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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDBLL, HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM. Circuit Judge Portland, Me. 

Hon. FRBDEEIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARBNCB HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. L 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHBS. Circuit Justice Washington, D. O. 

Hon. B. HENRY LACOMBB, Circuit Judge New York, N. T. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. T. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADB ROGERS, Circuit Judge , , New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, E. D. New York Brooklyn, N. T. 

Hon. VAN VBCHTBN VEBDER, District Judge, E. D. New York Brooklyn, N. T. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. T. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. T. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York» New York, N. T. 

Hon. JOHN R. HAZEL, District Judge. W. D. New York BuHalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, VL 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justlee Washington, D. 0. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. EDWARD G. BRADFORD, District Judge. Delaware Wilmlngton, Del. 

Hon. THOS. G. HAIGHT, Dtstrlot Judge, New Jersey Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, B. D. Pennsylvania.. Philadelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunhury, Pa. 

Hon. CHARLES P. ORR, District Judge. W. D. Pennsylvania Pittsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

' Appointed Septemher 30, 1914. 
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FOURTH CIRCUIT 

■OB. EDWARD D. WHITK, Circuit Justice ■Washington, D. C 

Hon. JETER C. PRITCHARD, Circuit Juûge Ashevllle, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. JOHN C. ROSE. District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. and W. D. S. C. . Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phliippi, W. Va, 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlante, Qa. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge" HuntsvlUe, Ala. 

Hon. RICHARD W. WALKBR, Circuit Judge^ Huntsvlile, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hou. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRT T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M, CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge. N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga, 

Hon. RUFUS E. POSTER, District Judge, B. D. Loulslana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Loulslana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Misa. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky LouISTllle, Ky. 

Hon. ARTHUR J. TUTTLB, . District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo ....Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D.Tennessee Memphls, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan] Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

' Dled August 22, 1914. • Appointed October 5, 1914, to succeed David D. Shelby. 



JUDGBS OF THE COURTS VU 

Hon. JULIAN W. MACK, Circuit Judge Cblcago, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. lUlnoIs Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge. B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springûeld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolls, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsln Mllwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madlson, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER. Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge , St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge „.. Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arlsansas -.Ft. Smith. Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. WILBUR P. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska .' Omaha, Neb. 

Hon. THOMAS C. MUNGER, District JuJge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrle, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. OLIN WBLLBORN, District Judge, S. D. Callfornla Los Angeles, Cal. 

Hon. BBNJ. F. BLBDSOB, District Judge, S. D. Callfornla*. Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carsou City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JERBMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

•Appointed October 16, 1914. 
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AND THE DISTRICT COURTS 



LIEBING et al. v. MATTHBWS et aL t 
(Circuit Court of Appeals, Eighth Circuit. July 25, 1914.) 
No. 3978. 

1. Appeal and Bebob (§ 959*) — Review — Discrétion of Lowee Cotjbt — De- 

NTiNG Leave to File Supplemental Bul. 

Under old Equity Bule 57, wMcli required leave of court to file a sui)- 
plemental Mil, the action of the court in grantlng or refusing such leave 
is not subject to review in the appellate .court, unless for a gross abuse of 
discrétion ; and where, in a suit to redeem from conveyances alleged to be 
in efCect mortgages, complainants had been given four separate and dis- 
tinct opportunities to redeem, the last through an extension granted by 
the master, to whlch défendants made no objection, but had faUed to ex- 
ercise the rlght, an order denying leave to file a supplemental bill was 
within the discrétion of the court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3825- 
3831 ; Dec. Dig. § 959.*] 

2. Appeal and Ebrob (§ 977*) — Bevievit — Discrétion or Loweb Court — Dé- 

niai, OF Pétition foe Reheaeing. 

The ruling of a fédéral court of equity on a pétition for rehearing can- 
not be reviewed by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3860- 
3865 ; Dec. Dig. § 977.*] 

8. Equity (§ 415*) — Deceee — Neckssitt or Findinos of Fact. 

There Is no rule In equity that the court shall, in its decree, flnd ail th« 
facts necessary to sustaln the decree, except where, in the absence of a 
finding of facts, it would be Impossible to tell what the decree in fact 
meant; and where, in a suit to redeem from conveyances alleged to be 
In fact mortgages, by a stipulation of the parties, afterward embodied in 
an interlocutory decree, complainants were given the right to repurchase 
the property by the payment by October Ist of an amount to be deter- 
mined by the master, in which case the suit was to stand dismissed, with 
further provisions that "under no conditions * * • shall the tlme to 
exercise sald option ♦ * * be extended • • » nor shall a further 
extension * * * be asked or sought," and that a failure to exercise 
such right to repurchase as therein provided "shall ipso facto operate as 

*For other cases see aame topic & S numbeb In Dec. & Am. Digg. 1907 to date, & Rep'r Indeiw 
216 F. — 1 t RehBaring denied November 9, 1914. 
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a aismissal of thls action," no flnding of faots was neoessary to support a 
decree of dismissal entered after October Ist. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 932-944, 946, 950, 
951 ; Dec. Dlg. § 415.*] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in equity by Mary S. B. Liebing and Frederick L. Liebing 
against Otho F. Matthews, Clyde L. Martin, and R. M. Miller. De- 
cree for défendants, and complainants appeal. Affirmed. 

The complainaut Mary S. B. Liebing, was the ^Yil'e of Frederick W. Blees, 
now dead, and is now the wife of her co-complaiuant, Frederick L. Liebing. 
Frederick W. Blees founded the Blees Military Academy of Maçon, Mo., which 
was incorporated under the laws of that state. The corporation had a capital 
of $250,000, ail of which was owned by the coinplainant Mary S. B. Liebing, 
except tliree or four shares necessary to qualify dlrectors. It owned 808 acres 
of land on which the Academy was located. Thls property was covered, early 
In September, 1911, by a deed of trust to William E. Griswold, as trustée for 
che Northwestern Mutual Life Insurance Company, to secure $65,000 and In- 
lerest, which was dated February 4, 1910. The real estate and ail the Per- 
sonal property of the Academy was also covered by a deed of trust to John 
Scoveru, dated Kovember 21, 1910, to secure divers claims outstanding, about 
$11,000. The Northwestern Mutual Life Insurance Company deed of trust 
was in default, and suit was brought to fpreclose It on July 19, 1911. The 
Scovem deed of trust was also In default and Scovern had published notice 
that he would sell said property on Monday, September 11, 1911. At that time 
the complainants and the Academy owed other debts to the amount of be- 
tween $40,000 and $50,000, some of it secured by pledge. Onder date of Sep- 
tember 9, 1911, complainant Mary S. B. Liebing transferred In blank her stock 
in the Academy Company and delivered it to the défendants Otho F. Matthews 
and Clyde L. Martin. Nomlnally on the same day, although she claims on 
the Sunday foUowing, the two complainants executed and delivered to Otho 
F. Matthews, C. L. Martin, and B. M. Miller a bill of sale, reciting that the 
grantors were then insolvent and conveymg substantially ail their personal 
property, except the family pictures, wearing apparel, hogs, and poultry owned 
by the grantors, but includlng 2500 shares in the Blees Military Academy Com- 
pany. About the same time Mary S. B. Liebing deeded a large number of Iota 
in Maçon, Mo., to Otho F. Matthews. Under date of September 9, 1911, Otho 
F. Matthews, Clyde L. Martin, and K. M. Miller agreed In writlng with Fred- 
erick L. Liebing and Mary S. B, Liebing to reconvey ail the property conveyed 
to them wlthin any time within six nionths upon the payment of $30,000 and 
the sums expended by Matthews, Martin, and Miller in payment of debts ow- 
ing by the Liebings or the Blees Military Academy Company, with interest. 
Under the same date Matthews, Martin, and Miller leased to Mary S. B. 
Liebing for six months for the sum of one dollar ail the property in the rési- 
dence occupied by her. On March 1, 1912, Mr. and Mrs. Liebing commeneed 
suit to hâve said bill of sale and deed of trust declared mortgages, and to be 
aUowed to redeem therefrom, alleging that on August 21, 1911, said Otho F. 
Matthews was retained by said complainants as their counsel, and later said 
Clyde L. Martin was retained as fiscal agent, and the compliiinants executed 
said instruments through fraud and under pressure, and induced thereto by 
their attorney and agent. Not only was the bill flled against Matthews, Mar- 
tin, and Miller, but against ail parties who had any claim against any of the 
property through them, and against the Blees Military Academy Company. 

The défendants flled separate answers, but on May 6, 1912, Otho F. Mat- 
thews, Clyde L. Martin, and K. M. Miller and G. C. Miller flled a Joint ànswer 
in which they denied ail fraud, and especially denled that any of them sus- 
tained, at the time of the transfers, any flduciary relations to the complain- 
ants, and they then contiuued; "In order to hasten the termination of au un- 

•For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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profitable litigation and an unfortunate venture by reason of the Institution 
of thls litigation tliese défendants hère offer and tender to the complainanta 
ail of said property mentioned in the Inventory and schedule, together with 
ail stock In Blees Military Academy Company, and the $500 note made to 
Otho F. Matthews and In said Mil of complaint, and ail the lands conveyed to 
theae défendants, or either of them, with the net proceeds of the receiver's 
sale, upon the payment to thèse défendants of ail the moneys they hâve ad- 
vanced and paid ont for and on behalf and by reason of the said contracta 
and agreements and such further sum, if any, for interest, services, time, la- 
bor, and expenses of thèse défendants as may be determined in a summary 
manner by the court or a master, as the court may direct; and the complain- 
ants shall also release and relieve thèse défendants from ail liability, of every 
kind whatever, that they hâve assumed to the Northwestern Mutual Life In- 
surance Company in connection with the $65,000 deed of trust and debt, and 
also the note and claim of Col. George L. Byroade, hereinb.efore mentioned, 
and the lîunter & Ohamier note and daim for $700, set eut in Schedule B, 
as well as ail other matters mentioned and set forth In Schedule B, attached 
to thls answer, for whioh thèse défendants, or any of them, may bave be- 
come liable In whole or in part in connection with the transactions hère In 
issue and growing out of the performance of the contracts and agreemenla 
executed September 9 and 11, 1911, and also indemnify said défendants, Mat- 
thews, Martin, and R. M. Miller, against their liabilities on appeal bonds that 
they hâve found It necessary to make on behalf of Blees Military Academy 
Company, slnce they hâve had charge of said academy. And complainants' a» 
ceptance of this offer must likewise contain a formai withdrawal of the allé- 
gations of fraud, covin, oppression, duress, coercion, and unfair advantage as 
contained In their said bill, since the same are not tme, as thèse défendants 
hâve always malntained and still maintain; that said offler should be ae- 
cepted by the 20th of May, 1912, so that thèse défendants may be informed 
of the action and intended action of the complainants, that they may arrange 
their business and aflfalrs in accordance therewith, and that the said pay<- 
ments of moneys must be made on or before the June rules." 

On Jlay 20, 1912, complainants filed the foUowing: "Now come the complain 
ants, Mary S. B. Liebing and Frederick L. Liebing, and flle this their written 
acceptance of the tender made by the défendants, Otho F. Matthews, Clyde L. 
Martin, and R. M. Miller, and 6. C. Miller, in their answer filed hereon on 
May 6, 1912 ; and said complainants further say that they are willing to sub- 
mit to the court the matter of services, time, labor, and expenses of said de- 
fendants. If any services were rendered, time given, and labor performed for 
the said complainants by the aforesaid défendants. Complainants deny that 
the said défendants rendered any services, gave any time, performed ai.y la- 
bor, or had any expenses for said complainants ; but if so be it the court 
should flnd otherwise after taking testimony on that subject, then complain- 
ants are willing to pay such reasonable, fair, and just sum as the court may 
flx. Ali of said tender to be complied with in a reasonable time, after the 
finding of the court, and within a time, to be named by the court." 

On June 3, 1912, complainants filed their replieation to the answer of Mat- 
thews, Martin, and the Millers In which they said: "They deny that they are 
in any manner Indebted to said défendants for services performed, time given, 
work done, labor performed, or expenses had or incurred. Complainants, how- 
ever, say they are willing to submit to the court the manner of services ren- 
dered, work done, labor performed, time expended, and expenses Incurred by 
said défendants for the complainants. Further replying, complainants say 
that said Refendants in their said tender demand of complainants that pay- 
ment of ail moneys, clalmed by said défendants to be due and ovving to +hem 
for the items by them alleged to bave been paid out, as well as the amounts, 
if any, found to be due for Interest, services rendered, work done, labor per- 
formed, time expended, and expenses Incurred, must be paid to them by the 
rule day of the June term, 1912, and that such payment must be made before 
the amount to which said défendants are entitled for items paid oht bas been 
ascertained and verified and the amount to be allowed said défendants for 
services rendered and work done has been fixed or decreed by the court. Corn- 
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plalnants, further replylng, say that by reason of the foregolng facts and of 
the short time allowed for the payment of the moneys that may be found to 
be due and coming to said défendants, complainants were and are imable to 
comply with the aforesaid tender of the défendants. And complainants fur- 
ther reply and state, after the amounts which sald défendants are entitled to 
receive for the items by them paid out has been ascertained and yerlfied, and 
the amount, if any, to whlch said défendants may be entitled for work done, 
services rendered, time spent, and expenses Incurred, has been flxed by the 
court, that if a reasonable time be allowed sald complainants in which to pro- 
cure and produce said moneys, they will comply in ail respects with the terms 
and conditions of said tender." 

On June 6, 1912, the case was referred to F. L. Schofield, standing master. 
On July 8, 1912, he reported that he had heard the matter for ten days, and 
that the matter had been settled by the making of a stipulation, and on the 
same day the court entered the following decree: 

"Now at this day thls cause coming on for further hearing on the partial 
and spécial report of Hon. F. L. Schofield, master in chancery, which sald re- 
port recommends the entrance of a judgment and decree as stipulated and 
agreed to by the respective parties to this action, which said stipulation is In 
wrltlng and is in words and figures as foUows, to wit: 

" 'Stipulation. 

" "Now on this 26th day of June, 1912, corne the parties hereto before the 
master, the Honorable F. L. Schofield, and file this stipulation signed by the 
solicitors of the respective parties, and it is agreed by and between the said 
parties to this action, as foUows, to' wit: 

" '1. This cause hereby is dismlssed as to the following parties, to wit: G. 
A. Martin, J. M. Miller, John Scovern, State Bxchange Bank of Maçon, Mis- 
eourl, Moberly Trust Company of Moberly, Missouri, National Bank of Com- 
merce of Kansas City, Missouri, W. A. Wilson, G. C. Miller, E. L. Matthewa, 
M. A. Matthews, R. S. Matthews and George Perry. 

" "2. It is agreed that the Instrument recorded on September 11, 1911, In the 
office of the recorder of deeds in and for Maçon county, Missouri, In Book 189, 
page 175, is now and has been since Its exécution on the 9th day of Septem- 
ber, 1911, a valld and subslstlng conveyance of the property thereln described 
and of the property described in the schedule thereto attached, and that the 
same vested the title to sald property in the défendants herein, to wit, Otho 
F. Matthews, Clyde L. Martin and B. M. Miller ; and the same is true in ev- 
ery respect of the warranty deed of same date made by the complainants to 
the défendant Otho F. Matthews and recorded in Book 190, page 126. 

" '3. That at the time of the exécution of the instrument mentloned in para- 
graph 2 hereof, the défendants, Otho F. Matthews, Clyde L. Martin and R. 
M. Miller, executed to the complainants, Mary S. B. Liehjng and Frederick L. 
LIebing, a certain option contract grantlng and giving to the said complain- 
ants the rlght to repurchase the property conveyed by said instrument afore- 
said, upon the payment to the said défendants, Otho F. Matthews, Clyde L. 
Martin and R. M. Miller, of certain moneys thereln named, and further pro- 
vided by the terms of sald option that the rlght to repurchase the same would 
expire within six months after the expiration of the option, that is to say, on 
March 9, 1912. 

" '4. Ail the parties hereto further agrée that ail charges of fraud and con- 
spiracy made and contained in complainants' bill of complalnt herein shall bo 
and are hereby withdrawn as untrue and without foundation in truth and 
fact. 

" '5. That after the exécution of sald bill of sale on September 9, 1911, the 
défendants hereto, Otho F. Matthews, Clyde L. Martin, and R. M. Miller, pald 
certain blUs of the complainants, Mary S. B. Liebing and Frederick L. Lieblng, 
ftnd the défendant Blees MUItary Academy Company, and the sald défendants 
Otho F. Matthews, Clyde L. Martin and B. M. Miller also assumed and per- 
sonally bound themselves to pay certain obligations and debts of sald com- 
plainants, Mary S. B. Liebing and Frederick L. Liebing, and the défendant 
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Blees Mllitary Academy Company, amounting In the aggregate to approxl- 
mately the sum of one hundred and elght thousand ($108,000) dollars. 

" '6. The complainants, Mary S. B. Lleblng and Frederick L. Lleblng, shall 
hâve the right to exercise their option to repurchase the property conveyed by 
them to thèse défendants, Otho F. Matthews, Clyde L. Martin and R. M. Mil- 
ler, upon the payment to them by thèse complainants of the sums of money 
hereinafter mentioned, upon the following terms: Said right to exercise said 
option shall expire on August 1, 1912, unless the said complainants shall pay 
to thèse défendants, Otho F. Matthews, Clyde L. Martin and B. M. Miller, the 
sum of sixteen hundred twenty-flve (51,625.00) dollars for the purpose of pay- 
ing the interest to the Northwestern Mutual Life Insurance Company, falllng 
due in the month of August, 1912, and provided further that if the said com- 
plainants pay said sum of ?l,e25.0O on or before August 1, 1912, said pay- 
ment shall ipso facto extend the time for them to exercise the said option to 
repurchase said property to the flrst of October, 1912. Failure to pay said 
sum of 51,625.00 on or before August 1, 1912, as above provided, shall foreclose 
and end any and ail rights of the complainants to exercise the right to re- 
purchase under said option, and under no condition or circumstance shall the 
time to exercise said option to repurchase said property be extended beyond 
the first of Octoher, 1912, nor shall a further extension or a right to repur- 
chase said property under said option be asked or sought In any way or form 
whatsoever. 

" '7. Ail costs of this suit shall be paid by the complainants including the 
costs of the receivership, stenographer's fées, etc. The receivers to make no 
charges for services, except actual expenses. 

'' '-8. Services rendered by the said Otho F. Matthews, Clyde L. Martin and 
R. *I. Miller in furnishing the money and in assuming the liability therefor 
and in taking care of and preserving the property following the exécution of 
the conveyance to them on September 9, 1911, are hereby admitted to be ren- 
dered by them in good faith and the master from the évidence shall détermine 
the amount and value of said services and the amount thereof shall be fixed 
by him at a sum between eight and flfteen thousand dollars, the amount of 
which shall be ascertained by the master, as aforesaid, and shall be part of 
the money to be paid by the complainants upon their exercising the rights to 
repurchase under the option contract aforesaid. 

" '9. AU moneys paid out by the said Otho F. Matthews, Clyde L. Martin 
and R. M. Miller in taking care of and looking after said property so con- 
veyed to them by the instrument mentioned in paragraph 2 hereof, shall be 
paid by the complainants as a condition précèdent to their right of exercising 
said option of repurchase. 

" '10. That before the said complainants, Mary S. B. Liebing and Frederick 
L. Liebing, shall hâve the right to exercise said option contract and repur- 
chase the property, as herein provided, they shall release each and ail of thèse 
défendants, Otho F. Matthews, Clyde L. Martin and R. M. Miller, and also 
George C. Miller from any and ail obligations and liabilities which they or ei- 
ther of them hâve assumed or incurred on account of any debt or liability or 
any alleged'debt or liability of the Blees Milltary Academy Company or the 
complainants, Mary S. B. Liebing and Frederick L. Liebing, or either of them, 
and the said complainants shall also before exercising the rights of said op- 
tion to repurchase, pay to the said Otho F. Matthews, Clyde L. Martin and 
R. M. Miller ail sums of money which the said Matthews, Martin and Miller 
expended in paying debts or liabilities or alleged debts or liabilities of the 
Blees Milltary Academy Company or either of the complainants, Mary S. B. 
Liebing or Frederick L. Liebing, together with seven per cent, interest thereon 
from the date of said option, to wit, September 9, 1911. 

" '11. Before exercising the rights to repurchase said property under their 
option, said complainants, Mary S. B. Liebing and Frederick L. Liebing, shall 
pay to the said défendants, Otho F. Matthews, Clyde L. Martin and R. M. 
Miller, any and ail sums of money that the said défendants may hereaf ter find 
it necessary to pay on account of their possession and ownership of said prop- 
erty and In taking care of and looking after the same, as well as ail debts 
and liabilities that they may hereafter hâve to pay for the said Blees Milltary 
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Academy Company, or elther of the said complainants. Ail sums hereafter 
paid by the défendants shall bear Interest at the rate of 7% from date o£ pay- 
ment. 

" '12. One of tlie items of expense to be paid by the complainants to the dé- 
fendants before the complainants exercise the right to repurchase under their 
option is that of an attorney fee due to S. H. Ellison for his services rendered 
in connection wlth the transactions in Septomber, 1911, and shortly thereafter. 
" '13. It is fui-t>ier agreed that in event the said complainants and thèse dé- 
fendants fail to agrée upon the amouut of any item herein provided to he 
paid as a condition précèdent to the exercise of said option to repurchase, 
then the amount of such items shall be determined by the master, which dé- 
termination shall be final and conclusive; und provided, further, that unless 
prevented by the failure of thèse défendants from hearing any contests or 
controversies as to the amount of any item, the master shall hâve no right or 
authorlty to hear or détermine the amount thereof on any date after Septem- 
ber 20, 1912, and in event the master bas not determined any controversy that 
may arise as to the amount of an item before September 20, 1912, then the 
amount of the item as rendered and determined by thèse défendants shall be 
the amount agreed upon. The costs attending any hearing before the master 
for the purpose of determining the amount of any item shall be taxed as to 
the master may seem proper. 

" '14. The money in. the hands of the receivers shall be paid out by them 
in accordance with the orders of the court. 

" '15. It is understood by the parties hereto that some of the chattel prop- 
erty described in the schedule attached to the instrument described in para- 
graph two herein never came into the possession of thèse défendants and that 
in event said complainants exercise their right to repurchase as above pro- 
vided, then the complainants shall accept in lieu of the property listed in said 
schedule ail of the property that came into the possession of the said défend- 
ants by virtue of said transaction and which is now in their possession, ex- 
cepting, however, that thèse défendants shall not be called upon to return any 
property that may be lost or stolen or broken without their fault or négli- 
gence. 

" '16. A failure on the part of the said complainants to exercise their right 
to repurchase the property under the terms and conditions herein provided, 
shall ipso facto operate as a dlsmissal of this action and they shall be forever 
barred from Instltuting or prosecuting any other suit or action relative to the 
subject-matter herein or growing out of or connected with the same. 

" 17. It is hereby agreed and stipulated by and between the parties hereto 
that the master is hereby authorized and is respectfully requested to make at 
once a partial report to the court returuing therewith this stipxilation and 
recommending that the court enter a judgment affirming the same, and that 
he obtain permission further to make a final report as to any questions that 
he may adjudicate between the parties as provided under the various terms 
of this stipulation, which said final report shall be made on or before October 
1, 1912, and that hls report of what he bas done in said matters shall be final 
and conclusive and shall not be subject to exception by either of the parties. , 

" 'Mary S. B. Liebing, 
" 'l'rederick L. Liebing, 

" 'Complainants. 
•"Alfred J. Brockschmidt, 
" 'Bernard A. Dolan, 
" 'Mahan, Smith & Mahan, 

" 'Solicitors for Complainants. 
" 'Guthrie & Franklin, 
•' 'Campbell & Ellison, 
••'J. G. MeKinley, 

"'Solicitors for Défendants.' 

"And the court, havlng consldered said stipulation and the report and recom- 
mendation of the master, and having heard the évidence thus far adduced, 
doth fiud that the recommendation of said report ought in ail things to be con- 
firmed. 
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"Wherefore it is by the court ordered, adjudged, and decrecd that th« sftld 
recommendation of the said master be and the same Is In ail things hereby 
confirmed, and that said stipulation as hereinbefore set ont be and the same 
is hereby affirmed in ail its terms, conditions, and agreements, and est^blisbed 
as the decree of this court in the premises. 

"And it is further ordered, adjudged, and decreed that the decree herein be 
left open for such other, further, and final orders, modlfloations, directions, 
and judgments to be entered at the foot thereof or otherwise as the exigen- 
ci&s of the cause may require and equity approve. 

"And it is further ordered that this cause remain open and continue to 
stand referred on the orders of référence heretofore entered, and that the mas- 
ter in chancery be and he is hereby dlrected to proceed and take such proofa 
as may be offered by the respective parties on ail matters arising under the 
said stipulation and this decree, and report same back to this court, with hla 
flndings of fact and conclusions of law thereon, for the information o£ the 
court, ail as may be needful until the final disposition of this cause." 

On September 20, 1912, the master again reported that the complolnants 
should pay $54,169.84 in rédemption of said property under the previous de- 
cree. No exceptions were ever filed to this report but on October 1, 1912, the 
complainants filed a pétition for leave to file a supplemental bill, In which 
tbey set up many of the f acts heretofore reclted, and alleged : 

"That, in entering into said contract of settlement with the said Otho F. 
Matthews, Clyde L. Martin, and R. M. Miller it was represented unto thèse 
complainants by the said Otho F. Matthews, Clyde L. Martin, and R. M. 
Miller that they had personally assumed and obligated themselves to pay unto 
the Northwestern Mutual Life Insurance Company of Milwaukee, Wis., cer- 
tain large sums of money, to wit, the sum of §65,000 and the interest aecruing 
thereon, and that by reason of said undertaking on their part the said Otho 
F. Matthews, Clyde L. Martin, and R. M. ililler had become personally re- 
sponsible to the said Insurance Company for the said sum of money. 

"Further your petitioners represent that as an Inducement to get your pe- 
titioners to enter into said contract of settlement the said Otho F. Matthews, 
Clyde L. Martin, and R. M. Miller represented to your petitioners that by rea- 
son of their having assumed said indebtedness of $65,000 to the said North- 
western Mutual Life Insurance Company they thereby became and were in a 
position to control said indebtedness, and that if said petitioners continued 
to carry on said litigation, which was the subject-matter of the aforesald 
cause, the said défendants, Otho F. Matthews, Clyde L. Martin, and R. M. 
Miller, would proceed to hâve the deed of trust, given by the Blees Military 
Academy Company to W. B. Griswold, trustée, for the benefit of the said In- 
surance Company, to seeure said indebtedness of $65,000, foreclosed as soon 
as the interest thereon came due on August 4, 1912, and that ail the prop- 
erty conveyed by said deed of trust, which is the property in litigation in this 
case, would be sold, before any decree eould be had in the said cause between 
the parties thereto in the due course of the hearing thereof. 

"Your petitioners further repreîsent that, relying wholly and entirely upon 
the said représentations as made by the said Otho F. Matthews, Clyde L. Mar- 
tin, and R. M. Miller as to the assumption on their part of the said indebted- 
ness, which said information was wholly withln the knowledge of said défend- 
ants and of which thèse petitioners had no means or ways of ascertaining the 
truth thereof, your petitioners, believing in good falth that the said représen- 
tations were true and correct, entered in good faith into and executed the said 
contract of settlement hereinabove referred to. 

"Further your petitioners represent that after said contract of settlement 
was entered into a report of Hon. F. L. Schoficld was filed with the clcrk of 
said court, finding the making of said stipulation between said parties, and 
an order of said court was duly signed herein, approving the feaid master's 
report, and the making of said contract of settlement between said parties. 

"Further, your petitioners represent that, acting in good falth under said 
contract of settlement, thèse complainants requested the said défendants to 
furnish unto said complainants an itemized list of ail the moneys that they 
had paid ont and of the expenses that they had been put to by reason of the 
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contract orlginally exeeuted between your petltloners and the sald défendants. 
Your petltloners further represent that pursuant to the privilèges allowed to 
them under the terms of sald contract of settlement, they hâve flled exceptions 
to certain items of the expense and of moneys pald out by the said défend- 
ants, and that in accordance vrith the provisions of said contract of settlement 
sald master in chancery passed upon each and ail the items of moneys re- 
ported by said défendants as having been pald out, and of each item of ex- 
penses incurred or defrayed by said défendants under said contract of settle- 
ment, and had flxed the amounts of moneys due and coming to sald défend- 
ants by hls flndings made herein and filed with the clerk of sald court on the 
20th of September, 1912. 

"Your petltloners further represent that after the sums, to bé pald by said 
complainants, had been flxed by the master, as aforesaid, your petltloners, act- 
ing in good faith, made every reasonable effort to effect a settlement with the 
said défendants, and for that purpose had gone to Maçon, Mo., on three dif- 
férent occasions, and that at the occasion of thelr last trip to Maçon on Sep- 
tember 28, 1912, your petltloners were ready, able, and willing to pay to the 
said défendants, and your petltloners offered to pay to sald défendants, the 
fuU amount of moneys as had been flxed by the master in the flndings In said 
case, together with ail accrued interest thereon and expenses incurred since 
the flllng of the master's report herein on September 20, 1912. 

"Further your petltloners represent that the sald défendants refused to ac- 
cept the payment of sald moneys as flxed by the master in chancery, that they 
demanded the payment of other large amounts of money from your petltlon- 
ers whlch up to that tlme had never been presented by sald défendants or 
clalmed of your petltloners. Your petltloners represent that said défendants, 
Otho F. Matthews, Clyde Ii. Martin, and R. M. Miller were Instrumental in 
having four sults In attachment brought agalnst the Blees Mllltary Academy 
Company, after they had filed thelr sald items of expenses and demands with 
sald master in chancery, and hâve also been Instrumental in having brought, 
after the flllng of thelr said demands, flve sults agalnst the complainant Mary 
S. B. Lleblng, whereln the sald défendants who hâve heretofore been appolnted 
receivers of thls court, and are now acting as such, and are now holding ail 
the chattel property whlch is in part the subject of thls lltigatlon, in thelr pos- 
session, as such receivers, and hâve caused themselves to be garnlsheed In the 
sald five sults brought agalnst the sald Mary S. B. Lleblng, in order that 
sald chattel property now held by them may not be recovered from them, by 
your petltloners, except after further long and contlnued lltigatlon. 

"And your petltloners further represent that the sald défendants, Otho F. 
Matthews, Clyde L. Martin, and R. M. Miller, hâve represented to your petl- 
tloners that they hâve in thelr possession and know of various other claims 
upon whlch sults wlU be brought agalnst your petltloners and the sald Blees 
Mllltary Academy Company, whlch they refuse to disclose to your petltloners, 
and whlch they insist that your petltloners must settle and pay ofC before 
they wlU reconvey to your petltloners the property whlch they now hâve in 
thelr possession. And your petltloners further represent that by thelr acts, 
thelr conduct, and the demands made the sald défendants Otho F. Matthews, 
Clyde L. Martin, and R. M. Miller bave sought to make and are presently try- 
Ing to make It impossible for your petltloners to procure from them the prop- 
erty now in thelr possession by redeemlng the same. • 

"Your petltloners further aver that the représentations made by the said 
Otho F. Matthews, Clyde L. Martin, and R. M. Miller, to the effect that they 
hâve become personally responslble for said Indebtedness to the Northwestern 
Mutual Life Insurance Company, and upon the strength, correctness, and 
truth of whlch représentations your petltloners entered Into and made sald 
contract of settlement, are false and not correct. .Your petltloners further rep- 
resent that on the 28th of September they learned for the first tlme that ail 
such représentations made by the said défendants, relative to the assumptlon 
•n thelr part of sald Indebtedness of $65,000 to said Northwestern Mutual Life 
Insurance Company and the Uability whlch sald défendants clalmed they were 
under to sald Insurance Company relatlng to said indebtedness of said $65,- 
600 were false and are not the truth. 
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"AHd that sald défendants are not responsible to sald Insurance Company 
for sald Indebtedness and no part thereof, and that they never assumed the 
same, and that the said Insurance Company at this time holds no claims, de- 
mands, or obligations of any kind agalnst the said défendants. 

"Further your petltloners represent that the averments made In paragraph 
5 of said contract of settlement, wherein the said défendants Otho F. Mat- 
thews, Clyde L. Martin, and R. M. Miller assumed and personally bound them- 
selves to pay certain obligations and debts of your petitioners, Mary S. B. 
Liebing and Frederick L. Lieblng, and of the Blees Military Academy Com- 
pany, amounting in the aggregate to about the sum of $108,000, which In- 
cludes said indebtedness of $65,000, are false and not true, and that thèse pe- 
titioners did not know such to be the fact, and had no means of knowing such 
facts untll they leamed to the contrary on the 28th of September, 1912. Your 
petitioners aver and represent that the said contract of settlement was pro- 
cured from them by the said défendants by mlsrepresentation and fraud and 
by circamvention, and that had your petitioners known such facts they would 
never hâve assented to and entered Into the said contract of settlement. 

"And your petitioners therefore pray that leave inay be granted to them by 
this honorable court to file a supplemental bill against the said Otho F. Mat- 
thews, Clyde L. Martin, and R. M. Miller for the purposes of having the said 
contract of settlement entered into between your petitioners and the said de- 
fendants, Otho F. Matthews, Clyde L. Martin, and R. M. Miller, vacated and 
set aside and for naught held, and also for the purposes of having vacated 
and set aside the order of this court approving the flrst and second report of 
the facts and findings, as filed herein by the master in chancery, and also for 
the purposes of obtainlng such other and further relief in the promises as 
equity may require and as to your honor shall seem meet and proper." 

On October 11, 1912, the défendants filed a motion to dismiss the action, 
and on October 22d the following was filed: 

"Now cornes Frederick L. Liebing, one of the complalnants in the above enti- 
tled cause, by his solicitor, W. H. Douglass, and represents to the court that 
he no longer wishes to prosecute the pétition signed and verifled by him on 
the Ist day of October, 1912, for the purpose of securlng leave to file a supple- 
mental bill in this cause, beeause he says that while said matters and facts 
may be true as in said pétition set forth, yet subséquent investigation bas in- 
duced him to believe that they are more or less doubtful, and he bas also been 
advised that in ail probability they will turn out to be insufficient to support 
such supplemental bill ; that if the matters and things in said pétition are 
true and would be sufflcient to support such a supplemental bill, the amount 
involved Is not sufflcient to justify a continuance of this litigation, which 
amount Is less than $1,600, which represents the différence in the amount ten- 
dered and the amount demanded, which sald amount this complainant is 
willing to be paid out of his interest in said property ; that at the time com- 
plainant signed said pétition, he did so at the request and upon the advice of 
A. J. Brockschmidt, who at the time was one of the complainant's solicitors, 
and complainant believed from the advice of his said solicitor that it was to 
complainant's best interest to sign said pétition and continue this litigation. 
But subséquent investigation induces complainant to believe it is to his best 
interest to settle this whole matter as providod in the stipulation of June 
26, 1912. 

"Complainant has therefore dismissed his former counsel A. J. Brock- 
schmidt, Bernard A. Dolan, and Mahan, Smith & Mahan, who no longer rep- 
resent him in this matter, and this complainant has retained W. H. Douglass, 
who will henceforth be his sole solicitor in this action. Complainant says he 
is willing and anxious to accept the tender of settlement made in défendants' 
notice, but asks the court to give him ten (10) days to comply therewlth, and 
that the court will make such orders and decrees as may protect complain- 
ant in his rlghts, and he will ever pray." 

On December 2, 1912, the master filed his third and final report as follows: 

"After the coming in of the master's second spécial report herein, filed on 
September 20, 1912, it appears that, a controversy having arisen between the 
parties, complalnants and défendants, as to the matter and manner of carry- 
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ing out the provisions of the stipiilatlon for compromise referred to In and 
flied with my flrst spécial report herein, the provisions of said stipulation for 
compromise were not carried out at or before tiie time flxed therein, viz., Oc- 
tol)er 1, 1312. Tliereupon on October 1, 1912, ttie complainauts flled in the 
office of the clerk of this court their application for leave to file in the cause 
a suRplemental bill, based upon the matters set out in their said application. 
Afterwards, on October 22, 1912, the défendants flled with the clerk of the 
court their motion to dismiss the complainauts' bill. 

"Pendlug the above application of complainants and motion of défendants, 
it appeared from the déclarations of ail parties tUat they were still wilUng 
and able to carry out the provisions of said stipulation for compromise; tliey 
came before me on October 25, 1912, with the view of reconsidering and tak- 
ing the master's views upon their différences arising on the said matter ; both 
parties complainauts and défendants, however, disclaiming any waiver of their 
rights, respectively, to bring on for hearing their said application for leave to 
file a supplemental bill and said motion to dismiss. At such hearing before 
me on October 25, 1912, as expressive of the master's views in respect of said 
pending différences, I made the foUowing directions: 

"First. That on or before the 8tli of November, 1912, the complainants, in 
and by way of a fuU payment to défendants of the amount for which they 
were liable under said stipulation for compromise, in order to be entitled to 
a reconveyance and delivery of ail the property in controversy, should deposit 
in any bank in Maçon Oity to the crédit of the défendants, Matthews, Mar- 
tin, and Miller, the sum of $54,980.94 (less the sum of $262.05 and $1,649.95, 
beiug the amount of funds remaining in the hands of défendants as receiv- 
ers) ; that is to say, the net sum of $53,008.94, with 7 per cent, interest per 
anuum thereon from October 28, 1912, until the day of payment 

"Second. That on or before the same date the complainants should also de- 
liver to défendants, or one of their counsel, full release and acquittance to de- 
fendants of ail liability on certain claims now pending, or on which judg- 
meuts hâve been entered in the circuit court of Maçon county or before jus- 
tices of the peace as per a list of said claims in suit or judgment exhlbited to 
the master, or In lieu of such acquittance the complainants might pay, either 
to the claimants or to défendants, the amount of any said claims, or by de- 
posit of cash in some bank for that purpose fuUy indemnify the défendants 
against liability on account of any of such claims as are not so released or 
paid. 

"Third. That contemporaneously with the performance of the above by com- 
plainants, the défendants are to transfer and deliver to complainants, or to 
any other person designated by them in writing, ail the Personal property In- 
volved in this controversy, including ail the capital stock of the Blees Military 
Academy Company and the record books and other books and papers relating 
to same, and also adéquate deeds of conveyance oî ail the real estate Ukewlse 
involved. 

"Fourth. That défendants should also at the same tlme procure to be can- 
celed and deliver to complainants or their counsel, or to said person so desig- 
nated by them, two certain promissory notes executed by the said Academy 
Company, one to Guthrie & Franklin, and the other to Campbell & Ellison, 
each being for the sum of $500." 

On December 16, the court entered a decree adjudicating that the property 
in question was the property of the défendants, denying the application to file 
a supplemental bill, and dismisslng the original bill. On January 3, 1913, the 
complainants filed a pétition for rehearing without leave of court and on Jan- 
uary 11, 1913, the court denied the pétition, and the complainants appeal. 

Alfred J. Brockschmidt and Louis H. Berger, both of Quincy, 111., 
for appellants. 

M. D. Campbell, of Kirksville, Mo., and Ben Eli Guthrie, of Maçon, 
Mo. (Guthrie & Franklin, of Maçon, Mo., and Campbell & Ellison, of 
Kirksville, Mo., on the brief), for appellees. 
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Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SMITH, Circuit Judge (after stating the facts as above). There are 
nine assignments of error. The first, second, third, and f ourth are 
that the court erred in denying and dismissing the application of com- 
plainants for leave to file a supplemental bill. The fifth is that the 
court erred in dismissing the complainants' original bill without mak- 
ing a fînding of facts. The sixth is that the court erred in dismissing 
the complainants' bill without finding that it did not show any equity. 
The seventh and eighth are that the court erred in refusing to grant a 
rehearing and in overruling the prayer of such pétition for rehearing. 
The ninth the court erred in entering a judgment against the com- 
plainants. 

It appears that the complainants were given four separate and dis- 
tinct opportunities to redeem. First, under the original option at any 
time before March 12th. Instead of availing themselves of this op- 
tion they commenced this suit on March 1, 1912, for the May term of 
that year. On May 6th the défendants voluntarily ofïered the com- 
plainants until the June rules, 1912, to make such rédemption. Two 
weeks later this was accepted, but on June 3d in their reply they said 
they were not able to comply by the June rules. Third, on June 26th, 
they signed an agreeraent extending the right of rédemption to October 
Ist, and on that date complainants filed a pétition asking to be allowed 
to file a supplemental bill, and on October 25th the parties ail appeared 
before the master, who extended the time for rédemption to Novem- 
ber 8th, but although no exceptions were filed to the master's action, 
the complainants failed for the fourth time to redeem. 

[1] Ail the proceedings in this case took place prior to February 1, 
1913, and they were therefore governed by the rules in equity which 
existed from 1866 to 1913. Rule 57 expressly contemplated leave of 
court to file a supplemental bill. The question at once arises, when 
leave of court is thus required, To what extent can the court's action 
be reviewed by an appellate court? 

It bas repeatedly been held that there can be no review of the exer- 
cise of the discrétion of the lower court in allowing or refusing to 
permit amendments. Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 
426, 32 Iv. Ed. 800; Gormleyv. Bunyan, 138 U. S. 623, 11 Sup. Ct. 
453, 34 L. Ed. 1086. 

In Walden v. Craig, 9 Wheat. 574, 6 L. Ed. 164, the Suprême Court 
pursued the rather unusual course of first pointing out that the ac- 
tion of the court below was erroneous in this respect and then con- 
cluded : "But the course of this court bas not been in favor of the 
idea, that a writ of error will lie to the opinion of a circuit court, granf 
ing or refusing a motion like this." See Dietz v. Lymer, 61 Fed. 792, 
10 C C. A. 71 ; Philip Schneider Brewing Co. v. American Ice Ma- 
chine Co., n Fed. 138, 23 C. C. A. 89, and Lange v. Union Pacific 
R. Co., 126 Fed. 338, 62 C. C. A. 48. 

A supplemental bill is a mère adjunct to the, original bill. Shaw 
V. Bill, 95 U. S. 10, 24 L. Ed. 333. 
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And the rule with référence to amendments has been applied to ap- 
plications to file supplemental pleadings. Sawyer v. Piper, 189 U. S. 
154, 23 Sup. Ct. 633, 47 L. Ed. 757; Vicksburg v. Vicksburg Water- 
works Co., 202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. Cas. 
253 ; Oregon & Transcontinental Co. v. Northern Pac. R. Co. (C. C.) 
32 Fed. 428; Sheffield & B. Coal, Iron & Railway Co. v. Newman, 
77 Fed. 787, 23 C. C. A. 459. And to a bill of review. Ricker v. Pow- 
ell, 100 U. S. 104, 25 L. Ed. 527. 

Thèse and others cited in them vary as to the terms of the rule, 
some saying the subject cannot be considered in the appellate court, 
others that in the absence of gross abuse of discrétion in the trial 
court it cannot be so considered. In any event we cannot consider 
the first, second, third, and fourth assignments of error because, in 
view of the fact that complainants had been accorded four separate 
opportunities to redeem, we cannot say that in refusing the applica- 
tion to file a supplemental bill the court was guilty of any gross abuse 
of discrétion. By this, however, we do not intimate that the District 
Court was in error at ail in his rulings. This disposes of the first four 
assignments of error. 

[2] Turning now to the seventh and eighth assignments, which are 
In relation to the pétition for rehearing, Mr. Justice Field, in Giant 
Powder Co. v. Cal. Vigorit Powder Co. (C. C.) 5 Fed. 197, said : "Re- 
hearings are then granted * * * only upon such grounds as 
would authorize a new trial in an action in law." Bearing this in 
mind, it has been so long settled that the ruling on a motion for a new 
trial cannot be reviewed in an appellate court as to scarcely require 
the citation of authorities. Arkansas Valley Land & Cattle Co. v. 
Mann, 130 U. S. 69, 9 Sup. Ct. 458, 32 L. Ed. 854; Wright v. Hol- 
lingsworth, 1 Pet. 165, 7 E. Ed. 96; United States v. Buford, 3 Pet. 
12, 7 L. Ed. 585 ; Philip Schneider Brewing Co. v. American Ice Ma- 
chine Ce, 77 Fed. 138, 23 C. C. A. 89. 

It follows that thèse assignments. Nos. 7 and 8, cannot be consid- 
ered. 

[3] Turning now to the fifth, it was expressly dtipulated between 
the parties that : 

"Under no condition or clrcumstance shall tlie time to exercise sald option 
to repurchase sald property be extended beyond tlie first of October, 1912, nor 
shall a further extension or a right to repurchase said property under said op- 
tion be asked or sought la any way or form whatsoever." 

And further: 

"A failure on the part of the sald complainants to exercise their right to 
repurchase the property under the terms and conditions as herein provided, 
shall Ipso facto operate as a dismissal of this action and they shall be forever 
barred from instituting or prosecuting any other suit or action relative to the 
subject-matter herein or growing out of or conneeted with the same.' ' 

There is no rule in equity that the court shall in its decree find ail 
the facts necessary to sustain the decree except where, as in PeirsoU 
V. Elliott, 6 Pet. 95, 8 L. Ed. 332, in the absence of a finding of facts, 
it would be impossible to tell what the decree in fact meant. 

Turning now to the sixth and ninth assignments, the évidence upon 
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which the court acted is not before us, nor is there anything ta show 
there was any such évidence, but if the évidence failed to show that 
complainants had paid the money required by October Ist, then under 
the express terms of the stipulation just quoted the bill was to be dis- 
missed. 

There is no error apparent, and the decree of the District Court is 
affirmed. 



RYAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1914. On Rehearing, 

June 3, 1914.) 

No. 1975. 

1. Ceiminal Law (§ 673*) — Offenses — State and Nationai Jubisdiction — 

Evidence. 

Where certain members of a labor union were Indlcted for conspiracy 
to commit a crime against the TJnited States, to wit, tlie transportation 
in interstate commerce of dynamite and nitroglycerin in passenger cars 
and trains, to be used in blowlng up buildings and works constructed by 
"open shop" concems, and In transportlng, alding, and abetting the trans- 
portation of such substances, In violation of the fédéral statutes, évi- 
dence of a Chain of explosions throughout the United States, alleged to 
hâve occurred by means of dynamite and nitroglycerin so transported, 
while admissible as circumstantial évidence to support the charges speci- 
fled in the indictments, should be limited to that purpose; since the of- 
fenses Involved In the explosions themselves were offenses against, and 
punishable only under, the laws of the states by the state courts. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1597, 1872- 
1876 ; Dec. Dig. § 673.*] 

2. Ceiminal Law (§ 1167*) — Appeal — Indictment — Diffebent Counts — Ob- 

jections. 

Where sentences under several counts of an indictment for Imprlson- 
ment within the term flxed by statute are made to run concurrently, and 
one of the counts Is good, it Is immaterlal that the others are détective. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3101, 3103- 
3106 ; Dec. Dig. § 1167.*] 

3. OoNSPiEAOY (§ 27*) — Statutobt Offense — Eléments — Stjccess. 

"Conspiracy" to commit a crime against the United States denouneed 
by Rev. St. § 5440 (Cr. Code [Act March 4, 1909, c. 321, 35 Stat. 1090; 
U. S. Comp. St. Supp. 1911, p. 1600] § 37) is distinguished from the com- 
mon-law offense, in that It requires for completion and conviction that 
one or more of the conspirators do any act to efCect the object of the 
conspiracy, and, when so carried forward by any overt act, It constitutes 
an offense entlrely Irrespective of its success, or of the ultlmate objects 
sought to be accomplished by consplring, and the conspiracy so denouneed 
may either intend and be accomplished by one or several acts which com- 
plète the offense, or It may be made by the parties a continuing con- 
spiracy for a course of conduct in violation of law to effect Its purposes. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 38, 39; Dec. 
Dig. § 27.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1454-1461; 
vol. 8, p. 7613.] 

■4 CONSPIBAOY (§ 43») — CONTINTJING CONSPIBACT — INDICTMENT — TEANSPOBTA- 

TiON OF Explosives— tFederal Offenses. 

An Indictment charged that certain défendants named, on December 1, 
1906, conspired with others to commit an offense against the United 

*For otber cases see same topic & i ncmbbk in Dec. & Am. DIgs. 1907 to âate, & Rep'r Indexes 
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States, to wlt, to transport dynamite and nltroglycerln In Interstate com- 
merce in vehicles used by common carriers in transportlng passengers by 
land for hire. It then averred tliat such carriage was not within the ex- 
ceptions named in Or. Code, § 232 et seq., and that the conspiracy was 
continuously in existence and in process of exécution throughout ail the 
time from and after December 1, 1906, and at ail of the times men- 
tloned in the Indictment, and particularly at the time of the commission 
of each of tlie overt acts subsequently set forth. Overt acts were then 
averred in l'urtherance of the conspiracy and to carry out Its obiects, .with 
spécifications, Hlleged to hâve been committed by the différent défendants, 
the first committed .Tanuary 20, 1008, and the last Ausust 27, 1911. Jleld, 
that such indictment averred a continuing conspiracy to commit a con- 
tlnnous offense against the United States in the carriage of prohibited 
explosives as descrlbed. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. § 43.*] 

A. Conspiracy (§ 28*) — Crimes Against United States — Pueposb of Con- 

SPIBAOY. 

Where défendants were indicted for conspiracy to commit an offense 
against the United States, to wlt, the transportation of explosives in In- 
terstate commerce in passenger cars and trains, in violation of Cr. Code, 
i 232 et seq., and the carriage of such explosives as chargea was made 
the subject-matter of the conspiracy in any measure, its violation of the 
fédéral statutes would establisli a basis for a conspiracy to commit an of- 
fense against the United States in violation of Cr. Code, § 37, irrespective 
of the fact that the ultJmate purpose of such transportation was to de- 
stroy "open shops" steel construction in the varions states — an object not 
within fédéral cognizance. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 40, 41; Dec. 
Dig. § 28.*] 

6. Ceiminal Law (§ 150*) — Continuing Conspiracy— Limitations. 

Where défendants were chargea with conspiracy to commit a crime 
against the United States, to wit, the transportation of prohibited ex- 
plosives in passenger cars and trains in Interstate commerce. In violation 
of Cr. Code, §§ 37, 232, et seq., and the flrst overt act was alleged to bave 
occurred January 20, 1908, and the last August 27, 1911, and the Indlct- 
ments were flled February 6, 26, 1912, the prosecution was not barred by 
limitations. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 275 ; 
Dec. Dig. § 150.»] 

T. CoNSPiEACY (§ 28*) — To Commit Crime — Explosives — Transpoetation in 
Interstate Commerce — Statutes — Aeteeation. 

Where défendants were indicted for conspiracy to commit an offense ■ 
against the United States, to wit, the transportation of dynamite and 
nitroglycerin in Interstate commerce in passenger trains and cars, con- 
tinuously from and after December 1, 1906, and the first overt act was 
alleged to hâve been committed January 20, 1908, and the last August 27, 
1911, it was sufïiclent to sustain a conviction that the carriage of nitro- 
glycerin had been continuously prohibited since Act July 3, 1866, c. 162, 
I 1, 14 Stat. 81, as preserved in Rev. St. 1874, § 5353 (U. S. Comp. St. 
1901, p. 3037), re-enacted, with dynamite expressly named as one of the 
prohibited explosives in Act May 30, 1908, e. 234, §| 1, 4, 5, 35 Stat. 554, 
555, and Cr. Code, §§ 232, 235 ; it being immaterlal that dynamite was 
not expressly named in the earller enactments in force at the date of 
the inception of the conspiracy, nor was it material that Rev. St. § 5353, 
had been amentïcd both in respect of addltional enumerations and the 
punishment for the offenses, since such changes could not afCcct the un- 

^ a other cases ses same tciplc à § htjmebjî in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lawfulness of the undertaking foE the carriage of nltroglycerin as arerred 
lu the primary conspiraey. 

[Ed. Note. — For otber cases, see Conspiraey, Cent Dlg. |§ 40, 41; Dec. 

Dig. § 28.*] 
a. eONSPIEACY (§ 43*) — OmSNSES Against TJnited Statbs — Tbanspoetation 
OF Dynamite and Nitroglycehin — Evidence. 

Where défendants were charged with a contlnuing conspiraey to trans- 
port nitroglycerin and dynamite in passenger trains and cars in Interstate 
commerce, beginnlng on December 1, 190(5, the last overt act having been 
committed August 27, 1911, It was net neccssary for the government to 
prove extension of the conspiraey to the transportation of dynamite after 
May 30, 1908, when Rev. St. § 53.53, prohlblting the transportation of ex- 
plosives in Interstate commerce, was amended to Include dynamite, though 
such proof was admissible. 

[Ed. Note.— For other cases, see Conspiraey, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dlg. § 43.*] 

9. Explosives (§ 2*) — Tbanspoetation — Interstate Commerce — Statutes — 

Application. 

Cr. Code, §§ 232, 235, prohibltlng the transportation of nitroglycerin, 
dynamite, etc., on passenger trains and cars in Interstate commerce, were 
not limlted to common carriers, but extended as well to passengers, or 
persons travellng on trains; the intention being to prohibit the carriage 
In any manner of the explosives named on passenger trains engaged in 
Interstate commerce, in a "vehlcle" thereof carrying passengers for hlre, 
Inclndlng the carriers, thelr employés, or any person travellng on such 
yehlcle. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 1; Dec. Dig. 
§ 2.*] 

10. Explosives (§ 5*) — Transportation in Interstate Commerce — Offenses 
— Indictment. 

Counts of an indictment charging that certain défendants named, un- 
lawfully, kno\vingly, wlllfully, and felonlously did then and there trans- 
port and carry dynamite and nitroglycerin in a vehlcle, to wit, and felo- 
nlously alleged in dlfCerent counts as a passenger car or passenger train, 
and that other défendants were aiders and aljettors thereln, sufficlently 
alleged a violation of Cr. Code, § 232, prohlblting such transportation. 

[Ed. Note.— For other cases, see Explosives, Cent. Dig. § 2; Dec. Dlg. 
S 5.*] 

11. Criminal Law (§ 619*) — Sepaeate Cotjnts in IndictmentS — Différent 
Offenses — Consolidation foe Teial. 

Where counts of several Indictments charged a conspiraey to commit a 
crime against the United States, to wit, the transportation of dynamite 
and nitroglycerin in Interstate commerce in passenger cars or trains, and 
other counts charged défendants either as principals or aiders and abet- 
tors with so transporting dynamite and nitroglycerin in Interstate com- 
merce in such cars, or trains, such offenses were separate and distinct 
and not interdependent, nor susceptible of proof by the same évidence, 
and hence a consolidation of the indictments for trial was properly or- 
dered and was not objectionable as carving several offenses out of one. 

[Ed. Note. — For ofher cases, see Criminal Law, Cent. Dlg. | 1376 ; Dec. 
Dig. § 619.* 

Consolidation of and trial of indictments together, see note to Dolan 
y. United States, 69 C. C. A. 287.] 

12. Criminal Law (§ 195*) — Jeopaedt — Former Trial foe Same Offense. 

Whether a conviction or acquittai on one Indictment is a bar to a sen- 
tence or conviction on another dépends, not on whether a défendant has 
before been tried for the same act, but whether he has been put In 
jeopardy for the same offense, since a single act may eonstltute an oî- 

*Wor other case? see same topic & S ntjmbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fense agalnst two statutes, and, If each requlres proof of an addltlonal 
fact whlch the other does not, an acquittai or conviction under elther will 
not exempt the défendant from prosecution and punlshment under the 
other. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 382, 383 ; 
Dec. Dig. § 195.*] 

13. Cbiminal Law (§ 1036*) — Appeai — Questions Not Kaised at Trial. 

An objection to the testimony of a wltness not ralsed at the trial can- 
not be consldered on a writ of error. 

[Ed. Note.— Eor other cases, see Criminal Law, Cent Dig. §§ 1631-1640, 
2639-2641; Dec. Dig. § 1036.*] 

14. Obiminal Law (§ 508*) — Testimony of Codefendant — Competenct. 

Codefendants who had pleaded guUty were compétent to testlfy for the 
government agalnst their codefendants In the Indlctment 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1099-1123 ; 
Dec. Dig. § 508.*] 

15. CoNSPiEACY (§ 47*) — Offenses Against United States — Interstate Com- 
merce — Transportation of Explosives — Evidence. 

In a prosecution for conspiracy to commit a crime agalnst the United 
States, to wlt, the transportation in Interstate commerce in passenger 
trains or cars of nftroglycerin and dynamite in violation of Cr. Code, §| 
37, 232, et seq., and for transportlng, alding, and abettlng in such trans- 
portation of nltroglycerln and dynamite, évidence held sufflclent to sus- 
tain a conviction of certain of the défendants, and insufficlent to sustain 
a conviction of certain others. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 105-107 ; Dec 
Dig. § 47.*] 

In Error to the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Anderson, Judge. 

Frank M. Ryan and twenty-nine others were convicted of conspir- 
acy to commit a crime against the United States, and of transporting, 
aiding, and abetting the transportation of dynamite and nitroglycerin 
in interstate commerce in passenger trains and cars between the sev- 
eral states of the United States, and they bring error. Reversed in 
part, and aflfirmed in part. 

The following are the instructions to the jury, given by Anderson, 
District Judge: 

It is your duty to observe and foUow the law as given to you by the court 
• * * In order that you may the better understand the case and apply the 
facts established by the proof s to the law governlng It, it is proper that the 
court should give you a brief explanation or définition of the offenses with 
whlch the défendants stand eharged. 

Section 5440 of the Statutes of the United States provides that if two or 
more persons conspire to commit any offense against the United States, and 
one or more of such parties do any act to effect the object of the conspiracy, 
ail the parties to such conspiracy shall be llable to punishment. 

By acts of Congress in force during ail the times mentioned in thls indlct- 
ment it was made an offense for any person to transport, carry, or convey 
any dynamite, gunpowder, liquid nitroglycerin, or other explosive, between a 
place in one state of the United States and a place or places in another state 
or territory of the United States on any vehicle of any description operated 
by a common carrier and engaged at the Urne in the transportation of pas- 
sengers, unless such explosives so being transported consisted of small arms 
or ammunltlon, munitions of war, signal devices intended to promote the 
safety in opération of said car or train, or samples for laboratory examina- 
tion. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By an order of consolidation the separate Indlctments and the varlans 
counts thereof hâve been consoUdated Into one Indlctment consistlng of 52 
counts. Thèse counts are very lengthy, and it is only neeessary that I refer 
at thls tlme to the substance of tbem. You will hâve the indlotment with you 
when you corne to dellberate upon your verdict, and you can then examine 
the several counts upon which the défendants are on trial, so far as you 
may flnd it neeessary to do so. 

The counts of this Consolidated indlctment upon which the défendants are 
on trial, are as foUows : 

The flrst two counts, numbered 15 and 20, charge In différent ways a con- 
spiracy to commit an offense against the United States. The remalning 
counts, numbered 63 to 96 both inclusive, and 113 to 128 both inclusive, each 
charge one or more of the défendants with the unlawful transportation of 
liquid nitroglycerin or dynamite from a place in one state to a place or places 
in other states of the United States in violation of law, and that the other 
défendants named in the indlctment alded and abetted such unlawful trans- 
portation of explosives. 

Count 15 charges in substance that the défendants on or about the Ist day 
of December, 1906, did conspire, combine, confederate and agrée together and 
with certain divers other persons whose names are unknown to the grand 
jurors, to commit an offense against the laws of the United States defined 
and made punishable by the laws of the United States, to wit, to transport, 
carry, and convey explosives, to wit, dynamite and nitroglycerin, between a 
place in one state of the United States and places in other states of the 
United States, upon and in vehicles then and there used and employed in 
transporting passengers by land from state to state, said vehicles being then 
and there engaged in the transportation of passengers for hire, and said vehi- 
cles being operated by common carriers in the transportation of passengers 
by land; that said dynamite and nitroglycerin was not, nor was any part 
thereof, then and there intended to be small arms or ammunition, or fuses, 
torpedoes, rockets, or other signal device or devices intended to promote the 
safety of opération of said or any passenger car or train, nor was the same 
intended to be a sample for laboratory examination, nor was the same in- 
tended to be a munition of war by the défendants ; that said conspiracy was 
continuously in existence throughout ail the time from and after the Ist day 
of December, 1906, and at ail times in the indlctment mentioned, and particu- 
larly at the time of the commission of each of the overt acts in said indlct- 
ment set forth. This count of the indictment then spécifies as overt acts, or 
acts doue in furtherance of the conspiracy and to carry into efCect Its object 
and purpose, the writing, mailing, and delivery of certain letters by varions 
défendants, and varions acts donc by certain of the défendants aside from the 
actual unlawful transportation of explosives, which acts are charged to hâve 
been committed and done in furtherance of the conspiracy and to effect its 
object and purpose. 

Count 20 is substantially the same as count 15, except that the spécifie 
places to and from which the explosives were to be illegally transported in 
pursuance of the conspiracy and the acts of Congress prohibiting such trans- 
portation are speciflcally named. 

The next 34 counts, being counts 63 to 96 both inclusive, charge 17 separate 
and distinct transportations of liquid nitroglycerin in violation of the stat- 
ute by Ortie E. McManigal, John J. McNamara, and James B. McNamara, or 
one or more of them, and ail the other défendants are charged as aiders 
and abettors In such violations of the statute. The several acts of trans- 
portation are charged in separate counts In two différent ways, namely: In 
17 of the 34 counts it is charged that a passenger car was the vehicle upon 
and in which the liquid nitroglycerin was carried from state to state, while 
in the remalning 17 counts it is charged that the vehicle used was a pas- 
senger train. 

The remalning 16 counts, being counts 113 to 128 both Inclusive, relate to 
the transportation of dynamite, and charge in separate counts in two différ- 
ent ways, namely, upon a passenger car as the vehicle, and upon a passenger 
train as the vehicle, eight separate transportations of dynamite in violation of 
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the statute, by Ortie B. McManlgal, John J. McNamara, and Jamea B. Me- 
Namara, or eue or more of them, and ail the otlxer défendants are charged as 
aiders and abettors. 

The charge in the flrst two counts of this Indictment, as Consolidated, 
namely, in ccunts 15 and 20, is such a conspiracy as is made punishable by 
section 5440, natuely, a conspiracy to commit an offense against the United 
States, which offense is the transportation of dynamite and nitroglycerln 
from State to state upon a vehicle operated at the time of such transportation 
by a common carrier in the transportation of passengers, contrary to the 
statute of the United States. The questions to be determined upon this 
branch of the case are : First, was the alleged conspiracy forœed by any 
two or more of the défendants to willfully and unlavvfuUy transport, carry, 
and convey dynamite and nitroglycerln upon passeuger trains or cars oper- 
ated by a common carrier, from a place in one state to a place or places in 
.inother state or states? Second, if such conspiracy was formed, did any or 
either o( the parties thereto, with intent to efCect the object of the conspiracy, 
do either or any of such of the acts chargea in the Indictment as constituting 
acta to carry into efifect such object? Third, if you find that such conspiracy 
was formed, and that any one of the parties to the conspiracy intentionally 
did any act to effect its purpose and object, then the further question for you 
to détermine is : What ones of the défendants now on trial, if any, were par- 
ties to the conspiracy either at the time of its formation, or became parties 
thereto at any time during the continuance of the conspiracy? 

A "conspiracy" is formed when two or more persons agrée to do an unlaw- 
f ul act ; In other words, when they combine to aecomplish, by their united ac- 
tion, a eriminal or unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means ; and the offense is complète when 
one or more of the parties se agreeing together does any act to effect the ob- 
ject of the conspiracy. If two or more persons agrée together that they will 
commit a certain offense against the United States, as that of transporting, 
carrying, and conveying dynamite, and liquid nitroglycerln from one state to 
another upon passenger trains or cars engaged at the time in the carrying 
of passengers, contrary to the statutes of the United States, and one or more 
of the persons so agreeing does any act to effect the object of such agreement, 
they are ail guilty of the ofCense of conspiracy. 

To constitute a "conspiracy" it is not necessary that two or more persons 
should meet together and enter into an explicit or formai agreement for an 
unlawful scheme, or that they should dlrectly, in words or in writing, state 
what the unlawful scheme is to be, or the détails of the plan or means by 
which the unlawful combination is to be made effective. It is sufflcient if 
two or more persons, in any manner, or through any contrivance corne to a 
mutual understanding to accompUsh the common and unlawful design. Where 
an unlawful end is sought to be effected, and two or more persons, actuated 
by a common purpose of accomplishing that end, work together in further- 
ance of the unlawful scheme, such persons become conspirators, although th& 
part which any one of them Is to take in the conspiracy Is a subordinate one, 
or is to be executed at a remote distance from the other conspirators. 

In determlning the question of the existence of a conspiracy, you wIU take 
into considération the relation of the parties to one another, their personal 
and business association with each other, and ail the facts in évidence that 
tend to show what transpired between them at or before the time of the al- 
leged combination as well as the acts performed by each party subséquent to 
such alleged combination In respect to the subject-matter of the alleged con- 
spiracy ; and from thèse facts and circumstances you will détermine whether 
a combination In fact existed, and whether such combination was illégal in its 
inception, or became illégal at any subséquent time. 

A conspiracy is rarely, if ever, proved by positive testimony. When a crime 
of high magnitude is about to be committed by a combination of individuals, 
they do not act openly, but covertly and secretly. The purpose of the com- 
bination is known only to those who enter into It, and their guilt can gen- 
erally be proved only by clrcumstantial évidence. The common design Is «f 
the essence of the charge, and this may be made to appear when the défend- 
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ants steadlly pursue the saîne object, whether acting separately or together, 
by common or différent means, ail leadlng to the same unlawful resuit 

In determlning the question o£ the formation or existence of the conspiracy, 
the acts and déclarations of the persons accused may, among other circum- 
stances, be considered by you. Statements of one, and in some instances of 
two or more of the défendants in the absence of the other défendants, and 
conversations wlth some ot the witnesses on the part of one or more ol the 
défendants in the absence of the others, hâve been given In évidence. The 
individual letters and telegrams of différent défendants hâve also been intro- 
duced. ïhese déclarations, statements, and communications tend to show the 
existence of the alleged conspiracy and the alleged connection of the persons 
making the same therewith. Acts or déclarations of Individual défendants are 
not to be considered by you as affecting any other défendant, unless you find 
from the évidence the existence of such consipracy, that such other défendant 
was a member thereof, and that such acts were done and such déclarations 
vcere made in pursuance of the common purpose set ont In the indictment and 
to effectuate the same. The same rule applies to the acts and déclarations of 
persons, if any, who may be shown by the évidence to hâve jolned in the 
conspiracy, but who are not named as défendants in the Indictment. 

To constitute the offense of "conspiracy" which Is made punishable by the 
statute, there must be not only the conspiring together by the parties, but 
the formation of the conspiracy must be foUowed by an act done by one or 
more of the parties to the conspiracy to effect its object. So, if you should 
flnd that the défendants or some of them conspired together, as charged in 
the indictment, to commit the offense of unlawfuUy transporting dynamite 
and nitroglycerin from state to state upon passenger trains or cars, you will 
then inquire whether the défendants or either of them did any of the acts 
charged in the Indictment as constitutlng acts to effect the object of the con- 
spiracy. 

The act must be one, you will observe, to effect the object of the conspiracy. 
It must not be one of a séries of acts constitutlng the agreement, or the con- 
spiring together, but it must be a subséquent, independent act foUowing a 
completed agreement, and done to carry into effect the object of the combina- 
tlon. Such acts constitute what are known as overt acts In the law of con- 
spiracy. 

Various kinds of overt acts are alleged in the two conspiracy counts to 
hâve been performed by one or more of the parties to the conspiracy to carry 
the object of the conspiracy into exécution and effect, including correspond- 
ence passing between parties to the alleged conspiracy, the procurement by 
purchase and otherwise of dynamite and nitroglycerin, the purchase of carry- 
ing cases and boxes, the renting and procurement of storage places and the 
storage therein of large quantities of dynamite and nitroglycerin. 

The question upon this part of the case is : "Were any of thèse acts done 
by any or either of the défendants, and, if so, were they acts to carry into 
effect a conspiracy formed by the défendants to transport, carry, and convey 
dynamite and nitroglycerin from one state to another upon passenger cars or 
trains, contrary to the statute of the United States? 

If you flnd that a conspiracy existed, as alleged in the indictment, and that 
some one or more of the overt acts were committed, as alleged, the question 
then follows : Were the défendants on trial, or some of them, connected witli 
that conspiracy as parties thereto? Mère passive knowledge of the illégal ac- 
tion of others is not sufficient to show complicitly in the conspiracy. Some 
active participation Is necéssary. Co-operation in some form must be shown. 
There must be intentional participation in the transaction with a view to the 
furtherance of the common design and purpose. To establish the .connection 
of either of the défendants with the conspiracy, such connection must be 
shown by facts or circumstances, independent of the déclarations of others; 
that is, by his own acts, conduct, or déclarations. And until this fa et is thus 
established he is not bound by the déclarations or statements of others. The 
principle of law and rule of évidence is that when once a conspiracy or com- 
bination is established, and a défendant is shown by independent évidence to 
be a party thereto, then he is bound by the acts, déclarations, and statementii 
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of hla co-consplrators done and made in furtherânce of the consplracy, be- 
cause In that event each is deemed to assent to or command what Is dgne 
by any other in furtherance of the common object Where a body of men as- 
sume the attribute of indlviduality, whether for commercial business or the 
commission of a crime, the combination is bound by the acts of one of its 
members, in carrying eut the design. 

So, in considering the testlmony given as to the acts, déclarations, and 
statements of either one of the défendants when other défendants were not 
présent, you are to understand that that testlmony was submitted to you for 
the purpose of showing in the flrst instance that there was a consplracy 
formed and existing, and that the perSon or persons making the déclarations, 
statements, or communications were parties to It; that the alleged connec- 
tion of any one of the défendants with the alleged consplracy, if any existed, 
must be shown by facts or circumstances independent of statements of other de- 
fendants in his absence ; and that, when once that connection is thus shown, 
then he becomes afifected and tound by the déclarations and acts of other par- 
ties to the consplracy, if any, made and done in furtherance of the common 
enterprise and during his connection therewith. 

It was not unlawful for the structural iron workers to organize the union 
to which they belong. It is not unlawful for the défendants to be members 
of that or any other labor organization. Men bave the right to use their com- 
bined power through such organizations to advance thelr interests in any 
lawful way ; but they hâve no right to use this power in the violation of the 
law. Organized labor is not on trial hère, nor is the right of labor to or- 
ganize in issue ; but members of labor organizations owe the same obédience 
to the law and are llable to the same punishment for its violation as persons 
who are not members of such organizations. 

The défendants are not on trial for causing the varions explosions, and the 
conséquent loss of life and property throughout the United States, shown by 
the évidence. They are on trial for the offenses charged in the indictment. 
Evidence of thèse explosions, together with the facts and circumstances sur- 
rounding them, were permitted to go In évidence before you, because they tend 
to show the community of purpose, the concert of mlnd and action, which is 
an essential ingrédient of the offenses charged, and they should be considered 
by you upon that issue alone. 

The évidence in this case shows that in August, 1905, there was a contro- 
versy between the International Association of Bridge and Structural Iron 
Workers and the American Bridge Company over the open and closed shop 
question; that in sald month of August, 1905, the International declared a 
gênerai strlke agalnst the American Bridge Company; and that this strike 
has never been settled. If you find from the évidence that, in order to carry 
out the purposes of the International, the défendants, or two or more of them, 
entered Into a consplracy to destroy with dynamite and nltroglycerin the 
property of the American Bridge Company and other open shop concerns, or 
the structures which they were erecting In varions states of the Union, and 
if you flnd that such conspiracy to destroy such property included as a neces- 
sary step in the accomplishment of such destruction the unlawful transporta- 
tlon of dynamite and nltroglycerin upon the vehlcles of common carriers en- 
gaged at the time in the transportation of passengêrs, from a place in one 
state to a place or places in another or other states of the United States, and 
if you further flnd that such destruction of property was accomplished by ex- 
plosions of dynamite and nltroglycerin in various places throughout the United 
States, and that the dynamite and nltroglycerin with which such explosions 
were produced were as a matter of fact transported from state to state In 
suit cases and carrying cases upon the vehlcles of common carriers, engagea 
at the timé in the carrying of passengêrs, as averred, then you will be au- 
thorized to flnd that a conspiracy was formed to transport dynamite and nltro- 
glycerin unlawfuUy, as charged in the Indictment 

The indictment charges a eontlnuing conspiracy. The law considers that, 
whenever any of the co-conspirators does any act to effectuate the common 
design, the parties to the conspiracy renew, or, to speak more properly, they 
continue, their agreement, and this agreement is renewed or contlnued as to 
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ail whenever any one of them does an act in furtherance of thelr common 
design. Any person who, alter a conspiracy is formed, and who knows of 
its existence, joins tlierein by some act intentionally done in furtherance of 
its object, becomes as much a party thereto from that time on as if he had 
oi-iginally consplred. 

ïhe law regards the act of unlawful combination and confederacy as dan- 
gerous to the peace of society, and déclares that such combination and con- 
federacy of two or more persons to commit crime requires an additional re- 
straint to those provided for the commission of the crime, and maljes crim- 
inal the conspiracy, with penalties and punishments distinct from those pre- 
Bcribed for the crime which may be the object of the conspiracy. You will 
readily understand why this is true. A conspiracy becomes powerful and ef- 
fective In the accompllshment of Its illégal purpose, in proportion to the num- 
bers, power, and strength of the combination to effect it. It is also true that, 
as it involves a number in a lawless enterprise, it is proportionally demorallz- 
ing to the well-being and character of the men engaged in it, and, as a con- 
séquence, to the safety of the community to which they belong. 

I.now direct your attention to the counts of the indictment charging viola- 
tions of the statute of the United States by the unlawful transportation of 
explosives from state to state. The counts of the Consolidated indictment 
numbered 63 to 96 both inclusive, and 113 to 128 both inclusive, charge the 
défendants who are on trial with unlawfuUy, knowingly, willfully, and felo- 
niously aiding and abetting Ortie E. McManigal, James B. McNamara, or 
John J. McNamara, one or more of them, in the unlawful transportation of 
explosives from state to state upon passenger cars or passenger trains. In 
violation of the statute of the United States. 

Section 332 of the Criminal Code provides as foUows: "Whoever directly 
commits any act constituting an offense defined In any law of the United 
States, or aids, abets, counsels, commands, induces, or procures its commis- 
sion, Is a principal." 

A person accused is a principal under this statute if he directly commits the 
crime charged, or aids, abets, counsels, commands, induces, or procures the 
commission of the crime charged. Aiding, abetting, counseling, commanding, 
inducing, or procuring are affirmative in thelr character. 

If the said Ortie E. McManigal, or McManigal and James B. McNamara, 
or McManigal and John J. McNamara, linowingly and purposely, and with the 
Intent charged, did the acts charged against them in the several counts of the 
Consolidated indictment numbered 63 to 96 both Inclusive, and 113 to 128 
both inclusive, and the défendants who are on trial before you, with the like 
intent, unlawfully and knowingly did or said something showing their con- 
sent to and participation in the said criminal acts of Ortie E. McManigal, 
James B. McNamara, and John J. McNamara, and contributing to their exé- 
cution, then you will be justifled in flnding that such défendants aided and 
abetted the said McManigal, James B. McNamara, and John J. McNamara in 
the doing of said acts, and that such défendants are guilty as prlncipals upon 
such count or counts as you flnd so proved. 

If the défendants, or two or more of them, entered Into a conspiracy, as de- 
flned in that portion of thèse Instructions relating to that subject, to unlaw- 
fully transport dynamite or nitroglycerin as charged, and any one or more of 
the défendants thereafter, in pursuance o( such conspiracy, unlawfully trans- 
ported such dynamite or nitroglycerin as alleged, you would be justifled in 
finding ail the défendants who entered Into such conspiracy guilty of ail such 
transportatlons as took place after they severally entered Into said conspiracy. 

You may flnd the défendants guilty upon ail of the counts of the Indict- 
ment upon which they are now upon trial, if you are satisfied beyond a rea- 
sonable doubt that the proofs justify It. Or you may flnd the défendants 
guilty upon any one or more of the counts of the indictment and not guilty 
upon the others. You may flnd any défendant guilty or not guilty, or you 
may flnd one or more of them guilty and the others not guilty. Before you 
can flnd any of the défendants guilty, you must be satisfied of his gullt in 
manner and form as charged In some one of the counts of the indictment 
upon which they are on trial, beyond a reasonable doubt. 
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'ÏVltnesses hâve been called in the course of the trial who hâve testlfled to 
their own participation in criminal practices, two of wliom are under Indlct- 
ment In tliis court for such practices, and hâve pleaded guilty to tlie charges 
preferred against them. ïhere bas been criticism of their testimony, aud con- 
sidérable discussion in argument hefore you as to the weight to which their 
testimony is entitled. The court instructs you upon this subject that it is 
the settled rule in this country that accomi)lices in the commission of crime 
are compétent witnesses, and that the government has the right to use them 
■is witnesses. It is the duty of the court to admit their testimony. and that 
Dt the Jury to consider it. It should be received witli caution and s<;rutinized 
ff'lth care. The degree of crédit which should be given such testimony is a 
/natter exclusively within the province of the jury. You may as a matter of 
Saw convict a person accused of a grave crime upon the uncorroborated testi- 
mony of an accompllce. In this case a large amount of évidence has been in- 
troduced tending to corroborate the testimony of the witnesses Ortie E. Mc- 
Manigal and Edward Clark, and in determining the weight which you shall 
give to the testimony of thèse witnesses you should take into considération 
the facts and circumstances in évidence which tend to corroborate them upon 
the material facts about which they hâve testlfled. If jou find that they are 
mbstantially corroborated by independent évidence with respect to material 
tiarts of their testimony, you should then give their entire testimony such 
(veight as in your opinion it deserves. 

The witness William J. Burns, while on the witness stand, detailed a con- 
versation that he had with the défendant Hockin in which he made state- 
iments to Hockin about the défendant Tveitmoe having been in prison and 
having a prison record. Such statements made by Burns are not to be con- 
sidered by you in any way in determining the guilt or innocence of the de- 
fendant Tveitmoe as to the charge laid in this Indictment. 

Some of the défendants hâve offered évidence béfore you touching their good 
character for peace and quiétude. Evidence of this sort is compétent to be 
taken into considération by you in determining the guilt or innocence of such 
défendants. If such défendants hâve, in the communities where they live, 
by their incomlngs and outgoings among their neighbors built up a good répu- 
tation among them for peace and quiétude, you should give that fact such 
weight as you thlnk it entitled to, taking into considération ail the other facts 
and circumstances established by the évidence. 

The burden of proving each défendant guilty, as chargea, rests upon the 
government, and this burden does not shift from it. 

The défendants are presumed to be Innocent until their guilt in manner and 
form as charged in some count of the Indictment is proved beyond a reasona- 
ble doubt. To .lustify you in returning a verdict of guilty, the évidence should 
be of such a character as to overcome this presumption of innocence, and to 
satisfy each one of you of the guilt of the défendants as charged, to the ex- 
clusion of every reasonable doubt. If therefore you can reconclle the évi- 
dence with any reasonable hypothesls consistent with the innocence of tlie 
défendants, It is your duty to do so and in that case find the défendants not 
guilty. And If, after weighing the proofs in the light of the presumption I 
hâve mentioned, you impartially and honestly entertain the belief that the de- 
fendants may be innocent of the offenses charged against them, they are en- 
titled to the beneflt of that doubt, and you should acquit the défendants. It 
is not meant by this that the proof should establish their guilt to a certainty, 
but merely that you should not convict unless from the évidence you find the 
défendants guilty beyond a reasonable doubt. Spéculative notions or possi- 
bilities arising upon mère con.1ecture, not arising or dedueible from the proof 
or from the want of )t, should not be confounded with a reasonable doubt. 
A doubt suggested by the ingenuity of counsel, or by your own ingenuity, not 
legitimately warranted by the évidence, or the want of It, or one born of a 
merciful inclination to permit the défendants to escape the penalty of the 
law, or one prompted by sympathy for them or those connected with them, 
Is not what is meant by a reasonable doubt. A reasonable doubt, as that term 
is employed in the administration of the criminal law, is an honest, substan- 
tial misgiving, generated by the proof or the want of it; that is, such a state 
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■of the proof as fails to convince your judgment or conscience, and satisfy 
your reason of the guilt of the accused. If the évidence, when carefully ei- 
amined, weiglied, compared, and considered, produces in your mlnds a settled 
conviction or belief of the guilt of the défendants— such an abiding convic- 
tion as you would be willing to act upon in the most weighty and important 
afifairs of your own life — you may be said to be free from any reasonable 
doubt, and may flnd a verdict In accordance vpith that conviction or belief. 

¥ou are the sole judges of the weight and crédit to be given to the testi- 
mony of.the witnesses. You ought fairly and impartially to consider and 
weigh ali the testimony and proofs given in the case. To détermine the 
weight and credibility of the testimony of any witness, you hâve a right to 
-consider his bias or préjudice, if any is shown, his interest or want of inter- 
est in the resuit of the case, his intelligence and candor, and the knovfledge 
which he is shown to possess touching the mattera about which he testifles. 
Xou should especially look to the Interest wMch the respective witnesses hâve 
in the suit or in its resuit. Where the witness bas a direct, Personal interest 
in the resuit of the suit, the temptation Is strong to color, pervert, or wlth- 
hold the facts. The law permits the défendants, at their own request, to 
testify in their behalf. Some of the défendants hâve availed themselves of 
this privilège. Their testimony is before you, and you must détermine how 
far it is crédible. The deep Personal interest which they may hâve in the re- 
suit of the suit should be considered by the jury in weighing their évidence, 
and in determinlng how ïar or to what extent, if at ail, it is worthy of crédit. 
Some of the défendants hâve not tesUfied in this cause. Xou will not con- 
sider their failure to testify, nor draw any inference to their préjudice from 
such omission. 

Carefully weigh ail the évidence In the case, and from It, under the rules 
of law which I bave given you, détermine the guilt or innocence of the de- 
fendants. With you, and not with the court, rests the responsibility of flnd- 
ing and determining the facts. The vlews of the court on questions of fact 
are not controlling upon you. You hâve nothing to do with the case except 
to détermine the single question of the guilt or innocence of the défendants. 
If you should return a verdict of guilty, the measure of punishment to be In- 
flicted upon the défendants is committed to the court. When you retire to 
deliberate on your verdict, sélect one of your number to act as a foreman. 
When you hâve agreed upon a verdict, let your foreman sign it and then re- 
turn It Into court. Forms of verdict will be furnished for your use. 

The facts are stated as follows by SEAMAN, Circuit Judge : 

The plainlififs in error, 30 in number (hereinafter specilically named), hâve 
brought several writs of error, for review of several judgments of conviction, 
under 52 counts of an indictment charging them (together with other défend- 
ants) with violations of crimlnal statutes of the United States. For the pur- 
poses of trial several indictments were Consolidated, various counts thereof 
were eliminated, and the District Court overruled motions entered on behalf 
of the plaintiffs in error for separate trials and required trial together (in- 
clusive of other défendants) under the Consolidated indictment and counts pre- 
served therein. The 52 counts involved in the conviction are of two classes — 
two counts charging (in substance) the défendants named therein with con- 
spiracy and overt acts to commit an offense against the TJnlted States, de- 
scribed in each thereof, and 50 counts charging (in substance) the commission 
of distinct offenses, of the nature described in the conspiracy counts as the 
purpose thereof, and by défendants named therein, and that the plaintiffs in 
error and other défendants named were aiders and abettors In such commis- 
sion. As referred to In the record, the conspiracy counts are designated as 
counts 15 and 20, and the others on which the plaintiffs in error were found 
guilty were counts 63 to 96 Inclusive and counts 113 to 128 inclusive. 

The averments of "conspiracy count 15" may be summarized as follows: 
It charges that the plaintiffs in error and other défendants named, on the 
Ist day of December, 1906, unlawfully, knowingly, willfuUy, and feloniously 
4HA conspire, combine, confederate, and agrée together and with certain direra 
other persons whose names are unknown to the grand jurors, to commit an 



24 216 FEDKRAL REPORTEE 

offense against the laws of the United States, to wlt, to transport, carry, and 
convey explosives, to wlt, dynamite and nitroglycerln, between a place in one 
State of the United States and a place in another state of the United States, 
to wit, varions places in varions States of the United States which are therein 
named, and divers and sundry places in divers and sundry states unknown to 
the grand jurors, upon and in vehicles then and there used and employed in 
transporting passengers by land from state to state, said vehicles being then 
and there engaged in the transportatlon of passengers for hire and said vehi- 
cles being operated by common carriers in the transportatlon of passengers by 
land; that said dynamite and nitroglyeerin were not, nor was any part 
thereof, then and there intended to be small arms or ammunition or fuses, 
torpedoes, rockets, or other signal devices, or devices Intended to promote the 
safety of opération of said or any passenger car or train ; nor were the same 
intended to be samples for laboratory examination; nor were the same In- 
tended to be a munition of war by the défendants. It avers that siieh trans- 
portatlon was prohibited and made an offense against the law of the United 
States by act of Congress, and spécifies an act of Congress approved July 3, 
1866, entitled "An act to regulate the transportatlon of nitroglyeerin or glon- 
oin oil, and other substances therein named," and an act of Congress approved 
May 30, 1908, entitled "An act to promote the safe transportatlon in Interstate 
commerce of explosives and other dangerous articles, and to provide penalties 
for its violation," and an act approved March 4, 1909, entitled "An act to 
codify, revise and amend the pénal laws of the United States." It avers that 
said conspiracy was continuously in existence throughout ail the time from 
and after the Ist day of Deeember, 1906, and at ail times in the indictment 
mentioned, and particularly at the time of the commission of each of the 
overt acts in the indictment set forth. It then spécifies as overt acts and acts 
done in furtherance of the conspiracy and to carry into effect its object and 
purpose, the writing, mailing, and delivery of certain letters by varions de- 
fendants named, and varions acts done by certain other défendants aslde from 
the actual unlawful transportatlon of explosives, ail of which acts are eharged 
to hâve been committed and done in furtherance of the conspiracy and to 
effect its purpose and object. 

The first overt act so averred is exhlbited in a letter purporting to be writ- 
ten by the défendant Ryan and sent to the défendant John J. McNamara, and 
the last overt act specified is a purported letter from the défendant Pennell 
to the défendant John J. McNamara, March 4, 1911. 

Count 20 is substantially like 15, except that it does not specify the places 
to and from which the explosives were transported, nor the spécifie acts of 
Congress which prohibited such transportatlon. 

The other 50 counts charge 25 distinct transportations of explosives in vio- 
lation of the statute referred to, by Ortie B. McManlgal, John J. McNamara, 
and James B. McNamara, or one or more of them, and that the plaintlffs in 
error and other défendants named were aiders and abettors in such violation. 
Counts 63 to 96 inclusive charge 17 several transportations of llquid nitro- 
glyeerin with the transportatlon described in two différent ways, namely: 
In the counts bearing even numbers it is eharged that the vehlcle of trans- 
portatlon was a passenger train, whlle in the counts bearing odd numbers a 
passenger car Is named as the vehicle; and each avers that the vehiele upon 
which the transportatlon was made was being used by the common carrier 
named in transporting passengers and articles by land and was then and 
there engaged in transporting passengers and articles of commerce by land ; 
and counts 113 to 128 inclusive aver elght distinct transportations of dyna- 
mite, with elght counts charging that a passenger car was the vehicle of 
transportatlon and the other elght counts charging that a passenger train was 
the vehicle. In référence to counts 63 to 96i inclusive, the first transportatlon 
is eharged as occurring April 17, 1910, and the last one as occurring March 
18, 1911; and the flrst transportatlon of dynamite eharged in counts 113 to 
128 inclusive is January 22, 1911, and the last one April 7, 1911. 

The évidence preserved In the blll of exceptions makes several printed vol- 
âmes, and it is notable that no error is assigned for réception or rejection of 
testimony throughout the extended trial, except as to the admissibillty of the 
tastimony of two wltnesses, McManlgal and Clark, who were défendants un- 
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der the Indictment, but testified on behalf of the prosecutlon. In so far as 
référence to the évidence becomes needful for considération of the assignments 
of error, mention thereof is reserved for the opinion ; but the bill of excep- 
tions recites certain facts to be established by the évidence — as quoted in the 
statement of the case and argument submitted on behalf of the plaintifCs in 
error — and such récitals may vyell be incorporated in this statement (for their 
bearing upon particular évidence discussed in the opinion), as foUows: 

"It was proven by the government on the trial that in 1905 there was a 
contest between the American Bridge Company, a concern engaged in the 
érection of structural iron, and the International Association of Bridge and 
Structural Iron Workers, of vyhich association ail of the défendants except 
two, that were convicted, were members. The contest between the Interna- 
tional Association of Bridge and Structural Iron Workers and the American 
Bridge Company was over the 'open' and 'closed shop' question; the Bridge 
Company having declared its purpose to conduct its affalrs on the 'open-shop' 
basis. On the lOth day of August, 1905, the International Association of 
Bridge and Structural Iron Workers declared a gênerai strike against the 
American Bridge Company. This strike was approved by the convention of 
the International Association of Bridge and Structural Iron Workers that 
was held in September of the same year, and later the strike was extended 
by the International Association of Bridge and Structural Iron Workers to 
ail 'open shop' concerns in any way connected or afflliated with, or subsidiary 
to, the American Bridge Company throughout the United States. This strike 
was never declared off and was in existence at the time of the trial. 

"In the early months of the strike it was attended by incidents of picketlng, 
slugging, and rioting where work was belng done by 'open shop' concerns ; 
numerous acts of violence in the nature of assaults, and assaults with in- 
tent to kill, foUowed in various places where the work of such concerns was 
widely distributed throughout the United States. 

"In the year 1906 the contest grew In intensity, and dynamite was next 
used to blow up and destroy buildings and bridges that were being erected 
by 'open shop' concerns, without référence to whether the flrms or corpora- 
tions that were erecting such buildings and bridges were members of an as- 
sociation or indépendant contractors. That explosions flrst took place in the 
eastern part of the United States and extended from the Atlantic to the Pa- 
cific, continuing untll the arrest of the McNamaras and McManigal in April, 
1911. That almost 100 explosions damaging and destroying buildings and 
bridges in process of érection, where the work was being done by 'open shop' 
concerns, took place, and no explosions took place in connection with work 
of a simllar character that was being done by 'closed shop' concerns. That 
from the 17th day of February, 1908, until the 22d day of April, 1911, 70 
of sald explosions occurred, of which number 43 were in connection with 
structural iron work that was belng done by members of the National Brec- 
tors' Association, of whlch the American Bridge Company and other com- 
panies affiliated with it were members, and 27 explosions occurred in con- 
nection with the work of independent concerns in no way connected with the 
National Erectors' Association or the American Bridge Company, or any of 
its afflliated organizations ; that dynamite was flrst used, together with fuse 
and fulminating caps; the fuse generally used in connection with a charge 
of dynamite was about 50 feet in length, and when lighted the explosion 
would oceur in about half an hour. That nltroglycerin was next brought Into 
use and a clock and battery and necessary attachments provided, to be used 
together with dynamite and nltroglycerin, constitutlng what was termed an 
infernal machine, to be used in connection with the dynamite and nitro-, 
glycerin in the destruction of buildings and bridges of 'open shop' concerns. 
That the clock and battery and necessary attachments from this time for- 
ward were used in connection with charges of dynamite and nltroglycerin in 
the destruction of life and property. That the Infernal machines composed 
•f the clock, batteries, caps, and attachments, were so made and arranged 
that they could be and were set to cause the explosion to take place several 
hours after it was set, so that the person settlng the explosion could be hun- 
4rad« »f miles away when the explosion took place. 
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"That the headquarters of the International Association of Bridge au* 
Structural Iron Workers at the time that the strike was deelared against 
the American Bridge Company was in Cleveland, Ohio, and continued to 
be in Cleveland, Ohio, untll removed to Indianapolis, Ind., in the early part 
of 1906. That certain of the défendants were located at Boston and Spring- 
field, in the state of Massachusetts; others in the cltles of New York, Syra- 
cuse, and Buffalo, In the state of New York ; Philadelphia, Scranton, and 
Pittsburgh In the state of Pennsylvania ; Détroit, in the state of Michlgan ; 
Cleveland and Cincinnati in the state of Ohio; Muncie and Indianapolis in- 
the state of Indiana; Chicago, Springfield, Mt. Vernon, and Peoria in the 
state of Illinois ; Milwaukee in the state of Wisconsln ; Duluth in the state 
of Minnesota; Omaha in the state of Nebraska; Kansas City and St Louis 
Iri the state of Missouri; Davenport in the state of lowa; New Orléans in 
the state of Louislana ; Sait Lake City in the state of Utah ; and San Fran- 
cisco in the state of Oallfornla. That dynamite and nltroglycerin were trans- 
ported in passenger cars on passenger trains of common carriers, engaged in 
the transportation of passengers for hire, into, over, and across the states of 
Massachusetts, Rhode Island, Connecticut, New York, New Jersey, Pennsyl- 
vania, Ohio, Michlgan, Indiana, Illinois, Wisconsln, Minnesota, Kansas, Ne- 
braska, Maryland, Missouri, Montana, TJtah, Idaho, Nevada, Washington, 
Oregon, Colorado, aud Callfornia, and were used in the destruction of build- 
ings or bridges that were being erected by 'open shop' concerns at places In 
the States named. That explosions took place in ail of the states named 
and a number of times in some of them. That explosions by dynamite and 
nitroglycerin were planned to be made in the states of Kentucky, Texas, and 
Louislana, in connection wlth work that was being done in said states oa 
the 'open shop' plan. 

"That in connection wlth the work of destruction of buildings and bridges 
that were being erected by 'open shop' concerns and In connection wlth the 
destruction of material to be used therein and therevvith, dynamite and nitro- 
glycerin was purchased and stolen, and various storage places arrangea t» 
conveniently store such explosives that were to be used in the destruction of 
property in the various states where work of 'open shop' concerns was la 
process of érection, and such explosives were carried and taken on passenger 
trains from such storage places in the various states to various places In 
other states where structural iron work was in process of érection. That 
some of such storage places were located at Muncie and Indianapolis, Ind. ; 
Tiffin, Ohio ; Rochester, Pa. ; and San Francisco, Cal. That large quantltles 
of dynamite and nitroglycerin were at various times stored in vaults of the 
Association of Bridge and Structural Iron Workers on the fifth floor of the 
American Central Life Building, at Indianapolis, Ind., and the basement of 
said building. That the storage places were so arranged that dynamite and 
nitroglycerin could be readily obtained and transported from such place of 
storage to a place in any other state, to be used in the destruction of the 
property of 'open shop' concerns. That clocks and batteries were purchased 
by the dozens at various times, at various places throughout the country. 
That fuse and fulmlnating caps were also purchased in large quantities, ail 
to be used in connection wlth the dynamite and nitroglycerin for the destruc- 
tion of property. That some of such clocks and batteries, fuse and fulmlnat- 
ing caps and attachments were also stored in the vaults of the Americaa 
Central Life Building at Indianapolis, Ind., so that the same would be ac- 
cessible for immédiate use in connection with any explosion deslred at any 
other place in the TJnlted States. That to facilitate the transportation and 
.carrying of dynamite and nitroglycerin on passenger trains from such storage 
places to other places in the United States where work was to be destroyed, 
suit cases and carrying cases were obtained and purchased in which such 
dynamite and nitroglycerin, clocks, batteries, fuse caps, and attachments 
could be conveniently placed and carried by persons going from the place of 
storage to a place in another state, on passenger trains of common carriers, 
engaged in the transportation of passengers for hire. That ail of said ex- 
plosions in différent parts of the United States were accomplished with the 
materials, including the nitroglycerin and dynamite, stored in the storag» 
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places above mentioned, and said materials were transported from sald stor- 
âge places to the varions places throughout the United States where such 
explosions occurred, in suit cases and carrying cases by persons traveling 
upon the passenger trains of common carriers, engagea in the transportatlon 
of passengers for hire. 

"That four explosions occurred In one nlght at the same hour in Indlan- 
apolis, Ind., and explosions were planned to take place on the same nlght 
two hours apart at Omaha, Neb., and Columbus, Ind., and the explosions so 
planned did occur on the same night and at about the same time, instead of 
two hours apart, owing to the fact that one clock was defeetive. One ex- 
plosion was in connection with the courthouse that was being erected at 
Omaha, Neb., by Caldwell & Drake, and the other explosion was in con- 
nection w^ith the plant of the same flrm at Columbus, Ind., which flrm at that 
time was an independent concern, engaged in conducting its business upon 
the 'open shop' plan. That the infernal machines composed of the cloclis, 
batteries, and necessary attachments, and the nitroglycerin with which, the 
explosions at the courthouse in Omaha, Neb., and the plant of Caldwell & 
Drake at Columbus, Ind., were taken Irom the storage places of sald ma- 
terials above set forth. That the Times Building at Los Angeles was de- 
stroyed by the use of dynamite on the Ist day of October, 19J0, and 21 
people killed, and immediately after the happening of thls event arrange- 
ments were made to hâve an explosion in the eastern part of the United 
States as an 'écho' in the East of what had occurred at Los Angeles. That 
it was contemplated and planned prier to the arrest of the McNamaras and 
McManlgal for seven or eight explosions to take place In différent parts of 
the country, widely separated, on the same nlght. That ail the dynamite 
and nitroglycerin except the dynamite that was stolen, the batteries, clocks, 
caps, fuse and attachments, suit cases and carrying cases, as well as the ex- 
pense and work of carrying the explosives and articles to be used in connec- 
tion therewith, includlng the expense inciden.t to the steallng of dynamite, 
were paid out of the funds of the International Association, and thèse funds 
were drawn from the Association upon ehecks signed by the secretary-treas- 
urer, John J. McNamara, and by the président, Frank M. Ryan." 

The assignments of error which are relied upon for reversai are thus sum- 
niarlzed, In substance, in the brief for plaintiffs in error: 

(1) For error In overruUng demurrers and motions to quash flled by plain- 
tiffs in error ; that the conspiracy counts are bad in substance and the car 
riage counts are insufficient in the same particulars. 

(2) For error In consolidating the Indictments for trial and in overruUng 
the motion to vacate such order. 

(3) For error in permitting the défendant McManlgal "to be employed by 
the government as a witness against the plaintiffs in error." 

(4) For like error In permitting the défendant Clark to be so employed as 
a witness. 

(5) For error in overruUng motions made In the nature of demurrers to 
the évidence at the close of the government's case in chief and for overruUng 
like motion made at the close of the whole case. 

. (6) For error in refusing to require the government to eleet at the close 
of the entire case upon which charge of conspiracy It would further proceed 
In the trial ; also, for error in refusing to order an élection between the con- 
spiracy counts and the aiding and abetting counts ; also, for failure to di- 
rect the jury to Ignore the conspiracy counts as requested. 

(7) For error in each of the foUowing instructions given to the jury : "The 
Indictment charges a continuing conspiracy. The law conslders that when- 
ever any of the co-conspirators does any aet to effectuate the common de- 
sign the parties to the conspiracy renew, or, to speak more properly, thej 
continue, their agreement, ^nd thls agreement Is renewed or continued sks 
to ail whenever any one of them does any act In furtherance of their com- 
mon design. Any person who, after a conspiracy is formed, and who knows 
of its existence, joins therein by some act intentlonally done in furtherance 
of its object, becomes as much a party thereto from that time on as if he ita.4 
orfginally coasplred." 
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And the followlng, to wit: "If you find from the évidence that, In order 
to carry out the purposes of the International, the défendants, or two or more 
of them, entered into a conspiraey to destroy with dynamite and nitroglycerin 
the property of the American Bridge Company and other open shop concerns, 
or the structures which they were erecting in varions states of the Union, 
and if you find that such conspiraey to destroy such property included as a 
necessary step in the accomplishment of such destruction the unlawful trans- 
portation of dynamite and nitroglycerin upon the vehicles of commoH car- 
riers engagea at the time In the transportation of passengers from a place in 
one State to a place or places in another or other states of the United States, 
and if you further find that such destruction of property was accomplished by 
explosions of dynamite and nitroglycerin in various places throughout the 
United States, and that the dynamite and nitroglycerin with v?hich such ex- 
plosions were produced were as a matter of fact transported from state to 
state in suit cases and carrying cases upon the vehicles of eommon carriers, 
engagea at the time in the carrying of passengers, as averred, then you will 
be authorized to flnd that a conspiraey was formed to transport dynamite 
and nitroglycerin unlawfully, as chargea in the indlctment." 

The following is a list of the plaintifEs in error, together with thelr re- 
spective Places of résidence and relation to the International Association of 
Bridge and Structurtil Iron Workers, as described In the brief submitted on 
their behalf , together with the terms of imprisonment Imposed respectively : 

(1) Frank M. Ryan resided in Chicago and was président of the Interna- 
tional Association. Sentence: 19 months Imprisonment on counts 15 and 20 
concurrently ; 13 months on transportation coxints 63 and 64; 13 months on 
counts 65 and 66 ; 13 months on counts 67 and 68 ; IB months on counts 69 and 
70 ; and 13 months on counts 71 to 96 and counts 113 to 128 ; making the ag- 
gregate Imprisonment 7 years. (2) John H. Barry resided at St. Louis, Mo., 
and was second vice président of the association. Sentence : Aggregate impris- 
onment 4 years. (3) Eugène A. Clancy resided In San Francisco, Cal., and 
was vice président of the association. Sentence : On "conspiraey" counts, 
Imprisonment 20 months, and on "carriage" counts, Imprisonment 52 months. 
(4) Michael J. îoung resided in Boston, Mass., and was a member of the 
executive board of the International Association. Sentence : On "conspiraey" 
counts, 20 months ; on "carriage" counts, 52 months ; aggregate Imprisonment, 
6 years. (5) Olaf A. Tvietmoe resided In San Francisco, Cal., but did not 
belong to the International Association. Sentence: On "conspiraey" counts, 
20 months; on "transportation" counts, 52 months; aggregate imprisonment, 
6 years. (6) Frank C. Webb resided in Hoboken, N. J., was a member of 
the executive board of the association, and held oflicial relations to his local 
union. Sentence: on "conspiraey" counts, 20 months; on "transportation" 
counts, 52 months; aggregate imprisonment, 6 years. (7) Philip A. Cooley 
resided in New Orléans, La., and was a member of the executive board. Sen- 
tence: On "conspiraey" counts, 20 months; on "transportation" counts, 52 
months; aggregate imprisonment, 6 years. (8) John T. Butler resided in Buf- 
falo, N. Y. Prier to the alleged conspiraey he had been président of the as- 
sociation and was second vice président thereof from September, 1909, to 
September, 1911. Sentence : On "conspiraey" counts, 20 months ; on "trans- 
portation" counts, 52 months; aggregate imprisonment, 6 years. (9) J. B. 
Munsey resided in Sait Lake City, Utah, and was flnancial secretary and busi- 
ness agent to Local No. 37 of the association. Sentence: On "conspiraey" 
counts, 20 months; on "transportation" counts, 52 months; aggregate im- 
prisonment, 6 years. (10) Peter J. Smith resided in Cleveland, Ohio, and was 
business agent to Local No. 17. Sentence: Aggregate imprisonment, 4 years. 
(11) Charles N. Beum resided in MlnneapoUs, Minn., and was for a time mem- 
ber of the executive board. Sentence : Aggregate imprisonment, 3 years. (12) 
Henry W. Legleitner resided in Pittsburgh, Pa., and was a member of the 
executive board. Sentence: Aggregate imprisonment, 3 years. (13) Edward 
Smythe resided in Peorla, 111., and was flnancial secretary of Local No. 113. 
Sentence : Aggregate imprisonment, 3 years. (14) George Andersen resided 
In Cleveland, Ohio, and was a member of Local No. 17. Sentence : Aggregate 
Imprigonment, 3 years. (15) Ernest G. W. Basey resided In Indianapolls, Ind., 



EYAN V. UNITED STATES 29 

and was flnancial secretary and business agent of Local No. 33. Sentence: 
Aggregate imprisonment, 3 years. (16) W. Bert Brown reslded in Kansas 
City, Mo., and was financial secretary of Local No. 10. Sentence : Aggregate 
imprisonment, 3 years. (17) Wm. J. McCain resided in Kansas City, Mo., and 
was business agent of Local No. 16. Sentence: Aggregate imprisonment, 3 
years. (18) Paul J. Morrin resided in St. Louis, Mo., and was business agent 
of Local No. 18 and président of the Local at one time, and was organlzer for 
the International Association. Sentence : Aggregate Imprisonment, 3 years. 
(19) William E. Eeddin resided in Mllwaukee, Wis., and was président, flnan- 
cial secretary, and business agent of Local No. 8. Sentence: Aggregate im- 
prisonment, 3 years. (20) Michael J. Cunnane resided in Philadelphia, Pa., 
and was business agent of Local No. 13. Sentence : Aggregate imprisonment, 
3 years. (21) Michael J. Hannon resided in Scranton, Pa., and was flnancial 
secretary and business agent of Local No. 17. Sentence : Aggregate imprison- 
ment, 3 years. (22) Murray L. Pennell resided in Springfleld, 111., and was 
président of Local No. 46; also financial secretary for a time. Sentence: 
Aggregate Imprisonment, 3 years. (23) Frank J. Higgins resided in Boston, 
Mass., was président of Local No. 7 and also a spécial organlzer for the In- 
ternational Association. Sentence: Aggregate imprisonment, 2 years and 2 
days. (24) Frank K. Painter resided in Omaha, Neb., and was président of 
Local No. 21 and business agent thereof . Sentence : Aggregate Imprisonment, 
2 years and 2 days. (25) Richard H. Houlihan resided in Chicago, 111., and 
was flnancial secretary of Local No. 1. Sentence: Aggregate imprisonment, 
2 years and 2 days. (26) Fred Sherman resided in Indianapolls, Ind., and 
was président of Local No. 2. Sentence : Aggregate imprisonment, 2 years 
and 2 days. (27) William Bernhardt resided in Cincinnati, Ohio, and was 
financial secretary of Local No. 44. Sentence : 1 year and 1 day. (28) Jaimea 
E. Ray resided in Peoria, 111., and was président of Local No. 112. Sentence : 
Aggregate imprisonment, 2 years and 2 days. (29) William Shupe resided in 
Chicago, 111., and was business agent of Local No. 1. Sentence: Aggregate 
imprisonment, 1 year and 1 day. (30) Fred J. Mooney resided in Duluth, 
Minn., and was flnancial secretary of Local No. 33. Sentence : Aggregate im- 
prisonment, 1 year and 1 day. 

E. N. Zoline, of Chicago, 111., and Chester H. Krum, of St. Louis, 
Mo., for plaintiffs in error. 

Charles W. Miller, of Indianapolis, Ind., for the United States. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). Thèse 
writs of error are brought by the plaintiffs in error respectively for 
review of the several verdicts and judgments against them, rendered 
upon their trial together (inclusive of other défendants), as joined 
in an indictment embracing numerous counts. Each judgment rests 
on the same counts in the indictment (with like verdicts of convic- 
tion in each instance), which are 52 in number, charging violations 
of criminal statutes of the United States. In two of the counts, des- 
ignated in the record as counts 15 and 20, the plaintiffs in error and 
other défendants are charged with conspiracy (in violation of section 
5440, R. S., preserved in section 37 of the Criminal Code) to com- 
mit an offense against the United States in the transportation and 
carriage of explosives interstate, in violation of statutes of the United 
States as described; and in 50 thereof designated as counts 63 to 96 
inclusive and counts 113 to 128 inclusive, commission of distinct of- 
fenses in such transportation and carriage of explosives by défend- 
ants named is averred and described, together with charges that the 
plaintiffs in error were aiders and abettors in each of thèse alleged 
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violations of the statute — aggregating 25 offenses averred, with each 
stated in two counts in succession, varied only in description of the 
vehicle employed. Thus, the charges are, not only necessarily but in 
truth, limited to offenses against the United States, which are alone 
within fédéral cognizance, and if the primary contentions on behalf 
of ail the plaintiffs in error are tenable, as stated by counsel at the 
outset of their argument for reversai, it is plain that none of the 
convictions can be upheld. As there stated they contend : 

"That neither in the Indictments, nor In the évidence adduced under them, 
can there be found the faintest suggestion of a case of which a national court 
can hâve Jurlsdlction, and that there cannot be found in this record, any- 
where, vrarrant for the elalm that it shows a consplracy to carry prohlbited 
explosives between states In the spécifie manner essential to the opération of 
the statute" ; and that "the record does not show a carrlage of such ex- 
plosives for which they were responsible as aiders or abettors of him who 
made such carrlage." 

Other important questions are raised by the assignments of error 
and elaborately discussed in the arguments of counsel (both printed 
and oral), but the arguments for and against reversai are mainly di- 
rected to the above propositions in one and another of their varions 
phases; and it may well be mentioned, by way of further premise 
for discussion of the questions of law presented and the distinction 
to be observed for their solution — particularly in référence to the 
contention of insufficient évidence to authorize submission of the case 
to the jury — that a leading considération for reversai is forcefuUy 
urged throughout the argument, in the effect either given to or caused 
by the uncontroverted array of facts (as recited in the bill of excep- 
tions) proving the chain of outrages perpetrated in the long course 
of the nation-wide strike in évidence, inaugurated and supported by 
the International Association of Bridge and Structural Iron Workers. 
The propositions thereupon are, in substance : That the systematic 
destruction of property through the conveyance and use of explosives 
— involving instances of murderous destruction of human life — in 
many places and varions states, and the facts proving or tending to 
prove criminal means employed therein (as set forth), in the service 
and at the expense of the above-mentioned International Association, 
which tend alone to prove commission of criminal acts against the 
states respectively or conspiracy to that end (not within fédéral ju- 
risdiction) operated to confuse the issues under the indictments, so 
that this line of évidence was accepted and treated by the jury as suf- 
ficient for conviction of the plaintiffs in error, in the absence of proof 
to charge them with the fédéral offenses averred in the several counts 
of the indictment. 

[ 1 ] The admissibility of the facts ref erred to, as circumstantial évi- 
dence which may tend to support the charges against them in connection 
with other facts introduced (as hereinafter pointed out), is unquestiona- 
ble if not in effect conceded, but it was and is obvions that it became 
needful (as recognized by the trial court) to limit considération of such 
facts to their legitimate purpose, and that any crimes imputable there- 
under to parties accused in the case at bar could not serve as inde- 
pendent évidence for their conviction, nor in any measure authorize 
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conviction without proof of complicity in the particular offenses 
charged in the indictment. Under our Systems of criminal jurisdic- 
tion the requirement is elementary that fédéral cognizance is strictly 
limited to violations of the fédéral criminal statutes ; and offenses 
against the state, either statutory or common law, are within the ex- 
clusive jurisdiction of the state courts respectively. 

The assignments of error which are relied upon and pressed in the 
argument raise important questions of law for détermination under 
thèse writs, and we proceed in their considération in accord with their 
arrangement by counsel. Ail are applicable alike to each of the plain- 
tiffs in error, except the spécial assignments under each of the writs 
af want of évidence for submission of the case to the jury as against 
such plaintiff in error; and for the reason that due exceptions are 
preserved and error is assigned and relied upon for insufïiciency of 
the évidence as against any of the plaintiffs in error, considération of 
its tenability becomes needful, as a gênerai contention of important 
bearing on the issues. Review of the testimony under thèse assign- 
ments has required diligent examination through the several volumes 
of transcript of record, but the aids to that end furnished by counsel 
respectively in their voluminous printed statements and briefs witli 
constant références to the record, hâve fairly minimized the extent of 
labor and time thus involved. And it may justly be remarked, both 
in référence to the briefs and the oral arguments (for which libéral 
extensions of time were granted as requested), that each has impressed 
us to be clearly and strictly devoted to an instructive présentation of 
the various propositions of law and of the authorities upon which their 
solution must hinge. 

The questions raised which are equally applicable to ail of the plain- 
tiffs in error are each fundamental as presented, and are so taken up 
severally for primary considération. 

Challenges of the So-Called Conspiracy Counts. 

The sufficiency of each and ail counts of the indictment involved 
in thèse convictions was challenged by demurrers, motions to quash, 
and motions in arrest of judgment, and we understand that each of 
the questions discussed thereupon arises for décision. 

[2] The two conspiracy counts (designated as counts 15 and 20) are 
alike in substance, differing only in the omission from count 20 of 
spécifications contained in count 15 : (a) As to particular places to 
and from which the explosives were to be carried, and (b) of the par- 
ticular acts of Congress which prohibited such carriage. As the 
sentences under both counts were made concurrent, for imprisonment 
within the term iixed by the statute, in ail instances material to the 
inquiry, the spécial objection raised to count 20, for want of the 
spécification of places above mentioned as contained in count 15, if 
tenable, would not constitute réversible error ; but we believe the ob- 
jection to be unsupported by the authorities as a substantial defect, 
and proceed accordingly to considération of the various contentions 
of defect in both counts. 

Thèse counts are founded on section 5440, Revised Statutes — now 
section Z7 of the Criminal Code — providing punishment for conspiracy 
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"to commit any offense against the United States." Each charges in 
apt terms that the plaintiffs in error and other défendants named, on 
December 1, 1906, conspired with others and entered into a con- 
spiracy to commit an offense against the laws of the United States, 
"to wit, to transport, carry, and convey explosives, to wit, dynamite 
and nitroglycerin, between a place in one state of the United States 
and a place in another state of the United States, upon and in vehi- 
cles then and there used and employed in transporting passengers by 
land between a place in one state of the United States and places in 
other States of the United States ; said vehicles aforesaid being then 
and there engaged in the transportation of passengers for hire" and 
"operated by common carriers in the transportation of passengers by 
land." It properly avers that such carriage was not within excep- 
tions named in the statute, and then f urther avers : 

"That said consplracy was contlnuously In existence and in the process of 
exécution throughout ail of the tlme from and after the said Ist day of De- 
cember, 1906, and at ail of the times in thls indictment mentioned, and par- 
tlcularly at the time of the Commission of each of the overt acts in this In- 
dictment hereinafter set forth." 

Overt acts are averred in furtherance of the conspiracy and to carry 
into effect its object and purpose, with spécifications thereof in nu- 
merous letters written and sent by varions défendants named, and 
varions acts donc by other défendants, apart from the actual unlawful 
transportation of explosives. The first overt act thus specified is a 
letter from the défendant (plaintiff in error) Ryan to the défendant 
John J. McNamara, bearing date January 20, 1908, and the last act 
is specified as committed August 27, 1911. 

The indictment embracing count 15 was filed February 6, 1912, and 
that embracing count 20 was filed February 26, 1912. 

In the argument the contentions of substantial defects in thèse 
counts are summarized in effect: (1) That conspiracy to commit an 
offense is not properly averred (with or without "enumeration of plac- 
es, covering a period of six years"), because "there is no such offense 
as the promiscuous carriage of prohibited explosives between enu- 
merated points in différent states"; (2) that the counts can neither 
be upheld "as stating a conspiracy to commit varions or many offens- 
es," nor "as stating many conspiracies in one count" ; (3) that the 
statute referred to as defining the offense to be committed had long 
been repealed, and none of the existing statutes were applicable to the 
charges; (4) that there can be no "continuing offense" of conspiracy 
under the statute (section 5440) ; and (5) that each count "shows on 
its face that it is barred by limitation." 

We believe thèse propositions coalesce in so far that they may De 
considered together, and that none of them recognizes the rightful 
définition of the unlawful conspiracy averred, nor of the violation of 
statute which was to be committed and carried out in its exécution. 

[3] The authorities concur, as we understand their import, in thèse 
définitions of the conspiracy denounced by section 5440, R. S. (as 
preserved in section 37 of the Criminal Code), namely: That it is 
distinguishable from the common-law offense of conspiracy, ia that 
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it requires for completion and conviction that "one or more of such 
parties do any act to effect the object of the conspiracy" ; that, when 
so carried forward by any overt act, it constitutes an offense entirely 
irrespective, either of its success or of the ultimate objects sought to 
be accomplished by conspiring "to commit any offense against the 
United States"; that "Uability for conspiracy is not taken away by 
its success, that is, by the accomplishment of the substantive offense 
at which the conspiracy aims" ; and that the conspiracy so denounced 
may either intend and be accompHshed by one or several acts which 
complète the offense, or it may be made by the parties a continuing 
conspiracy for a course of conduct in violation of law to effect its 
purposes. For citations in support of the propositions thus stated 
it is deemed sufficient to ref er to thèse récent décisions : United 
States V. Kissel, 218 U. S. 601, 605, 31 Sup. Ct. 124, 54 L. Ed. 1168; 
United States v. Barber, 219 U. S. 72, 31 Sup. Ct. 209, 55 L. Ed. 99; 
Hyde V. United States, 225 U. S. 347, 367, 32 Sup. Ct. 793, 56 L. 
Ed. 1114, Ann. Cas. 1914A, 614; Brown v. EHiott, 225 U. S. 392, 
400, 32 Sup. Ct. 812, 56 L. Ed. 1136; Heikè v. United States, 227 
U. S. 131, 144, 33 Sup. Ct. 226, 57 L. Ed. 450; Breese v. United States, 
203 Fed. 824, 827, 122 C. C. A. 142 (C. C. A., 4th Circuit). It is un- 
controverted that a long Une of prior cases, both in the Suprême 
Court and in subordinate courts, uphold the above proposition of a 
continuing conspiracy as applicable under section 5440 ; but the con- 
tention is pressed throughout the argument, not only that the above 
mentioned Kissel décision is inapplicable to the présent inquiry, but 
that Hyde v. United States, supra, "determined for the first time that 
section 5440 is not a conspiracy statute at ail," for the reason that 
the opinion states and upholds the doctrine that a conspiracy there- 
under "cannot alone constitute the offense. It needs the addition 
of the overt act. Such act is something more, therefore, than évidence 
of a conspiracy. It constitutes exécution, or part exécution pf the 
conspiracy, and ail mcur guîlt by it, or rather complète their guilt 
by it." That this ruling appears to disaffiirm the définition stated in 
U. S. V. Britton, 108 U.S. 199, 204, 2 Sup. Ct. 531, 534 (27 L. Ed. 
698), and other cases in line therewith, that the "offense does not con- 
sist of both the conspiracy and the acts done to effect the object of 
the conspiracy," is undoubted; but we believe the contention predi- 
cated thereon to be untenable, in the light both of the entire trend 
of authorities above referred to interpreting the statute to embrace 
continuing conspiracies, and of express reaffirmance of such interpréta- 
tion, as subsequently stated in the opinion. 

The propositions in support of the contention are, in substance: 
That there can be no continuing offense of conspiracy under section 
5440, within the interprétation thereof settled by the Hyde Case ; that 
such interprétation is controlling, as the latest ruling of the Suprême 
Court, for the reason that the jurisdictional question there presented 
for décision rests thereon ; and that the f urther statement in the opin- 
ion (and ruling accordingly) that the case presented a continuing con- 
spiracy and offense within the statute, so that it was not barred by 
limitation as contended, must be disregarded, either as obiter or as lest- 
2161'.— 8 
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ing on a misapprehension of the ruling in the Kissel Case, cited there- 
for, wherein the conspiracy involved was in violation of the so-called 
Sherman Act, which required no overt acts for completion of the of- 
fense. True it is that the above-quoted définition of the relation of the 
overt act for completion of the offense is stated in the opinion by way 
of support for the ruling that commission of overt acts in the Dis- 
trict of Columbia afïorded ground for indictment and trial there for 
the conspiracy, although the conspiracy was entered into in Calif ornia ; 
but we understand the theory ultimately stated in the prevailing opinion 
to be that such action of the conspirators carried the conspiracy into 
the district, within authorities referred to both at common law and 
under the statute, and thus established constructive présence of ail the 
conspirators therein. In any view, however, of the logic of that por- 
tion of the opinion and force of the ruling upon the question of venue 
for the conspiracy, we believe it to be unmistakable, not only that it 
was not intended to disturb the long-settled interprétation of the stat- 
ute as applicable to a continuing conspiracy and continuons offenses 
thereunder, but that the immédiate ruling upon the merits of the case 
is décisive against the présent contention that this pre-existing doc- 
trine was set aside. It was both necessarily and in express terms re- 
affirmed in such subséquent ruling which directly involved that doc- 
trine. Moreover, it was likewise reaffirmed in the contemporaneous 
case of Brown v. EUiott, supra, and by the subséquent unanimous déci- 
sion of the court in Heike v. United States, supra. The distinction 
above referred to of the conspiracy involved in the Kissel Case does 
not, as we believe, detract from its authority for définition of and ruling 
upon a conspiracy which is made a continuons "partnership in crim- 
inal purposes." 

[4, 5] Both conspiracy counts, therefore, plainly aver a continuing 
conspiracy to commit continuons "offense against the United States," 
in the carriage of prohibited explosives as described. The contention 
that the dominating conspiracy, presumptive under the averments and 
established by the évidence, was the destructive purpose for which the 
explosives and their incidental carriage were to be used — an object 
not within fédéral cognizance — is entirely beside the issue. If the 
carriage, as averred, was made the subject-matter of the conspiracy in 
any measure, its violation of the fédéral statute would establish a con- 
spiracy within the terms of section 5440, irrespective of any purpose 
involved in such prohibited carriage. So, neither the f act nor the mag- 
nitude of the primary conspiracy, however disclosed, can make the in- 
dictment détective or defeat liability thereunder. 

The case of Pettibone v. United States, 148 U. S. 197, 202, 13 Sup. 
Ct. 542, 37 L. Ed. 419, which is cited in a supplemental brief as déci- 
sive in f avor of the further contention that the charge of conspiracy 
must be interpreted as one for commission of offenses against the 
States, and not against the fédéral statutes, we believe to be plainly dis- 
tinguishable, both in its facts and ruling, and inapplicable to the prés- 
ent inquiry. 

[6-8] The objection that the statute of limitation bars prosecution 
under the averments is clearly untenable under the above-mentioned 
doctrine and authorities; and the further several objections to the 
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force and applicability of the statutes which are relied on to render 
unlawful the carriage of explosives as described in the counts, do not 
impress us to merit extended discussion. It is sufficient for the présent 
inquiry that such carriage of nitroglycerin lias been continuously pro- 
hibited from, and since the Act of July 3, 1866, 14 Stat. L. 81, as 
preserved in section 5353, R. S. 1874, and re-enacted — with dynamite 
expressly named as one of the prohibited explosives — in the Act of 
May 30, 1908 (part 1, 35 Stat. L. 554) and in the Criminal Code, sec- 
tions 232-235 (part 1, 35 Stat. L. 1134). Neither the fact that dyna- 
mite was not expressly named in the earlier enactments, in force at 
the date averred as the inception of the conspiracy, nor the fact of 
changes made in the act of 1908 and the Criminal Code of 1909, both 
in respect of additional enumerations and of punishment fçr the of- 
fenses, can afïect the unlavirfulness of the undertaking for carriage of 
nitroglycerin, as averred, in the primary conspiracy. For évidence of 
such conspiracy it was not needful to prove extention thereof to the 
carriage of dynamite af ter May 30, 1908 ; but we believe such proof 
could well be authorized under the averments of either count. 

[9] The contention that thèse enactments were intended to be ap- 
plicable to the common carriers only, and not to passengers or per- 
sons traveling on the trains, is untenable, as we believe, both under 
the language of each of the provisions and in view of their obvions 
purpose, to prohibit carriage in any manner of the explosives named on 
a passenger train engaged in interstate commerce, in a "vehicle" there- 
of "carrying passengers for hire." That each is applicable alike to 
possible cases of such carriage endangering the lives of passengers, 
either by common carriers or employés thereof, or by any person trav- 
eling on such vehicle, cannot be doubted ; and it is equally clear, as 
we believe, that a conspiracy "to commit any offense" thereunder is 
denounced alike, whether it extends to a single offense or to a course 
of many offenses. 

We are of opinion, therefore, that ail the challenges directed against 
the above-mentioned counts must be overruled. 

As to Sufficiency and Joinder of the So-Called "Carriage Counts." 

[10] The numerous counts, referred to as "carriage counts," are 
ail challenged for insufficiency. They are of two gênerai classes, one 
charging carriages of nitroglycerin and the other carriages of dyna- 
mite. Counts 63 to 96 inclusive relate to nitroglycerin and counts 113 
to 128 inclusive relate to dynamite. They are arranged in pairs 
throughout the array of counts, so that each pair of counts in succes- 
sion charges in effect one offense, with the averments varied only in 
description of the vehicle of carriage, and are so treated in each of 
the sentences imposed under the verdicts. The first-mentioned class 
of counts, 34 in number, charge 17 distinct offenses, the first commit- 
ted April 17, 1910, and the last March 18, 1911; and the other class, 
16 in number, charge 8 offenses, the first on January 22, 1911, and the 
last on April 7, 1911. Thus both classes are brought within the scope 
of the above-cited sections of the Criminal Code, which became opera- 
ftive January 1, 1910. In each of thèse counts it is averred, in apt 
terms, th^.t défendants named "unlawfully, knowingly, willfully, and 
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feloniously, did then and there transport" and carry the prohibited 
explosive described, in a vehicle plainly described within the language 
of the statute, and that the plaintiffs in errer (and other défendants 
named) were aiders and abettors therein. 

We beheve the foregoing summary of the character of the counts 
and their averments, not only meets each of the several contentions of 
their insufficiency, as independent counts charging commission of the 
statutory offense, but furnishes from the record complète answer to 
the objections so interposed, and that each thereof must be overruled 
as not well f ounded. 

[11] Another contention of error in respect to thèse counts, how- 
ever, is far more serions, both in its import and in the propositions and 
authorities called to attention for its support — namely, that joinder of 
such charges with the conspiracy counts and convictions accordingly, 
was unauthorized. The premise and propositions advanced in the 
strong argument for reversai on this ground are thus formulated: 
That such joinder presented for trial and conviction "a charge of con- 
spiracy coupled with a charge of the consummation of the act to do 
which the conspiracy was devised ; the doing of the consummated act, 
as far as the plaintiffs in error were concerned, upon a theory of aid- 
ing and abetting expressly averred in the carriage counts, and the 
only suggestion of aiding and abetting was found in the fact of con- 
spiracy to violate the law, evidenced by the designs of the alleged con- 
spirators" ; that ail the counts, if not otherwise bad, "are interdepend- 
ent" and "the case must fall upon either hypothesis of the govern- 
ment" ; that "if there was a continuing conspiracy there was only one 
offense," and, "if there was a conspiracy separable from the actual 
carriage, the consolidation was wholly improper because of the différ- 
ent rule of évidence applicable to the respective counts." And again : 
That "the record shows that out of the same state of facts, in the 
same jurisdiction, a multitude of so-called separate offenses were carv- 
ed; plaintiffs in error were unlawfully tried for thèse offenses, were 
convicted and hâve bt;en punished for them ail — thus having been tried 
and punished many times for the same offense, in violation of" the 
fif th amendment of the Constitution. 

We are of opinion that each of thèse propositions is untenable, 
for the reason that each is predicated on the erroneous interprétation 
of the statutory offense of conspiracy hereinbefore considered and 
overruled, under the consensus of authorities. They ignore the estab- 
lished distinction between the conspiracy, as a separate statutory of- 
fense, and the commission of offièr offenses, either by the conspirators 
or by other persons in exécution of the purposes of the conspiracy; 
that the one offense consists of the inhibited combination of the con- 
spirators to commit the unlawful acts, together with any "act to ef- 
fect the object" thereof, so that conviction neither requires nor in- 
volves commission of any offense for which the conspiracy was form- 
ed — in no measure dépends either on accomplishment or failure of its 
purposes — but requires only averment and proof of any overt act to 
carry the conspiracy into effect; and that offenses committed in vio- 
lation of the other statute (whether in exécution of the conspiracy or 
otherwise) constitute distinct offenses, not involved in conviction under 
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the conspiracy statute. Thus the counts for conspiracy on the one 
hand, and those for aiding and abetting unlawful carriage of explp^ 
sives on the other hand, cannot rightly be defined as "interdependent," 
nor were both charges either proved or provable by the same évidence, 
as contended; and the further contention, that commission of the of- 
fenses averred in the last-mentioned counts was relied upon and in- 
volved for conviction under the conspiracy counts, is unsupported by 
the averments in such counts, wherein neither of such commissions oî 
offense is set forth in the spécification of overt acts, so that no ques- 
tion arises whether their averment therein as overt acts would affect 
the rule above stated as to the indépendant nature of the other counts. 
Undoubtedly, the évidence introduced in support of the conspiracy 
charge may well serve as évidence tending to support the charges of 
aiding and abetting commission of the offenses averred in the other 
counts ; but this coincidence in part gives no support to either conten- 
tion of identity of the offenses charged, or of identity of the évidence 
involved for conviction. It is obvious that proof to convict of commis- 
sion of the unlawful carriages, as aiders and abettors, must extend b,e- 
yond the requirements for proof of the conspiracy. 

For the définition and distinction of thèse two classes of statutory 
offense, the décisions of the Suprême Court heretofore referred to 
must be accepted as controlling, and the numerous cases cited from 
other jurisdictions are inapplicable, in the light of such controlling préc- 
édents. Two citations of early fédéral opinions, which may be per- 
tinent in one aspect of the argument, are relied upon and well deserve 
mention. U. S. v. McKee, 4 Dill. 128, 26 Fed. Cas. No. 15,688, and 
Ex parte Joyce, 13 Fed. Cas. No. 7556. The opinion in the McKee 
Case (in 1877) is by Mr. Justice Miller, sitting at the circuit, with Judge 
Dillon concurring therein, overruling a demurrer interposed to défens- 
es set up in a civil suit, brought by the United States to recover 
double the amount of taxes of which the government had been de- 
frauded by the unlawful removal of whisky from distilleries. The 
défense in question averred prior indictment and conviction "for the 
same offenses." It is stated in the opinion that the indictment so plead- 
ed was for conspiracy to defraud the government out of the taxes due, 
"and that in pursuit of that conspiracy other" conspirators "did un- 
lawfuUy remove said whisky" ; and that in the civil case the défend- 
ant "is charged with aiding and abetting the same removal, and, if 
convicted, will be punished for the same removals." It then holds that 
joining the conspiracy as described "was aiding and abetting the re- 
moval which was effected by means of the conspiracy" ; and that, "if 
the spécifie acts of removal" in suit "are the same which were proved 
in the indictment, the former judgment and indictment is a bar to the 
présent action." In the Joyce Case, petitioner was released on writ 
of habeas corpus from further imprisonment under convictions upon 
four counts of an indictment — three charging violations of the reve- 
nue law and the fourth charging conspiracy to defraud the United 
States, and the opinion is by Judge Krekel, in the same year and in the 
District Court of the same district of the foregoing décision. Its rul- 
ings are substantially stated in accord with the theory of Mr. Justice 
Miller's opinion, although about a month prior in date, so that three 
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eminent jurists appear to hâve concurred, at that date, in such theory 
of identity in the charges involved for décision. For considération of 
both opinions wê assume (without so ruhng) that both cases presented 
a State of facts which would make them applicable to the présent in- 
quiry, but thus viewed, we are constrained to believe that their doctrine 
is inconsistent with the rule now established by the tribunal of ulti- 
mate authority, as hereinbef ore stated. 

[12] The above-recited contentions, therefore, of improper join- 
der and double punishment through such joinder of the two classes of 
counts must be overruled, in conformity with the rule and authorities 
referred to, together with the statutory provision for joinder of charg- 
es (section 1024, R. S. [U. S. Comp. St. 1901, p. 720]) and authorities 
applicable thereto. Logan v. United States, 144 U. S. 263, 295, 12 Sup. 
Ct. 617, 36 L. Ed. 429; Pointer v. United States, 151 U. S. 396, 400, 
403, 14 Sup. Ct. 410, 38 h. Ed. 208 ; Williams v. United States, 168 
U. S. 382, 390, 18 Sup. Ct. 92, 42 L. Ed. 509 ; Burton v. United States, 
202 U. S. 344, 358, 377, 378, 26 Sup. Ct. 688, 50 L. Ed. 1057. As 
further authority against the contention of double punishment, the 
opinion in Gavieres v. United States, 220 U. S. 338, 340, 342, 31 Sup. 
Ct. 421, 55 L. Ed. 489 (and authorities cited), is well in point. It 
quotes and approves the test stated in Morey v. Commonwealth, 108 
Mass. 433, 434, for ascertaining whether offenses are identical, which 
plainly answers the présent contention, as f ollows : 

"A conviction or acquittai upon one indlctment is no bar to a subséquent 
conviction and sentence upon auother, unless the évidence required to sup- 
port a conviction upon one of them would hâve been sufficlent to warrant a 
conviction upon the other. The test Is not whether the défendant has al- 
ready been tried for the same act, but whether he has been put In jeopardy 
for the same offense. A single act may be an offense against two statutes ; 
and if each statute requires proof of an addltlonal fact which the other does 
not, an acquittai or conviction under either statute does not exempt the de- 
fendant from prosecutlon and punishment under the other." 

The various assignments of error for consolidation of the indict- 
ments and counts thereof and for déniai of motions for separate trials, 
must be overruled under this line of authorities. Not only was the 
course thus adopted by the trial court within the exercise of judicial 
discrétion, but we are impressed with the view that no other course 
could justly hâve been directed. 

Is Error Well Assigned for Réception of the Testimony of Mc- 
Manigal and Clark, Codefendants? 

[13, 14] Both of thèse witnesses were called on the part of the gov- 
ernment, and McManigal committed most of the offenses charged in 
the unlawful carriage counts and directly caused most of the destruc- 
tion in évidence by use of explosives so conveyed by him. Both were 
codefendants with plaintiffs in error in the Consolidated indictment, and 
both pleaded guilty to ail the counts — McManigal before commence- 
ment of the trial and Clark before any évidence was introduced. When 
tendered as witnesses for the prosecution, the only objection to the 
competency of either was thus stated : "That he is a codef endant with 
défendants on the record," and by reason thereof "is not a compétent 
witness against any of the défendants." Another objection is now 
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urged, namely, that it does not appear of record that eîther witness 
was called "at his own request" ; but this is without force (if other- 
wise material) for the reason that it was not raised at the trial, when 
any defect (if defect there were in such omission) could hâve been 
brought to the attention of the trial court or corrected. The right of 
any défendant, either to refuse or refrain from testifying under the 
charge, or to testify "at his own request, but not otherwise," is not only 
secured by statute, but well recognized and undisputed. The assign- 
ment of error, however, rests alone on the objection thus preserved 
to his competency as a witness against his codefendant in the indict- 
ment, and it must be overruled on the authority of Benson v. United 
States, 146 U. S. 325, 329, 333, 13 Sup. Ct. 60, 36 L. Ed. 991, which is 
deemed décisive of such competency. In référence to the essentials 
of corroboration of testimony so received, the rule is well settled and 
will be considered in reviewing the évidence, pursuant to the various 
assignments for insufficiency to support submission of the issues. 

Instructions to the Jury. 

The instructions given by the court on submission of the issues to 
the jury are preserved as an entirety in the bill of exceptions (Record, 
vol. 4, pp. 3677-3692), and no exceptions appear thereto, aside from 
the two paragraphs quoted in the statement of facts which précèdes 
this opinion. Thus review is neither sought nor authorized of other 
instructions so submitted, but référence to the context of the para- 
graphs challenged is authorized, as of course, and we hâve examined 
the entire charge in that view. Its précision, correctness, and thorough- 
ness in the instructions which are unchallenged are notable, in effect 
as follows: That the various essential propositions of law involve in 
the issues are well pointed out and defined in clear language, not open 
to doubt of their meaning for application to the évidence ; that limita- 
tion of the issues to the spécifie charges of the indictment was directed 
in plain terms, alike unmistakable in définition of the issues; that ail 
références to the évidence were not only dispassionate, but exceedingly 
fair throughout the charge; that the jury were carefully instructed 
and cautioned as to the sole purpose and bearing of the évidence re- 
lating to the International Association and destruction of property in 
the long course of the strike referred to, and that neither that associa- 
tion nor the rights of "organized labor" were on trial ; and they were 
further charged, in express terms, that "the défendants are not on trial 
for causing the various explosions, and the conséquent loss of life and 
property throughout the United States" in évidence. 

In the light of instructions thus given, we are of opinion that the 
criticisms urged against the two paragraphs in question are unfounded, 
and that error is not well assigned thereupon. 

As to the General Motion to Direct Acquittai "Upon the Whole 
Case" in Evidence. 

[15] The contentions in support of this challenge are of the utmost 
importance for just solution and are strongly pressed, with frank 
récognition of the enormity of criminal offenses, not of fédéral cogni- 
zance, which are in évidence. For basic grounds of the argument 
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against the sufficiency of proof for submission to the jury to convict 
any of the plaintifïs in error of an offense of fédéral cognizance, the 
propositions heretofore considered and overruled as challenges of both 
classes of counts in the indictment — the one for conspiracy and the 
other for aiding and abetting the unlawful carriage of explosives — ■ 
are relied upon, together with the further proposition that the entire 
array of évidence in the case is directed and tends alone to prove com- 
mission of offenses against the several states. The contentions that 
either or both classes of counts in the indictment are insuffîcient do 
not require further discussion for the présent inquiry, but the last- 
mentioned proposition is nevertheless of vital concern and demands 
careful analysis and considération of the évidence. It rests on thèse 
broad contentions as f ramed in the course of the argument : (1) That 
"the whole case dépends upon the conspiracy indictment"; (2) that 
"there was no évidence that the conspiracy, if there was one, was the 
conspiracy laid in the indictment," namely, "to transport, interstate, 
betvireen 25 différent places in différent states, dynamite and nitro' 
glycerin" in passenger cars as averred ; (3) that the testimony of the 
défendant McManigal, if it be assumed that it tended to prove both 
classes of averment — both of such conspiracy and of aiding and abet- 
ting commission of the transportation offenses by any of the plaintiffs 
in error, which is denied — is without corroboration to charge any plain- 
tiff in error with commission of the offense averred. 

Undoubtedly, the charges of aiding and abetting hinge, mainly if not 
entirely, on the évidence introduced to prove conspiracy to that end 
and that the plaintiffs in error were conspirators therein, so that the 
first-mentioned contention may justly be conceded for the présent in- 
quiry, and wè proceed to considération of the other two which coalesce 
in large measure. It is plain that submission of the case to the jury 
was erroneous, if both are well f ounded. 

In the brief of argument for thèse contentions, it is stated that they 
are made "upon a record which is utterly wanting in proof of es- 
sential and necessary facts," and that "nothing can more fully or clear- 
ly state the whole case than the récital of the bill of exceptions, which, 
of course, omits everything exculpatory of the plaintiffs in error." 
It thereupon quotes the gênerai récitals referred to, making nearly 
six printed pages of excerpt (as set forth in the statement which pré- 
cèdes this opinion). The facts thus recited as "proven by the govern- 
ment on the trial" may be mentioned in part as f oUows : 

The nature of the contest between the International Association of 
Bridge and Structural Iron Workers, of which "ail of the défendants, 
except two, that were convicted, were members," and the American 
Bridge Company and of the ensuing gênerai strike declared and sup- 
ported by the Association "throughout the United States," extending 
f rom 1905 continuously down \o "the time of the trial," is described. 
In the early months it was attended by "numerous acts of violence" 
in varions places, and commencing in 1906 dynamite was brought in- 
to use "to blow up and destroy buildings and bridges that were being 
erected by 'open shop' concerns," and such explosions started in the 
eastern part of the country and "extended from the Atlantic to thç 
Pacific" in many places. This course continued "until the arrest of 
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the McNamaras and McManigal in April, 1911." Almost 100 explo- 
sions thus occurred, "damaging and destroying buildings and bridges 
in process of érection where the work was being done by 'open shop' 
concerns." And "no explosions took place in connection with work of 
a similar character that was being done by 'closed shop' concerns." 
From February 17, 1908, until April 22, 1911, 70 of such explosions oc- 
curred, 43 of which were in connection with work either of the Na- 
tional Erectors' Association or American Bridge Company and affiliat- 
ed concerns, and 27 of the explosions occurred in connection with the 
work of independent concerns in no way connected with either there- 
of. Dynamite was first used together with fuse and fulrainating caps, 
the fuse being generally about 50 feet in length "and when lighted the 
explosion would occur in about half an hour." Nitroglycerin was 
next brought into use provided with a dock and battery and attach- 
ments "to be used together with dynamite and nitroglycerin, constitut- 
ing what was termed an infernal machine, to be used in connection with 
the dynamite and nitroglycerin in the destruction of buildings and 
bridges of 'open shop' concerns"; and "from this time forward the 
clock and battery was used in connection with'charges of dynamite and 
nitroglycerin in the destruction of life and property." Thèse infernal 
machines "were so made and arranged that they could be and were set 
to cause the explosion to take place several hours after it was set, so 
that the person setting the explosion could be hundreds of miles away 
when the explosion took place." The headqu'arters of the International 
Association was at the outset in Cleveland, Ohio, but was removed to 
Indianapolis, Ind., early in 1906, and there remained. The various 
places in which the several défendants were located are mentioned in 
various states. The dynamite and nitroglycerin which were used for 
the explosions mentioned "were transported in passenger cars on pas- 
senger trains of common carriers engaged in the transportation of 
passengers for hire into and over and across" various states named. 
Explosions took place "in ail of the states named and a number of 
times in some of them" and "were planned to be made" in other states 
named. In connection with this work of destruction, "dynamite and 
nitroglycerin was purchased and stolen and various storage places ar- 
ranged to conveniently store such explosives that were to be used in 
the destruction of property in the various states" referred to; and 
"such explosives were carried and taken on passenger trains from 
such storage places in the various states to various places in the other 
states where structural iron work was in process of érection," and the 
various locations are named. "Large quantities of dynamite and nitro- 
glycerin were at various times stored in vaults of the Association" in 
Indianapolis and also in the basement of the building. Thèse storage 
places "were so arranged that dynamite and nitroglycerin could be 
readily obtained and transported from such place of storage" to other 
places for their use in destruction of property, also clocks and batteries, 
as described, and fuse and fulminating caps, as well, in large quantities, 
"ail to be used in connection with the dynamite and nitroglycerin for 
the destruction of property" ; and some thereof were stored in the vaults 
©f the Association at Indianapolis, "so that the same would be accessible 
for immédiate use in connection with any explosion desired at any 
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other place in the United States." For the purpose of carrying such 
explosives, "suit cases and carrying cases were obtained and purchas- 
ed, in which such dynamite and nitroglycerin, clocks, batteries, fuses, 
caps and attachments could be conveniently placed and carried by per- 
sons going from a place of storage to a place in another state on pas- 
senger trains of common carriers, etc." Ail the explosions mention- 
ed "were accomplished with the matérials, including the nitroglycerin 
and dynamite," so stored, and were transported "from said storage 
place to the varions places throughout the United States, where such 
explosions occurred, in suit cases and carrying cases by persons travel- 
ing upon the passenger trains of common carriers," etc. "Four explo- 
sions occurred in one night at the same hour in Indianapolis," and "ex- 
plosions were planned to take place on the same night two hours apart 
at Omaha, Neb., and Columbus, Ind., and the explosions so planned 
did occur on the same night at about the same time, instead of two 
hours apart, owing to the fact that one clock was defective. The ex- 
plosions referred to at Omaha and Columbus were ail 'open shop' con- 
cerns, and the infernal machines used therein were taken from the 
storage places of said meterials above set forth." The "Times Build- 
ing at Los Angeles was destroyed by the use of dynamite" on October 
1, 1910, and 21 persons killed, "and immediately after the happening 
of this event arrangements were made to hâve an explosion in the 
eastern part of the United States, as an écho in the East of what had 
occurred at Los Angeles." Prior to "the arrest of the McNamaras and 
McManigal," seven or eight explosions were planned "to take place 
in différent parts of the country, widely separated, on the same night." 
Ail the expenses of dynamite and nitroglycerin, "except the dynainite 
that was stolen, the batteries, clocks, caps, fuse and attachments, suit 
cases and carrying cases, as well as the expense and work of carrying 
the explosives and articles to be used in connection therewith, includ- 
ing the expense incident to the stealing of dynamite, were paid out of 
the funds of the International Association, and thèse funds were drawn 
from the association upon checks signed by the secretary-treasurer, 
John J. McNamara, and by the président, Frank M. Ryan," plaintifï 
in error. 
In référence to thèse facts the brief states : 

"Gruesome as this récital is, as evidencing a reprehensible séries of indi- 
vidual acts depending upon matters of state cognizance, there is nothing in 
it even suggestive of a matter of national cognizance, of which a national 
court could hâve jurlsdlction. There is nothing tending to prove the charge 
laid in the Indictments" as Consolidated and tried. 

We infer from the argument that the contention of entire want of 
force in thèse facts, as tending to prove either one or both classes of 
averment — the one of conspiracy to transport the explosives as averred 
and the other of complicity of the plaintiffs in error, or any thereof, 
in the actual transportation so proven — is predicated on the twofold 
théories asserted throughout the discussion on behalf of the plaintifïs 
in error, in effect : (a) That any conspiracy thus appearing so difïers 
in its scope and purposes, that it cannot tend to prove the averred con- 
spiracy ; and (b) "that any persons could hâve conspired to do what 
thé indictment says thèse plaintiffs agreed to do was in itself an im- 
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possibility and the allégation is absurd." So, it is argued; "There 
was no proof of such a conspiracy and not a suspicion of such proof." 
Both of thèse théories hâve entered into considération and are in efïect 
overruled in référence to objections raised to the indictment, and we 
believe them to be alike untenable upon the présent inquiry. That 
other facts than those above recited must appear in évidence for sup- 
port of the charge of conspiracy under the indictment, as against the 
varions plaintiiïs in error, is unquestionable ; but we hâve no doubt 
of the admissibility and probative force of the facts recited as circum- 
stantial évidence tending to prove the averred conspiracy, when Con- 
necting facts and circumstances to that end are in évidence. Nor do 
we perceive any warrant for the contention that the averred conspiracy 
was either impossible of création or exécution, or inconsistent in any 
sensé with the primary conspiracy which may be deduced from the 
above récitals. 

The gênerai challenge for insufficiency, therefore, must rest on fail- 
ure of évidence of Connecting facts to authorize submission of the 
charges, and the solution must be obtained through examination of 
the mass of additional évidence preserved in the record. Although the 
rule upon writs of error places the burden on the plaintiffs in error to 
support their assignments, it is obviously impracticable for counsel 
on their behalf to furnish aid in such research for this inquiry, except 
in a négative way, by calling attention to alleged iniîrmities in the tes- 
timony. Proceeding in that view, the further évidence pertinent to the 
inquiry has been carefully examined — aided therein by helpful référ- 
ences in the brief submitted by counsel for the government — and we 
are impressed with no doubt of its adequacy for overruling this gênerai 
challenge upon both of its branches above stated. The great extent 
and wide range of évidence applicable to the inquiry render it difficult 
to attempt, within reasonable limits, any useful spécification of pro- 
bative facts so appearing, and the numerous spécifie références to and 
mention of such facts — as required for considération of each of the 
individual challenges for like cause and hereinafter reviewed — are 
equally pertinent for this gênerai inquiry and will sufiice for détails, 
so that we are content to mention hère the leading features and tend- 
ency of the additional évidence which authorized the submission. Such 
évidence is applicable as well to each of the individual motions to di- 
rect acquittai, except in respect of the vital inquiry as to identification 
of the plaintiffs in error respectively as parties to the averred con- 
spiracy and offenses committed thereunder. 

The premises of fact which are settled by the above récitals — laying 
out of view the far more serions course of crimes which appear in évi- 
dence as committed pursuant to the primary conspiracy — may be re- 
capitulated as follows : Executive officers, members, and agents of the 
International Association of Bridge and Structural Iron Workers, were 
engaged in a joint undertaking — rightly charged as a conspiracy — to 
use dynamite, nitroglycerin, and so-called "infernal machines," in re- 
quired quantifies, at many places in varions states, either in succession 
or simultaneously as planned, through agents not residing in such 
places. For such use thèse explosives were provided and stored at 
various storage places, arranged for the purpose in various states, to 
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be carried hy the agents for use as required, in spécial carryîng cases 
provided for the purpose, to distant places with needful dispatch and 
secrecy, so that Interstate carriage on passenger cars as averred in the 
counts, was made necessary for use thereof in other places and states 
as constantly ordered by the conspirators ; and ail expenses for such 
explosives and for their storage and carriage as described "were paid 
out of the funds of the International Association," and "drawn upon 
checks signed by the secretary-treasurer, John J. McNamara, and by 
the président, Frank M. Ryan" (plaintiff in error). In 25 instances 
proven such Interstate carriages were performed by an agent, as averred 
in the counts respectively, for designated use of the explosives. Fur- 
thermore, the twofold fact of conspiracy for use of the explosives, and 
that the défendants McManigal, both McNamaras and Hockin were 
conspirators therein is, in substance, conceded in the argument to be 
established by the évidence; and it is undisputed that the évidence 
proves the défendant Edwin Clark to be another member of such 
conspiracy. 

Thèse basic facts directly bearing upon the issues are foUowed up 
with Connecting évidence of the foUowing nature: Written corre- 
spondence on the part of many of the plaintiff s in error, both between 
one and another thereof and with other défendants, inclusive of the 
above-mentioned conspirators, together with letters from one and an- 
other of such conceded conspirators to one of the plaintiff s in error 
and to other défendants, properly identified, constitute one volume of 
printed record ; and thèse letters furnish manifold évidence, not only 
of understanding between the correspondents of the purposes of the 
primary conspiracy, but many thereof convey information or directions 
for use of the explosives, while others advise of destruction which bas 
occurred, and each points unerringly not only to the understanding 
that the agency therein was that of the conspirators, but as well to 
the necessary step in its performance of transporting the explosives 
held for such use. This line of évidence clearly tends to prove and 
may well be deemed convincing of the fact of conspiracy on the part 
of many, if not ail, of the correspondents ; and many, if not ail, of the 
uses of explosives therein referred to are established by other évidence 
to hâve occurred, together with direct évidence of carriage of ex- 
plosives for such use, as charged. 

The président of the association was the plaintiff in error Ryan, and 
John J. McNamara was its secretary and treasurer, up to his convic- 
tion and sentence (for crimes committed in California) in 1911, thus 
covering the entire period embraced in the présent charges. Under 
its organization provision was made for monthly reports to show ail 
expenditures of association funds and publication thereof in the officiai 
journal. On December 13, 1905, Ryan wrote to McNamara, that it 
was best to discontinue such publication "while this trouble is on," and 
in February ensuing the officiai magazine published a notice by the 
"execatiy* board" of the association that publication of such reports 
woald ceasc "during our strike" and until further instructions. The 
last letter in évidence, written by John J. McNamara, April 13, 1911 — 
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the day af ter his arrest and the concurrent arrest of McManigal — ^may 
well be mentioned in this connection both for its gênerai bearing and 
for its statements that "some organization matters must be surrounded 
with the utmost secrecy," and that, "even after something has been 
accomplished, expérience has proven the least said about it the better" ; 
also a circular, entitled "Important Warning," dated June 16, 1911, 
signed jointly by plaintiff in error Ryan and by Hockin (who was one 
of the original plaintiffs in error and the undisputed director of the ex- 
plosions), and sent to the officers and members of the association, in 
effect cautioning ail members to keep silent on ail actions of the ofiîcers 
thereof of which they may hâve information, in the view that "traitors 
will be more active than ever at this particular time." The executive 
board of the association constituted the managing directors of its pol- 
icy and afïairs, and one of their duties was examination and audit of 
ail expenditures for payment out of its funds. Président Ryan and 
several other plaintiffs in error (as hereinafter specified) constituted 
this board and held fréquent meetings at the headquarters in Indian- 
apolis (aside from their respective visits to "fields of opération"), 
throughout the period during which explosives were purchased, stored, 
and transported as proven, in performance of their various duties and 
purposes. We do not understand that minutes of their meetings are 
in évidence showing their action upon any expenditures during this 
period, nor does it appear whether record of the fact or items was pre- 
served in any form other than the checks therefor; but the fact of 
payments from such funds of the association (with many of the checks 
in évidence) for ail expenditures involved herein, is established, as re- 
cited in the bill of exceptions, together with the fact that checks there- 
for were signed by Ryan and McNamara. While it is true that Ryan 
testifies for the défense, in substance, that he signed such checks in 
blank, leaving them with McNamara for use in payments, and was 
unacquainted with the items or purpose entering therein when com- 
pleted, his credibility in such version was for détermination by the 
jury. So the question was plainly presented for their détermination, 
whether Ryan and other members of the executive board performed 
their duties in respect of such expenditures and were advised of their 
purpose, as a just déduction from ail circumstances in évidence per- 
tinent to that inquiry. Plainly the absence of direct proof of affirm- 
ative action by the board cannot foreclose an inference of such action, 
in the light of the above-mentioned order in référence to expenditures 
made during the "trouble," together with another officiai statement of 
proceedings of the board (produced from a publication in its recog- 
nized officiai organ, "Bridgemen's Magazine" of April, 1910), embrac- 
ing various matters ruled upon, wherein the published minutes, signed 
iDy the secretary-treasurer, conclude as follows: 

"The items set forth above do not Include ail the matters considered by the 
executive board. It goes wlthout saylng that many questions were presented 
and acted upon that are not deemed of sufflclent Importance to be recorded 
in thèse columns. Such items, however, were of vital Interest to the persons 
dlrectly interested and were of necessity presented to and considered by the 
■executive board." 
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_ Many witnesses, who appear to be disinterested, testify to facts and 
circumstances which tend strongly in support of one and the other 
class of charges under the indictment, but spécifie mention of their tes- 
timony is not deemed needful. One feature of circumstantial évidence 
is brought eut by the testimony and justly pressed for considération, 
as tending to prove the conspiracy in ail its phases, namely : That use 
of explosives for destruction of property as described embraced ex- 
clusively "open shop concerns" and was continuous and systematic 
f rom the commencement of such course up to the time of the above- 
mentioned arrest of the McNamaras and McManigal, and then ceased 
throughout the country. 

The chief direct testimony in the record, however, is that of the de- 
fendant Ortie E. McManigal, wihch is plainly subject to the challenge 
of its independent force, by way of proving the charges, under his re- 
lations of record and confessed course of criminality, and thus requires 
spécial mention and référence, as well, to the extraordinary array of 
corroborating évidence furnished in support thereof, as an indispensa- 
ble requisite for its considération as proof against the plaintiffs in er- 
ror. His testimony is remarkable, both for its story of wicked conduct 
in a systematic course of crimes committed by himself, from the time 
of his alleged employment in 1907 by Herbert S. Hockin (one of the 
plaintiffs in error, who has withdrawn his writ) to carry out the ob- 
jects of the conspiracy, down to the time of his arrest at Détroit, April 
12, 1911, and for its directness and completeness upon both classes of 
issue, inclusive of identification of several of the plaintiffs in error as 
actors in the conspiracy. In each of the 25 transactions of unlawful 
carriage of explosives charged in thèse counts, he testiiied that the ex- 
plosives were taken by himself from the storage places, and were per- 
sonally carried on passenger cars iij trains as described, for use in 
destroying property, and were so used by him. In each instance the 
transactions are set f orth with abundant détails of date, places and in- 
cidents (on direct and cross-examination), which afford the utmost of 
reasonable opportunity to test their verity; and the extent and com- 
prehensiveness of the évidence introduced in corroboration of this tes- 
timony impress us to be not only extraordinary, but thorough for ail 
requirements to authorize its submission to the jury, under proper in- 
structions for testing its force and credibility, upon which no error is 
assigned. The éléments of corroborative évidence are numerous, in- 
cluding records of telegraph, téléphone, railroad, and express com- 
panies, hôtel registers in many places, testimony of trainmen and many 
other witnesses for identification of the varions trips and carriages, 
letters and many exhibits of explosives and "'infernal machines," iden- 
tified as taken from various storage places disclosed by McManigaî 
and other witnesses. 

We are of opinion, therefore, that the gênerai challenge for insufiî- 
ciency of évidence must be overruled ; that support for the charge of 
conspiracy, to say the least, by no meàns rests on the testimony of Mc- 
Manigal ; and that no error appears in submission of his testimony for 
considération by the jury. 
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As to the Sufficiency of Evidence to Charge the Individual Plaintiffs 
in Error Respectively. 

The error assigned on behalf of each plaintifï in error for want of 
évidence to justify submission of the case as against him présents the 
single further inquiry in each instance, whether évidence appears — 
direct, circumstantial, or both — which tends to establish his engage- 
ment in the conspiracy and his aiding and abetting the taking and car- 
nage of explosives as charged in the indictment; évidence of the ex- 
istence of such conspiracy must be treated as settled by the foregoing 
rulings. This crucial question of law in each case dilïers fundamen- 
tally f rom the far more complicated question of fact for exclusive dé- 
termination by the jury when it arises for submission, whether the évi- 
dence proves the charge of his complicity in the offenses beyond rea- 
sonable doubt. While it is the duty of the court — both for submission 
at the trial and for review thereof on thèse assignments — to détermine 
whether substantial évidence is presented which tends to prove such 
charge, and rule accordingly for or against submission thereof as an 
issue of fact, it is not within the province of this court to weigh or dé- 
termine the sufficiency of the proof otherwise than above stated. If 
compétent and substantial évidence appears in the record plainly tend- 
ing to prove commission of the offenses by the plaintiffs in error re- 
spectively, the assignment of error in such case must be overruled as 
settled by the jury within their elementary province. The test in each 
case for this remaining inquiry is thus resolved into one of identifica- 
tion with the conspiracy heretofore defined, in such manner that his 
understanding of the procurement and storage of explosives for use 
in its objects, requiring conveyance thereof by the users to various dis- 
tant places designated by the conspirators for explosions to ensue, may 
reasonably be inferred. So, the contentions in respect of various plain- 
tiffs in error of their distant locations from^ other parties and of im- 
probability (as well as déniais) of acquaintance with the particular un- 
lawful carriages charged, or with McManigal, are without force in 
view of the nation-wide conspiracy and purposes in évidence, if their 
active and continuous engagement therein is proven. 

We proceed, therefore, with the inquest in each case as to the évi- 
dence presented in the line above indicated, and state our conclusions 
and rulings thereupon in référence to the plaintiffs in error respective- 
ly, as named and specified below : 

1. Plaintiff in error Frank M. Ryan: 

This plaintiff in error was président of the assocation and of 
its executive board and was active manager and leader of the 
contest and policies carried on throughout the years of the strike 
and destructive explosions in évidence. Letters written and re- 
ceived by him at various stages of the contest clearly tend to 
prove his familiarity with and management of the long course 
of destroying "open shop" structures, however guarded in expression. 
He was at the headquarters of the association for supervision of opéra- 
tions periodically, usually two or three days each month, uniformly 
attended the meetings there of the executive board, and made fréquent 
visits to the field of activities. As previously stated, Ryan wrote the 
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letter suggesting that reports o£ expenditures be dîscontinued while 
"our trouble is on," and presided at the board meeting adopting such 
course; and presided as well at ail subséquent meetings referred to 
wherein ail expenditures for allowance out of association funds "werc 
of necessity presented." He signed ail of the checks in évidence (as 
recited) for payments of expenditures for purchase, storage and con- 
veyance of explosives. One of Ryan's letters (January 20, 1908) to 
McNamara in référence to obnoxious work in course of érection at 
Clinton, lovi^a, was followed up by destruction of the bridge (February 
17, 1908) by explosives carried there and applied by McManigal (under 
direction of plaintifï in error Hockin) and the expense was paid 
through a check signed by Ryan. Letters received by Ryan from the 
défendant Edward Clark, who resided at Cincinnati, one of the places 
of bitter contest, and was an active manager in that field, bring home 
to the former plain information of "needs" for "other kinds of meth- 
ods," which were carried out in explosions; and many other . letters 
in évidence, both from and to him, however disguised in terms, may 
well authorize an inf erence of his complète understanding of and com- 
plicity in the explosions, both in plans and exécution. Edward Clark 
testifies of a meeting with Ryan in Cincinnati to examine the work of 
"open shop" concerns, and that Ryan called his attention to a location 
where a "shot could be placed to advantage." McManigal testifies of 
meetings and conversations with him in référence to explosions caused 
by the witness, on two occasions, at least, and corroborative testimony 
appears for one of thèse interviews. Ryan's own testimony admits 
visits and conférences tending to confirm the foregoing inferences of 
complicity. 

The assignments on behalf of plaintifï in error Ryan are overruled 
and. the judgment against him must be affirmed. 

2. Plaintifï in error Eugène A. Clancy : 

This plaintifï in error, as stated by his counsel, was fîrst vice prés- 
ident of the International Association and a member of the executive 
board, resided ^t San Francisco and was business agent of "Local No. 
38," of that place. And they also rightly state that he "does not ap- 
pear to hâve been a voluminous letter writer, so we hâve little in the 
shape of 'admissions' from him." His participation in the meetings 
and action of the executive board is proven, so that his familiarity with 
the expenditures designated under the heading of "Emergency Fund" 
may justly be inferred. His activity in direction of the primary con- 
spiracy, both on the Pacific Coast and elsewhere in other fields of ex- 
plosions, plainly appears. Several of his letters are in évidence which 
are clearly indicative of his familiarity with the explosions and their 
purposes. Witness Mary C. Dye, bookkeeper for the asociation, tes- 
tifies of a conversation with Clancy at the headquarters wherein he 
was inquiring for the défendant John J. McNamara, and when in- 
formed by the witness that he had gone away and had taken with him 
a check for $700, which might indicate where he was as Clancy knew 
of the drawing of such an amount by him, that Clancy replied, "that 
the information did not enlighten him any, because the executive board 
had given McNamara the right to use the money without explaining 
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at the time the use of it." Also, that Clancy remained at the office 
for several days until the return of McNamara. 

McManigal testifies that on July 15, 1910, on his return from one 
of the explosions he had caused, he met the McNamara brothers at the 
headquarters in Indianapolis and James B. McNamara informed him 
that he was "getting ready to go to the coast" ; that he was then shown 
a telegram from Clancy from the coast asking whether "Jim had left 
for the coast or not"; that John J. McNamara informed the witness 
that the witness when he went to the coast was to "go to Clancy for 
directions ; he will make you acquainted with the bunch out there and 
you are to work under his instructions." The witness further testifies 
that on this occasion John J. McNamara made arrangements for the 
witness to cause certain explosions in the East, saying : 

"I want an écho in the East, so that when the explosions corne off In the 
West there will be an écho in the East and it will keep them guesslng." 

Subsequently the witness went to San Francisco after his destruction 
of the Llewellyn Iron Works at Los Angeles, December 25, 1910 
(which was stated by the witness to be directed by McNamara as a 
"Christmas présent" to Tveitmoe, the "old man of the coast"), and at 
San Francisco he met Clancy, who stated to him, "I was expecting the 
Llewellyn Iron Works explosion." He also mentioned a previous 
meeting between them at Chicago in which the plaintiiï in error Hockin 
participated. At the later interview the witness states that Clancy said 
to him: 

"When you go back to Indianapolis you tell John J. McNamara that he had 
better look out for the Sait Lake guy; I thlnk there is a leak there" — re- 
ferring to the plaintife in error Munsey who resided at Sait Lake City. 

He also asked the witness if he knew Mike Young (referring to 
plaintifï in error Young), and on his answering that he did know him, 
Clancy said: "Young told me about you." This testimony of Mc- 
Manigal is corroborated by many circumstances. Furthermore, on 
June 3, 1910, Clancy wrote to John J. McNamara from Los Angeles 
in référence to the Llewellyn Iron Works and other obstacles there, 
closing with this significant message: "Now, Joe, what I want hère 
is Hockin" — Hockin being the director of the dynamiting work. On 
July 12, 1910, Clancy wrote to McNamara to hâve the plaintiff in er- 
ror Barry sent to Los Angeles ; that "Barry was badly needed." Clan- 
cy's telegram above mentioned to J. J. McNamara, inquiring whether 
Jim had left for the coast, is in évidence. Clancy telegraphed from 
Boston to the San Francisco headquarters to "clean house," immedi- 
ately after reading of the Times explosion at Los Angeles, manifestly 
referring to removal of ail traces of connection with the explosions. 
Much other évidence appears which tends to show his complète under- 
standing of and part in the conspiracy. 

The assignments on behalf of plaintiff in error Clancy are overruled 
and the judgment against him must be afïîrmed. 

3. Plaintiff in error Michael J. Young: 

This plaintiff in error resided at Boston, Mass., and was active in 
performance of duties in connection with the International Associa- 
216 F.— 4 



50 216 FEDERAL EBPORTBK 

tion> attending the meetings of the Board during ail of the allowances 
of expenditures and was in charge, as well, of ail opérations carried 
on in Massachusetts. Letters written and received by him clearly tend 
to show his complicity in explosions in évidence which occurred at 
Boston, Springfield, Fall River, and Somerset. And the testimony 
of McManigal, which is strongly corroborated in many of its particu- 
lars in référence thereto, constitutes direct proof of complicity and 
directions by this plaintiff in error for such explosions. We believe 
évidence of his complicity by no means rests alone on McManigal's 
testimony, as his counsel contends, but that the circumstantial évidence 
is exceedingly strong against him. 

The assignments on behalf of plaintifif in error Young are overruled 
and the judgment against him must be affirmed. 

4. Plaintiflf in error Frank C. Webb: 

This plaintiff in error resided in Hoboken, N. J., and was an active 
membei of the association and one of the executive board. Within his 
jurisdiction ten explosions are in évidence, and numerous letters writ- 
ten by him and other letters received by him furnish abundant évidence 
in connection with undisputed circumstances tending to prove his com- 
plicity in thèse explosions. He is directly identified therewith by the 
testimony of McManigal. We believe the proof was ample for sub- 
mission of the issues to the jury. 

The assignments on behalf of plaintiflf in error Webb are overruled 
and the judgment against him must be affirmed. 

5. Plaintiff in error Phillip A. Cooley: 

This plaintiff in error was an active member of the executive board, 
who attended its meetings and, alike with the other members, was 
chargeable with notice of the expenditures in connection with the ex- 
plosives used ; and his activity in référence to the explosions and their 
purpose appears f rom many circumstances in évidence and f rom many 
letters from him to McNamara and other conspirators, which are re- 
plète with unmistakable références both to plans for carrying them out 
and of exécution thereof. He resided at New Orléans but his activity 
in various places is in évidence. 

The assignments on behalf of plaintiff in error Cooley are overruled 
and the judgment against him must be affirmed. 

6. Plaintiff in error John T. Butler: 

This plaintiff in error lived in Buffalo, was second vice président of 
the association, and a member of the executive board throughout the 
period in question. His name was appended to the notice of discon- 
tinuance of publication of expenditures and his attendance upon the 
meetings of the Board appears and his knowledge of the expenditures 
and their purpose may justly be inferred. His particular jurisdiction 
embraced the territory covered by several explosions in évidence at 
Buffalo and one at Erie, Pa., and his activity therein appears from 
numerous letters written by him to John J. McNamara and others in 
évidence, containing références which leave no doubt of his complète 
acquaintance with thèse explosions as exécutions of the conspiracy. 
His testimony in the case leads to like inference. 

The assignments on behalf of plaintiff in error Butler are overruled 
and the judgment against him must be affirmed. 
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7. Plaintiff in error John H. Barry: 

This plaintiff in error resided at St. Louis, was business agent of 
"Local No. 18" and was a member of the executive board up to Sep- 
tember, 1909. His name was appended to the magazine notice re- 
ferred to for withholding publication of expenditures and he assisted 
personally in auditing the books of the association during the period 
of his service on the board, which covered a large portion of the ex- 
penditures described in the récitals. Explosions are in évidence to the 
number of about 75 during the period of his service with the board. 
Letters written and received by him extending up to July, 1910, prove 
his familiarity with and sanction of the work of destruction. Several 
witnesses identify his présence at several places directing opérations 
where explosions subsequently occurred, and we believe that complicity 
therein may justly be inferred from the circunistances in évidence, 
together with his own testimony. 

The assignments on behalf of plaintiff in error Barry are overruled 
and the judgment against him must be affirmed. 

8. Plaintiff in error Charles N. Beum : 

This plaintiff in error resided at Minneapolis and became a member 
of the executive board of the association in September, 1909, serving 
for about one year thereafter and considérable of the expenditures in 
question were audited and allowed during his service, which included 
service as a member of the auditing committee. His correspondence 
with McNamara and others in évidence shows his acquaintance with 
and activity in the purposes of the conspiracy, and we believe author- 
ized inference of his complicity therein. 

The assignments on behalf of plaintiff in error Beum are overruled 
and the judgment against him must be affirmed. 

9. Plaintiff in error Henry W. Legleitner : 

This plaintiff in error resided at Pittsburgh (which was the scène 
of various explosions in évidence) and was a member of the executive 
board throughout. He was also active in visiting various localities 
where explosions subsequently occurred, and his correspondence with 
McNamara and others in évidence contains références thereto which 
plainly indicate his complicity. A witness testifies to the fact that 
Legleitner brought from Pittsburgh and delivered to John J. McNam- 
ara at Indianapolis one of the spécial carrying cases used for carrying 
nitroglycerin packages, as described in the évidence, and this carrying 
case was identified by McManigal as the one used by him for carriage 
of nitroglycerin on his trip to blow up the Llewellyn Iron Works at 
Lo^ Angeles. The évidence referred to, together with his own testi- 
mony, authorized the inference of complicity charged in the indictment. 

The assignments on behalf of plaintiff in error Legleitner are over- 
ruled and the judgment against him- must be affirmed. 

10.. Plaintiff in error Ernest G. W. Basey: 

THis plaintiff in error was financial secretary and business agent of 
"Local No. 22" at Indianapolis and was constantly employed by the 
executive board or its auditing committee in examination of accounts 
of expenditures covering the period in question. Four explosions oc- 
curred in Indianapolis and the testimony tends to show his connection 
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with those explosions; that he made threats agaînst the contractors 
who were engaged in the work as "open shop" concerns, and was prés- 
ent when John J. McNamara threatened them, just prior to the ex- 
plosions, that "We are going to put you eut of business"; that on 
Saturday night, just prior to the explosion, Basey stated in the prés- 
ence of two of the workmen named, as follows, "Them sons of bitches 
won't work there on Monday morning" ; also, that the day af ter the 
explosion Basey exclaimed, in présence of several witnesses, "I thought 
something like that would happen and it ought to happen." Two wit- 
nesses further testified that Basey stated to other independent con- 
tractors after the explosion, "You know what we done to Van Spreck- 
elson," referring to the contracter whose work was destroyed. The 
testimony of another witness who was in the employ of Basey is of 
like effect as to his ùnderstanding that the explosions were to occur. 
The assignments on behalf of plaintifï in error Basey are overruled 
and the judgment against him must be afïîrmed. 

11. Plaintiiï in error J. E. Munsey: 

This plaintiiï in error was also designated as "Jack Bright" in the 
testimony and resided at Sait Lake City. His participation with James 
B. McNamara in the explosions which occurred at Sait Lake City and 
cgmplicity in other explosions appear from many circumstances in 
évidence and may justly be inferred from numerous letters sent by 
him to and received by him from John J. McNamara; also from an 
article published by him in the Officiai Magazine in the same issue con- 
taining an account of the explosions at Sait Lake City. He is clearly 
identified by one witness in conférence with James B. McNamara, who 
caused the explosions referred to. He subsequently concealed James 
B. McNamara on his return from the coast after the fearful Times 
explosion which was caused by McNamara. We believe the identity 
of this plaintifï in error with the conspiracy and explosions to be well 
established. 

The assignments on behalf of plaintifï in error Munsey are over- 
ruled and the judgment against him must be afïîrmed. 

12. Plaintifï in error Peter J. Smith : 

This plaintifï in error was business agent of "Local No. 17" at 
Cleveland, Ohio. Numerous explosions are in évidence which were 
within his fîeld of activity and his direction and activity in producing 
the explosions appear from testimony, both direct and circumstantial. 
McManigal testifies to deliveries to him of nitroglycerin on two occa- 
sions, which were followed up by explosions, and he is identified by 
several witnesses in direct connection therewith. He is also well iden- 
tified as the leader in numerous criminal acts in connection with the 
strike. 

The assignments on behalf of plaintifï in error Smith are overruled 
and the judgment against him must be affirmed. 

13. Plaintifï in error Paul J. Morrin: 

This plaintifï in error was business agent of "Local No. 18" of St. 
Louis, and subsequently président of that local, and was constantly 
active in exécution of the purposes of the International Association, 
and was expressly delegated by Ryan to look after matters at Mt, Ver- 
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non where an explosion occurred, although the explosion took place 
just prior to his visit. In connection with the fearful explosions which 
are in évidence as caused at Indianapolis, his correspondence with 
John J. McNamara in évidence clearly indicates his concurrence there- 
in and in varions subséquent explosions which occurred and are plainly 
referred to in the correspondence. His activity in the conspiracy can- 
not be doubted under the évidence and many of his admissions on the 
witness stand tend to support that view in connection with undisputed 
circumstances. 

The assignments on behalf of plaintiff in error Morrin are over- 
ruled and the judgment against him must be affirmed. 

14. Plaintiff in error William E. Reddin : 

This plaintiff in error resided in Milwaukee and was in charge of 
opérations of the association in that vicinity, and during his adminis- 
tration three explosions occurred in the state. McManigal testifies 
of his actual participation in two of thèse explosions, one at Milwaukee 
and the other at Superior. His correspondence with McNamara clear- 
ly points out his complicity in thèse explosions, aside from the direct 
testimony of McManigal of his part therein. 

The assignments on behalf of plaintiff in error Reddin are overruled 
and the judgment against him must be affirmed. 

15. Plaintiff in error Michael J. Hannon: 

This plaintiff in error resided at Scranton, Pa., and was business 
agent of "Local No. 23" and was a member of the auditing committee 
of the International Association accounts in 1909 under a large salary. 
His letters in évidence contain repeated références to affairs which are 
"to come off" and of promise that "the goods will be delivered" when 
means are provided. In one letter to McNamara he says, "I am pre- 
pared to do anything, but you know how careful a man must be in a 
case of this kind." His explanations of thèse letters on the witness 
stand leave no room for doubt that he was actively engaged in the con- 
spiracy. 

The assignments on behalf of plaintiff in error Hannon are over- 
ruled and the judgment against him must be affirmed. 

16. Plaintiff in error Murray L. Pennell : 

This plaintiff in error resided at Springfield, 111., and was active in 
that locality for the association, in connection with "Local No. 46" at 
that place. Two explosions occurred simultaneously at Springfield, 
which were caused by James B. McNamara. Pennell had previously 
demanded that the work be unionized where thèse explosions occurred. 
His previous correspondence with John J. McNamara of need for help 
in référence to "open shop" work that was going on there, and calling 
for the présence of "Brother Hockin," who was the manager of the 
work of explosions as hereinbefore stated, clearly authorizes infer- 
ence, to say the least, that he was calling for the nefarious work which 
was subsequently carried out. 

The assignments on behalf of plaintiff in error Pennell are orer- 
ruled and the judgment against him must be affirmed. 

17. Plaintiff in error W. Bert Brown : 

This plaintiff in error resided at Kansas City and was business agent 
ef "Local No. 10" when several explosions occurred (in 190P and 
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1910) of "open shop" work in course of érection. His correspondence 
in évidence to and from J. J. McNamara and Ryan tends to show 
calls for action on tiie part of the International Association to prevent 
thèse Works from going on ; as expressed in McNamara's letter to 
Brown "to hinder their opérations in every possible way." Two wit- 
nesses for the government, Charles Brown and Roy Cowan, testify to 
conversations with this plaintiff in error which clearly imphcate the 
latter in the explosions which ensued, and their testimony, in connec- 
tion with the letters and other circumstances in évidence, authorized 
submission of the issue as against him, notwithstanding the contention 
on his behalf that the witness Charles Brown was discredited "by wit- 
nesses introduced to impeach the story." The question of credibiHty 
of thèse witnesses was rightfully submitted for détermination by the 
jury. 

The assignments on behalf of plaintiff in error Brown are overruled 
and the judgment against him must be affirmed. 

18. Plaintiff in error Edward Smythe : 

This plaintiff in error resided at Peoria, 111., and was business agent 
for "Local No. 112." The testimony which implicates him in the ex- 
plosions in évidence of "open shop" bridge work at Peoria and East 
Peoria, in 1910 — one caused by James B. McNamara and the other two 
by McManigal — impresses us to be overwhelming. It consists of 
voluminous correspondence with John J. McNamara, his personal at- 
tendance with the latter and Herbert S. Hockin when Hockin notified. 
the General Manager of the Railway Company that their contractor 
for the bridge work "must employ union men on that job"; that if 
they did not "there was to be something doing. Something is going 
to happen." Soon after refusai to meet his demand the explosion was 
caused by James B. McNamara. In référence to the later explosions 
caused by McManigal, the latter testifies of Smythe's complicity there- 
in ; also, that Smj'the attended with Hockin a meeting with contractors 
doing work at Newcastle, to arrange "for unionizing the job," and, 
when they so arranged, Hockin stated to the contractor, "You are now 
in no danger of any further explosions." Other évidence of com- 
plicity appears, but the above références suffice. 

The assignments on behalf of plaintiff in error Smythe art over- 
ruled and the judgment against him must be affirmed. 

19. Plaintiff in error George Anderson: 

This plaintiff in error resided at Cleveland and was clearly identified 
by three witnesses as associated with the above-named plaintiff in er- 
ror Peter J. Smith in his visit to North Randall, Ohio, when an ex- 
plosion occurred there through the use of nitroglycerin, which the 
évidence tends to prove was the nitroglycerin delivered to Smith for 
such use by McManigal and Hockin. Other circumstances appear 
tending to show Anderson's complicity. 

The assignments on behalf of plaintiff in error Anderson are over- 
ruled and the judgment against him must be affirmed. 

20. Plaintiff in error Frank J. Higgins : 

This plaintiff in error was designated as "spécial organizer for New 
England" of the International Association, and his activity in référence 
to the explosions which occurred in that région clearly appears from 
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the testimony and some of his letters in évidence; and one witness, 
Samuel Gallagher, a newspaper reporter, testifies to a conversation 
with Higgins in référence to the explosion that had occurred at Spring- 
field in the work of the municipal tower, in which Higgins stated, "The 
explosion that took place at the tower cost our Union $300," and he 
further said: 

"I went to Hartford the day before the explosion In order to prove an 
alibi if I should be charged with thls déprédation. It is likely, too, that 
Toung went away on his trip, so that he would be in a position to prove an 
alibi. The party that actually produced the explosion imniedlately went 

west." 

We believe the testimony and circumstances in connection therewith 
clearly authorized submission as against him. 

The assignments on behalf of plaintiff in error Higgins are over- 
ruled and the judgment against him must be affirmed. 

21. Plaintifï in error Frank K. Painter: 

This plaintiff in error was président of "Local No. 21" at Omaha, 
Neb., and was also its business agent. His correspondence with Mc- 
Namara shows his part in the explosions which occurred at Omaha 
and his association with Hockin in référence thereto. He took part 
in the threats to compel the work on the court house to be unionized 
and his complicity in the explosion which subsequently occurred may 
well be inf erred f rom ail the circumstances ; also his complicity in 
another explosion directed against the Wisconsin Bridge Company. 
We believe the testimony to be ample for submission against him. 

The assignments on behalf of plaintiff in error Painter are overruled 
and the judgment against him must be affirmed. 

22. Plaintiff in error Fred J. Mooney : 

This plaintiff in error was financial secretary of "Local 32" of 
Duluth, Minn., during the time that explosions occurred at Superior, 
Wis., and Green Bay, Wis., which were within his sphère of activity. 
His letter to McNamara on the day following the explosion at Su- 
perior reads : 

"We had some real dynamiters hère. Not the klnd we had a year ago, but 
the real thing was done. The damage was not great but It was luck the leg 
landed where it did; otherwlse the bridge would hâve come down which 
would hâve been large damage. I am inclosing clipplngs." 

In another letter to McNamara, he says, "I cannot see where we 
are going to win unless we try some new tricks." His participation 
in the conspiracy may well be inferred from the letters and circum- 
stances in évidence. 

The assignments on behalf of plaintiff in error Mooney are over- 
ruled and the judgment against him is affirmed. 

23. Plaintiff in error WiUiam Shupe : 

This plaintiff in error resided at Chicago and was business agent 
of "Local No. \," and at ail times in question active in the proceed- 
ings of the International Association, as shown by the testimony and 
by his correspondence with Ryan in évidence. In référence to an 
explosion caused by McManigal between Pine and Gary near Chi- 
cago, McManigal was sent by McNamara for that purpose, with 
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directions to obtain instructions from Shupe about the location of the 
job. McManigal testifies that he called on Shupe who described the 
location to him ; that he (McManigal) returned to Indianapolis to 
obtain his explosives and came back to Chicago, but was at a loss to 
fix the location, and again called upon Shupe and one Coughlin, when 
he obtained the information and exploded the works. We believe this 
testimony to be sufficiently corroborated by varions undisputed cir- 
cumstances to authorize the submission as against Shupe. 

The assignments on behalf of plaintiff in error Shupe are overruled 
and the judgment against him must be affirmed. 

24. Plaintiff in error Michael J. Cunnane: 

This plaintiff in error resided at Philadelphia and was business agent 
of "Local No. 13," and his correspondence with McNamara estab- 
lishes his activity in the matters of the conspiracy. He received from 
McNamara a check of $500 for use in response to his calls for money, 
and attached to his request were newspaper clippings showing an 
explosion. An explosion occurred at Philadelphia, January 22, 1909, 
of "open shop" work going on at "Pier No. 46." On January 29, 
1909, Cunnane replied to a request of McNamara, "What has been 
done with the $500 donation made to No. 13?" as follows: "The 
money sent to Philadelphia was spent in fighting scab labor and more 
too. How do you like that" ? Attached to this was a newspaper clip- 
ping giving an account of the explosion on "Pier No. 46." Other 
circumstances appear proving his activity in référence to explosions, 
and we believe the évidence authorized submission to the jury. 

The assignments on behalf of plaintiff in error Cunnane are over- 
ruled and the judgment against him must be affirmed. 

The plaintiffs in error not embraced in the foregoing récitals and 
conclusions are the following named: (1) Olaf A. Tveitmoe, (2) Wil- 
liam J. McCain, (3) James E. Ray, (4) Richard H. Houlihan, (5) 
Fred Sherman, and (6) William Bernhardt. 

On investigation of the testimony and circumstances pointed out by 
counsel for the government for upholding the convictions respectively 
of thèse last-named plaintiffs in error, we are of opinion that the évi- 
dence is insufficient to establish a prima facie case of copartnership 
in the offenses charged in the indictment, as against any of them. 
Ail except Tveitmoe were affiliated with the International Association, 
as officers or members of local organizations, and their sympathy and 
participation in its gênerai objects and policies may rightly be assumed 
from the évidence, but we are not advised of proof to charge any 
thereof with actual participation in the conspiracy for commission of 
offenses averred in the indictment. 

In référence to Tveitmoe, the fact that he was not a member of 
the association is, of course, not of controlling import. Nor, on the 
other hand, can the évidence of his undoubted sympathy with and 
co-operation in the great strike, nor any leading part therein in Cali- 
fornia which does not involve complicity in the averred conspiracy, 
serve to uphold his conviction, without évidence of his personal iden- 
tification with that conspiracy. So, neither the fact nor the conces- 
sion of counsel for plaintiffs in error, that "Tveitmoe was active and 
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a leader in local controversies going on in California," and that "nat- 
urally he earnestly and unceasingly desired a union victory," can 
be regarded as prejudicial for the présent inquiry. Review of the 
extended références to the testimony presented on the part of the 
government is not deemed essential, beyond the statement that no 
compétent testimony appears therein to identify Tveitmoe with com- 
plicity in any offense charged in the indictment. The testimony of 
McManigal of références by McNamara to Tveitmoe as the "old man 
of the coast," who wanted "a Christmas présent and that he had 
agreed to give him one," is not compétent for his identification with 
the conspiracy, as the statement of a co-conspirator, in the absence of 
proof to establish Tveitmoe as a conspirator; and McManigal had no 
meeting with him at any time. It is true that a letter appears in 
évidence from Tveitmoe to McNamara, dated December 19, 1910, 
which closes with this expression: 

"Trustlng Santa Claus will be as kind and gênerons to you with surprises 
and présents o£ the season, as he Is to us in the Golden State, we beg to 
remaln." 

But neither the context thereof nor circumstances in évidence are 
indicative of référence therein to matters involved in the charges. 

The testimony cited against the other plaintiffs in error above men- 
tioned as not chargeable does not require spécification, as we believe, 
except in référence to Ray and Sherman. In each of thèse cases 
we hâve found cause for hésitation upon the issue of identity. The 
testimony shows that Ray was présent with Edward Smythe (both 
of Peoria) at the meeting in which Hockin notified the General Man- 
ager of the railway company that "something is going to happen," if 
union labor is not employed for the job, as above mentioned in référ- 
ence to Smythe. In respect of Sherman the testimony shows that 
he was business agent of Local No. 22 at Indianapolis and that he 
visited French Lick Springs and notified the contractor engaged in 
work upon the hôtel : "You will hâve to use union labor hère" ; and 
again urged such employment at a later meeting. About two weeks 
thereafter a dangerous explosion was produced by James B. Mc- 
Namara, destroying much of the work and placing the lives of many 
persons in the hôtel in great péril. Examination of the further testi- 
mony offered against one and the other of thèse parties discloses no 
évidence otherwise of complicity in the explosion which ensued, nor 
of activity or complicity in other opérations of the conspirators, so 
that our conclusions are that the circumstances referred to, although 
they may well arouse suspicion, are insufficient to charge either party 
as a conspirator for commission of the offenses in question. 

In conformity with the foregoing view, the judgments respectively 
against the plaintiffs in error Tveitmoe, McCain, Ray, Houlihan, Sher- 
man, and Bernhardt must be reversed. 

The judgments respectively, therefore, against the plaintiffs in er- 
ror Ryan, Clancy, Young, Webb, Cooley, Butler, Munsey, Barry, 
Smith, Beum, Legleitner, Basey, Morrin, Reddin, Hannon, Pennell, 
Brown, Smythe, Anderson, Higgins, Painter, Mooney, Shupe, and 
Cunnane are each hereby affirmed. 
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The judgments respectively against the plaintiffs in error Tyeitmoe, 
McCain, Ray, Houlihan, Sherman, and Bernhardt are each reversed, 
and the cause in respect of each thereof is remanded to the District 
Court for a new trial as to each such défendant below. 

On Rehearing. 
Before BAKER, SEAMAN, and MACK, Circuit Judges. 

On pétition of the défendant in error rehearing has been granted 
in the above-entitled cause, upon the several writs of error therein 
brought by the plaintiffs in error Olaf A. Tveitmoe, Richard H. Houli- 
han and WiUiam Bernhardt, and the conclusions of this court on the 
original hearing reversing the judgment against each of such plaintiffs 
in error, for cause stated in the opinion, and remanding as to each there- 
of for a new trial. 

SEAMAN, Circuit Judge. Rehearing having been concluded upon 
the évidence applicable respectively to the plaintiffs in error Olaf A. 
Tveitmoe, Richard H. Houlihan and William Bernhardt, we are of 
opinion that no change or modification of our former rulings is au- 
thorized as to plaintiffs in error Tveitmoe or Houlihan. 

In the case of Tveitmoe, the circuni stances relied upon for support 
of the charges — together with his letter of December 19, 1910, con- 
taining the mention of "Santa Claus" and "surprises and présents of 
the season," referred to in our original opinion — are not connected 
by the évidence with any circumstance tending to prove his violation 
of the fédéral statute as charged, and we believe no comment to be 
proper upon their alleged tendency to prove complicity in the Los 
Angeles outrages of October 1, 1910, wherein no Interstate transpor- 
tation of explosives was involved under the évidence. Without facts 
of probative force to establish this missing link — for which grounds 
for niere suspicion cannot serve as proof — the charges in question are 
unsupported. So, while the above-mentioned expressions in Tveit- 
moe's letter of December 19th may well be understood as referring 
to the antécédent course of strife and attendant explosions "in the 
Golden State," within his jurisdiction and knowledge, they are neither 
applicable in terms as referring (by way of anticipation) to the en- 
suing explosion at the Llewellyn Iron Works, in Los Angeles, De- 
cember 25, 1910, caused by McManigal under the International As- 
sociation conspiracy charged, nor is the contention supported by évi- 
dence, that such occurrence was "anticlpated by the writer for Christ- 
mas." No proof appears direct or circumstantial, that he was then 
advised or had reason to believe, that such explosion was either in- 
tended by the conspirators, or planned as a "Christmas présent," or 
that any hostile act against open shop concerns was to be accomplished 
by means in violation of the fédéral statute. 

The contentions of sufficiency of proof against Houlihan are, in 
substance: (a) That he was "financial secretary" of Local No. 1, 
Chicago, whereof Ryan and McManigal were members; (b) that Mc- 
Manigal (codefendant) testifies to payment of money for his crim- 
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inal services received from Houlihan inclosed in an envelope, and of 
conversations between them tending to prove complicity on the part 
of Houlihan, in each particular controverted by the accused as a wit- 
ness; (c) that Local No. 1 contributed $25 per week for the benefit 
of the wife of McManigal, after the arrest of her husband, and the 
payments were made by Houlihan. We believe each of thèse prop- 
ositions to be without force to uphold conviction. Plainly neither the 
first nor the last-mentioned circumstance, without other proof of 
complicity, lends support to the charge. His payments to Mrs. Mc- 
Manigal (if otherwise reprehensible) appear alone as contributions by 
Local No. 1, through the hands of Houlihan as its financial secretary, 
and in no sensé as his personal contributions. The question of suffi- 
ciency, therefore, must hinge on the légal effect of the testimony of 
McManigal, as above stated, to establish the charge against Houlihan. 
It appears (and is conceded as well) that such testimony stands with- 
out corroborative évidence, either as to the transaction with Houli- 
han or the several conversations with him, and it is thus brought 
within the rule (stated and recognized in the original opinion) which 
renders the testimony insufficient. The fact that McManigal was 
corroborated in other testimony aiïecting other défendants cannot cure 
the infirmity of the instant testimony under such rule. 

Pursuant to the foregoing conclusions, the orders heretofore pro- 
nounced in favor of the plaintifïs in error Tveitmoe and Houlihan 
stand undisturbed on rehearing. 

In the case of the plaintifï in error William Bernhardt, évidence in 
the record of undoubted probative force is brought to our considéra- 
tion, which escaped notice in reviewing the évidence applicable to the 
charges against him. While the leading correspondence (hereinafter 
mentioned) between Bernhardt and J. J. McNamara was then ex- 
amined, together with a great array of testimony as to explosions 
caused at Dayton and Cincinnati, referred to in support of the charges, 
it was not understood that compétent proof appeared of Bernhardt's 
complicity in any of thèse explosions, or other offenses committed 
by the conspirators. In the light, however, of pertinent and cogent 
facts in évidence advanced upon rehearing, we are constrained to 
believe that our ruling for reversai upon such review was not well 
advised and requires correction. 

Bernhardt was financial secretary of Local No. 44 of Cincinnati, 
Ohio, from March, 1907, until August, 1910, and his activity there in 
furtherance of the great strike and intimate association therein with 
his codefendant, Edwin Clark, "business agent" of the local, are es- 
tablished facts. On October 22, 1907, Bernhardt's letter to J. J. Mc- 
Namara, réporting upon matters at Cincinnati, contains the following 
références to the Grainger Company, then engaged in work there on 
the "open shop" plan in the érection of "Harrison Ave. viaduct": 

"The traveler was turned over on the Grainger job, one killed and one In- 
jured they accused the bridgemen of putting acid on the Unes of cables which 
they clalmed caused the wreck. Some of our members bave been arrested 
twlce for a Httle skirmish which we succeeded in getting them out of It. 
I hâve footed several of the bills personally, as It could not be brought up. 
* • • I will State from the Information I can get, the Grainger is getting 
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kind of wobbly on Ms pins about thls job and ain't far from throwlng np. 
Now 1£ some stranger could corne around the back way on the Q. T. and ditch 
the balance the jlg is «p. * * * The police judge sald, 'For God's saUe 
don't corne around again with that bunch or I will hâve to do somethlng.' " 

Again, on October 21st, Bernhardt wrote to McNamara of delays 
and trouble brought about in Grainger's work, "so at présent * * * 
it would be a waste of time and money to hâve some one down on 
business." 

On February 15, 1908, Bernhardt wrote to J. J. McNamara: 

"I wlsh to Inform you that Brother Edw. Clark, Bus. agent of Local 44 bas 
been Instrueted to appear before the board by Local 44 to explain our situa- 
tion hère. There may be several items that would not do to put in writing. 
So anything that may or càn be done for the best interests of this locallty 
will bé appreclated very much." 

Pursuant to this letter, Clark reported in person to McNamara and 
was informed by the latter that Hockin would be sent to Cincinnati 
to investigate matters; and McNamara notified Bernhardt, in letters 
dated February 28th and 29th, of such arrangement, which was car- 
ried out by Hockin in March, in an address before Local 44 and in 
an agreement between Clark and Hockin, performed by Clark, to dy- 
namite work of the American Bridge Company at Dayton, which 
Hockin said was more important "than the Grainger job, because 
Grainger was a small fellow." Although Bernhardt states in his testi- 
mony that he had a brief interview with Hockin on that visit, he 
dénies any information of the conspiracy, and no direct évidence of 
his participation appears. Clark, who testified at length on behalf of 
the govemment in référence to ail of the above-mentioned transac- 
tions, neither names nor implicates Bernhardt therein. But on March 
14, 1908, Bernhardt received a letter from McNamara which con- 
tains the following remarks plainly directed to the Hockin confér- 
ence: 

" • • • Brother Hockin was at headquarters and he reports to me rela- 
tive to conditions at Cincinnati and Hamilton. Relative to the latter place, 
wish to say I am under the impression that this job is worth going after and 
I believe that the executive board of 44 should take same in hand and make 
an effort to control It. 

"While I do not approve of the local union golng on record as being In fa- 
vor of any proposition that is not strictly O. K. I am In favor of the execu- 
tive board of any organization taking a job in hand and trying out tem- 
porary arrangements. My expérience has been that thèse are in a great 
many instances successful. It would be well for you to take this matter up 
with Brother Clark and also with the executive board of 44. I am referring 
Brother Hockin's recommendation to Président Ryan and shall write you as 
fioon as I hear from him." 

Thus the only direct évidence of the discussion and arrangement 
of matters of the alleged conspiracy, both with McNamara at Indian- 
apolis and by Hockin at Cincinnati, appears in the testimony of Clark, 
the codefendant, so that were the contention on behalf of Bernhardt 
well founded, that no independent proof is furnished of overt acts 
under such conspiracy which may be attributable to invitations or 
suggestions contained in his above-mentioned letters, it may be con- 
«eded that failure of such proof would constitute ground for reversai. 



UNITED STATES V. NEW TOBK 4t O. S. S. 0». 61 

But that contention is plainly untenable under the f urther facts estab- 
lished by the évidence. 

The work of the Grainger Company on the Harrison avenue via- 
duct in Cincinnati (referred to in Bernhardt's letters) was destroyed 
by explosion caused by the conspirators in August, 1908; and this 
was f ollowed by other Hke explosions in Cincinnati of "open shop" 
work of the Pittsburgh Company. Proof is abundant that each of 
thèse explosions was so caused in furtherance of the conspiracy in 
évidence, both direct and circumstantial, and does not rest on the 
testimony of the perpetrators as accomplices therein. For instance, 
the testimony of the witness Frank Eckhofï furnishes both compétent 
and convincing évidence of this purpose and performance. That the 
Grainger explosion first mentioned was within the meaning and object 
of Bernhardt's letters to McNamara cannot be doubted under the 
uncontroverted facts, and their attempted explanations otherwise by 
Bernhardt, as a witness for the défense, may well hâve been rejected 
by the jury as unreasonable and frivolous. 

We are theref ore impressed with no doubt of the sufficiency of évi- 
dence for support of the conviction of the plaintiff in error William 
Bernhardt. The order heretofore granted for reversai of the judg- 
ment against him and remand of the cause is set aside, and instead 
thereof it is*f urther ordered that such judgment be affirmed. 



UNITED STATES v. NEW TOEK & O. S. S. CO., Limited. 

(Circuit Court of Appeals, Second Circuit. April 26, 1914.) 

No. 153. 

1. COTJBTS (§ 314») JUEISDICTION OF FeDEBAL CorTBTS FOHEiaN COEPOKATION 

CiTIZENSHIP. 

A corporation organlzed under the laws of a foreign country is a citizen 
and résident of such country for the purposes of determining the juris- 
dietion of a fédéral court of a suit to which it is a party. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. | 860; Dec. Dig. § 
314.* 

Citizenship of corporation for purposes of fédéral jurlsdlction, see notes 
to St. Louis, I. M. & S. Ry. Co. v. Newcom, 6 C. C. A. 174; Shipp v. 
Williams, 10 O. C. A. 249 ; Mason y. Dullagham, 27 C. C. A. 298.] 

2. tlNiTED States (§ 125*) — Consent to be Sued — How Evidenced. 

The United States cannot be sued either by a private indivldual or by 
a State without its consent, which must be evidenced by an act of Con- 
gress. Government offlcers cannot vsraive Its privilège in that respect 

[Ed. Note. — For other cases, see United States, Cent Dig. §§ 113, 114; 
Dec. Dig. § 125.*] 

3. Godets (§ 17*) — "Jurisdiction." 

Jurisdiction of the subject-matter Is the power to hear and détermine 
cases of the gênerai class to which the proceedings in question belong. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 46-50, 52; Dec. 
Dig. § 17.* 

For other définitions, see Words and Phrases, voL 4, pp. 3876-3885; 
vol. 8, pp. 7697, 7698.] 

*FoT other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Appearance (§ 19*;» — CouETS (§ 276*) — Jubisdiction — Eîtoct or Geneeai. 

Appearance. 

While a gênerai or voluntary appearance cahnot confer Jurisdletion over 
the subject-matter, It gives jnrisdiction of the person of the défendant, 
and in the fédéral courts ordinarily is a waiver of the objection that 
suit Is brought in the.wrong district 

[Ed. Note.— For otlier cases, see Appearance, Cent. Dig. §§ 79-82, 84- 
90; Dec. Dig. § 19;* Courts, Cent. Dig. § 815; Dec. Dlg. § 276.*] 

5. CouBTs (§ 276*) — United States (§ 127*) — Suits Against United States — 

JUBISDICTION UNDBE TUCKEB ACT SlJIT BY ALIEN. 

The gênerai intention of Tuclœr Act March 3, 1887, c. 359, 24 Stat. 
505 (U. S. Comp. St. 1901, p. 752), is to open the courts of the United 
States to ail sults against the government, as respects the clalms specifled 
in the act, to aliens as well as citizens; and the requirement of section 
5 that such suits shall be brought "in the district where the plalntifï ré- 
sides," if applica'ble to sults by nonresident aliens or citizens reslding 
abroad, is net jurisdictlonal, but eonfers a Personal privilège which is 
waived by a gênerai appearance by the law officers of the government. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 815; Dec. Dlg. § 
276;* United States, Cent. Dlg. § 116; Dec. Dig. § 127.*] 

6. Shipping (§ 138*) — Liability for Damage to Cargo — ^HLaetee Act. 

Where there was a careful inspection of a vessel by the board of un- 
derwriters before a voyage commenced by which her seaworthiness vpas 
shown, the fact that she took in water during a heavy storm at sea is 
not proof of her unseaworthiness, and she is exonerated from liability 
for damages to cargo from such sea water under Harter Act Feb. 13, 
1893, c. 105, § 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946). 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492; Dec. Dig. 
S 138.*] 

7. Shipping (§ 138*) — Liability fob Damage to Cargo — Fault in Manage- 

ment or Ship. 

Where a vessel was inspected and found seaworthy at the commence- 
ment of a voyage, the fact that she was not again inspected at an inter- 
mediate port, which she reached after encouiitering a severe storra, if a 
fault, was one In the management of the ship, within Harter Act Feb. 
13, 1893, c. 105, § 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946), and 
does not deprlve the owner of the beneflt of the exemption provided by 
such section. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. § 492; Dec. Dlg. 

§ isa* 

Statutory exemptions of shipowners from liability, see notes to Nord- 
Deutscher Lloyd v. Président etc., of Insurance Co. of North America, 
49 C. C. A. H ; Kalli v. New York & T. S. S. Ce, 83 C. C. A. 294.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the New York & Oriental Steamship Com- 
pany, lyimited, against the United States. Decree for Hbelant, and re- 
spondent appeals. Affirrtied. 

The bill was brought in the old Circuit Court under the Tucker Act to re- 
cover $1,199.42 unpald balance of hire earned by the transportation of cer- 
tain government stores from New York to Manila in 1902 on board the peti- 
tioner's steamship Shimosa. 

The pétition was filed on November 5, 1906, after long negotlations with 
the government for the payment of the claim. On December 28, 1906, the 
United States attorney for the Southern district of New York flled a gênerai 
appearance on behalf of the défendant. 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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A demurrer was filed based on two grounds: (1) That the pétition did not 
State faets sufflcient to constitute a cause of action. (2) That the court had 
not Jurisdiction of the subject of the action. The demurrer was signed by 
the United States attorney without réservation as to the nature of his ap- 
pearance. The first ground of the demurrer was not urged in the District 
Court or in this court. The demurrer was overruled; the opinion being re- 
ported In 202 Fed. 311. The government thereupon answered, and the case 
was tried on the merits; the court directing a decree for tlie full amount 
claimed. Findings of fact and conclusions of law were signed by the judge 
as required by the Tucker Act (Aet March 3, 1887, c. 359, 24 Stat. 505 [U. S. 
Comp. St. 1901, p. 752]). 

The assignments of error raise two questions: 1. The jurisdlctlon of the 
District Court. 2. The correctness of the findings that under section 3 of the 
Harter Act the steamship compa;ny was not llable for the damage admitted 
to bave been sustained by the government's cargo during the voyage. 

H. Snowden Marshall, U. S. Atty., of New York City (Addison S. 
Pratt, Asst. U. S. Atty., of New York City, of counsel), for the Unit- 
ed States. 

Convers and Kirlin, of New York City (John M. Woolsey and Cle- 
tus Keating, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). _[1J 
The pétition allèges that the petitioner is "a corporation duly organized 
and existing under and by virtue of the laws of the United Kingdom 
of Great Britain and Ireland." A corporation is a citizen of the coun- 
try or state by which it is incorporated, and it has its résidence in such 
country or state and not elsewhere. In Shaw v. Quincy Mining Co. 
(1892) 145 U. S. 444, 450, 12 Sup. Ct. 935, 937 (36 h. Ed. 768), Mr. 
justice Gray declared that: 

"The légal existence, the home, the domicile, the habitat, the résidence, the 
cltlzenship of the corporation can only be in the state by which It was created, 
although it may do business in other states whose laws permit it." 

And in Insurance Company v. Francis (1870) U Wall. 210, 216 
(20 E. Ed. 77), Mr. Justice Davis said : 

"A corporation can hâve no légal existence outslde the sovereignty by which 
it was created. Its place of résidence is there, and can be nowhere else. 
TJnlIke a natural persoiî, it cannot change its domicile at will, and, although 
it may be permitted to transact business where its charter does not operate, 
it cannot on that account acqulre a résidence there." 

We must conclude, therefore, that this suit is brought by an alien 

and a résident of the United Kingdom of Great Britain and Ireland. 

■ This makes it necessary to consider the conditions under which an 

alien residing outside the United States can maintain an action against 

the United States. 

[2] The United States cannot be sued either by a private individual 
or by a state without its consent. Louisiana v. Garfield, 211 U. S. 70, 
29 Sup. Ct. 31, 53 L. Ed. 92 ; Kansas v. United States, 204 U. S. 331, 
27 Sup. Ct. 388, 51 L. Ed. 510. And consent by the United States to 
be sued must be evidenced by an act of Congress. Stanley v. Schwal- 
by, 162 U. S. 255, 16 Sup. Ct. 754, 40 E. Ed. 960; HÎll v. United 
States, 9 How. 386. Government officers cannot waive the govern- 
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ment's privilège in this respect. Their consent that such a suit may be 
brought cannot bind the government of the United States. Carr v. 
United States, 98 U. S. 433, 25 L. Ed. 209. 

Congress bas made provision whereby under certain limitations suits 
may be brougbt against the government, in the courts of the United 
States, although no consent has ever been given that it may be sued in 
a State court in any case. Stanley v. Schwalby, supra. The question 
now presented to the court is whether any act of Congress authorized 
the District Court to assume jurisdiction of the case at bar. 

In 1855 Congress created the Court of Claims (Act Feb. 24, 1855, c. 
122, 10 Stat. L,. 612, 614) and conferred upon it jurisdiction to hear 
and détermine "ail claims" of the character enumerated in the act. 
There was nothing in the act distinguishing claims by aliens from 
claims brought by citizens. 

In 1863 Congress passed the Captured and Abandoned Property 
Act (Act March 12, 1863, c. 120, 12 Stat. L. 820, 821) which author- 
ized "any person" who claimed as owner of any such property to 
pref er bis claim for the proceeds thereof in the Court of Claims. Un- 
der this act it was held that aliens could file such claims, and the court 
appears to hâve been of the opinion that it had junsdiction of any 
suit brought by an alien. Scharfer's Case, 4 Ct. Cl. 529, 532 ; Wag- 
ner's Case, 5 Ct. Cl. 637. 638. 

In 1868 Congress forbade the bringing of any suit in any court by 
an alien under the Captured and Abandoned Property Act (Act July 
27, 1868, c. 276, 15 St. L. 243). It contained, however, a provision 
that: 

"This section shall not be construed so as to deprive aliens who are citi- 
zens or subjects of any government which accords to citizens of the United 
States the right to prosecute claims against such government in its courts, 
of the privilège of prosecuting claims against the United States in the Court 
of Claims, as now provided by law." 

The Revised Statutes defining the jurisdiction of the Court of 
Claims provide as f ollows : 

"Sec. 1059. — ^The Court of Claims shall hâve jurisdiction to hear and dé- 
termine the following matters : First. — AU claims founded upon any law of 
Congress, or upon any régulation of an Executive Department, or upon any 
contract, expressed or implied, wlth the government of the United States, and 
ail claims which may be referred to it by either House of Congress. • • • " 
U. S. Comp. St. 1901, p. 734. 

"Sec. 1068. — Aliens, who are citizens or subjects of any government which 
accords to citizens of the United States the right to prosecute claims against 
such government in Its courts, shall hâve the privilège of prosecuting claims 
against the United States in the Court of Claims, whereof such court, by rea- 
son of their subject matter and character, might take jurisdiction." U. S. 
Comp. St 1901, p. 740. 

The Tucker Act, under which this suit was brought, was passed by 
Congress on March 3, 1887 (24 Stat. L. 505, 506). And the pertinent 
portions of that act are as f ollows : 

"Sec. 1. That the Court of Claims shall hâve jurisdiction to hear and dé- 
termine the following matters : First. — AU claims founded upon the Constitu- 
tion of the United States or any law of Congress, except for pensions, or 
upon any régulation of an Executive Department, or upon any contract, ex- 
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pressed or implied, with the government of the United States, or for damages, 
llquidated or unliquidated, in cases not sounding in tort, in respect of which 
daims tlie party would be entitled to redress against the United States eittier 
in a court of law, equity or admlralty if the United States were sua- 
ble. * * * 

"Sec. 2. That the District Courts of the United States shall hâve concurrent 
Jurisdiction with the Court of Claims as to ail matters • ♦ * in the pre- 
ceding section where the amount of the claim does not exceed one thousand 
dollars, and the Circuit Courts of the United States shall hâve such concur- 
rent jurlsdiction in ail cases where the amount of such claim exceeds one 
thousand dollars and does not exceed ten thousand dollars. • * * 

"Sec. 4. That the jurlsdiction of the respective courts of the United States 
proceeding under this act, including the right of exception and appeal, shall 
be governed by the law uow in force, in so far as the same is applicable and 
not Inconsistent with the provisions of this act • • • 

"Sec. 5. That the plaintiff in any suit brought under the provisions of the 
second section of this act shall file a pétition, duly verified, with the clerk of 
the respective court having jurlsdiction of the case, and in the district where 
the plaintifC résides. Such pétition shall set forth the fuU name and rési- 
dence of the plaintifC, the nature of his claim, and a succinct statement of the 
facts upon which the claim is based, the money or any other thing claimed, 
or the damages sought to be recovered and praying the court for a judgment 
or decree upon the facts and law. 

"Sec. 6. That the plaintifC shall cause a copy of his pétition flled under the 
preceding section to be served upon the district attorney of the United States 
in the district wherein the suit is brought, and shall mail a copy of the same, 
by registered letter, to the Attorney General of the United States, and shall 
thereupon cause to be flled with the clerk of the court wherein suit Is insti- 
tuted an affldavit of such service and the mailing of such letter. It shall be 
the duty of the district attorney upon whom service of pétition Is made as 
aforesaid to appear and défend the interests of the government In the suit, 
and within sixty days after the service of pétition upon him, unless the time 
should be extended by order of the court made in the case to file a plea, an- 
swer, or demurrer on the part of the government, and to file a notice of any 
counterelalm, set-ofC, claim for damages, or other demand or défense what- 
soever of the government in the premises : Provlded, That should the district 
attorney neglect or refuse to file the plea, answer, demurrer, or défense, as 
required, the plaintiff may proceed with the case under such rules as the 
court may adopt in the premises; but the plaintiîT shall not hâve judgment 
or decree for his claim, or any part thereof, unless he shall establish the 
same by proof satisfactory to the court." 

The claim asserted by the libelant is for $1,199.42, and therefore 
it is claimed was within the provision of section 2 of the Tucker Act 
which gave the Circuit Courts concurrent jurisdiction with the Court 
of Claims in cases where the amount of such claim "exceeds one 
thousand dollars and does not exceed ten thousand dollars." This 
jurisdiction of the old Circuit Court was transferred to the District 
Court by the provisions of the Judicial Code, § 24, subd. 20 (Act 
March 3, 1911, c. 231, 36 Stat. 1093 [U. S. Comp. St. Supp. 1911, p. 

138])- . . 

But it is to be observed that under section 5 of the act it is pro- 
vided that the plaintiff in any suit brought under section 2 must fîle 
his pétition "in the district where the plaintiff résides." As we hâve 
seen, the plaintiff herein is a foreign corporation and has its rési- 
dence nowhere in the United States. It nevertheless filed its pétition 
in the Southern District of New York. It is conceded that under the 
acts of Congress the petitioner might hâve maintained the suit if it 
had been brought in the Court of Claims. But it is objected that the 
216 F.— 5 
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suit brought in the District Court cannot be maintained, as it bas not 
been brought, as the Tucker Act requires, "in the district where the 
plaintiff résides." The court below (202 Fed. 311) sustained the peti- 
tioner's right to maintain the suit, and it did so upon the theory that 
the requirement as to bringing the suit "in the district where the 
plaintiff résides" does not go to the jurisdiction of the court, but is a 
privilège of exemption which the government can waive and in this 
case did waive when the district attorney put in a gênerai appearance. 

Whoever would institute proceedings against the United States 
"must bring bis case within the authority of some act of Congress." 
Carr v. United States, supra. 

Is the plaintiff in this suit able to show that this case is within the 
authority of any act of Congress? Uniess it can show that the acts 
of Congress bave conferred upon the court below the power to bear 
and détermine the cause, its suit must fail and its pétition be dismissed. 

[3] In order that a court may bear and détermine a controversy, 
it must bave jurisdiction of the subject-matter and of the person. 
Jurisdiction of the subject-matter is the power to bear and détermine 
cases of the gênerai class to which the proceedings in question belong. 
In Cooper v. Reynolds, 10 Wall. 308, 316, 19 L. Ed. 931 (1870) Mr. 
Justice Miller defined jurisdiction over the subject-matter as follows: 

"By jurisdiction over tlie subject-matter is meant the nature of the cause 
of action and of the relief sought ; and this is conferred by the sovereign au- 
thority which organlzes the court, and it is to be sought for in the gênerai 
nature of its powers, or in authority specially conferred." 

And counsel for the government in this case concèdes that the claim 
sued upon is one of the class of claims against the United States over 
which the District and Circuit Courts are given jurisdiction by sec- 
tions 1 and 2 of the Tucker Act, and that the District Court had ju- 
risdiction of the subject-matter of this controversy. His contention 
is that the court below had no jurisdiction over the person, if it may 
be so called, of the United States, for the reason that the government 
liad not consented to be sued by a non résident alien in any Circuit 
Court, and that the District Court could not, therefore, acquire any 
jurisdiction over it by the service of process upon the United States 
Attorney, as required by section 6 of the act, or by his voluntary ap- 
pearance. The plaintiff, on the other hand, contends that the gênerai 
appearance by tlie United States Attorney, before anjr plea to the 
jurisdiction, constituted a waiver of any right which the United States 
might hâve had to claim that the pétition could not properly be filed 
in the Southern District of New York. 

[5j The question to be decided, therefore, is whether jurisdiction 
over the United States was obtained for the purposes of this suit by 
the gênerai appearance of the United States attorney and before any 
plea to the jurisdiction was made. 

Jurisdiction of the person is obtained, as Mr. Justice Miller said 
in Cooper v. Reynolds, supra, by the "service of process, or by the 
voluntary appearance of the party in the progress of the cause." Nei- 
ther the Tucker Act nor any other act expressly authorizes a non- 
resident alien to commence a proceeding against the United States in 
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a District Court of the United States by a service of process upon 
the United States District Attorney or upon any other ofHcer of the 
government. In Ribas y Higo v. United States, 194 U. S. 315, 322, 24 
Sup. Ct. 727, 48 L. Ed. 994 (1904), the Suprême Court had its atten- 
tion called to the question whether an alien nonresident could bring suit 
against the government in a District Court But the court refrained 
f rom expressing any opinion. It said : 

"The government Insists that the requirement in that act, that the pétition 
shall be flled 'in the district where the plaintifC résides' precludes a suit 
against the United States by any person, natural or corporate, reslding eut 
of the country. We express no opinion upon that question, as there are other 
grounds upon which we may satisfactorily rest our décision." 

In Reid Wrecking Co. v. United States (D. C.) 202 Fed. 314 (1913) 
the question came before the District Court for the Northern District. 
of Ohio, and it was held that section 5 of the Tucker Act, requiring 
that suits brought under the act should be commenced in the district 
where the plaintifï résides, was mandatory, and that a fédéral court 
in the district in which the plaintifï did not réside was without ju- 
risdiction. But in the Reid Case there was no question of waiver in- 
volved. The United States District Attorney, disclaiming intention to 
enter an appearance, moved to quash the monition, the corporation be- 
ing an alien and not a résident of the district. The District Judge in 
the course of his opinion alluded to the décision made in this case in 
the court below and distinguished it, saying: 

"It is apparent, from an examinatlon of that décision, that the United 
States government waived Its rights to object to the suit being brought ta that 
jurlsdiction." 

The court then went on to say of the cases then before it: 

"lîad the United States government waived the permissive requirements of 
the act and proceeded with the trial of thèse actions, a différent question 
might be presented ; but inasmuch as the United States attorney bas made 
prompt objection to the prosecutiou of thèse suiis in thls jurisdiciioii, for the 
reasoiis stated in thls mémorandum, the motion lu each case will be sus- 
tained." 

The exact question presented upon the facts of this case appears 
to be one of first impression which niust be decided according to the 
principles which seem to us applicable. 

In the English courts, at least in some cases, jurisdiction over the 
subject-matter may. be acquired by the proper officer of the govern- 
ment giving his consent thereto. In such cases the consent is given 
by the authority of the king who thus submits to be sued in his own 
courts. But in the United States no power exists in any officer of 
the fédéral government to confer jurisdiction over the subject-matter 
upon any of the fédéral courts. See The Davis, 10 Wall. 15, 20, 19 
L. Ed. 875 (1869). 

[4] We are compelled to inquire as to the effect which the gênerai 
appearance of the United States District Attorney in this suit had 
upon the rights of the government of the United States. A gênerai 
appearance cannot confer jurisdiction over the subject-matter of a suit 
for it is a fundamental principle of the law that consent of parties 
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cannot give to a court jurisdiction of the subject-matter, and it con- 
sequently follows that a gênerai or voluntary appearance does not 
give jurisdiction of the subject matter. Creighton v. Kerr, 20 Wall. 
8, 22 L. Ed. 309; Wheelock v. Lee, 74 N. Y. 495; Osgood v. Thurs- 
ton, 23 Pick. (Mass.) 110; 200,000 Feet Logs v. Sias, 43 Mich. 356, 
5 N. W. 414; State v. Manitowoc, 92 Wis. 546, 66 N. W. 702. 

But a gênerai or voluntary appearance is regarded as équivalent to 
service of process. Hill v. Mendenhall, 21 Wall. 453, 22 L- Ed. 616; 
Reed v. Chilson, 142 N. Y. 152, 36 N. E. 884; North Hudson Coun- 
ty R. Co. V. Flanagan, 57 N. J. Law, 696, 32 Atl. 216; Chicago, etc., 
R. Co. V. Hitchcock County, 60 Neb. 722, 84 N. W. 97. A gênerai 
appearance, therefore, under ordinary conditions is held to confer 
jurisdiction of the person on the court; the défendant being estopped 
to object for want of such jurisdiction. Pennoyer v. Neff, 95 U. S. 
714, 24 h. Ed. 565 ; Cooper v. Reynolds, 10 Wall. 308, 19 L. Ed. 
931; Rothschild v. Knight, 176 Mass. 48, 57 N. E. 337; Matter of 
McLean, 138 N. Y. 158, 33 N. E. 821, 20 L. R. A. 389; Fowler v. 
Bishop, 32 Conn. 199. And in the fédéral courts a gênerai appear- 
ance ordinarily waives the objection that suit is brought in the wrong 
district — as where the défendant is sued in a district other than where 
he résides or is found. St. Louis, etc., R. Co. v. McBride, 141 U. S. 
127, 11 Sup. Ct. 982, 35 L. Ed. 659; Toland v. Sprague, 12 Pet. 
300, 9 L. Ed. 1093 ; Kelsey v. Pennsylvania R. Co., 14 Blatchf. 89, 
Fed. Cas. No. '7,679. 

In suits brought by an alien against a citizen but in a district other 
than that "of which he is an inhabitant," it has been held that if the 
défendant enters a gênerai appearance and pleads to the merits he 
thereby waives his right subsequently to object that he has been sued 
in the wrong district. Betzoldt v. American Insurance Company (C. 
C.) 47 Fed. 705 ; lowa Lillooet Gold Mining Co. v. Bliss (C. C.) 144 
Fed. 446. Thèse cases proceed upon the theory that the requirement 
that the suit shall be brought in the district of résidence is not a ju- 
risdictional requirement but a personal privilège or exemption. 

In Barrow Steamship Co. v. Kane (1898) 170 U. S. 100, 112, 18 
Sup. Ct. 526, 530 (42 L. Ed. 964), the Suprême Court in speaking of 
the act of Congress defining the jurisdiction of the Circuit Courts 
of the United States said: 

"And, as has been adjudged by thls court, the subséquent provisions of the 
act, as to the district In which suits must be brought, hâve no application to 
a suit against an alien or a foreign corporation ; but such a person or corpo- 
ration may be sued by a citizen of a state of the Union in any district in 
which valld service can be made upon the défendant." 

In Re Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 
L. Ed. 991 (1890), the court made a like ruling in an admiralty suit. 
In Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211 (1893), 
a like ruling was made in a suit for an infringement of a patent. In 
the latter case the court alluding to the provision above referred to 
said: 

"The words of that provision, as it now stands upon the statute book. are 
that 'no civil suit shall be brought before either of said courts against any 
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person by any original process or proceeding in any other district than that 
wàereof he Is an Inliabltant' Thèse words evidently look to those persona, 
and those persons only, who are inhabitants of some district within the United 
States. Their object is to distribute among the particular districts the gên- 
erai jurisdiction fully and clearly granted in the earlier part: of the same sec- 
tion ; and not to wholly annul or defeat that jurisdiction over any case com- 
prehended in the grant. To construe the provision as applicable to ail suits 
between a citizen and an alien would leave the courts of the United States 
open to allons against citizens, and close them to citizens against aliens. Such 
a construction is not required by the language of the provision, and would be 
inconsistent vi^ith the gênerai intent of the section as a whole." 

It seems to us clear that the gênerai intent of the Tucker Act is to 
open the courts of the United States to suits against the government 
as respects the claims spécifiée! in that act and that the intention was 
that they should be open to aliens as well as to citizens. And it may 
be that the provision which requires suits to be brought in the dis- 
trict where the plaintiff résides is applicable only to aliens and citi- 
zens residing in the United States and that persons residing outside 
the United States may bring suit in any district. But we do not find 
it necessary to express any opinion upon that question. In our opin- 
ion if the provision which requires the plaintiff to bring suit in the dis- 
trict in which he résides is applicable to nonresident aliens and to citi- 
zens residing abroad, nevertheless the requirement is a personal priv- 
ilège which the law officers of the government may waive and in this 
case did waive by putting in a gênerai appearance. In Farrar & 
Brown v. United States, 3 Pet. 459, 7 L. Ed. 741, Chief Justice Mar- 
shall held that the Attorney General of the United States by a gên- 
erai appearance cured any defect in the service of process on the 
United States, and that the gênerai rule that such an appearance cured 
a defect in process was applicable to the United States as well as to 
any private litigant. 

Having reached the conclusion that the court below had jurisdiction 
under the circumstances to hear and détermine the issue we pass to 
the considération of the government's contention that the court be- 
low erred in the conclusion it reached upon the merits. 

The pétition was filed November 5, 1906, four years after the 
steamship company had performed the service for which it now seeks 
to recover. The delay in its suit is accounted for in part by the fact 
that there were long negotiations with the government looking to a 
settlement of the claim. During thèse negotiations the government 
asked to hâve the original papers in the case filed with it which was 
done. The officers of the government afterwards, it is claimed by 
the petitioner, refused to return thèse papers to the petitioner, and in 
conséquence of this arbitrary attitude of the government's officiais it 
was made exceedingly difficult to get sufficient facts together to make 
it possible to draw up the pétition. We are quite unable to under- 
stand what justification there can possibly be for what seems to us 
exceedingly reprehensible conduct. When the government decided to 
refuse to pay the claim the papers upon which the claim was based 
and which had been tumed over to it at its request by the claimant 
ought to hâve been promptly returned and not arbitrarily withheld 
to the serions embarrassment of the petitioner. 
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The agreement entered into by the petitioner and the government 
was for the transportation of merchandise f rom New York to Manila ; 
the government agreeing to pay freight on delivery at Maniîa in the 
sum of $5,985.21. The amount actually paid was $4,786.99. The 
balance was withheld on the ground that a large quantity of the mer- 
chandise was seriously damaged as the resuit of sea water which had 
corne in contact with it during the voyage. This was due, the gov- 
ernment claimed, to the failure of the petitioner to exercise due dili- 
gence to make the steamship in ail respects seaworthy and properly 
equipped and supplied prior to her departure from New York. 

The court below in its findings of f act found that : 

Tàe owners of tlie vessel "had exercised due diligence to make her in ail re- 
spects seaworthy and properly manned, equipped, and supplied and that she 
was in fact seaworthy and In ail respects properly manned, e<iuipped, and 
supplied when the cargo referred to was loaded on board of her and when she 
sailed from the port of New York on her voyage aforesald. The defendant's 
cargo was properly stowed and dunuaged." 

The court also found as a fact that during the voyage the vessel 
encountered a hurricane of great severity during which she shipped 
heavy seas fore and aft, and that the storm caused considérable dam- 
age about the decks, "and also strained, started or bent two deadlights 
or ports in the way of No. 3 hatch, so that sea water was admitted into 
the cargo apartments through the deadlights or ports which had thus 
been strained. The sea water so admitted caused damage to the de- 
fendant's cargo." 

It was also found : 

"That the cargo in respect of which the government claims damage in 
this case was stowed across the ship at No. 3 hatch and that the damage 
sufitered by the cargo was caused by sea water admitted to the vessel through 
the strained ports or deadlights hereinabove referred to and was a damage 
arising from the dangers of the seas." 

In its conclusions of law the court found that the provisions of the 
Harter Act were applicable. It also found : 

"That the petitioner and the steamship Shlmosa performed ail the duties 
and obligations laid on the sald steamship or the petitioner in respect of 
the transportation, loading, stowage, custody, care, and delivery of the de- 
fendant's cargo." 

The government's contention in this court is that thèse findings of 
fact and of law were erroneous. 

The évidence satisfies us that the vessel was in ail respects seaworthy 
when the voyage commenced. She was a new ship and started on her 
first voyage in January, 1902, being rated at Lloyd's 100 A-1, which is 
the highest class in Lloyd's Registry. She was carefuUy inspected and 
found ail right before she lef t New York. The government introduced 
no testimony on the subject of the condition of the ship when she 
started on her voyage, and the testimony of the petitioner is unchal- 
lenged that she was at that time seaworthy and that her ports were in 
proper condition and were properly closed and were water tight. A 
due and proper inspection had been made and everything was found 
to be right. 



UNITED STATES V. NEW YOEK A 0. 8. S. CO. 71 

[6] The décisions under the Harter Act hâve uniformly held that 
on évidence of careful inspection of a vessel before the voyage com- 
menced, by which her seaworthiness is shown, the fact that she may 
hâve taken in water during a heavy storm at sea is no proof of un- 
seaworthiness, but that on proper proof of seaworthiness on sailing 
she is entitled to the exonération provided for by the third section of 
the act. The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L. Ed. 794 
(1905) ; The Silvia, 171 U. S. 462, 466, 19 Sup. Ct. 7, 43 L. Ed. 241 
(1898) ; The F. & T. Lupton (D. C.) 182 Fed. 144 (1910) ; Bradley v. 
Lehigh Valley R. Co., 153 Fed. 350, 82 C. C. A. 426 (1907) ; Amer- 
ican Sugar Refining Co. v. Rickinson Sons & Co., 124 Fed. 188, 59 C. 
C. A. 604 (1903); The Hyades (D. C.) 118 Fed. 85 (1902); The 
Tjomo (D. C.) 115 Fed. 919 (1902) ; The British King (D. C.) 89 Fed. 
872 (1898). 

The vessel had been inspected by the Board of Underwriters at New 
York when the loading was completed and a certificate was giyen by 
the surveyors. The évidence showed that the cargo was stowed in 
the usual and customary manner and was properly dunnaged. None 
of the cargo in hatches Nos. 1, 2, and 4 was damaged. But some of 
the government's cargo in hatch No. 3 and some of the cargo in hatch 
No. 5 were injured by sea water. 

The chief officer of the vessel was asked what caused the damage te 
the cargo, and answered : 

"The ports belng strained through violent lurcliing and straining of the 
ship in the heavy weather." 

He testified that when the ship reached Manila: 

"We found after the cargo was discharged, and we went to look for the 
cause of the water, we found the ports strained, strained out of shape and 
the water had got In that way." 

He also testified that, although his expérience at sea had extended 
over 23 or 24 years, he did not know he had ever encountered a worse 
storm than the one encountered on this voyage. 

[7] But the government also contends that the petitioner is not re- 
lieved by the provisions of the Harter Act for the reason that the cargo 
was not properly cared for during the voyage. It seems that the ship 
on îts way to Manila reached Algiers on November 12th which was 
subséquent to the storm which the vessel had encountered, and that 
she stopped there about 36 hours taking on coal. It was discovered 
after the storm was over that water had entered No. 2 bilge, and also 
No. 4 bilge and the pumps were at once set to work and the water was 
pumped out. It was not known that any water had drained into No. 
3 hatch where the government cargo was stowed. When the ship 
reached Manila it was discovered that the storm had strained some of 
the hatches, an^ among others hatch No. 3, and that sea water had en- 
tered and damaged the government's merchandise. The government 
complains because while the ship was at Algiers no inspection was 
made to discover whether Water had entered hatch No. 3, or to déter- 
mine at what point the water found in the bilges had entered. But it 
seems to us that, the vessel being seaworthy when she began her voy- 
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âge, the failure to make the inspection at an intermediate port, if such 
an inspection ought to hâve been made, must be regarded as a fault 
in management of the ship under the third section of the Harter Act. 
The Guadeloupe (D. C.) 92 Fed. 670 (1899). That act provides that if 
the owner of any vessel transporting merchandise to or from any port 
in the United States exercises due diligence to make the vessel in ail 
respects seaworthy and properly manned, equipped, and supplied, nei- 
ther the vessel, her owner, agent, or charterer shall become or be held 
responsible for damage or loss resulting from f aults or errors of nav- 
igation or in the management of said vessel. The act was "intended 
to relieve the shipov^rner who has donc ail that he can do to start off a 
well-fitted expédition, from liability for damages caused by f aults or 
errors of his shipmen after his ship has gone below the horizon and 
away from his personal observation." Benedict's Admiralty, § 229. 
The master of the vessel testified that those in command of the ship 
had no knowledge that some of the ports had been leaking until they 
reached Manila, and that as soon as they reached Hong Kong they 
had a thorough examination made by the surveyors. He was asked : 
"But you made no other effort, prier to getting to Hong Kong, to see wliat 
had caused the damage?" 

He answered: 

"No, there was no need to. We found no water In our Umbers and there 
was no cargo damaged from it." 

We are entirely satisfied that the injury to the merchandise belong- 
ing to the government was a damage arising from the dangers of the 
sea and that the petitioner and the steamship performed ail the duties 
and obligations resting upon them in respect of the transportation, 
loading, stowage, custody, care, and delivery of the defendant's cargo. 

Decree affirmed. 



AOTIBSSELSKABET INGRID et al. y. CENTRAL R. CO. OF NEW 

JERSEY et al.t 

(Circuit Court of Appeals, Second Circuit. July 2, 1914.) 

No. 168. 

1. Explosives (§ 7*) — Injuries erom Accidental Explosions — Liabilitt. 
One of the respondents, a manufacturer of explosives, shipped dynamite 
in car loads on the road of Its corespondent railroad company to be loaded 
on vessels for export. The railroad company ran the cars out to the end 
of its pier, where they were to be unloaded by another respondent. em- 
ployed by the shipper, into a llghter. Whlle one of the cars was being 
80 unloaded, there was an explosion of the dynamite therein, which 
caused loss of life and large injury to property, including the wrecking 
of libelant's vessel, which was lying on the other slde of the pier. The 
dynamite was made, packed, and loaded in the car by experienced men, 
and the respondent, who was unloading It, had handled such explosives 
in a similar manner for 25 years without accident, and kept the llghter 
for such use exclusively. The cause of the explosion was unknown, nor 
was it known whether the first explosion was in the car or the llghter. 

•For other cases see same topic &. § numbbk In Dec. &. Am. Digs. 1307 to flaie, & Rep'r Indexe» 
t For opinion on pétition for rehearlng, see 216 Fed. 991, 132 C. C. A. 665. 
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There was no évidence of négligence on ttie part of either respondent or 
of any of their employés. UeU, that nelther of respondents was liaWe 
for the loss of libelant's vessel. 

[Ed. Note. — For other cases, see Explosives, Cent Dig. § 3; Dec. Dlg. 
{ 7.*] 

'i. Explosives (§ 7») — Injuries fbom Accidental Explosion — Loading 
Dynamite fkom Fier — Nuisance. 

The transfer of tJie dynamite from the pier did net create a nuisance 
wbich would render the parties liable, regardless of négligence, where it 
was shown that the place was the most remote of any that could be used, 
and was a mile from the nearest property or street, nor did the fact that 
the car was kept there for six days because of a delay before the dyna- 
mite could be received on board the ship constitute a storage, as distin- 
guished from a part of the transportation. 

[Ed. Note.— For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
|7.*] 

3. Explosives (§ 7*) — Injuries feom Accidental Explosion — Liability — 

Res Ipsa Loquitur. 

Neither of the respondents could be held liable under the doctrine of 
res ipsa loquitur, since, admitting its applicability, there was no évidence 
to show which, if either, was chargeable with the négligence presumed. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
I 7.*] 

4. Négligence (§ 63*) — Nature and Eléments — Incidenial Injurt from 

CONDUCT OF LaWFUL BUSINESS. 

One engaged in a lawful business, whlch does not create a nuisance, Is 
not liable for an incidental injury to another, resulting therefrom, with- 
out proof of négligence or fault on his part. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 80, 81 ; Dec. 
Dig. § 63.*] 

6. Explosives (§ 7*) — Injuries feom Accidental Explosion — Liability of 
Carrier. 

Dynamite has become a necessity in the industries, and the construction 
of Works of public improvement, and is a legitimate subjeet of commerce 
which a conimon carrier is bound to accept and transport, and, so far as 
the carrier is concerned, such injury as necessarily results to others from 
the performance of its duty, without négligence, must be borne by them 
as an unavoidable incident of the lawful conduct of legitimate business. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
17.*] 

6. Commerce (§ 61*) — Régulations Governing Shipment — Interstate Com- 

merce — Explosives. 

A shipment of explosives in Interstate or foreign commerce while In 
course of transportation is subjeet exclusively to the régulations pre- 
scribed by the Interstate Commerce Commission, and state or local laws 
hâve no application to it. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 81-84, 89; 
Dec. Dig. § 61.*] 

7. Explosives (§ 7*) — Injury to Vessel — Liability of Whabfinger. 

A railroad company, which direeted a Connecting vessel to discharge at 
one of its piers, where she was destroyed by an explosion of dynamite 
being unloaded from a car on such pier, held not liable because of its 
failure to notify the master of the présence of the dynamite, which was a 
commodity commonly handled at such places and usually with safety, 
and where also the cars were marked with the regular danger placards. 

[Ed. Note. — For other cases, see Explosives, Cent Dig. § 3; Dec. Dig. 
§7.*] 

*For other cases see same topio & S numbbb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree in admiralty of 
the District Court of the United States for the Southern District of 
New York, dismissing a libel. 

For opinion below, see 195 Fed. 596. 

Convers & KirHn, of New York City (J. Parker Kirlin, John M. 
Woolsey, and Robert S. Erskine, ail of New York City, of counsel), 
for appellants. 

James T. Kilbreth, of New York City (Charles E. Miller, of New 
York City, of counsel), for appellee Central R. Co. of New Jersey. 

William H. Button, of New York City (J. P. Laffey, of Wilmington, 
Del., of counsel), for appellee E. I. Du Pont de Nemours Powder Co. 

Charles J. Kelaher, of New York City, for appellee James Healing. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. [1] This libel was filed by the owner 
and master of the ship Ingrid to recover the sum of $30,162.65 dam- 
ages caused by the explosion of a car load of dynamite, which occur- 
red February 1, 1911, at pier 7 of the Central Railroad Company of 
New Jersey in Jersey City. The Ingrid had arrived from Buenos 
Ayres with a cargo of bones which was to be unloaded into the cars 
of the Central Railroad Company of New Jersey, hereinafter referred 
to as the railroad company, and was moored to the pier under the or- 
ders of that company, and for its own convenience, and was lying there 
discharging its cargo when the explosion took place. The Ingrid was 
a Norwegian sailing vessel, having a net tonnage of 1,217 tons and a 
rating in Lloyd's Register of "Al (Star)." She was worth $25,000. 
The explosion completely wrecked the vessel. A survey was made 
of her and the surveyors recommended her sale as a wreck. The 
price paid for her at the auction was $4,375, which was practically the 
value of the scrap iron and of the supplies which remained in her aft- 
er the explosion. The surveyors had reported it would cost $36,000 
to put her in a state of repair, and that would hâve been more than 
she would hâve been worth. 

The dynamite which caused the explosion had been shipped by the 
E. I. Du Pont de Nemours Powder Company, hereinafter called the 
powder company, and was consigned to itself at Jersey City and was 
shipped from Kenville, where the powder company had one of its 
plants, in the state of New Jersey, being transported in three cars 
which were hauled by the railroad company. Thèse cars contained 
1,493 boxes of dynamite in ail; each box weighing at least 25 pounds. 
The dynamite which exploded was in car No. 91;442. That car contain- 
ed 670 cases of dynamite weighing 38,975 pounds. The powder company 
had contracted with James Healing to remove the boxes of dynamite 
from car No. 91,442 to a steam lighter Katherine W., which he owned. 
The railroad company, the powder company, and Healing were ail 
made respondents. 
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The Katherine W. was brought to pier 7 and there tnoored. The 
pier was about 1,000 feet long and 60 feet wide and had four tracks 
on it. Car 91,442 stood on one of the tracks and opposite the Kather- 
ine W. The captain and crew of that vessel were engaged in unloading 
the dynamite from the car to the boat by sliding the cases down a plank 
which ran from the door of the car to the forward deck of the boat 
at an incline of about three feet ; the cases being passed down one at 
a time. During the progress of the unloading, the explosion occurred. 
Some of the witnesses testified they heard only one explosion, but 
others testified they heard two in rapid succession. The Katherine W. 
was completely demolished. Car No. 91,442 was also blown to pièces. 
The car standing next to No. 91,442 was lifted off the track and de- 
posited upon an adjoining track, and a second car was blown off the 
pier and into the water. The Whistler, a boat also alongside the pier 
and near the Katherine W., was sunk, and everybody on board was 
killed. The pier itself was very badly injured, and the outer end of 
the pier and its crib were demolished. The shock of the explosion w£is 
felt in the office buildings of lower Manhattan. 

It is matter of common knowledge that dynamite has been generally 
used and transported as an article of commerce for more than a quar- 
ter of a century. The évidence shows that during the year in which 
this explosion occurred upwards of 260,000,000 pounds of high ex- 
plosives were manuf actured and consumed in the United States. They 
are transported by the common carriers generally in car load lots. 
During the year of this explosion, if the high explosives manufactured 
that year be reduced to car load lots of 30,000 pounds each, there was 
an average of more than 33 car loads per day moving over the high- 
ways of commerce in this country alone. Thèse high explosives hâve 
become a real commercial necessity, and they serve important public 
interests. The great industries of the country are in a high degree dé- 
pendent upon the use of thèse explosives for their successful promo- 
tion. It is very important, if not absolutely essential, to employ them 
in the construction of the great tunnels, subways, aqueducts, and ca- 
nals which are so vital to the commercial development and welfare of 
the country. Congress has recognized the necessity for their transpor- 
tation as legitimate articles of commerce by providing proper régula- 
tions therefor. 

The testimony showed that the dynamite shipped was what was 
known as 75 per cent, gélatine dynamite ; that it was manufactured in 
the proper way, and packed in boxes in the usual manner in cartons 
with proper parchment paper in the boxes and sawdust in the bottom ; 
that no instance had been reported where gélatine dynamite had ever 
leaked through the box; that gélatine dynamite is less sensitive to 
shock than nitroglycérine dynamite; that ail dynamite is exploded by 
concussion; that it may be exploded by fire, but is more readily ex- 
ploded by concussion than by spark; that powder is exploded by a 
spark, and that on the morning of the explosion, and prior to putting 
on board the dynamite, there had been placed on the Katherine W. 
100 barrels of black blasting powder; that it would require great con- 
cussion to set off gélatine dynamite. 
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The testimony aiso showed that the Katherine W. was used exclu- 
sively to transport high explosives around New York ; ships not being 
allowed to take on board explosives at any of the docks in Manhattan 
Island and city of New York. The transfer of explosives to ships for 
export had to be made at Gravesend Bay. The mode employed to 
transfer the dynamite from the car to the Katherine W. was the usual 
mode by which such transfers were made. The owner of the boat, 
the respondent Healing, had been engaged in the transportation of ex- 
plosives for 25 years and had three boats engaged in the work at the 
time of the explosion. The men employed on the boat were experi- 
enced men and accustomed to handling high explosives. And Healing 
testified that during the whole 25 years he had been engaged he had 
never before had an explosion. Healing hired and paid and controlled 
his men, and they were subject to his exclusive orders. They were 
f requently assisted in loading and unloading by the men connected with 
the powder company or with the boats of the company. 

The station and freight agent at Kenville, who had been employed 
there for 25 years, and during that time had been receiving shipments 
of explosives, testified that he had never had an accident there; that 
more than 15,000,000 pounds of dynamite were shipped from that 
station a year ; that from one to ten cars a day were loaded there with 
dynamite each day in the week except Sundays and Saturdays; that 
3,000 boxes of dynamite on the average were shipped a day; that 
the cars were loaded by the men belonging to the powder company ; 
that car 91,442 was loaded in exactly the same way the cars were 
usually loaded ; that the car af ter it was loaded was examined by the 
inspectors and found ail right; that the boxes shipped on the car 91,- 
442 were marked "High explosives Dangerous" and "This side up." 
Two other cars were loaded at the same time, one containing 783 boxes 
of dynamite and the other 40 cases. It was conceded the cars were 
properly loaded and placarded. 

The explosion occurred a short time after the work of transf erring 
the dynamite from the car to the lighter commenced. AU the men 
who had been at work in the car, alongside the plank or upon the light- 
er, were killed. A large part of the dynamite was in the car and in 
possession of the railroad company at the time of the explosion. Some 
portion had been removed and was alleged to hâve been in the pos- 
session of the powder company through the médium of its agent Heal- 
ing, who had been employed by it to load it upon the Katherine W. 

There is no évidence which shows just what caused the dynamite 
to explode. 

[4] Upon this state of facts the libelants contend that the explosion 
of the dynamite, while in the custody and possession of the respondents, 
gives rise to a presumption that the accident was due to their f ault, and 
we are asked to décide the case upon the principle of liability announc- 
ed in the case of Rylands v. Fletcher, L. R. 330, 339 (1868). It was 
decided in that case that, if the owner of land brings upon his land 
anything which would not naturally come upon it and which is in itself 
dangerous and may become mischievous if not kept under proper con- 
trol, he will be liable in damages for any mischief thereby occasioned. 
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even though he may hâve acted without négligence. Lord Cranworth 

stated the principle as f ollows : 

"If a person brlngs or accumulâtes on his land anything which, if it sliould 
escape, may cause damage to his neighbors, hie does so at Ms péril. If it does 
escape and cause damage, he is responsible, however careful he may hâve been, 
and whatever précautions he may hâve taken to prevent the damage." 

The doctrine of Rylands v. Fletcher has been the subject o£ consid- 
érable discussion in the state courts, some of which has been favorable 
and some unfavorable. The courts in Massachusetts hâve approved 
it and foUowed it in a number of cases. Wilson v. City of New Bed- 
ford, 108 Mass. 261, 11 Am. Rep. 352 (1871); Shipley v. Fifty Asso- 
ciates. 106 Mass. 194, 8 Am. Rep. 318 (1870); Gorham v. Gross, 125 
Mass. 232, 28 Am. Rep. 224 (1878). The Suprême Court of Ohio in 
Bradford Glycérine Co. v. St. Mary's Woolen Mfg. Co., 60 Ohio St. 
560, 54 N. E. 528, 45 L. R. A. 658, 71 Am. St. Rep. 740 (1899), fol- 
lowed it, applying it in an action for damages caused by the explosion 
of nitroglycérine stored in a magazine. 

But the doctrine of Rylands v. Fletcher seems to hâve been, in this 
country, quite generally disapproved. The New York Court of Ap- 
peals in 1873 in Losee v. Buchanan, 51 N. Y. 476, 486, 10 Am. Rep. 
638 declined to follow it, and asserted that the English doctrine was 
"in direct conflict with the law as settled in this country." In this 
country it has been held in numerous cases that if one builds a dam 
upon his own premises, and thus holds back and accumulâtes the water 
for his benefit, or if he brings water upon his premises into a réservoir, 
and the dam or the banks of the réservoir give way, and the lands of 
his neighbor are flooded, he is not liable for damage without proof of 
négligence or fault upon his part. And if one builds a fire upon his 
own premises, and it escapes upon his neighbor's premises, and dam- 
age results, the one who built the fire is not, under a number of déci- 
sions in the state courts, liable without proof of négligence. 

In Brown y. Collins, 53 N. H. 442, 16 Am. Rep. 372 (1873), the 
New Hampshire court considered at length Rylands v. Fletcher, and 
traced the origin of the doctrine announced in that case to principles 
introduced_ in England at an immature stage of English jurisprudence 
and an undeveloped state of agriculture, manufacture, and commerce. 
The court then said : 

"At ail events, vphatever may be said of the origin of those rules, to extend 
them, as they were extended in Kylands v. Fletcher, seems to us contrary to 
the analogies and the gênerai principles of the common law, as now estab- 
lished. ïo extend them to the présent case would be contrary to American 
authority, as well as to our understanding of légal principles." 

In Marshall v. Welwood, 38 N. J. Law, 339, 20 Am. Rep. 394 (1876), 
the Suprême Court of New Jersey in an opinion by Chief Justice Beas- 
ley considers at some length the English doctrine and says that it "is 
clearly opposed to the course which judicial opinion has taken in this 
country." The court held the doctrine not applicable to the facts of 
that case and decided that the owner of a steam boiler which he had 
in use on his own property was not responsible, in the absence of 
négligence for the damage done by its bursting. In 1906 the doctrine 
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was again repudiated in New Jersey by the equity court, Vice Chancel- 
ier Garrison saying that the maintenance of the doctrine in its vigor 
"would hâve practically stopped ail progress." O'Hara v. Nelson, 71 
N. J. Eq. 161, 168, 63 Atl. 836. 

The Suprême Court of Pennsylvania in Pennsylvania Coal Co. v. 
Sanderson, 113 Pa. 126, 150, 6 Atl. 453, 460, 57 Am. St. Rep. 445 
(1886), said: 

"The doctrine declared In Rylands v. Fletcher, regarded as a gênerai state- 
ment of the law, is perhaps not open to critieism in England, but it Is subject 
to many and obvions exceptions there and bas not been generally received in 
this country. A rule whlch casts upon an innocent person the responsibillty 
of an insurer is a bard one at the best, and will not be generally applied un- 
less required by some public poUcy, or the contract of the parties." 

The gênerai and f undamental rule is that, in order to sustain an ac- 
tion for a tort, the damage complained of must come f rom a wrongful 
act. In Addison on Torts, vol. 1, p. 3, the law is stated as foUows : 

"A man may, however, sustain grievous damage at the hands of another, 
and yet if it be the resuit of inévitable accident, or a lawful act, done in a 
lawful manner without any carelessness or négligence, there is no légal in- 
jury and no tort giving rise to an action for damages." 

We are unable to discover that either the railroad company or the 
powder company or the contractor Healing, or any of the employés 
of either, committed any wrongful act which caused this explosion. 

[5] At the time of the explosion the dynamite was in the course of 
transportation. A common carrier must transport freight of this 
character over its Une, and the doctrine of Rylands v. Fletcher, if ap- 
plicable at ail, cannot be applied to cases of this nature. We think 
there can be no doubt, so far as a common carrier is concerned, that 
such danger as necessarily results to others from the performance of 
its duty, without négligence, must be borne by them as an unavoidable 
incident of the lawful performance of legitimate business. Indeed, in 
Rylands v. Fletcher the opinion of Blackburn, Judge in the Court of 
Exchequer Chamber, concèdes this, for he says : 

"Trafflc on the highvrays, whether by land or sea, cannot be conducted with- 
out exposlng those whose persons or property are near it to some inévitable 
risk ; and, that being so, those who go on the hlgbway or bave their property 
adjacent to it may well be held to do so subject to thelr taklng upon them- 
selves the risk of injury from that inévitable danger; and persons who by 
the license of the owner pass near to warehouses wbere goods are being ralsed 
or lowered certainly do so subject to the inévitable risk of accident. In neî- 
ther case, therefore, can they recover without proof of want of care or skill 
occasionlng the accident." 

It certainly would be an extraordinary doctrine for courts of justice 
to promulgate to say that a common carrier is under légal obligation to 
transport dynamite and is an insurer against any damage which may 
resuit in the course of transportation, even though it has been guilty 
of no négligence which occasioned the explosion which caused the in- 
jury. It is impossible to find any adéquate reason for such a principle. 

[2] But it was urged upon us in the argument that the facts in the 
case clearly establish the existence of a nuisance. Car 91,442 had been 
forwarded on January 24th, and on January 25th the powder company 
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received notice o£ its arrivai. The next day the powder company re- 
moved 200 cases from the car, and placed them on a storage barge 
which belonged to it, and anchored it down the bay, in accordance 
with a practice it had foUowed for ten years. Nothing was donc on 
January 27th to unload the balance of the car. On January 28th there 
were 170 cases more removed from the car for an export shipment. 
The remaining 300 cases were to be placed on board a steamer which 
it had been expected would sail on January 25th, but which was delayed 
in its sailing. Under the established rules, the explosives could not be 
placed 6n board the steamer until her other cargo had been loaded. 
Then the explosives had to be taken to her on a lighter and put on 
board at Gravesend Bay. As soon as the steamer was ready to receive 
the cargo, the unloading of the dynamite remaining in the car com- 
menced. 

[3] The mère fact of the accident does not prove the libelant's case 
under the doctrine of res ipsa loquitur. To make that doctrine ap- 
plicable, it is necessary that the thing which exploded should hâve been 
at the time in the exclusive control of the défendant, who is to be made 
liable. If a presumption of fault arises from the mère fact of the ex- 
plosion, whose fault is indicated? It is impossible to say whether the 
dynamite in the car exploded first and while still in the possession of 
the railroad company, or whether the dynamite in the boat first ex- 
ploded and while it was in the possession of Healing or of the powder 
company. In Wolf v. American Tract Society, 164 N. Y. 30, 58 N. E. 
31, 51 L. R. A. 241 (1900), the évidence showed that the injury had 
been caused by a brick which fell from an upper story of a building in 
course of construction. There was no proof as to how the brick came 
to fall. There were 19 différent contractors engaged in opérations on 
the building at the time. The plaintiff brought his suit against the own- 
er and two of the leading contractors. The court said : 

"We agrée with the court below that this is a case where the maxim res 
ipsa loquitur applies. There is a presumption that the plalntiff's injury was 
the resuit of négligence. * « • But that presumption did not complète 
the proof which it was incumbent upon the plaintiCE to make before the case 
could be submitted to the jury. In a case like thls, where the building in 
process of construction is in charge of numerous contractors and their work- 
men, each independent of the other, and none of them subject to the control 
or direction of the other, some proof must be given to enable the jury to point 
eut or identify the author of the wrong." 

In the case at bar the libelant claims that the doctrine of res ipsa 
loquitur applies to ail of the respondents and imposed upon each the 
burden of proving absence of négligence. To make the doctrine apply 
to each, the dynamite which exploded must hâve been at the time un- 
der the control of ail, which manifestly was not the fact. Moreover, 
to make the doctrine apply to any one of the respondents, it would be 
necessary that the accident should identify the wrongdoer, and under 
the facts of this case the wrongdoer is not identified. 

In Hardie v. Boland Co., 205 N. Y. 336, 98 N. E. 661 (1912), an 
action was brought against a contractor for the death of the plaintiff's 
intestate caused by the collapse of a chimney he was engaged in point- 
ing up ; he having been thrown from the scaffold upon which he was 
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standing and killed. The contractor was erecting the chîmney in ac- 
cordance with plans made by architects who were employed by the 
owner of the premises. The court held the doctrine of res ipsa loquitur 
had no appHcation, since the accident did not identify the wrongdoer. 

"There were two actors, the architects and the contractor, and the accident 
may hâve been due whoUy to the négligence of the former. In such a case res 
ipsa loquitur is inapplicable (Loudoun v. Eighth Avenue R. K. Co., 162 N. Y. 
âSO, 385 [56 N. K 988]), for the accident does not identify the wrongdoer (Wolf 
V. American Tract Soc, 164 N. Y. 30 [58 N. E. 31, 51 L. R. A. 241]). If causes 
other than the négligence of the défendant might hâve produced the accident, 
the plaintiflfs were bound to exclude the opération of such causes by a falr 
prépondérance of the évidence. Wadsworth v. Boston El. Ry. Co., 182 Mass. 
672 [66 N. B. 421]. When elther one of two persons, wholly independent of 
each other, may be responsible for an injury, the case is one for affirmative 
proof and not for presumption. Harrison v. Sutter Street Ry. Co., 134 Cal. 
549 [66 Pac. 787, 55 L. R. A. 608]." 

According to the libelant's own theory as presented upon the argu- 
ment, the accident might hâve been caused by the negHgence of either 
the railroad company, the powder company, or Healing. It is also true 
that the explosion may hâve been caused by the act of outsiders entire- 
ly unconnected with any of the respondents. If the explosion itself is 
évidence of négligence, such négligence may hâve been that of the pow- 
der company in the manufacture of the dynamite or the packing of 
it in the boxes ; or it may hâve been the négligence of the railroad com- 
pany in improperly handling the car ; or it may hâve been the négli- 
gence of Healing in carelessly transferring the boxes from the car 
into the lighter; or it may hâve been the négligence of unauthorized 
persons who may hâve interfered with some of thèse opérations. And 
any one of thèse théories is almost as probable as another. The cause 
of the explosion is a mystery and cannot be accounted for. 

We are asked to hold the respondents responsible for the damages 
upon the theory that, even though they were not guilty of négligence, 
they were guilty of a nuisance in keeping on pier 7 the dynamite which 
caused the damage. It is true that the common-law liability for a 
nuisance is not dépendent on any theory of négligence. In an action 
for the création or maintenance of a nuisance, a recovery cannot be de- 
feated by showing that there is no négligence as the question of nég- 
ligence is not involved. In 29 Cyc. 1 172, it is said : 

"The manufacture, storing, or keeping of explosive substances In large quan- 
tifies in the vicinity of dwelllng houses or places of business is ordinarily re- 
garded as a nuisance, whether such business Is so or not, being, however, dé- 
pendent upon the location, the quantity, and the surrounding circumstances." 

And the courts hâve held that no one has a right to erect or maintain 
a nuisance to the injury of his neighbors, even in the pursuit of a law- 
ful trade. Rodenhauser v. Craven, 141 Pa. 546, 21 Atl. 774, 23 Am. 
St. Rep. 306 (1891); Pennsylvania R. Co. v. Angel, 41 N. J. Eq. 316, 
7 Atl. 432, 56 Am. Rep. 1 (1886) ; Baxendale v. McMurray, L. R. 2 
Ch. 790 (1867). Ail this we are not disposed to question, but we do 
not see that the doctrine involved has any application to the facts of 
the présent suit. The inspector of combustibles who had gênerai su- 
pervision of the storage of explosives in Jersey City was asked : 
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"Q. Are you famlUar with the différent streets and places, the lands and 
waters withln the jurisdiction of Jersey City? A. Yes. Q. You hâve been 
ail over them tlme and again? A. ïes. Q. Is there any storehouse or maga- 
zine for the storage of explosives maintained in the city of Jersey Oityî A. 
No. Q. In your opinion, was the end of pier 7 the proper place for the de- 
livery of explosives from railroad cars to vessels? A. Yes, that it was a 
proper and the best place around the Central Railroad. Q. Why do you say 
it was the best place around the Central Railroad? A. Because it was about 
the furthest point away from any street or any property. Q. What is the 
nearest street to pier 7 ? A. Jersey avenue. Q. How far away is Jersey ave- 
nue roughly from this pier? A. Close on to about a mile, I believe. Q. If you 
were asked to name a location for cars containing dynamite or high explo- 
sives, railroad cars which had been received over the rails of the Central Rail- 
road of New Jersey, would you consider the end of pier 7 a location which 
the public interests would demand? A. I would consider that about the best 
place there is over there." 

This pier 7 was used for the shipment of explosives, and the testi- 
mony shows that the locahty was a suitable one for the purpose. We 
cannot think that under the circumstances it was an improper place on 
which to deliver the dynamite. Car load lots of dynamite were always 
sent to pier 7 to be discharged for the reason that it was more remote 
than any of the other piers from the gênerai traffic in the yards. So 
far as the railroad company could do so, it isolated pier 7 from ail gên- 
erai traffic. The claim was made that the railroad companies should be 
required to obtain piers in a more isolated part of the shore of the har- 
bor. In view of the testimony already quoted, to the efïect that this lo- 
cation was a mile away from any street, we cannot say that this was an 
improper place in which to transfer the dynamite from the cars to the 
lighter. 

Then it has been urged upon us that, as the 300 cases of dynamite 
were allowed to remain in the car for six days, they are to be regarded 
as having been practically in storage, and that pier 7 was an improper 
place in which to store so large an amount of explosives. But where 
should they hâve been removed to ? There was no place in Jersey City 
for the purpose. And we agrée with the court below in its opinion 
that the dynamite was not being held in storage but was still in 
course of transportation. The évidence established the fact that, in 
case of goods intended to be transferred to steamers for shipment to 
foreign countries, the railroad company usually allowed ten days, free 
of demurrage, for effecting the transfer, while in the case of goods 
not intended for export they had to be removed within 48 hours. This 
différence is due to the fact that explosives cannot be placed down in 
the hold where the danger would be great and so are taken on board 
after ail other cargo is stowed. This dynamite was to be transferred 
to the Invernic for transportation to Montevideo. The original inten- 
tion was that the vessel would sail on January 25th but her departure 
had been delayed from day to day for reasons not connected with the 
respondents. Until her cargo was loaded and she was ready to sail, 
the dynamite could not be placed on board because of the government 
régulations making it necessary to load the explosives at Gravesend 
Bay. Under ail the circumstances, neither the railroad company nor 
the powder company nor the respondent Healing was at fault in per- 
216 F.— 6 



82 216 FEDERAL REPORTER 

mitting the dynamite to remain in the car for the six days which 
«lapsed between the arrivai of the car and its unloading. 

[6] It is claimed that the respondent failed to comply with the re- 
quirements of the laws of the state of New Jersey and with the mu- 
nicipal régulations of Jersey City in respect to the storage of explosives. 
It is sufficient to say that the dynamite which exploded was addressed 
to Carlisle, Crocker & Co., Montevideo. It was a foreign shipment 
and as 'such was subject exclusively to the act of Congress approved 
March 4, 1909 (35 Stat. 1135, c. 321 [U. S. Comp. St. Supp. 1911, p. 
1660]). That act (section 233) authorized the Interstate Commerce 
Commission to formulate régulations for the safe transportation of 
explosives which should be binding upon ail common carriers engag- 
ed in Interstate or foreign commerce which transport explosives by 
land. The Interstate Commerce Commission accordingly formulated 
and issued régulations governing the transportation of explosives in 
Interstate and foreign commerce. We hâve no doubt that the dynamite 
in question was subject exclusively to the régulations of the Interstate 
Commerce Commission. When Congress has legislated upon a sub- 
ject within its constitutional control, and has manifested its intention 
to deal therewith in full, the authority of local jurisdiction is necessa- 
rily excluded. See Northern Pacific Railway Co. v. State of Washing- 
ton, 222 U. S. 370, 378, 32 Sup. Ct. 160, 56 L. Ed. 237. 

[7] The captain of the Ingrid had received written instructions on 
his arrivai to place his vessel on the south side of pier 6, and the ves- 
sel was so berthed on January lOth, and on January 12th she com- 
menced to discharge her cargo into cars of the railroad company which 
were on the dock alongside of the ship. On January 13th the captain 
was informed by a wharfinger in charge of the piers that the vessel 
would hâve to shift its berth to the next pier as the space at pier No. 
6 was needed for other ships. To this the captain at first replied, 
"Well, you hâve put us in a berth for discharging, and I hâve a right 
to stay hère." He finally said that he had no objection to the ship be- 
ing moved, but added, "You hâve to move the ship yourself on your 
own risk." To this the wharfinger answered, "Oh, yes, we will do 
that." The captain then instructed the mate that if any one from the 
railroad company should come to move the ship he could do so, but 
that "he should tell the man that came with the tug it was on their 
risk that he did so." The afternoon of that day the ship was moved 
around to pier 7 by the tugs of the railroad company without expense 
to the Ingrid. Prior to the explosion no one on board the Ingrid had 
actual knowledge that any of the cars on pier 7 contained explosives. 
The évidence shows, however, as we hâve heretofore stated, that the 
cars containing dynamite were at ail times while on pier 7 placarded 
-with the regular danger placards. The rule is well settled that if a 
wharfinger knows of the existence of a danger to Ships coming along- 
side his wharf, and permits a vessel to come alongside in ignorance of 
that danger or obstruction, and without any warning of it, he is liable 
for any damage to the ship resulting therefrom. The rule was stated 
by Chief Justice Fuller in Smith v. Burnett, 173 U. S. 430, 433, 19 Sup. 
Ct. 442, 443, 43 L. Ed. 756 (1899), as follows: 
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"Alttiough a wharflnger does not guarantee the safety of vessels comlng to 
hls wharves, he is bound to exercise reasonable diligence in ascertainlng the 
condition of tlie bertlis thereat, and if tliere is any dangerous obstruction to 
remove it, or to give due notice of its existence to vessels about to use the 

berths." 

This doctrine is clearly applicable to cases where some obstruction 
concealed and hidden under the water makes it dangerous to approach 
a wharf or where the wharf is safe at high water but becomes unsafe 
for vessels of a certain draft at ebb of the tide, f rom the uneven condi- 
tion of the bed of the stream or the présence of a concealed rock. But, 
as the wharfinger does not guarantee the safety of vessels which corne 
to his wharf, we do not think that the f acts in this case are governed by 
the principle now under considération. We cannot say that the rail- 
road Company was bound to give actual notice to every vessel berthed 
at the wharf that cars with dynamite were on the pier. It is true that 
dynamite is a dangerous substance because it may be exploded, and, if 
exploded, the conséquences may be most serious. But in reality the 
danger of the accidentai explosion of dynamite is not great. Many car 
loads of it hâve been handled for years on this pier 7 without acci- 
dent. The possible danger f rom it was not so imminent and so great 
that it was the duty of the company to warn against its présence every 
vessel making use of the wharf. Its explosion was something not to 
be reasonably expected. We do not think that the fact that the vessel 
was moved by the railroad company from pier 6 to pier 7, and that if 
she had remained at pier 6 she might not hâve sustained any severe in- 
jury, afîfects in any manner the question of liability. And the state- 
ment that the vessel if changed from pier 6 to pier 7 was to be at the 
risk of the railroad company related to the danger and expense in- 
volved in the act of shifting her and not as to her safety after she 
was moored to pier 7. The captain had no reason to suppose that pier 
7 was not as safe as pier 6, and neither party at the time had in mind 
any guaranty of safety from an explosion on pier 7. It was not within 
human foresight to foresee that the vessel was not as safe on the south 
side of pier 7 as on the south side of pier 6. The différence involved 
was one of only 40 feet, and at either pier the vessel was within the 
zone of danger as it turned out, for men and property on pier 6 and 
even further to the north weré seriously injured. 

Decree affirmed. 



ANDBRSON, Internai Revenue Collecter, v. MORRIS & E. R. CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 9, 1914.) 

No. 248. 

1. Corporations (§ 642*) — Foreign Corporations — "Doing Business" within 
State. 

A single transaction vrithin the state by a foreign corporation does not 
constitute "doing business" in the state within a statute forbidding a for- 
eign corporation from doing business -within the state until it has com- 
plied with specifled requirements, provlded the single transaction was 

•For other cases see same toplc & 5 numbee in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 



84 216 FEDERAL EBPORTBB 

done by the corporation without an intent to engage In other acts of busi- 
ness wlthln the state. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2520-2527 ; 
Dec. Dig. § 642.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2166; 
vol. 8, pp. 7640, 7641. 

Foreign corporations doing business In state, see note to Wagner v. 
J. & G. Meakin, 33 C. C. A. 585; Ammons v. Brunswlck-Balke-Collender 
Co., 72 C. C. A. 622.] 
2. Intbrnal Revenue (§ 9*) — Coepoeation Tax — "Engaged in Business." 

Where a rallroad corporation leased its property and franchises for the 
whole term of its charter, the lessee having sole control of its property 
and the opération of its road, the fact that the lessor retained its primary 
franchise of corporate existence, maintained Its organizatlon, held an an- 
nual meeting of its stockholders, elected dlrectors, and amended its by- 
laws, and that its dlrectors held a spécial meeting, elected offlcers, and ap- 
pointed an executive committee, was Insufficient to show that It was "en- 
gaged in business" wlthin Corporation Tax Act Aug. 5, 1909, c. 6, 36 
Stat. 112 (TJ. S. Comp. St. Supp. 1911, p. 946), § 38, Imposing an excise 
tax on corporations organized for profit and engaged In business In any 
state, etc. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, vol. 3, p. 2394.] 

8. Taxation (§ 58*) — Statutes — Constetjction. 

A citizen is exempt from taxation unless the tax is Imposed by clear 
and unequivocal language, statutes imposing taxes being strlctly construed 
in favor of taxpayers and against the state. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 134, 135 ; Dec. 
Dig. § 58.*] 

4. Internal Revenue (§ 9*) — Coepoeation Tax — Natuee of Tax. 

The tax Imposed on corporations by Corporation Tax Act Aug. 5, 1909, 
I 38, Is not a direct tax, but rather an excise on the privilège of doing 
business in a corporate capacity. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28; 
Dec. Dig. § 9.*] 

5. Intebnal Revenue (§ 8*) — Dieect Taxes — Corporations. 

The rule that a corporation is an artlflcial entlty distinct from ita 
stockholders Is a fiction of the law, which is recognized by the courts for 
some purposes and disregarded for others; and hence, vchere a railroad 
corporation leased its property and franchises for the -whole term of its 
charter, the fact that the lessee pald the rent, not to the lessor entity, 
but rather to Its stockholders and bondholders, could not prevent the rent 
so pald being subject to taxation under Corporation Tax Act Aug. 5, 
1909, § 38, if the act was otherwise applicable. 

[I]d. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. § 9.*] 

6. Inteenal Revenue (§ 9*) — Corporation Tax — Railroads — Lease of Pbop- 

eett — Engageo in Business. 

A railroad corporation leased Its property and franchises, for the full 
term of its charter and any renewal thereof, to another rallroad company, 
the lease being approved by the state Législature granting the original 
charter, and providing, not only that the lessor should thereafter main- 
tain its corporate existence, but should issue to the lessee stock, bonds, 
or other obligations for the completion of a projected branch road and 
for the construction of any other railroads which the lessee might de- 
sire to construct and to cover expenses for the construction or purchase 
of lomomotives, cars, and machinery, the lessee binding itself to pay and 



•For other cases see same tOEio & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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discharge such obligations at maturlty. Held, that the Issuance of bonds 
by the lessor corporation under such provision did not amount to a re- 
sumption of business which the lease had transferred or an engaglng in 
business within Corporation Tax Act Aug. 5, 1909, § 38, Imposing an ex- 
cise tax on corporations organized for profit and engaged in business in 
any state. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. §§ 13-28 ; 
Dec. Dlg. § 9.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This case cornes hère on writ of error to review a judgment of the 
United States District Court for the Southern District of New York, 
entered on November 11, 1913, in favor of the railroad company and 
against the collector for the sum of $22,441.12. 

H. Snowden Marshall, U. S. Atty., of New York City (Addison S. 
Pratt, Asst. U. S. Atty., of New York City, of counsel), for plaintiff in 
error. 

W. S. Jenney and Douglas Swift, of New York City, for défendants 
in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The Corporation Tax Act of August 5, 
1909 (36 Stat. 112), provides in section 38 as follows : 

"That every corporation * * • organized for profit and having a cap- 
ital stock represented by shares » • » and engaged in business in any 
state * • » shall be subject to pay annually a spécial excise tax with re- 
spect to the carrying on or doing business by such corporation * » • 
équivalent to one per centum upon the entire net Income over and above flve 
thousand dollars, received by it from ail sources during such year," etc. 

The commissioner of Internai Revenue at Washington assessed the 
Morris & Essex Railroad Company, incorporated by a spécial act of the 
Législature of New Jersey in 1835, in the sum of $19,630.23, the tax 
being assessed for the year 1910 under the act of 1909 above quoted. 
This tax was paid under protest, and this action was thereafter brought 
to recover the amount paid, with interest on the same from June 30, 
1911. The tax was assessed upon the net income of the Morris & 
Essex Railroad Company for the year 1910. The act authorizes the 
taxation of every corporation "engaged in business" in any state, and 
the tax authorized is defined in the act as "a spécial excise tax with 
respect to the ca/rrying on or doing business by such corporation." 
But the Morris & Essex Railroad Company claims that it was not sub- 
ject to the tax for the reason that it was not during the period covered 
by the tax "engaged in business" or "carrying on or doing business" 
within the meaning of the Corporation Tax Act. 

On December 10, 1868, the Morris & Essex Railroad Company leas- 
ed to the Delaware, Lackawanna & Western Railroad Company (a 
corporation created by the Législature of the state of Pennsylvania) its 
railroad and branches and ail its other property, franchises, etc., for 
and during the full term of its charter and any continuance thereof. 
The considération of the lease was the assumption by the lessee of ail 

*FoT other cases see same tapie & % numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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tlie bonds and other obligations of the lessor and its agreement to pay 
the principal and interest thereon, to pay ail taxes which might be im- 
posed on the lessor, its business, income, or property and also to pay 
annually 7 per cent, (or in a certain contingency 8 per cent.) of its 
capital stock. This lease has never been terminated by the parties, and 
during thç entire period covered by the tax the Delaware, Lackawanna 
& Western Railroad Company was in possession of the property of 
the Morris & Essex Railroad Company and was operating its road 
under and in accordance with the lease. 

The Delaware, Lackawanna & Western Railroad Company, here- 
inafter referred to as the lessee, has, according to the terms of the lease, 
paid the rental, consisting of the interest on the stock and bonds, di- 
rectly to the stockholders and bondholders, and in the year 1910 it 
paid to the holders of such stock the sum of $1,050,000 and to the 
holders of such bonds the sum of $1,724,390. The sum of thèse two- 
amounts was taken by the Commissioner of Internai Revenue as the in- 
come for the year 1910 of the Morris & Essex Railroad Company, 
hereinafter referred to as the lessor, and af ter deducting theref rom the 
sum of $806,367.49 (the amount of interest paid during the year on 
an amount of its bonded indebtedness not exceeding the amount of its 
paid-up capital stock) and the further sum of $5,000 specifically al- 
lowèd as a déduction by the statute, he assessed a tax against said 
Railroad Company at the rate of one per centum of the remainder. 

The lessor company has not, since the lease, managed, controlled, 
operated, or maintained the railroad, or any part théreof, or any other 
railroad, nor has it demanded or received or collected any income, rev- 
enue, earnings, rents, or profits from the railroad or from any other 
railroad. The lease provided, however, that the lessor company should, 
notwithstanding the lease, continue to maintain its organization as a 
corporation in the manner prescribed in and by its charter and the 
several suppléments thereto, and do and perform ail acts and things 
necessary and proper thereto, and should also do and perform, at the 
expense of the lessee company, ail such lawful acts and things as the 
latter might request in order to préserve the former's corporate and 
other rights, and in order to enable the latter to enjoy, use, and exercise 
the demised property, franchises, and rights as fully as the former 
might, had the lease not been made, the latter having the right to use 
the former's name in connection with the lease or the demised proper- 
ty whenever it might be advised that it was proper so to do. 

It also provided that the lessor company should, upon the request 
of the lessee company, make, exécute, issue, and deliver to it its bonds, 
other obligations or stock, to such an amount as might be required by 
the lessee company for the completion of a certain railroad then being 
constructed, which the lessee company agreed to complète, for the con- 
struction of any other railroads which the lessee company, in the ex- 
ercise of the rights conferred by the charter of the lessor company, 
might désire to construct, for the construction or purchase of locomo- 
tives, cars, machinery, etc., for ail other things or works, which the 
lessee company might désire to do in the exercise of its rights, the cost 
of which is properly chargeable to construction account, and for the 
payment and discharge at maturity of the principal or its bonds and 
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other obligations theretofore issued, anrf that the lessor company 
should not make, exécute, or issue any bonds, obligations, or stock 
unless requested so to do by the lessee company. 

The lessor company has maintained its corporate organization since 
the exécution of the lease, and in the year 1910, the year of the tax, 
its stockholders, board of directors, and its executive committee held 
meetings, and at the meetings officers were elected. At a meeting of 
the executive committee a resolution was adopted authorizing the prés- 
ident to exécute and deliver a certain indenture of release and con- 
veyance of land, but it does not appear that at any time during the 
year such indenture was ever executed and delivered. But on Decem- 
ber 31, 1910, the lessor company executed and delivered to the lessee 
company $1,400,000 of bonds to reimburse it for amounts previously 
expended by it in construction work on the railroad property. Thèse 
bonds were of an issue known as "first ref unding gold mortgage bonds" 
and were authorized to the amount of $35,000,000 in the year 1900, 
and executed and delivered from time to time for the purpose of re- 
f unding the outstanding bonds of the lessor company, or of reimburs- 
ing the lessee company for amounts expended by it for construction 
work on the railroad property. 

In the year 1910 the lessee company bought land and took title 
in the name of the lessor company, and sold land standing in the name 
of the lessor company, using its name as grantor. 

The lessee company duly filed its return for the year 1910, under 
the Corporation Tax Law, and included under the head of gross in- 
come ail of the income, revenue, and earnings received by it from the 
management, use, and opération of the lessor company, and under the 
head of déductions for the ordinary and necessary expenses of opéra- 
tion and maintenance, the amount of $2,774,390 paid by it to the stock- 
holders and bondholders of the lessor company under the lease; and 
the lessee company has paid the tax assessed against it, computed upon 
its gross and net income, as shown by said return. 

[ 1 ] The question theref ore arises whether upon this state of f acts 
the tax was properly assessed upon the lessor company. Was that 
company in 1910 carrying on or doing business within the meaning of 
the Corporation Tax Act ? The question of when a corporation is en- 
gaged in business or is "doing business" within the meaning of a stat- 
ute may dépend to some extent upon the character of the statute. 
The courts in many décisions hâve held that a single transaction within 
a State by a foreign corporation is not a "doing of business" in the 
State within the meaning of a statute which forbids a foreign corpora- 
tion from doing business within a state until it has complied with cer- 
tain requirements, provided the single transaction was done by the 
corporation without an intent to engage in other acts of business with- 
in the state. Cooper Manufacturing Co. v. Ferguson, 113 U. S. 727, 
5 S'up. Ct. 739, 28 L. Ed. 1137 (1885); Oakland, etc., Co. v. Fred. 
W. Wolf Co., 118 Fed. 239, 55 C. C. A. 93 (1902); Alpena, etc., Co. 
v. Jenkins, etc., Co., 244 111. 354, 91 N. E. 480 (1910) ; Ammons v. 
Brunswick, etc., Co., 141 Fed. 570, 72 C. C. A. 614 (1905) ; Alleghany 
Co. v. Allen, 69 N. J. Law, 270, 55 Atl. 724 ('1903) ; Sigel-Campion, 
«te, V. Haston, 68 Kan. 749, 75 Pac. 1028 (1904); Lûtes Co. v. Wy- 
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song, 100 Minn. 112, 110 N. W. 367 (1907); LouisviUe, etc., Co. v. 
Mayor, etc., 114 Tenn. 213, 84 S. W. 810 (1905). 

But a much broader meaning is said to be given to the words "doing 
business" when used in a tax statute than is given to them when used 
in a statute which forbids a foreign corporation to do business in a 
State until it bas complied with the conditions which the statute im- 
poses. See Cook on Corporations, vol. 3, pp. 2352, 2353. And a dif- 
férent meaning may possibly be given to the words when they are 
used in a statute which forbids a corporation from "doing business" 
bef ore a condition précèdent is complied with in the state which créâtes 
it. With that, however, we are not now concerned, and express no 
opinion concerning it. 

In the year for which the tax was assessed, 1910, the stockholders, 
directors, and executive committee of the lessor company held no meet- 
ings and took no formai action, except as f ollows : 

1. Its stockholders as already stated held an annual meeting at 
which its by-laws were amended with référence to the amount of stock 
necessary to constitute a quorum at a stockholders' meeting, directors 
were elected, and ail the proceedings of the board of directors and the 
actions of its several committees and the acts of its officers and agents 
in pursuance thereof were approved, ratified, and confirmed. 

2. Its board of directors held a spécial meeting at which ofificers were 
elected and an executive committee of three persons was appointed. 

3. On January 18, 1910, the executive committee of the board of 
directors of the lessor company met, and authorized, empowered, and 
directed the président to exécute and deliver to the Hoboken Ferry 
Company a deed, releasing and conveying to it ail of the land and other 
property which had been, on December 29, 1904, leased by the ferry 
company to the lessor company. 

4. On December 31, 1910, the lessor company executed, issued, and 
delivered to the lessee company its bonds to the amount of $1,400,000 
to reimburse it for amounts expended by it in construction work on 
the railroad property of the lessor company. . 

[2] The fact that the lessor company retaining its primary fran- 
chise of corporate existence, maintained its organization, held an an- 
nual meeting of its stockholders, elected directors and amended the 
by-laws, and that its board of directors held a spécial meeting and 
elected officers and appointed an executive committee, cannot be regard- 
ed as doing business within the purview of the act, for it was simply 
keeping up the corporate organization, and surely no one can claim 
that the act of 1909 imposes any excise tax upon the primary fran- 
chise or maintenance of the corporate organization. There was noth- 
ing in ail this that involved the exercise of any of the secondary fran- 
chises of the corporation. 

The fact that a resolution was adopted by the executive committee 
which directed the président of the lessee company to release and con- 
vey certain lands to the Hoboken Ferry Company, which lands had 
previously been leased by the latter company to the lessor company, 
may be disregarded. The record does not show whether or not the 
président carried the resolution into effect. It is not necessary, there- 
fore, to consider whether if he had carried it into effect his action in- 



ÀNDERSON V. MOKEI8 A B. K. OO. 



89 



doing so would hâve amounted to a doing of business within the mean- 
ing of the act. The njere adoption of the resolution without more is, 
in our opinion, inadéquate to such an end. 

[3] This brings us to inquire whether the lessor company is to be 
regarded as "engaged in business" because of its issuance of the bonds. 
In seeking an answer to that inquiry it is necessary to bear in mind 
that a statute which levies a tax must be strictly construed. The rule 
is well settled that the citizen is exempt f rom taxation unless the same 
is imposed by clear and unequivocal language. If the language used is 
ambiguous and the construction doubtful, the doubt must be resolved 
in favor of those upon whom the tax is sought to be laid. 

"It is the gênerai rule that statutes providlng for taxation are to be con- 
strued strictly as against the state and in favor of the taxpayers, and the 
burdens and liabilities whieh they impose are to be kept within the strict 
letter of the law and not extended beyond its clear terms by any Inference, 
implication, or analogy; but thls principle must nbt be pushed so far as to 
defeat the législative purpos'e by mère construction, but an interprétation of 
the statute must be given In accordance wlth its real intention and meaning 
if that is clearly discoverable." 37 Cyc. 768. 

Under the statute herein involved we are not jnclined to décide the 
case upon the theory that as the issuance of the bonds was a single 
transaction, the lessor company cannot, because of that fact, be re- 
garded as having been "engaged in business." A single transaction 
might be of such a nature as possibly would bring the corporation en- 
gaged in it within the purview of the taxing act. 

[4] It is important to keep in mind that the Corporation Tax as 
imposed by the act is not a direct tax, but an excise on the privilège 
of doing business in a corporate capacity ; and in construing it the 
purpose and design of Congress in its enactment is not to be disregard- 
ed. The Suprême Court of the United States in Flint v. Stone Tracy 
Co. (1910) 220 U. S. 108, 145, 31 Sup. Ct. 342, 347 (55 L. Ed. 389, 
Ann. Cas. 1912B, 1312), in passing on the statute said: 

"It is therefore apparent, givlng ail the words of the statute effect, that 
the tax is imposed, not upon the franchises of the corporation Irrespective of 
their use in business, nor upon the property of the corporation, but upon the 
doing of corporate or Insurance business and with respect to the carrylng on 
thereof, in a sum équivalent to one per centum upon the entire net Income 
over and above $5,000 received from ail sources during the year; that is, 
when imposed in this manner it is a tax upon the doing of business with the 
advantages which inhere in the peculiarities of corporate or Joint-stock or- 
ganizations of the character described. As the latter organizations share 
many beneflts of corporate organization, it may be described generally as a 
tax upon the doing of business in a corporate capacity." 

The lessor company being a corporation organized under the laws 
of New Jersey and organized for profit and having a capital stock rep- 
resented by shares, it, to that extent at least, is within the language of 
the act of 1909. In Eliot v. Freeman, 220 U. S'. 178, 31 Sup. Ct. 360, 
55 L. Ed. 424 (1911), the Suprême Court held that a joint-stock com- 
pany created in Massachusetts was not within the purview of the act- 
because not organized "under the laws" of the state, that state having 
no statute providing for the organization of such companies. Joint- 
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stock companies of the statutory character are not known to the laws 
of Massachusetts. 

[5] But to make the act apphcable, the lessor company must not 
alone exist "under the laws" of the state which created it. It must, 
in addition, hâve a net income over and above $5,000, etc. It is said 
the lessor company does not meet that requirement of the law, as no 
money was paid to it, the rentals having been paid not to it but to its 
stockholders and bondholders. The notion that a corporation is an 
artificial entity distinct from the members who compose it is a fiction 
of the law which the courts recognize for some purposes and disregard 
for others. Without going into the matter at length, it suffices to say 
that the fact that the lessee paid the rent, not to the corporate entity, 
but to the stockholders and bondholders, carmot prevent the act from 
applying to the money so paid if the other conditions of the act make 
its terms apphcable. The fiction referred to cannot be permitted to 
accomplish a fraud upon the statute and an évasion of its obligations. 

[B] But the act makes it necessary that the corporation having a 
net income over and above $5,000 shall be "engaged in business," and 
the spécial excise tax which the act imposes is imposed with respect 
"to the carrying on or doing business by such corporation." 

In Zonne v. Minneapolis Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 
55 L. Ed. 428 (1911), the Suprême Court held that the act was inap- 
plicable to a corporation the sole purpose of which was to hold the title 
to a tract of land subject to a lease thereof for a term of 130 years, 
and for the convenience of its stockholders, to receive and distribute 
among them, from time to time, the rentals that accrued under the 
lease and the proceeds of any disposition of said land. 

And in McCoach, CoUector, v. Minehill & Schuylkill Haven Rail- 
road Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842 (1913), the Su- 
prême Court held the act was not applicable to a railroad company 
which had leased its line to another company by which it was operated. 
The court said that if the lease had been made without authorization 
of law it might be that the lessee could be deemed in law the agent of 
the lessor, or that the lessor might be estopped to deny the agency so 
that the act would be applicable. But the effect of the législative au- 
thorization, the court said, was to constitute the lessee company the 
public agent for the opération of the railroad and to prevent the lessor 
company from carrying on business in respect of the maintenance and 
opération of the railroad so long as the lease continued. The conclu- 
sion accordingly was that the lessor company was not taxable under 
the act. But in the case last cited the court used this language : 

"It should be mentloned that there is notliing în the record to show that 
during the taxing years in question the company exercised its power of emi- 
nent domain, or put in force any other spécial corporate power. In aid of the 
business of the lessee. We, therefore, do not pass upon the question whether, 
If It should do 80, It would be taxable under the act In question." 

The language above quoted has led counsel to urge upon us that the 
issuance of the bonds involved an exercise of the spécial corporate 
power of the lessor in aid of the business of the lessee, and that this 
exercise of power makes the lessor liable to the tax, 

The franchise of constructing, maintaining, and operating its rail- 
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road was not aliénable, whether by sale, lease, or mortgage, without 
the express consent of the Législature of the state from wliich the cor- 
poration derived its charter or corporate existence. Central Trans- 
portatmn Co. v. Pullman Palace Car Co., 139 U. S'. 24, 11 Sup. Ct. 
478, 35 L. Ed. 55 (1891). The lease made by the lessor company in the. 
case at bar had been validated and confirmed by the New Jersey Lég- 
islature by an act approved February 9, 1869 (P. L. 1869, p. 28). The 
lease thus confirmed by législative act transferred to the lessee "the 
franchises, immunities, rights, powers and privilèges" which had been 
granted to the lessor, and during the fuU term of the continuance of 
the charter and ail renewals thereof. And under this lease for more 
than 40 years prior to the enactment of the Corporation Tax Act the 
business for which the lessor company had been chartered had been 
carried on by the lessee company, which had exclusively possessed, 
managed, and operated the railroad property. The lease for ail prac- 
tical purposes was a conveyance in fee. See Black v. Raritan Canal 
Co., 24 N. J. Eq. 455. The lessee company acquired even the right of 
eminent domain which the lessor company had possessed (see l5ay v. 
N. Y. S. & W. R. R. Co., 58 N. J. Law, 677, 34 Atl. 1081), as well as 
its immunity from taxation by the state of New Jersey. See State 
Board of Asseçsors v. M. & E. R. R. Co. and D., L. & W. R. R. Ce, 49 
N. J. Law, 193, 7 Atl. 826. The lessor company, however, had retain- 
ed the power to issue bonds and to exécute deeds of the leased prop- 
erty, but such powers it could exercise only with the consent and at 
the request of the lessee company, which latter company guaranteed 
the payment of both the principal and interest and alone derived any 
advantage from their issuance, as the income of the lessor's stockhold- 
ers was definitely fixed by the lease for ail time. The act donc was 
a purely formai act donc by the lessor to enablethe lessee to raise mon- 
ey on the security of the property for its development and opération 
in the conduct of the railroad business. In doing it the lessor was not 
"carrying on or doing business" within the meaning of the Corporation 
Tax Act. The meaning of the words "carrying on or doing business" 
and "engaged in business" must be given their ordinary and natural 
signification, and, given that signification, the act done is not within 
the meaning of the statute. The lessor company was not an actively 
operating concern. Under the terms of this lease the lessor corpora- 
tion had practically gone out of business and was disqualified from any 
activity respecting the opération and management of the railroad busi- 
ness which it had been incorporated to carry on. 

The issuance of the bonds was an act done simply to enable the 
lessee to enjoy, use, and exercise the property, franchises, and rights 
which the lessor had previously demised, and did not amount to a re- 
sumption of business which the lease had transferred, or a "doing of 
business" in the statutory sensé. 

As the lessor company was not "engaged in business" in 1909, judg- 
ment is afRrméd. 
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HARTLET v. LAPIDUS & HOLTJB CO. 

(Circuit Court of Appeals, Eiglith Circuit. August 3, 1914.) 

No. 3935. 

L Appeal and Krhor (§ 960*) — Pleading (§ 353*) — Filinq Out of Time— 
Discrétion of Court. 

Under Code lowa 1897, § 3552, providing that ail pleadings must be 
flled by the time the cause is reached for trial, whiclî, by virtue of the 
conformity statu te (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), and 
rule 3, subd. 4, of the llules of tbe District Court for ttie Soutliern Dis- 
trict of lowa, governs pleading in such court, and tlie further provisions 
of section 3622 of such Code that the allégations of an answer shall be 
deemed denied, the refusai of a District Court to permit the flling of a 
reply after trial bas eonimenced, or the striking out of a reply then flled 
without leave, Is within the sound discrétion of the court, and its action 
is reviewable only for a gross abuse of discrétion apparent in the record. 

[Ed. Note. — For other en ses, see Appeal and Error, Cent. Dig. S§ 3825, 
3832-^834 ; Dec. Dig. § 960 ;* Pleading, Dec. Dig. § 353.*] 

2. Evidence (§ 461*)— Vakiance of Writing by Parol. 

Code lowa 1897, § 4617, providing that "when the terms of an agree- 
ment hâve been intended in a différent sensé by the parties to it, that 
sensé is to prevail against elther party in which he had reason to sup- 
pose the other understood it," bas no application where the language of 
the contract is plain and unambiguous, and does not authorize the intro- 
duction of paroi évidence to vary the written contract by showing that 
the intent of the parties was différent from that clearly expressed. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2129-2133 ; Dec. 
Dig. § 461.*] 

S. Sales (§ 200*) — Executort Contract — Transfer of Title as beiwebn 
Parties. 

Plaintlff and défendant entered Into a written contract In August, by 
which plaintiff agreed to sell to défendant his entire crop of appîes then 
growing in his orchard at a stated price per barrel. The apples were to 
be plcked by plaintiff at any time after certain dates named, packed by 
défendant in barrels which it was to fumish, placed in cars by plaintiff, 
and each car load to be paid for by défendant before leaving the station. 
When a portion of the apples had been plcked, shipped, and for the most 
part paid for, there was a freeze, which rendered those remalning on the 
trees unsalable, and défendant refused to accept them. Eeld, that the con- 
tract was not one of sale, but was an agreement to sell under which ti- 
tle to the apples remained in plaintiff until they were picked and deliv- 
ered, and that the loss of those froîaen without fault on the part of de- 
fendant fell on plaintiff. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 524-528 ; Dec. Dig. 
{ 200.* 

Transfer of tltle as dépendent on appropriation by seller, see note to 
H. Baars & Co. v. Mitchell, 83 0. C. A. 470.] 

In Error to the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Action at law by L. M. Hartley against the Lapidus & Holub Com- 
pany. Judgment for plaintiff, for a part of his claim only, and he 
brings error. Affirmed. 

•For other cases see sa.me tople & i numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Harold J. Wîlson, of Burlington, lowa (W. E. Blake, of Burling- 
ton, lowa, J. C. McCoid, of Mt. Pleasant, lowa, and George B. Stew- 
art, of Fort Madison, lowa, on the brief), for plaintifï in error. 

John E. Bishop, of St. Louis, Mo. (Samuel F. Knox, of Chicago, 
m., and Thomas H. Cobbs, of St. Louis, Mo., on the brief), for de- 
fendant in error. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. The plaintiff in his pétition filed October 
25, 1909, says that the parties to this suit entered into a written con- 
tract as f ollows : 

"Chicago, Aug. 24th, 09. 

"Memoranda of agreement made this day between L. M. Hartley of Salem, 
lowa, party of the flrst part and the Lapidus & Holub Ce, 141 So. Water St 
Chicago, m., party of the second part. 

"Party of the flrst part agrées to sell to party of the second part hls en- 
tire crop of apples now growing on his farm about four and one half (4^4) 
miles south of Salem, lowa consisting of orchard of about one hundred ten 
acres (110) for one dollar and flfty cents (?1.50) per barrel and to carefully 
pick said apples put in piles or on packing tables as party of the second part 
may direct, haul empty barrels from Houghton station and load filled barrels 
on cars at station or in storage at station or in cars on track near orchard. 

"Party of second part agrées to furnish empty barrels as fast as needed, 
pack said apples as fast as plcked if possible, measure up ail apples picked 
from trees, no dropped apples to be included, and pay party of flrst part one 
dollar and flfty cents ($1.50) per barrel for same. Party of second part shall 
pay flve hundred dollars ($500.00) this day which shall apply on last pay- 
ment of apples and pay for each car before leaving the shipping station. Bar- 
rels to be standard size holding about 3 bushels. 

"We further agrée that Shackelford varieties of apples are not to be picked 
before Sept. 15th, 1909 and winter varieties not earlier than September 25th, 
1909 but as soon after thèse dates as party of the flrst part may direct. 

"Party of flrst part has privilège of reserving apples for his own use. 

"[Signed] L. M. Hartley, 

"Lapidus & Holub Co." 

That about 7,000 bushels of apples hâve been delivered under said 
contract and the défendant is indebted to the plaintifï in the sum of 
$507 on apples already shipped; that there are about 14,000 bushels 
of apples remaining on the trees frozen on the night of October llth, 
and défendant has notified plaintifï's men not to pick any more apples, 
and that they would not accept any more apples under such contract, 
and that plaintiff has been damaged in the sum of $7,(X)0 by défendant 
refusing to take the apples as agreed. In its answer, filed March 19, 
1912, the défendant dénies ail the allégations of the pétition, except 
the making of the written contract, and allèges that according to the 
terms of said contract plaintiff was to hâve the sole charge, control, 
and direction of picking said apples ; that the f ailure to pick and deliv- 
er said apples in time to save them from injury and damage by frost 
was due solely tô the négligence and delay on the part of the plain- 
tiff ; that by reason of said apples being f rosted and frozen they were 
rendered worthless and of no value to the défendant ; and that plain- 
tiff by his contract had impliedly warranted to pick and deliver to the 
défendant good merchantable apples. In the amendment to the an- 
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swer filed before the trial commenced the défendant says that it dé- 
nies that the contract operated to vest title in défendant to the apples 
then growing on plaintiff's f arm, or that it passed the title of said apples 
to the défendant, but avers that said contract was but an agreement to 
sell, and left the title in the plaintifï until they were picked f rom the 
trees _by him and delivered to the défendant, as required by the terms 
of said contract, and the title thereto only vested in the défendant as 
fast as the same were picked and delivered by plaintifif, but that be- 
fore the balance of said apples had been picked and delivered by plain- 
tifï, and while the ownership and title still remained in him, they f roze 
upon the trees, and so became unmarketable and worthless and in f act 
were never picked and delivered. After the trial to a jury had com- 
menced, and after the trial court had practically ruled against the 
piaintiff on ail the matters involved in this case, the plaintifï, without 
leave of court, fàled a reply as f ollows : 

"Piaintiff dénies tbat by said contract he was to deliver to défendants good 
mercliantable apples, or that this was so implled, but States the facts to be as 
f ollows; 

"That in nejrotiating for the purchase of said apples the défendants stated 
that they desired to buy such of the apples as would be good merchantable ap- 
ples, and piaintiff refused to sell said apples in that way ; that défendant of- 
fered plalntifC 75 cents per bushel for the good merchantable apples in said 
orchard, but plaintifE refused to sell said apples that way and told tbem tiat 
he would take the less sum of 50 cents per bushel for said apples, they tak- 
ing ail the apples on the trees, whlch was agreed to, and the contract in ques- 
tion was prepared by défendants pursuant to said oral agreement and as em- 
bodying the same, That the défendants agreed when negotlatlng the déal, 
saw and inspected the apples before the contract was entered into. That by 
reason of said facts the défendant cannot now be heard to say that this Is an 
Implied warranty that the apples would he sound, merchantable apples, and is 
estopped from so assertlng. 

"PlaintifC admits that on the nlght of October 11, 1909, there came a hard 
freeze, whlch froze the greater part of the apples remalning upon the trees on 
that date, but dénies that the title to said apples had not passed to défend- 
ants, and allèges the facts relatiug thereto to be as f ollows: That such type- 
written contract was reduced to writing by défendants in Chicago in duplicate 
and sent to plaintlfC to sign in duplicate, with directions to return one copy to 
défendant, whlch piaintiff did not do on recelving same. That several days 
after he had received said contract from défendants, défendants called him up 
by téléphone from Chicago and asked him why he had not signed the con- 
tracts, and piaintiff replied that it ûxed the date of picbing so late that the 
apples might freeze before they were picked, and he was not certain where 
loss would be, and that thcreupon the défendant replied that after piaintiff 
signed the contract the apples were thelrs and the late date of picking and 
f reezing would not affect piaintiff or be any loss to him. The défendants hav- 
ing placed this construction upon the contract in question, it cannot now be 
said that the title to said apples had not passed to them at the time of said 
freeze, and are estopped from so asserting. 

"And piaintiff further states that at the time of said freeze he had a large 
number of men hired to plck apples, hired at large expense, and that the 
gettlng of said men together was attended with large expense. That on the 
morning followlng the freeze défendant told piaintiff and his men in charge 
of picking to stop picking for the présent and to hold their men there, which 
the piaintiff did under protest. That during the day followlng the freeze dé- 
fendant told piaintiff and his agents in charge of picking to let the apples re- 
main on the trees a few days, and then they would be ail rlght. That the 
piaintiff, relying upon defendant's statement and directions, held his men for 
several days at a large expense so as to be ready to plck said apples as di- 
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rected by défendant, ail of which was at the tlme known to the défendant, 
knowlng that if plaintiff let the plckers go and separate that it would tak» 
time and expense to get pickers together agaln. Tliat défendant directed 
plaintiff to go among the trees in orchard and pick the apples from the 
trees which were not frozen, which the plaIntifC did at defendant's direction, 
picking about one-fourth of the apples on some 100 or 150 trees, which were 
barreled and shipped and are included in the 2,285 barrels mentioned in plead- 
ings of défendants. That the picking of said apples in that way was accom- 
panied with much more expense to plaintiff than picking ail the apples from 
the trees. That on the 20th day of October, 1909, the défendant notitied plain- 
tiff that they would not receive the remalnder of the apples and not to pick 
them. That prior to said notification the défendants had treated said apples 
as thelr own, and had given plaintiff directions to let them stand on trees and 
they would be ail rlght in a few days, and had ordered plaintiff to hold hls 
men in readiness to pick same at great expense and directed the picking of 
some of the apples from some trees, and balance of apples in question were 
left, and défendants, therefore, by reason of such facts and statements over 
téléphone before signing of contract, are estopped from denying that title to 
the apples passed to them under the contract in question, and hâve walved 
any and ail conditions précèdent to the passing of tltle that may be in said 
contract. That the foregoing facts and aets on part of défendant ainount to a 
construction of said contract by them, and they are now bound thereby. 

"Plaintiff further allèges that the défendant filed in this court a construc- 
tion based upon said contract and based upon the title to said apples having 
passed to défendant, and that the same amounted to an élection upon part of 
défendant to treat said contract as passing title and an élection of thelr rights, 
and they eannot now assert a différent or Inconsistent right. That by reason 
of ail the foregoing facts the défendant is estopped from denying that tltle to 
the apples in question passed to them prior to the freeze, anj hâve waived 
any condition in said contract précèdent to the passing of title, and hâve con- 
strued said contract prior to the signing thereof, and at ail times up to the 
16th day of October, 1909, as passing tltle to them of the apples in question 
and as now bound by said contract. 

"Plaintiff further allèges that If the apples had been shaken to the gronnd 
the next morning after the freeze, the frost would bave gone out and would 
not hâve materially affected same, but same were left upon the trees at di- 
rection of défendant, and, being so directed, the leaving of said apples, and 
they being thus spoiled, the défendant Is estopped from denying tiUe thereto 
or liability for the contract prlce of said apples." 

The défendant filed a motion to strike this reply from the files, 
which was sustained. The plaintiff delivered 2,285 barrels of apples 
under this contract, and was paid thereon something over $2,900. On 
the trial it was agreed there was due the plaintiff for apples delivered 
$507, with interest of $91.26, and the court on motion of the défend- 
ant peremptorily instructed the jury to find for the plaintiff for $598.26 
and no more, and the plaintiff brings the case hère on error. The 
trial commenced to a jury on October 16, 1912. 

[1 j The first error assigned is that the court erred in sustaining the 
defendant's motion to strike the plaintiff's reply from the files. 

Section 914, Revised Statutes (U. S. Comp. St. 1901, p. 684) pro- 
vides : 

"The practice, pleadlngs, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadlngs, and forms and 
modes of proceeding existing at the time in llke causes in the courts of rec- 
ord of the State within which such circuit or district courts are held, any rule 
of court to the contrary notvrithstanding." 
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By subdivision 4 of rule 3 of the District Court of the United States 
of the district in which this action was tried, adopted with the approv- 
al of the judges of this court, it is provided that: 

"Except as otherwise provided in thèse rules, and except as provided for in 
the lays of the United States in force at the time action is sought to be taken 
in this court, pleadlngs and practice and procédure, both before and after 
judgment, shall be as then prescribed in the laws of the state of lowa." 

The lowa law at the time in question provided (section 3576, Code 
1897) : 

"There shall be no reply except: • * • 2. Where some matter is alleged 
In the answer to vphich the plaintiffl clalms to hâve a défense by reason of the 
existence of some fact which avolds the matter alleged in the ansveer." 

It is also provided by section 3622 that the allégations of an answer 
are to be deemed controverted. 

Under the lowa statute it is held that the law implies a déniai of 
ail the allégations of the answer, and there was therefore an implied 
déniai of ail of the allégations of the answer and the case was at issue. 
It is provided in section 3552 of the lowa Code that ail pleadings must 
be fîled by the time the cause is reached for trial. True the courts of 
lowa are very libéral in allowing amendments of the issues and thèse 
laws are applicable in the District Court, but under the fédéral prac- 
tice they are left entirely to the sound discrétion of the trial court. 
While iri thig case the reply stricken was the first reply filed anterior 
thereto, there was a reply by opération of law and the proposed reply 
was in the nature of an amendment to the issues, if not in fact an amend- 
ment to the implied controverting of the allégations of the answer. 
When the trial was entered upon, the issues were framed and com- 
plète, and any attempt to change them was within the sound discrétion 
of the trial court, and at least in the absence of gross abuse apparent 
in the record could not be reversed. Mandeville v. Wilson, 5 Cranch, 
15, 3 L. Ed. 23 ; Marine Ins. Co. v. Hodgson, 6 Cranch, 206, 3 L. Ed. 
200; Sheehy v. Mandeville, 6 Cranch, 253, 3 L. Ed. 215; Walden v. 
Craig, 9 Wheat. 576, 10 L. Ed. 393; Chirac v. Reinicker, 11 Wheat. 
280, 6 L. Ed. 474; Wright v. Hollingsworth, 1 Pet. 165, 7 L. Ed. 96; 
United States v. Buford, 3 Pet. 12, 7 L. Ed. 585 ; Boyle v. Zacharie, 
6 Pet. 648, 8 L. Ed. 532 ; Pickett v. Legerwood, 7 Pet. 144, 8 I^. Ed. 
638; Breediove v. Nicolet, 7 Pet. 413, 8 L. Ed. 731 ; Ex parte Brad- 
street, 7 Pet. 634, 8 L. Ed. 810; Walden v. Craig, 14 Pet. 147, 10 L. 
Ed. 393; Holmes v. Jennison, 14 Pet. 540, 614, 10 L. Ed. 579; Mur- 
phy V. Stewart, 2 How. 263, 11 L. Ed. 261 ; Slicer v. Bank of Pitts- 
burg, 16 How. 571, 14 L. Ed. 1063; Spencer v. Lapsley, 20 How. 
264, 15 L. Ed. 902; Tilton v. Cofield, 93 U. S. 163, 23 h. Ed. 858; 
Ricker v. Powell, 100 U. S. 104, 25 L. Ed. 527 ; Chapman v. Barney, 
129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800; BulHtt County v. Wash- 
er, 130 U. S. 142, 9 Sup. 499, 32 L. Ed. 885 ; Gormley v. Bunyan, 138 
U. S. 623, 11 Sup. Ct. 453, 34 L. Ed. 1086; Sawyer v. Piper, 189 U. 
S. 154, 23 Sup. Ct. 633, 47 L. Ed. 757; Royal Ins. Co. v. Miller, 199 
U. S. 353, 26 Sup. Ct. 46, 50 L. Ed. 226; Vicksburg v. Vicksburg Wa- 
terworks Co., 202 U. S. 453, 26 Sup. Ct. 660, 50 h. Ed. 1102, 6 Ann. 
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Cas. 253 ; Oregon & Transcontinental Co. v. Northern Pac. R. Co. 
(C. C.) 32 Fed. 428 ; Sheffield & B. Coal, Iron & R. Co. v. Newman, 
77 Fed. 787, 23 C. C. A. 459. 

But, wholiy aside f rom this question, we will briefly consider wheth- 
er the reply did présent any proper issue in connection with the con- 
sidération of the other assignments of error. 

They are: 

(2) The court erred in the construction of the contract as set forth 
in the record in holding that the title to the apples remaining on the 
trees after the night of October 11, 1909, remained in the plaintiff, 
Hartley, and as such apples were not afterwards picked by Hartley, 
he cannot recover the contract price thereof. 

(3) The court erred in holding, ruling, and adjudicating that said 
contract was executed as to the apples picked and executory as to the 
apples f rozen on the trees. 

(4) The court erred in not allowing recovery by plaintiff for the 
12,672 bushels of apples f rozen on the trees, to wit, $6,381, with 6 per 
cent, interest thereon from October 11, 1909, in addition to plaintifï's 
recovery of $598.26 and costs. 

It must be borne in mind that this is not an action in equity to re- 
form the contract, and such an action would in ail probability hâve 
failed, nor is it alleged that this was a contract in part in writing and 
part oral, but the allégation is that the contract was in writing and the 
writing was as hereinbefore set forth. 

[2] Plaintiff calls attention to section 4617 of the Code of lowa. 

"When the terms of an agreement have been Intended in a différent sensé 
by the parties to it, that sensé is to prevail against either party in which lie 
had reason to suppose the other iinderstood it." 

But it was held as early as Walker v. Manning, 6 lowa, 519, that this 
section did not authorize the introduction of paroi évidence to vary the 
written contract by showing that the intent of the parties was différent 
from that implied in the words used therein. The provision is only 
applicable to a case where the contract involved is fairly susceptible of 
différent meanings. Rouss v. Creglow, 103 lowa, 60, 72 N. W. 429. 
And this statute has no application where the language of the contract 
is plain and unambiguous. It is but declaratory of the common law. 
Inman Manufacturing Co. v. American Cereal Co., 133 lowa, 71, 110 
N. W. 287, 8 L. R. A. (N. S.) 1140, 12 Ann. Cas. 387; Capital Citv 
Carriage Co. v. Moody, 135 lowa, 444, 110 N. W. 903. 

[3] It is manifest that if there were latent ambiguities in this con- 
tract this statute would be applicable, but there is nothing to indicate 
that such ambiguities exist. Hère the chief question is whether the 
contract was in itself a sale of the apples while on the trees, so as to 
pass the ownership, or was it in légal effect only an agreement to sel). 
an executory contract. 

In Mechem on Sales (Ed. 1901) par. 5, it is said : 

"If there be an agreement for sale and the goods perish, the loss falls on 
the seller ; while if there has been a sale, the loss, as a rule, falls on the buver, 
though the goods have not corne into bis possession." 
216 F.— I 
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And in Benjamin on Sales (Ed. 1888) p. 237, § 308: 
"After a contract of sale bas been formed, the first question whlch snggests 
Itself is naturally: What Is its effect? When does the bargaln amount to an 
actual sale, and when Is it a mère executory agreement? 

"We hâve already seen that the distinction between the two contraets con- 
«ists in this; That in a bargaln and sale, the thing whlch is the subject of the 
contract becomes the property of the buyer the moment the contract is con- 
cluded, and without regard to the fact whether the goods be delivered to the 
buyer or remaln in possession of the vendor, whereas in the executory agree- 
ment the goods remain the property of the vendor till the contract is executed. 
In the one case, A. sells to B. ; in the other, he only promises to sell. In 
the one case, as B. becomes the owner of the goods themselves as soon as the 
contract Is completed by mutual assent, if they are lost or destroyed, he is the 
sufferer. In the other case, as he does not become the owner of the goods, he 
cannot claim them specifically ; he is not the sufferer if they are lost, cannot 
maintaln trover for them, and has at common law no other remedy for breach 
of the contract than an action for damages." 

At the time of the making of the contract the apples were still grow- 
ing and a part of the real estate, and it must be presumed that the con- 
tract contemplated they should be nourished from the soil until ripe. 
The plaintiff was to pick the apples and deposit them in piles or on 
packing tables. It is manifest that under our settled rules of construc- 
tion the title did not pass until thèse things were donc. Elgee Cotton 
Cases, 22 Wall. 180, 22 L. Ed. 863. 

Where the written contract purports on its face to be a mémorial of 
the transaction it supersedes ail prior negotiations and agreements, and 
oral testimony will not be admitted of prior and contemporaneous prom- 
ises on a subject so closely connected with the principal transaction 
with respect to which the parties are contracting as to be a part of the 
transaction itself without the adjustment of which the parties cannot 
be considered to hâve finished their negotiations and finally concluded 
a contract. Chicago Lumber Co. v. Comstock, 71 Fed. 477, 18 C. C. 
A. 207; and, to the same efïect, see Godkin v. Monahan, 83 Fed. 116, 
27 C. C. A. 410._ 

There is nothing tending to sustain the alleged estoppel and nothing 
tending to sustain the claim of an élection of remédies. It is true that 
where one has two remédies and he elects to prosecute one of them, 
he cannot subsequently prosecute the other, but the first essential to this 
défense is that it shall appear that there were two remédies. It is true 
that the agreement was to sell the entire crop of apples "now growing 
on his farm," and this contract can never be carried out in its entirety, 
but the destruction of the apples was due either to the négligence of 
the plaintiff in failing to hâve them picked before the llth of October, 
or an untimely frost, which was an act of God, destroyed them. If 
either of thèse avoid the entire contract, it may be that he was not en- 
titled to recover for the apples delivered under the contract, but under 
a quantum meruit, but in Buskirk Bros. v. Peck, 57 W. Va. 360, 50 
S. E. 432, it was held under such circumstances he could recover under 
the contract. In any event the plaintiff has recovered under the con- 
tract for the apples delivered, and he cannot complain that he has been 
permitted so to do. 

l'here is no error apparent prejudicial to the plaintiff and the judg- 
ment of the District Court is afîirmed. 



M. V. MOOEE & CO. V. GILMOKE 99 

M. V. MOOEE & CO. T. GILMORB. 

(Circuit Court of Appeals, Fourth Circuit May 5, 1914.) 

No. 1224. 

Bankeuptcy (§ 178*) — Claims — Oobpoeations — Stock — Sale — Validitt. 

A bankrupt corporation being In flnanclal difflcultles, in January, 1911, 
It was proposed by défendant majorlty stockholder to wlnd up the con- 
cem. In September, tiowever, tbe mlnorlty stockholders proposed that 
tlie corporation sbould purchase defendant's majorlty Interest, amountlng 
to $5,100 par value, for $2,000, to which défendant agreed. Flve hundred 
dollars was paid at the time, whlch was borrowed for the purpose, and 
the balance was secured by three notes secured by a deed of trust cov- 
ering ail the assets of thé corporation. No Improvement resulted from 
the change, and on November lôth the corporation made a gênerai as- 
signaient for the benefit of credltors and on December 5th was adjudged 
an Involuntary bankrupt. Eeld, that such transaction In Itself operated 
to render the corporation Insolvent, and, though the transaction was with- 
out fraud In fact, It was nevertheless fraudulent as against the corpora- 
tion'» creditors, and therefore vold as against Its trustée in bankruptcy. 
[Ed. Kote.— For other cases, see Bankruptcy, Cent Dlg. |§ 221, 264^ 
274, 283, 284; Dec. Dlg. § 178.*] 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville, in Bankruptcy; James 
E. Boyd, Judge. 

Action by Harry M. Gilmore, as trustée in bankruptcy of the Can- 
ton Co-operative Company, against M. V. Moore & Co. Judgment 
for plaintiff, and défendants appeal. Affirmed. 

Louis M. Bourne, of Asheville, N. C. (Bourne, Parker & Morrison, 
and Théodore F. Davidson, ail of Asheville, N. C, on the brief), for 
appelLmt. 

Junius G. Adams, of Asheville, N. C. (Merrimon, Adams & Adams, 
of Asheville, N. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. This is an appeal from a decree of the 
above District Court confirming the findings and order of the référée 
in bankruptcy, which disallowed the claim of appellant. 

It àppears that the Canton Co-operative Company was a North 
Carolina corporation, organized April 21, 1910, with an authorized 
capital of $25,000, but which began business about that time, as its 
charter permitted, with only $10,000 of its stock, consisting of 1,000 
shares, subscribed for and issued. The incorporators were M. V. 
Moore, W. M. Smathers, and Geo. J. Williamson, who are the mem- 
bers of the firm of M. V. Moore & Co., the appellant. Moore and 
Smathers were directors of the corporation, the former being also its 
treasurer and the latter its gênerai manager, and they continued to 
occupy those positions until the transaction occurred which gave rise 
to this litigation. During this period the firm of M. V. Moore & Co. 
held shares to the amount of $5,100, which was a majorlty of the out- 
standing stock. M. V. Moore & Co. were located at Asheville, N. 

>For other cases ses same toplc & S numbsb In Dec. & Âm. Digs. 1907 to date, & Rei>'i' Indexes 
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C, and the corporation carried on its mercantile business at Canton, 
in that state. 

For some reason the enterprise was not successful. That this be- 
came apparent before the close of the year is evidenced by the fact 
that in January, 1911, it was proposed by appellant to sell out the 
stock of goods in bulk and wind up the concern. The other parties in 
interest were unwilling to take this course, and the business went on, 
apparently going from bad to worse during the succeeding six months. 
In the latter part of August matters came to something like a crisis, and 
varions negotiations followed between the majority and minority stock- 
holders. Without reciting the détails, it is sufficient to state hère that 
on or about the 5th of September an arrangement was made by which 
the corporation itself purchased ail the shares of stock held by appel- 
lant for $2,000. Of this sum $500 was paid at the time, with money 
borrowed for that purpose, and the balance by three notes of $500 
each, payable in 6, 12, and 18 months, with interest, the notes being 
secured by a deed of trust covering ail the property and assets of the 
corporation. Moore & Co. thereupon retired, and a new management 
took charge. No improvement resulted from this change, the busi- 
ness further declined, and failure occurred not long afterwards. On 
the 15th of November the corporation made a gênerai assignment for 
the benefit of its creditors, and on the 5th of December was adjudged 
an involuntary bankrupt. In due course of administration the appel- 
lant filed proof of debt for the three notes mentioned, and claimed a 
préférence for their full amount under the deed of trust given to 
secure their payment. The entire claim was disallowed by the référée, 
as above stated. 

It is unnecessary to hold that the members of appellant's firm acted 
in bad faith, or with any fraudaient design in selling their stock. Nor 
is it shown that they used any improper persuasion to that end. So 
far as appears they were no more willing to sell than the other parties 
were to buy, and the latter very likely thought they were making a 
good bargain. No inventory was taken, and no reliable measures 
adopted for getting at the true value of the merchandise then on hand, 
whether for continuing or closing out the business, or the amount 
that could be collected from the unpaid book accounts. The only rea- 
sonable inference from the record is that neither party realized the 
actual state of aiïairs, and that both of them largely overestimated 
what the belongings of the company were worth for any purpose. 
In short, there may hâve been an honest belief on both sides that 
there was a margin of assets over liabilities, and an honest expecta- 
tion that the concern would be able to pay its debts and make a suc- 
cess of the business. 

But ail parties were aware that the corporation was seriously embar- 
rassed ; that creditors were pressing, salaries in arrears, taxes un- 
paid, and a large part of the indebtedness long overdue. Had the truth 
about the assets been ascertained at the time, it would hâve shown at 
best doubtful ability to pay the debts in full, even with good manage- 
ment and the forbearance of creditors; that is to say, it would hâve 
shown that the invested capital was nearly ail lost and the stock prac- 
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tically worthless. That this was the actual situation is found by the 
référée upon évidence which appears to us convincing. Shortly after 
the retirement of Moore & Co., the witness Wentz, who is an expe- 
rienced bookkeeper and accountant, who took part in the negotiations 
for the purchase of appellant's stock, and who later became the gên- 
erai manager of the corporation, audited the books of the concern and 
prepared a statement of its financial condition as of September 5, 
1911. His testimony recites at some length what was done in that 
regard, including an inventory and valuation of the merchandise in 
stock, and a careful estimate of the amount that could be realized 
from the outstanding accounts. This appraisal shows total assets of 
less than $100 in excess of liabilities on the date mentioned, exclusive 
of debts owing to stockholders. No reason appears for doubting that 
Wentz made an honest and intelligent effort to find out just how the 
corporation stood, and we regard his appraisal as a conservative and 
even libéral valuation of the company's assets at the time of the pur- 
chase of the stock in question. As might be expected, it proved a 
good deal more accurate than the estimâtes and opinions on which 
the parties apparently acted; and this view is confirmed by the much 
lower priées which the trustée in bankruptcy was afterwards obliged 
to accept. 

In view of the relations above stated between the buyer and seller 
of this majority stock, it must be held that Moore & Co., whatever 
their belief at the time, were chargeable with fuU knowledge of the 
financial condition of the corporation, and that their rights are to be 
determined by the facts which actually existed. The vice of the trans- 
action under review is not found in dishonest intention on their part, 
but in the distressed situation of the company which operated as mat- 
ter of law to make what they did a fraud upon creditors. Without 
adding a dollar to the assets they increased the liabilities some 20 
per cent., and got security for the debt so created by a pledge of ail 
the property of the corporation. The necessary effect of this arrange- 
ment was to make the concern hopelessly insolvent. The stock they 
parted with was valueless, and the notes they took had no valid con- 
sidération. 

To uphold the transaction hère disclosed, however free from moral 
delinquency, and thereby give préférence over other creditors to thèse 
majority stockholders whose debt is the purchase price of their own 
shares sold to the corporation itself, when its condition was mani- 
festly precarious, to say the least, would be so contrary to good con- 
science and common sensé that no argument is needed to show that 
it ought to be condemned. The members of appellant's firm were 
bound to know, as the event proved, that the concern was on the verge 
of failure, and the law forbade them to deplete the assets, which be- 
long in equity to the creditors, for the purpose of recovering some 
part of an otherwise lost investment. 

The case, In re Castle Braid Co. (D. C.) 145 Fed. 224, which is 
referred to at length in appellant's brief, holds nothing whatever in- 
consistent with the views herein expressed. Not only are the facts 
materially différent, as respects the vital issue in dispute, but the only 
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question decicîed was that, under the circumstances there appearing, 
the proof of debt filed by the claimant made a prima facie case in his 
favor, and cast the burden of disproof on the trustée. Moreover, 
the opinion contains a statement of the settled rule of law as foUows : 

"However, it must be borne in mlnd that the law looks with à watchful 
eye upon such a transaction — one between those havlng the management of a 
corporation, being directors therein, and occupjing a position of trust and 
confidence, and the corporation itself — especially where such directors are to 
be benefited in any way, and where, as hère, the rights of gênerai creditors 
are insolved." 

The case of Smith Lumber Co. (D. C.) 132 Fed. 618, affirmed in 
140 Fed. 988, 72 C. C. A. 682, is directly in point. The facts are 
strikingly similar and the question presented identically the same. 
It is décisive of this case. 

However, we see no occasion for reviewing the authorities or oth- 
erwise prolonging the discussion. In our judgment, the référée was 
clearly right is disallowing appellant's claim, and the decree confirm- 
ing his décision will theref ore be affirmed. 



In re LATHROP, HASKINS & CO. 

(Circuit Court of Appeals, Second Circuit' July 8, 1914.) 

No. 261. 

1. Principal and Agent (§ 85*) — Lusses bt Agent — Indemnification. 

An agent is entitled to be Indemnified by his principal for losses aris- 
ing by reason of acts done In the course of the agency, provlding the 
agent's acts or transactions are not contrary to law. 

[Ed. Note. — For other cases, see Principal aud Agent, Cent. Dlg. §§ 
22é-228 ; . Dec. Dlg. § 85.*] 

2. Joint Advkntubes (§ 4*) — Stock Pool — Losses — Right to Ikdkmnitt. 

L. & Co. organized a stock pool to deal In the stock of a specified rail- 
road Company; F. & Co. subscribing to the extent of 2/17 in one venture 
and 1/5 in another. L. & Co. as agents of the subscribers gave the buy- 
Ing and selling orders, and when stock was bought would pay for it and 
deliver it among the subscribers in proportion to their respective Inter- 
ests, and when it was sold would call on the subscribers to furnish the 
stock for dellvery in the same proportions. On January 19, 1910, L. ft 
Oo. bought stock for the pool, but on that day they failed, aud because of 
their failure did not take or pay for the stock, nor was any portion 
thereof tendered to the subscribers, nor any demand made on them to 
contribute to the purchase prlce ; the stock boing resold for the account 
of L. & Co., cansiug a heavy loss. Ileld, that the loss was caused, not by 
the carrying out of the duties of L. & Co., under the pool contract, but 
by their Insolvency only, and hence F. & Co. though having failed on 
the same day, could not be eompelled to contribute any portion of such 
loss. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dig. §5 3-6; 
Dec. Dig. § 4.*] 

3. Indemnity (§ 9*) — Measubb of Damages. 

ïhe measure of damages for breach of a contract of Indemnity is not 
the amount of liability Incurred, but the amount actually paid by the per- 
son indemnified on account of the loss. 

[Ed. Note.— For other cases, see Indemnity, Cent. Dig. §§ 16, 17; Dec. 
Dig. § 9.*] 

•Pw other cases see same toplo & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from the order of the United States 
District Court for the Southern District of New York, dismissing a 
pétition for the review of an order made by a référée in bankruptcy. 

See, also, 184 Fed. 534. 

Hays, Hershfield & Wolf, of New York City (Ralph Wolf, of New 
York City, of counsel), for Irving L. Ernst et al, as trustées, etc. 

Abram I. Elkus and Wilham A. Barber, both of New York City 
(Abram I. Elkus, and William E. CoUins, both of New York City, of 
counsel), for respondents. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

ROGERS, Circuit Judge. The appellants are the trustées in bank- 
ruptcy of J. M. Fiske & Co. and others, bankrupts, and they allège 
that Éathrop, Haskins & Co., bankrupts, were, at and before the filing 
of the pétition in bankruptcy against them, and still are, justly and 
truly indebted to the firm of J. M. Fiske & Co. in the sum of $123,- 
578.79. On the same date that Lathrop, Haskins & Co. "became bank- 
rupt, J. M. Fiske & Co. also failed, the failure of each having been 
occasioned by a severe décline in Columbus & Hocking stock. The 
appellants hâve an admitted claim against the estate of Lathrop, Has- 
kins & Co. of $103,485.17. The question involved is whether or not 
there should be set off as against this admitted liability the sum of 
$22,812.38 as claimed by the trustée of Lathrop, Haskins & Co. 

It appears that in March and July, 1909, certain New York Stock 
Exchange houses, including, among others, Lathrop, Haskins & Co. 
and J. M. Fiske & Co. entered into two joint ventures for the pur- 
chase and sale of shares of the common stock of the Columbus & Hock- 
ing Coal & Iron Company. J. M. Fiske & Co. subscribed therein to 
the extent of ^/n thereof in one joint venture, and ^/s thereof in the 
other joint venture. Lathrop, Haskins & Co., as the agents of the 
joint ventures, gave the buying and selling orders for the stock. When 
stock was bought it was distributed by Lathrop, Haskins & Co. among 
the participants in the joint ventures in proportion to their respective 
interests. When stock was sold the participants in the joint under- 
taking were called upon by Lathrop, Haskins & Co. to furnish the 
stock for delivery, in proportion to their respective interests. 

On January 19, 1910, brokers, acting upon instructions from Lath- 
rop, Haskins & Co., bought a total of 2,600 shares of Columbus & 
Hocking Coal & Iron Company stock at a total cost of $217,562.49. 
This was the day on which Lathrop, Haskins & Co. failed, and be- 
cause of their failure they did not take and pay for this stock, as had 
been their custom in the past in respect to stock purchased for the 
joint adventure or pool. If they had proceeded as respects this pur- 
chase according to the method they pursued as respects the other pur- 
chases previously made by them for the pool, they would hâve taken 
and paid for this stock and then distributed it among the members of 
the pool, including J. M. Fiske & Co., and thereupon, under the terms 
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of the pool agreement, such members would hâve been obligated to 
accept and pay for their proportionate share of said stock. Lathrop, 
Haskins & Co. never made any demand or request upon J. M. Fiske 
& Co. to purchase or take up their proportion of the shares, and they 
never tendered such shares. And as Lathrop, Haskins & Co. did not 
themselves, according to their custom, take and pay for the stock, it 
was resold and brought only $69,929, causing a loss to Lathrop, Has- 
kins & Co. of $147,633.49. 

The trustée in bankruptcy of Lathrop, Haskins & Co. claims that 
he should be allowed to offset against the claim filed by J. M. Fiske & 
Co. for $103,485.17 the sum of $22,812.38, representing J. M. Fiske 
& Co.'s proportionate share of the total loss of $147,633.49 suffered 
by Lathrop, Haskins & Co. The référée in bankruptcy allowed the 
claim made by Lathrop, Haskins & Co., and ordered the claim of J. M. 
Fiske & Co. reduced by the sum of $22,812.38. And on pétition to re- 
view the District Judge affirmed the action of the référée. 

[ 1 ] The case was decided in the court below upon the principle that 
an agent is entitled to indemnity from his principal for losses occur- 
ring in the due exécution of his agency. We do not understand that 
any one questions the principle that an agent must be indemnified by 
those for whom he has acted against loss arising by reason of acts 
donc in the course, of the agency. The principle is an old and well- 
established one which entitles the agent to call upon his principal to 
indemnify him against the conséquences of ail acts done by him in the 
exécution of his agency, provided the actions or transactions are not 
contrary to the law. In the language of the Suprême Court in Bibb 
v. Allen (1893) 149 U. S. 481, 498, 13 Sup. Ct. 950, 956 {37 L. Ed. 
819): 

"Speaklng generally, the agent has the right to be relmbursed for ail his 
advances, expenses, and disbursements incurred in the course of the agency, 
made on account of or for the benefit of his principal, when such advances, 
expenses, and dlsbursements are reasonable, and hâve been prcperly incurred 
and pald without misconduct on the part of the agent. * • * It is an- 
other gênerai proposition, in respect to the relation between principal and 
agent, that a request to undertake an agency or employment, the proper ex- 
écution of which does or may involve the loss or expenditure of money on 
the part of the agent, opérâtes as an implied request on the part of the 
principal, not only to Incur such expenditure, but also as a promise to re- 
pay it." 

[2] But the question we hâve to consider is whether the facts of this 
case bring the transaction within the opération of the rules thus stated. 
Was the loss which Lathrop, Haskins & Co. incurred a loss incurred 
without f ault on their part and without violating their duties as agent ? 
The claim is made that, inasmuch as Lathrop, Haskins & Co. failed to 
take and pay for the stock which they purchased, they were never in a 
position to deliver it to J. M. Fiske & Co., the latter were never under 
any obligations to take and pay for their proportionate part of it. And 
that as no demand or request was ever made upon J. M. Fiske & Co. 
to purchase or take up their proportionate part of the shares and no 
tender of the shares was made, no obligation existed to reimburse 
Lathrop, Haskins & Co. for the loss they incurred. In other words, 
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it is asserted that Lathrop, Haskins & Co. failed to perform their con- 
tract, and therefore are not entitled to indemnity. 

In Duncan v. Hill, L. R. 8 Ex. 242 (1873) the facts were as follows : 
The plaintiffs were brokers, and bought for the défendant certain 
shares of stock for the account of July 15th; on tha't day by the de- 
fendant's instructions they carried them over to the account of July 
29th, and paid différences amounting to £1,688; on July 18th 
the brokers, being unable to meet their engagements, by reason of 
various persons for whom they had made contracts (the défendant 
being one) failing to make their due payments, were declared default- 
ers, and, according to the rules of the Stock Exchange, ail their trans- 
actions were closed, at priées current on that day. The resuit was to 
make the brokers liable to pay a further sum for différences upon the 
stocks and shares so carried over by them, and they sought to recover 
this différence, together with the il,688 from the défendant. As 
to the latter claim no contest was made, but the défendant denied 
the right to recover the former claim. The court decided for the de- 
fendant, and held that as the loss incurred by the brokers arose from 
their own default by reason of their insolvency brought on by want of 
means to meet their other primary obligations, and that as there was 
no évidence that such insolvency was occasioned by reason of their 
having entered into the contract for the défendant, the latter was not 
liable. 

So in the case at bar the loss incurred by the brokers Lathrop, Has- 
kins & Co. arose from their own default. There is nothing in the rec- 
ord which shows that any demand was made upon J. M. Fiske & Co. 
or upon any of the other members of the pool, and if no such demand 
was made and no opportunity afforded to them to turn over to Lath- 
rop, Haskins & Co. their respective proportions of the money needed, 
they were not in default, but the default was solely the default of 
Lathrop, Haskins & Co. The default is the same whether under the 
agreement of the parties, Lathrop, Haskins & Co. had or had not a 
right to call upon the parties to the pool to furnish the money for the 
purchase of the stocks before they were prepared to make delivery of 
the stocks. If we concède, for the purpose of argument, that Lathrop, 
Haskins & Co. had a right to ask for payment before they had posses- 
sion of the stocks, they never exercised the right. It is said that if 
they had made a demand on J. M. Fiske & Co., the latter could not 
hâve comphed with it, as the bankrtiptcy of that fîrm occurred on the 
same day. Non constat that J. M. Fiske & Co. would not hâve raised 
sufficient money to hâve met this particular obligation, if obligation it 
was, had the demand been made. Neither does it appear from any- 
thing upon the record that the failure of Lathrop, Haskins & Co. to 
take the stock would hâve been avoided if J. M. Fiske & Co. had sup- 
plied their proportionate part of the money needed to complète the 
payments. It is true that tender is waived where it is useless to make 
it. And it is urged that as the bankruptcy of J. M. Fiske & Co. oc- 
curred on the very day that that of Lathrop, Haskins & Co. occurred, 
the tender would bave been useless. But we think that if the prin- 
ciple referred to is to bave any application to the facts of this case, it 
should affirmatively appear that the default of' Lathrop, Haskins & 
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Co. as to this stock happened after, and not before, the receiver of 
J. M. Fiske & Co. had been appointed. But even if that affirmatively 
appeared to be the fact, we do not wish to be understood as intimating 
that in our opinion the claim now made against J. M. Fiske & Co. 
could be sustain^d. 

There can be no implied obligation to indemnify a broker for a de- 
fault which is due to his own insolvency brought on by want of means 
to meet his own personal obhgations. And if a broker or agent seeks 
to recover upon the theory of an implied obligation to indemnify him 
against losses, the burden must be upon him to show that the loss was 
occasioned by the default of the principal, and was not occasioned by 
the broker's own default or insolvency or failure to do his duty. He 
must show that the loss for which he seeks indemnity would not bave 
occurred but for the default of the principal. If this be the law, then 
it would be necessary that the trustée for Lathrop, Haskins & Co. 
should show that the default made by them was not due to their own 
insolvency and inability to meet their own obligations, but was occa- 
sioned by the failure of their principal, J. M. Fiske & Co., to meet 
theirs. This they hâve not donc. And even if it were to be conceded 
that J. M. Fiske & Co. were in default, although no demand had ever 
been made upon them, and although Lathrop, Haskins & Co. were in 
no position to make a demand under the terms of the agreement, not 
having obtained the stocks, still it would be incumbent to show that it 
was the default of J. M. Fiske & Co., and not the insolvency of Lath- 
rop, Haskins & Co., which occasioned the loss if indemnity is to be 
made. In Duncan v. HiU, supra, the défendant, along with many oth- 
ers, was in default, but the fact of the defendant's default did not en- 
tide the plaintiff to his indemnity because the loss was not due to the 
defendant's default but to the plaintifif's insolvency. 

The agreement between the parties to this pool seems to hâve been 
an agreement on the part of Lathrop, Haskins & Co. that that firm 
would purchase certain shares of stock, and that after it had been so 
purchased and paid for by them they would distribute it among the 
members of the pool, who would then reimburse Lathrop, Haskins & 
Co. according to their respective interests. That this was the under- 
standing seems to be shown by the conduct of the parties in their prior 
dealings. The stipulated facts show that if Lathrop, Haskins & Co. 
had taken and paid for the stock, they might hâve been in a position 
then to assert a claim against J. M. Fiske & Co. for the cost of their 
proportionate share. As Lathrop, Haskins & Co. never fulfilled the 
condition, they hâve no claim which they can assert. 

[3] The court below seems to hâve confused a distinction which 
exists between a covenant to pay money and a covenant to indemnify. 
The theory of the court appears to hâve been that there was an obli- 
gation on the part of J. M. Fiske & Co. as a principal to indemnify 
Lathrop, Haskins & Co. as agents for losses incurred in the purchase 
of thèse stocks. But in the final adjustment of the claim it seems to 
hâve proceeded upon the theory of a covenant to pay money, and iiot 
upon the theory of indemnity. For it allows the whole claim of $22,- 
812.38. But the measure of damages in contracts of indemnity is not 
the amount of liability incurred, but the amount actually paid by the 



MUNEOE V. UNITED STATES 107 

person indemnified on account of the loss. See Central Trust Co. v. 
Louisville Trust Co., 100 Fed. 545, 546, 40 C. C. A. 530, 531 (1900) ; 
the court through Mr. Justice Lurton, after citing Wicker v. Hoppock, 
6 Wall. 94, 18 h. Ed. 752 (1867), Mills v. Dows, 133 U. S. 424, 10 
Sup. Ct. 413, 33 L. Ed. 717 (1890), and Johnson v. Risk, 137 U. S. 
300, 308, 11 Sup. Ct. 111, 34 L. Ed. 683 (1890), says: 

"Thèse cases emphasize the distinction between a covenant to pay and one 
to Indeninify, and hold that an action wlll lie for a breach of a covenant to 
pay before actual payments by the plaintifl", but net upon a mère covenant 
of indemnity, until the plaintiff has actually sustaiued loss or damage." 

Now Eathrop, Haskins & Co., being bankrupt, it must be conceded, 
can never pay the full amount of the clairn of the brokers for $147,- 
633.49, due becaùse of the failure to take the stocks in question. And 
assuming that any liability of indemnity exists against J. M..Fiske & 
Co., it is only a right to be indemnified by the latter for such a propor- 
tionate share of $147,633.49 as the. estate of Lathrop, Haskins & Co. 
ultimately pays. As only a small proportion of the claim of $147,- 
633.49 made against Lathrop, Haskins & Co. will ever be paid if the 
trustées of J. M. Fiske & Co. are made to pay 100 per cent, of their 
proportionate part of that claim, they will be receiving much more by 
way of indemnity than they will pay or disburse. 

But for reasons already stated we do not think that, either upon 
the theory of an agreement to pay or upon the theory of an agreement 
to indemnify, any reason exists at law or in equity for allowing the 
trustées of Lathrop, Haskins & Co. to assert against the trustées of 
J. M. Fiske & Co. any claim for a loss incurred^y their own default 
in not completing the purchase of the shares of stock according to their 
agreement. 

The decree is reversed. 



MUNROE V. UNITED STATES. 

(Clroult Court of Appeals, First Circuit. July 9, 1914. Rehearing Deniéd 

August 11, 1914.) 

No. 1047. 

WlTNESSES (§ 21*) — FaILUKE TO COMPLT WITH SUBPCENA DUCES TeCUM 

Liability fob Cohtempt. 

A witness is not subject to punishment for contempt for faillng to 
produce, in obédience to a subpœna duces tecum, documents whlch were 
not in hls physical possession nor under his Personal control as of légal 
right, but vs'ere in a foreign country across seas, in the possession of a 
partnership of which he was a member, but not subject to his control 
except by consent of his copartners. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 37-^1; Dec. 
Dlg. § 21.*] 

In Errer to the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Procecding for criminal contempt by the United States against 
Henry W. Munroe. Finding of guilty, and défendant brings error. 
Reversed. 

For opinion below, see 210 Fed. 326. 

•For etber cases see same topic & % httmbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Boyd B. Jones, of Boston, Mass. (Henry R. Stern, of New York 
City, on the brief), for plaintifif in error. 
Asa P. French, U. S. Atty., of Boston, Mass., for the United States. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a writ of error to the District 
Court of the United States for the District of Massachusetts to review 
a judgment against Henry W. Munroe for contempt. The facts of 
the case are mainly stated for our purposes in the opinion of the Dis- 
trict Court. 

Munroe was found guilty of criminal contempt, and sentenced to 
pay a fine of $250 and be confined in jail for 10 days. The contempt 
charged was the alleged refusai or f ailure of Munroe to produce cer- 
tain checks before the grand jury after service on him of a subpœna 
duces tecum. Munroe failed to produce the checks as ordered by the 
subpœna. Munroe is a citizen of the United States, residing, at the 
time of the service of the subpœna upon him, in the city of New York. 
He is the senior partner of the firm of Munroe & Co., whose principal 
place of business was, and is, in Paris, France, where the checks in 
question were, and always hâve been, and still are, and where the 
business transactions out of which the checks arose occurred ; none of 
the transactions, so far as Mr. Munroe's partnership is concerned, hav- 
ing been in the United States. 

There was no spécifie finding of facts; but this writ of error has 
proceeded before us on the opinion filed in the District Court as though 
it had been a formai finding of facts, the same having been incorporat- 
ed in the record. It is necessary, therefore, witli référence to certain 
requests for rulings, to refer to what appears in that record. The 
District Attorney had observed, as appears by the record, that he un- 
derstood that certain requests were for facts, and not requests for 
rulings ; and he said he was not quite clear whether the court ref used 
to give them or declined to pass upon them as being immaterial. There- 
upon the following came f rom the court : 

"I regard them as immaterial, but I also refused them because the évi- 
dence produced before me did not sustain them." 

Then Munroe excepted to the refusais of the court to find the facts 
as stated in certain other requests, some of which we will call to spécifie 
attention. Under the circumstances, we might reverse for the want 
of formai findings of fact, but we deem it suitable to proceed on the 
same line on which the parties hâve proceeded, namely, to hold the 
matters stated in the opinion of the District Court as facts found, and 
to pass upon the rulings made, and those requested and refused, in 
the light of what appears in the record before us. Proceeding thus, 
the facts found by the court covered the following: 

"I flnd the material facts to be as foUows: The défendant is a member of 
a partnership (Munroe & Co.) which consists of five partners and has been in 
existence at least 10 years. It is organized under the laws of France and 
is engaged in the business of banbing and forelgn exchange. The défendant 
has been a member of the firm slnce its organization, and is now the senior 
partner, and has the largest individual interest ; he is a citizen of the United 
States. The principal place of business of the firm is in Paris, where three 
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of the partners are résident, of whom one Is a French citizen, and another is 
a brother of the défendant. It has also had, for 10 years at least, a place 
of business in New York, In or near which city the défendant and one other 
partner réside. This place of business is carried on under the name of John 
Munroe & Co. Although the partnership is, as stated, organized under the 
French law, the rights of the partners inter sese do not appear, as to the 
papers and matters concerned in thèse proceedings, to be différent from 
what they would be under the law of this district. At times the défendant 
went to Paris and participated in the business there, and one of the Paris 
partners came to New York and participated in the business there. 

"In May, 1913, the United States offlcers had reason to believe that one 
Mary A. Dolan, of Brookline, Mass., might hâve been guilty of ofCences against 
the crimlnal laws of the United States by smuggling merchandise imported 
by her from Paris, France, into the district of Massachusetts, and her con- 
duct in relation thereto was under investigation by the grand jury for this 
district at the times herein referred to. She had had a deposit with Munroe 
& Co. at Its Paris establishment, against which she had drawn checks, which 
had been delivered to varions persons in Paris in payment of accounts due 
them. Thèse checks had been paid by Munroe & Co. at their Paris branch, 
and the pald checks were retained there. * * • 

"On September 19, 1913, the défendant and the other New York partner 
«f Munroe & Co. were duly served with a subpœna duces tecum of this court, 
commanding them to appear before the United States grand jury in Boston, 
and to produce certain papers and documents therein speclfied, among which 
were certain paid checks drawn by Mary A. Dolan upon Munroe & Co. at 
their Paris house. Other papers were called for by the subpœna, the pro- 
duction of which Is not now insisted upon, and as to which the défendant 
was informed by the United States offlcers that they need not be produced. 
A correct copy of said subpœna and returns of service thereon is annexed to 
ihe presentment of the grand jury for contempt. No question has at any 
time been raised by the défendant that the subpœna required the production 
of an unreasonable number of documents, or insufflciently described the docu- 
ments which were required. The checks called for by it were material and 
important évidence upon the matters which the grand jury were investigat- 
ing. At the time of the service of this subpœna, said checks were, and they 
etill are, in Paris, in the possession of the firm of Munroe & Co., of which the 
défendant, as has been stated, was and is a member. In. other words, the 
possession of the checks was in the défendant and his four partners as joint 
tenants. 

"This subpœna the défendant, under advlce of counsel, entlrely disregarded 
In so far as it required the production of papers or documents. He did not 
communlcate to his partners in Paris the fact that the subpœna had been 
served upon hlm. He made no request upon the Paris house to forward the 
papers called for by it, and made no effort whatever to obtaln any of the 
papers specified In it. He appeared before the grand jury October 22d and 
testlfled that he had not the papers called for, that he had made no effort 
whatever to obtaln them since the service of the subpœna, and that he was 
under no obligation to make any effort to obtaln said papers or checks. The 
other New York partner was excused from appearing before the grand jury, 
and no proceedings are pending against hlm. 

"Thereupon the défendant was presented by the grand jury for contempt, 
and thèse proceedings were instituted. The statements of fact in the pre- 
sentment of the grand jury are true. 

"A hearing was had before me upon said presentment on October 29th, at 
which the défendant was présent with counsel, and such évidence was taken 
as either party dosired to ofCer. At said hearing the facts appeared to be 
as above stated, and at the conclusion of the hearing I said: 

" 'I think, when the government required évidence for use in prosecutions, 
that as a citizen of the country he was bound to make a reasonable and bon- 
est and dUIgent effort, not to pass into unreasonable bounds (and plainly to 
procure a few checks was nothing unreasonable to ask of a man) to get the 
évidence requested when he was a joint owner of it. I do not thlnk it is par- 
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tlcularly Important that the papers in thls case are In Paris. They mlght be 
In Chicago ; they mlght be in San Francisco. The fact is that a joint owner 
of documents caîled for by a subpœna duces tecum, without making any effort 
whatever to procure them, cornes into court and says, "I am not bound to 
make any effort." I think he Is. I haven't any doubt that upon the faets 
hère the défendant is in contempt.' " 

Other matters appearing in the opinion of the District Court are not 
essential to the case présentée! hère. They were connectée! with a praise- 
worthy attempt on the part of the court to adjust the matter amicably. 
In the eyes of the law they are only personal matters, and cannot affect 
this writ of error. 

Various errors were assigned that were too gênerai according to 
technical rules. The grounds upon which we rest our conclusion, how- 
ever, are of so fundamental a character that we hâve a right to refuse 
to be committed to any resuit contrary thereto ; and they may be said 
to be covered by the gênerai assignments of error to which we refer, 
and also by the f ollowing assigned error : 

"3. Said District Court erred in refusing to make the sixth ruling requested 
by the défendant, naniely: 

" 'The évidence does not warrant a finding that at or siuce the date of the 
service of the subpœna upon the défendant the checks or drafts therein re- 
ferred to were not iu Paris, Trance, in the actual possession of the partners 
of the défendant under a partnership agreement whereby such partners were 
under no obligation to send the siime to the défendant at New York, and 
whereby the défendant had no right, without the consent of ail the part- 
ners, to hâve the checks sent to him at New York.' " 

As to this refusai the request was correct, because, the right being 
a joint right, and the papers ref erred to, as well as the partners re- 
ferred to, being in a foreign country, where the business to which the 
papers related was transacted, it was plain that the partners who re- 
sided there, and had the papers in their possession had the privilège of « 
objecting to their being forwarded to a foreign country if they desir- 
ed so to do. This is plain law, as was stated by Vice Chancellor Shad- 
well in The Attorney General v. Wilson, 9 Simons, pages 526 and 530. 
It may be added that this proposition is so clear that there is no neces- 
sity of citing any authorities in référence thereto. It is true that the 
court observed that if Munroe had been insistent upon a request for 
the papers they would hâve been forwarded to this country; but there 
is no évidence to.that efïect. We know of no proofs upon that point 
except of a mixed character ; indeed, so far as that is concerned, the 
case is exactly like The Attorney General v. Wilson, supra, except that 
in The Attorney General v. Wilson the party proceeded against made a 
statement that his copartners would not give their consent to the de- 
livery of the books, papers, etc., asked for by the subpœna. In nei- 
ther case was there any direct évidence that such a consent had been 
in fact refused. 

Two other errors assigned were as f ollows : 

"(8) Said District Court erred in ruling that the question of whether the 
défendant was of right entitled to liave said checks or drafts sent to him at 
New York by hls partners for the purposes of said subpœna was immaterial, 

"(9) Said District Court erred In refusing to make the eleventh ruling re- 
quested by the défendant, namely: 
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" 'If the défendant at the date of the service of sald subpœna was not, and 
bas not since been, entltled as of right to hâve sald checks or drafts sent to 
Mm at New York for the purposes of said subpœna, then he cannot be found 
guilty of crlminal contempt for not having obtained them, even if the court 
should find that his partners by way of favor would hâve sent them to Mm 
at New York if he had requested it.' " 

In proceeding on a matter of contempt, involving a fine and im- 
prisonment, Munroe was entitled to hâve his rights positively determin- 
ed, and there should hâve been a positive ruhng of the court upon 
thèse propositions ; and that ruling would necessarily hâve been against 
the United States, and would hâve positively precluded any proceeding 
against Munroe growing out of the answer thus given. In the line of 
the request JDer the above alleged errors 8 and 9, was also the following 
leading up to them, although it was practically covered by what we hâve 
from the opinion of the learned judge of the District Court: 

" (13) The District Court erred in ref using to make, without any qualifica- 
tion, the findings of fact asked for In the défendants first request for find- 
ing, namely: 

" 'At the time of the service of the subpœna ref erred to in the above-en- 
titled pétition the défendant was in New York City, and the checks therein 
set forth were not in the physical possession of the défendant, but were in 
Paris, France, in the possession of the banking copartnership of Munroe & 
Co., of wMch the défendant was then a partner.' " 

No observation, however, is required with référence to assigned er- 
ror 13 ; it only leads up to assigned errors 8 and 9, and the whole 
together would bave necessarily resulted that the court could not com- 
pel Munroe to do what he could not do in his own right, nor punish 
him for contempt in neglect in référence thereto. The fundamental 
question involved is not one of morals or étiquette, nor one whether the 
court could punish Munroe for not doing what he could accomplish 
only with the aid of favors from other persons; it could only punish 
him for what was ig his power or légal right to do, and this, too, leads 
directly to what is the leading case on this topic. 

We refer to the opinion of Lord Ellenborough, in Amey v. Long, 9 
East, 473, relating to subpœna duces tecum, announced in 1808, and of 
the highest authority in référence thereto. He was speaking the unan- 
imous opinion of the Court of King's Bench. Some things bave since 
been broadened out in practice, but there is nothing to show that 
what we now quote from this opinion, at pages 482 and 483, bas ever 
been modified in practice or questioned in theory, namely: 

"As to the flrst of thèse objections, and which applies to both counts of 
the déclaration equally, it appears to us that the allégation 'that the défend- 
ant could and mlght in obédience to the said subpœna hâve produced and 
shown forth at the time and place aforesaid, at the said trial of the said 
issue, the said warrant mentioned and referred to in the writ of subpœna.' 
in the plain, natural, and obvions sensé of thèse words, imports an immé- 
diate physical ability to do the thing required to he done on the part of the 
défendant; i. e., that the défendant was able, by having the warrant in his 
own possession, to bave produced it, and not that, by application to others 
■who had the custody of it, he could and might hâve aequired the means, and 
indlrectly bave become the instrument, of producing it. The latter sensé of 
the words is indeed so remote from the ordinary understandlng of mankind 
on such a subject, and has so little référence to the duty sought to be enforced, 
viz., tie production of that by the witness which the witnesa could, In obedi- 
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ence to the subpœna, personally produee, that, after verdict, It Is not to bc 
intended that the judge at the trial recelved proof of the words In thls stralned 
and unnatural sensé of them. And when it Is afterwards said In the count 
that the défendant did not, nor would, at the time and place of trial, pro- 
duce the warrant, although solemnly called upon by the court for that pur- 
pose, 'and, although he had no lawful or reasonable excuse or impediment to 
the contrary,' it certalnly excludes the case of the warrant being in the pos- 
session of another, and on that account attainable only through &e means or 
by the delivery of such other person, inasmuch as the existence of such cir- 
cumstances, if they had in fact existed, would hâve afforded 'a lawful and 
reasonable excuse and impediment to the contrary,' and of course bave falsi- 
fled the allégation upon which the blâme of nonproduction Is rested ; no man 
being obliged, according to any sensé of the eflect of such a subpœna, to sue 
and labor la order to obtain the possession of any instrument from another 
for the purpose of its production afterwards by himself, In obédience to the 
subpœna." 

We lay emphasis hère upon the words, "could and might hâve pro- 
duced," "imports an immédiate physical abiUty to do a thing required," 
"by having the warrant in his own possession," "and not that by appli- 
cation to others who had the custody of it," "which the witness could, 
in obédience to the subpœna, personally produce," "excludes the case of 
the warrant being in the possession of another," "and no man being 
obliged to sue and labor," etc. Of course, this is not to be taken too 
Uterally, but it certainly applies to the case of this plaintiff in error. 
He could not lawfully be called upon under a writ of subpœna duces 
tecum, to sue and labor to the extent of superintending shipment of 
papers from France to the United States, to hâve the care and respon- 
sibility of them upon arrivai, or of being obliged to await the necessi- 
ties of Atlantic navigation, and to assume ail the other incidents of an 
importation of this character, including the chance of the time of the 
arrivai of the documents and the travel to and from in connection 
therewith, merely for the per diem of a witness of perhaps only one 
day attending court, and the mileage from his place of résidence to the . 
place of trial. 

We make thèse observations because the amount of responsibility 
and attention required from the position of the United States, with réf- 
érence to importing documents from a foreign country, are too great 
to be lawfully demanded as the resuit of a subpœna duces tecum upon 
an ordinary witness; and in doing this we stop short of considering 
whether, in any event, the service of a subpœna can compel a witness 
to go outside of the district of his own résidence for the purpose of 
obtaining documents, or for any purpose except traveling to the place 
of judicial session for which he is compensated, and especially whether 
a subpœna duces tecum can compel the holder of documents, which, 
in many cases, may be of very great value, to transport them from one 
foreign country to a domestic country, and especially across the high 
seas, with ail the périls attaching thereto. No case can be f ound which 
justifies a proposition of that character. The caution which the com- 
mon law took in regard to transportation of documents of value across 
the high seas is illustrated by what is said in Bacon's Abridgement un- 
der Error (D) IL While, with référence to a writ of error from Par- 
liament to the King's Bench, the Chief Justice was required to attend 
with the original record, though the same was immediately restored 
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to the King's Bench, yet, on a writ of error to a judgment in the King's 
Bench in Ireland, only a transcript of the record was sent across the 
channel by reason of the dangers of the seas. This practice was com- 
mented on by Lord Mansfield in Vicars v. Haydon, Cowper, 841 an4 
843. 

The judgment of the District Court is reversed, and the case is re 
manded to that court for further proceedings in accordance with law 



In re ROMADKA BROS. CO. 

FIRST SAVINGS & TRUST CO. v. ROMADKA. 

(Circuit Court of Appeals, Seventh Circuit May 29, 1914.) 

No. 2046. 

1. COBPOIÎATIONS (§ 484») POWERS GUAE.4.NTY. 

A corporation cannot ordlnarlly become bound as an accommodation 
guarantor, and Its naked promise as surety or guarantor with or without 
an indépendant considération cannot be enforced. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. $ 1815; Dec. 
Dlg. § 484.*] 

2. Bankruptct (§ 341») — Claim against Estate — Lia'biliiies — Novation— 

Evidence. 

On an application to establish a claim against the corporation's estate 
tn bankruptcy on a note of certain of its stockholders guaranteed by it, évi- 
dence held Insufficient to show a novation agreement or an assumptlon by 
tlie corporation of the Indebtedness represented by the note, but on the 
contrary, to establish that the guaranty was made for the mère accommo- 
dation of the stockholders, and was not based on an independent consid- 
ération flowlng to the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 516, 528; 
Dec. Dlg. i 341.*] 

8. Coepoeations (§ 484*) — Powees — Indebtedness — Subety — Gxjaeantt. 

While a corporation may blnd itself as surety or guarantor to perform 
a contract, made for Its beneflt or in the furtherance of an object wlthln 
Its corporate powers and purposes, it cannot blnd itself for the payment 
of debts owlng by Its stockholders to third parties, wherein It had no In- 
terest, elther direct or collatéral, against which guaranty It may properly 
plead the défense of ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1815; Dec. 
Dig. § 484.*] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

In the matter of bankruptcy proceedings of Romadka Bros. Com- 
pany. An order of the référée rejecting the claim of the executors of 
Charles P. Romadka, deceased, was reversed by the District Court (206 
Fed. 944), and the First Savings & Trust Company, trustée of the 
bankrupts, appeals. Order of District Court reversed, with directions 
to disallow the claim. 

The bankrupt is a corporation, incorporated under the laws of Wis- 
consin for manufacturing and other purposes specified in the articles, 

and the trustée in bankruptcy appeals from an order of the District 

' — ■ — ■ — — — — ^ — ~ — ■ — ■ — I 

'Fov other cases see same topic & i NUMB£b in Dec. & Am. Digs. 1907 te àate, & Rep'r Indexes 
216 F.^S 
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Court, which reverses an order of the référée therein and directs al- 
lowance against the estate in bankruptcy of the appellee's daim in suit. 
The opinion of Judge Geiger upon which the order rests, together with 
his récital of facts deemed material, is certified in the transcript of rec- 
ord, and appears as well reported under the title In re Romadka Bros. 
Co. (D. C.) 206 Fed. 944. 

Miller, Mack & Fairchild, of Milwaukee, Wis. (Samuel T. Swansen, of 
IsIacUson, Wis., and James B. Blake, of Mihvaukee, Wis., of counsel), for appel- 
!nnt. John M. W. Pratt, of Milwaukee, Wis. (Cary, Upham & Black, of Mil- 
waukee, Wis., of counsel), for appelles. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge. The claim in suit is a promissory note 
for $30,000, dated March 17, 1909, made by five individual signers and 
payable to the décèdent, Charles P. Romadka, bearing an indorsement 
thereon as foUows: "For value received, we hereby guarantee the 
payment of the within note at maturity, and interest thereon at its re- 
spective maturity" — signed in the name of the bankrupt corporation, 
by its président and secretary. Both of the officers so executing the 
guaranty are individual makers on the face of the note and ail the 
makers are stockholders of the guarantor corporation and owners of 
ail its capital stock. Thus the prima f acie import of the contract is an 
obligation of the joint and several makers of the note for their individ- 
ual indebtedness, and an undertaking on behalf of the corporation to 
guarantee payment thereof. 

[1] In this aspect of the claim, the corporation appears as an ac- 
commodation guarantor of the indebtedness of the makers, and the 
doctrine is well settled that a corporation cannot ordinarily become 
bound for such purpose, so that its naked promise as surety or guar- 
antor (with or without independent considération) could not be enf orc- 
ed. 3 Cook on Corporations (6th Ed.) § 774; 4 Thompson, Com. on 
Corporations, § 5739; 10 Cyc. 1115. This doctrine is a mère exempli- 
fication of the established gênerai rule that the contractual powers of 
a corporation are limited to objects authorized (either expressly or by 
implication) in its incorporation. It is upheld in Wisconsin (Madison, 
W. & M. Plank Road Co. v. Watertown & P. Plank Road Co., 7 Wis. 
59; Kennan v. Rundle, 81 Wis. 212, 51 N. W. 426) and by this court, 
in effect, in the case entitled In re Haas Co., 131 Fed. 232, 234, 65 C. 
C. A. 218. 

We do not understand the above stated gênerai doctrine to be con- 
troverted or questioned in the opinion of the trial court directing allow- 
ance of the claim, nor in the argument on behalf of the appellee in sup- 
port of such allowance, but that the ruling in favor of the claim is 
predicated on other propositions which are assumed to render that doc- 
trine either inapplicable or inoperative. Those propositions are: First 
(as stated in substance in the opinion filed), that the évidence proves 
the transaction out of which the note arose to be in truth and purposé 
an assumption by the corporation of the indebtedness of the several 
makers (stockholders), for the benefit and purposes of the corpora- 
tion, and thus within its powers. Second (as further contended in the 
argument of counsel), that the évidence establishes the contract on 
the part of the corporation, treated as one of guaranty; (1) To be made 
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for corporate purposes within its powers ; and (2) in ejther view of the 
contract créâtes an estoppel against the défense of ultra vires. 

[2] 1. The contention that the arrangement was not one of accom- 
modation guaranty of payment, but was intended by ail the parties and 
amounted to an assumption by the corporation of "the personal debt" 
of the stockholders to the payée, is discussed and upheld in the opin- 
ion of the trial court for the allowance. The opinion is prefaced with 
a summary of circumstances in évidence which either preceded or at- 
tended the exécution of the note in suit, whereon the ruling must rest,^ 
and such statement (as reported 206 Fed. 944) may be referred to with- 
out répétition as an entirety in the présent opinion. On examination 
thereof , however, and as well of the testimony preserved in the record, 
we believe no sanction appears for the above-mentioned inference 
therefrom (either of law or of fact) of a novation agreement, or as- 
sumption on the part of the corporation of the indebtedness represented 
by the note, irrespective of the question of want of corporate power 
to that end reviewed by this court in the case of In re Haas Co., su- 
pra, involving like conditions. 

Thèse f acts are settled and conceded : (a) The considération repre- 
sented by the note was the personal indebtedness of the stockholders 
to the payée when it was executed by them as makers. (b) The pur- 
ported authorization of any undertaking on the part of the corporation 
thereupon appears "from the records of the stockholders' meeting," 
in substance reciting as follows: That "the président suggested" an 
issue of "at least $100,000 common stock as collatéral security" to be 
held by the payée with the note signed by the stockholders, and such 
"note to be assumed by this company" ; that the payée, "C. P. Romad- 
ka, who was présent, preferred their note and indorsement" ; and that 
a resolution was then adopted for the note to be executed by the stock- 
holders "and indorsed by this company by its président and secretary, 
Mr. C. P. Romadka consenting." (c) The note in suit was thereupon 
signed by the makers, so "indorsed" with guaranty of payment and ac- 
cepted by the payée. ' The ruling tliat the corporation "really assumed 
the Personal debt" of the makers, notwithstanding the undoubted im- 
port of the written contract otherwise, rests on circumstances which 
are the subject-matter of récitals contained in the above-mentioned 
record of the stockholders' meeting, together with testimony as to 
financial difficulties of the corporation and antécédent conférences for 
rehabilitation thereof. In the opinion it is stated that "there is con- 
troversy in the testimony" of various witnesses "with respect to the 
précise considération prompting the transfer of real estate" by the 
stockholders to the corporation (hereinafter mentioned), but we believe 
any différences in their versions respectively to be immaterial, and that 
the récitals thereof as entered of record at the meeting of stockholders 
are both sufficient and controUing for ail purposes of the présent issue. 
The additional facts so relied upon may be classified and stated as 
follows: (1) That the corporation accepted a conveyance from the 
stockholders of their sevèral equities in certain real estate, in settle- 
ment of $64,800, as their personal indebtedness to the corporation for 
overdrawn accounts, and "for the ptirpose of strengthening the asset.s 
of the company," thereby exhausting ail their property, aside from 
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their holdings of stock in the corporation, and that the payée of the 
note (as stated in the opinion) gave "his assent thereto," and surrender- 
ed certain of the stock held by him as collatéral for the stockholders' 
indebtedness to him. (2) That the corporation had been for some time 
in financial difficulties, with its resources impaired by the above-men- 
tioned overdrafts and other causes, and varions plans for rehabilitation 
were under considération, resulting in the adoption of a plan at a 
stockholders' meeting of even date with the note — attended by the payée 
in an advisory capacity only — to increase the capital stock from 
$359,000 to $500,000, whereof $100,000 was to be preferred stock and 
placed on sale, and $400,000 common stock to be issued to the stock- 
holders in lieu of their $359,000. (3) That C. P. Romadka, payée of 
the note, who was originally a principal stockholder in the corporation, 
had sold and transferred "his entire holdings" therein to the remaining 
stockholders (makers of the note) several years before, but ail their 
shares of stock were thereafter held by him pledged as a collatéral for 
the purchase money, whereof the note in suit représenta the unpaid 
portion, and that in the course of the stockholders' proceedings above 
mentioned, the suggestion appears of record (as hereinbefore quoted) 
for acceptance by such payée of $100,000 of common stock as collatéral 
security, together with his answer and the ensuing resolution above 
stated. 

Laying aside the last mentioned "suggestion," offered by the prési- 
dent (one of the makers) at the meeting of stockholders, that the note 
"be assumed by this company," we are advised of no testimony in the 
record which tends to prove even an offer on the part of the corpora- 
tion to assume the indebtedness of the stockholders to the payée, and 
the ensuing rejection of that proposai plainly left it inoperative, aside 
from any question of want of considération for such an agreement. 
In référence to the conveyance made by the stockholders to the corpo- 
ration, the transaction is without force, as we believe, for the foUow- 
ing reasons : Not only was it execjited nearly a month prior to the 
making of the note and for the clearly expressed purpose of satisfying 
the conceded indebtedness of the grantors to the grantee corporation, 
but the payée of the note was neither a party to the conveyance, nor 
possessed of any interest in the property conveyed; and the facts 
cited, that he appears to hâve advised or assented to the making of such 
conveyance by the stockholders (his debtors), and that the corporation 
accepted the grant, can neither create liability in his favor against the 
corporation for the grantors' indebtedness to him, nor impute consid- 
ération therefor. 

We are of opinion, theref ore, that the first proposition must be over- 
ruled as unsupported by évidence. 

[3] 2. The contentions that the évidence establishes liability under 
the contract, treated as one of guaranty on the part of the corporation, 
are both untenable, as we believe, for like want of supporting facts. 
Undoubtedly the corporation may bind itself as surety or guarantor 
for performance of a contract made for its benefit, or in furtherance 
of an object within its corporate powers and purposes (vide Winter- 
field v. Cream City Brewing Co., 96 Wis. 239, 242, 71 N. W. 101), 
but payment of debts owing by its stockholders to third parties, where- 
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in the corporation has no interest, direct or indirect, is plainly not for 
its benefit, nor within its corporate objects. In re Haas Co., supra. As 
before stated, the transfer of real estate by the stockholders to the cor- 
poration were prior and independent transactions and for an independ- 
ent considération, wherein the payée of the note in suit neither claimed 
nor had any interest ; and the évidence discloses no benefit granted to 
or acquired by the corporation in considération of its guaranty. The 
further fact relied upon as proving considération — agreement by the 
payée to accept from the makers, as collatéral security, $100,000 of 
stock in place of the entire amount theretofore pledged — is without 
force, for the reason that it was for the exclusive benefit of the makers 
and the corporation had no interest and acquired no benefit in such ar- 
rangement. 

We believe, therefore, that the purported guaranty indorsed thereon 
by its officers w^as purely an accommodation promise, not within the 
corporate powers and not binding as a corporate obligation, and that no 
circumstances are in évidence to estop the corporation "from invoking 
the défense of ultra vires." 

The order of the District Court is reversed, accordingly, with direc- 
tion to disallow the appellee's claim. 



COPELAND 7. HORNIK. 

(Circuit Court of Appeals, Fourth Circuit. May 8, 1914.) 

No. 1235. 

HUSBAND AND WlFE (§ 171*) MORTGAGE BY WirE — VALIDITY — SCHKMK IN 

Tbaud OF Bankbuptcy Act. 

By an agreement between a bankrupt and a créditer, the creditor 
agreed to advance money to effect a composition for whicli, together with 
his own claims in full, he was to be secured by the bankrupt. The créd- 
iter made certain advances for the purchase of other claims against the 
bankrupt, and, by the aid of the votes so secured, he forced acceptance 
of the composition ; but the court refused to conflrm it. The wife of the 
bankrupt executed a mortgage on her separate property to secure the 
amount agreed upon between the créditer and bankrupt. It appeared that 
she made the mortgage for the gênerai purpose of aiding her husband In 
the composition, but without knowledge of the fraudulent means by which 
it was to be brought abeut. Beld that, the scheme being fraudulent, and 
the advances made pursuant thereto* and not for the benefit or advantage 
of the mortgagor wbo was not a party thereto, the mortgage as to her was 
whelly invalid. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 351- 
358 ; Dec. Dig. § 171.*] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Suit by the trustées of H. C. Copeland and H. C. Copeland and 
Company, bankrupts, against Mrs. C. J. Copeland and M. Hornik. 
Appeal by Mrs. Copeland from a decree in favor of Hornik. Re- 
versed 

See, also, 216 Fed. 120, 132 C. C. A. 364. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

*For other case» spe sanje toplc & § numbeb In Dec. & A.m, Digs. 1907 to date, & Rep'r Indexe» 
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Stanwix G. Mayfield, of Denmark, S. C. (Mayfield & Free, of Bam- 
berg, S. C, on the brief)> for appellant. 
T. M. Mordecai, of Charleston, S. C, for appellee. 

WOODS, Circuit Judge. The complainants as trustées of the bank- 
rupts, H. C. Copeland and H. C. Copeland & Co., on Mardi 8, 1912, 
filed their bill in the District Court asking, among other things, that 
a mortgage executed by Mrs. C. J. Copeland, wife of the bankrupt H. 
C. Copeland, to M. Hornik, be declared void and that the tract of land 
covered by it containing 175 acres claimed by Mrs. Copeland be ad- 
judged the property of the bankrupt. Answers were filed by the dé- 
fendants raising several issues, among them the answer of M. Hornik 
seiting up his mortgage as a valid lien on the land, and the answer of 
Mrs. Copeland claiming the land as her own, but alleging the invalidity 
of the mortgage executed by her to Hornik. In the course of the pro- 
ceedings ail issues hâve disappeared except the contest between Hor- 
nik and Mrs. Copeland as to the validity of her mortgage to him and 
of the debt claimed thereunder. The référée to whom the cause was 
referred reported as a conclusion of law that the mortgage was en- 
tirely invalid. The District Court held it valid to the amount of the 
several sums actually advanced by Hornik on the faith of the security, 
and Mrs. Copeland appeals. 

The controversy dépends on one issue of fact which will be made 
évident by a short statement of the circumstances under which the 
mortgage was given. H. C. Copeland, the bankrupt, being désirons of 
making a composition of his debts, agreed with H. M. Graham, an at- 
torney, that Graham should procure for him $15,500, and with this 
sum effect the composition. Hornik made a separate agreement with 
Copeland to "accept drafts of H. M. Graham, attorney for H. C. Cope- 
land, for ten thousand six hundred twenty-five dollars ($10,625.00) in 
payment of composition, including cost of administration and accounts 
of M. Hornik & Co. and M. Hornik's connectional firms — includ- 
ing fées of the différent lawyers representing the claims against the 
bankrupt's estate." Copeland contracted to secure Hornik by mort- 
gages including a mortgage on the tract of 175 acres, then supposed to 
be his property. Afterwards, when it appeared that this land belong- 
ed to Mrs. Copeland, she executed a mortgage to Hornik conditioned 
for the payment of "the full and just sum of fifteen thousand five hun- 
dred dollars as per the terms of certain drafts drawn and to be drawn 
by H. M. Graham, attorney for the said H. C. Copeland, upon the said 
M. Hornik & Co., together with any other amount of indebtedness 
that may be by the said H. C. Copeland hereafter contracted with the 
said M. Hornik while he holds this security vvhether same be evi- 
denced by notes, drafts, open account or otherwise, according to the 
terms as may be agreed." Hornik paid drafts of Graham amounting 
to $3,760.02. 

By the vote of Hornik, representing his own debt and the debts as- 
signed to him in considération of drafts drawn on him by Graham in 
favor of creditors of Copeland, the composition was carried at the 
meeting of creditors. But the District Court refused to confirm it on. 
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the ground that it was contrary fo the manifest intention of the bank- 
ruptcy statute ,that a creditor should force a composition by voting 
claims purchased at less than their full value on a promise from the 
bankrupt to pay his original claim and the assigned claims in full. 

Not only was the scheme fraudulent against the creditors of the 
bankrupt, but it is manifest that the acceptance of a security or money 
by any of the parties to it, from another person who was trying to aid 
in securing a supposed lawful composition in ignorance of- the facts 
which made the scheme undertaken unlawful, would be a fraud upon 
such person ; and this for the reason that the parties to the unlawful 
scheme are chargeable with knowledge that the scheme would fail and 
that the security or money would be wasted. 

It is not disputed that the purpose of Mrs. Copeland in giving the 
mortgage was to get through the composition and put her bankrupt hus- 
band on his feet. Hornik was fuUy apprised that this was her purpose, 
and he undertook to use the proceeds of the mortgage for that purpose, 
in the illégal manner agreed upon by himself, Copeland, and Graham. 
Not only is he presumed as a matter of law to know that the scheme 
was illégal, but there can be no doubt that as an intelligent business 
man he in fact knew that it was unfair and fraudulent, and that it 
would be struck down unless the parties to it concealed it from the 
court. In short, he accepted the mortgage from Mrs. Copeland and 
paid out money and charged it to her on the f aith of the mortgage, when 
he was chargeable with knowledge that the payments would avail noth- 
ing towards legally effecting the purpose for which he undertook to 
use the mortgage — the composition with Copeland's creditors. 

This brings us to the vital issue of fact in this phase of the case, 
whether Mrs. Copeland was a party to the illégal scheme or authorized 
the mortgage to be used as security for drafts drawn in carrying it out. 
Hornik could not charge to Mrs. Copeland the money uselessly paid 
out in forwarding the illégal scheme unless Mrs. Copeland made the 
mortgage with knowledge of the facts which made the scheme of com- 
position illégal, and thus authorized the useless disbursement of money 
for her account. Further, since Hornik was a party to the illégal con- 
tract looking to the composition and was to receive large profit from 
it, as a condition of putting the loss and failure due to its illegality on 
Mrs. Copeland, he must assume the burden of showing that she knew 
of the features of the plan which would make it abortive and with that 
knowledge gave the mortgage. The record does not show that he made 
this proof. On the contrary, the évidence tends to the conclusion that 
Mrs. Copeland was an untutored woman, knowing little of the détails 
of business affairs; that she knew her husband was trying to effect a 
composition with his creditors and that she gave the mortgage to 
Hornik to aid in this purpose ; that she was assured by Graham when 
she gave the mortgage that the composition had gone through and that 
nothing remained to be donc except to procure the confirmation of the 
judge. In ail this there was nothing to suggest to her the facts con- 
stituting illegality. She testified without contradiction that she was 
assured by Graham that the mortgage would be returned if the con- 
firmation failed and that she executed it with this understanding. Had 
she known that the mortgage was to be used to buy up debts of her 
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husband in order to get votes to carry the composition, she would hâve 
known it could not be returned even if the composition failed. It is 
true that Graham testified Mrs. Copeland knew "practically ail the busi- 
ness transactions that we were having," but he gives no facts warrant- 
ing this expression of opinion. On the contrary, his account of his 
conversations with Mrs. Copeland indicates that she intended to give 
the mortgage for the légal purpose of paying the creditors the amount 
agreed on after the composition had been confirmed by the court. Our 
conclusion is that Hornik paid eut the sums which he seeks to charge 
against Mrs. Copeland's mortgage in furtherance of a scheme to put 
through a composition with Copeland's creditors by means which he 
knew to be illégal and ought to resuit in failure, that he has failed to 
show that Mrs. Copeland authorized the mortgage to be used in that 
way, or that she assented to the illégal method adopted to bring about 
the composition. 

If it had been shown that Mrs. Copeland was a party to the illégal 
scheme and gave the mortgage to aid in carrying it through, it would 
be doubtful, to say the least, whether the bond and mortgage constitut- 
ed such an independent contract as to enable Hornik to recover on it. 
Rountree v. Ingle, 94 S. C. 231, 77 S. E. 931, 45 L. R. A. (N. S.) 776; 
Railroad Co. v. Durant, 95 U. S. 576, 24 L. Ed. 391. But it is not nec- 
essary to décide that question. 

It will be observed the facts do not make a case of implied contract 
by Mrs. Copeland, that is, a contract implied by the law to repay to 
Hornik money expended by him for her benefit ; for the debts pur- 
chased by him were the debts of her husband and not hers, and the 
assignment of them to Hornik was of no benefit to her. 

For thèse reasons we conclude that Mrs. Copeland owes Hornik 
nothing under the mortgage, and that it should be canceled. 

Reversed. 



COPELAND V. HORNIK. 

In re H. C. COPELAND & CO. 

(Circuit Court of Appeals, Fourtli Circuit May 13, 1914.) 
No. 1207. 

On pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastern Dis- 
trict of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

In the matter of H. C. Copeland & Co., bankrupt. On pétition of 
Christian J. Copeland to revise an order of the District Court allowing 
the claim of M. Hornik. Dismissed. 

See, also, 216 Fed. 117, 132 C. C. A. 361. 

Stanwix G. Mayfield, of Bamberg, S. C. (Mayfield & Free, of Bam- 
berg, S. C, on the brief), for petitioner. 

1'. Jloultrie Mordecai, of Charleston, S. C, for respondent. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. . 

WOODS, Circuit Judge. This case was brought up by both ap- 
peal and a pétition to superintend and revise. As tliere were both 
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questions of law and fact involved, the case was decided upon ftie 
appeal. For this reason this pétition must be dismissed, with costs 
against the petitioner. 
Dismissed. 



ROBINS DRY DOCK & REPAIE CO. v. CHESBROUGH. 

(Circuit Court of Appeals, First Circuit. July 10, 1914. Reliearing Denied 

August 11, 1914.) 

No. 1048. 

1. ÂDmiîALTV (§ 32*)— District of Suit — Suit in Admiealty. 

The raie which practically prolilblts suits by attachment, by garnish- 
ment, or otherwlse in the fédéral courts outside of the districts of the 
résidence of the parties, bas ordinarily no application to suits in ad- 
mlralty. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 30fr-312 ; Dec. 
Dig. i 32.*] 

2. Admibalty (§ 108*) — Appeals— Time fob Taking — "Law." 

A rule of the District Court fixing the time for the taking of appeals In 
admiralty is not a "law" within the meaning of the proviso of Act March 
3, 1891, c. 517, § 11, 26 Stat. 829 (U. S. Comp. St. 1901, p. 552), creating 
the Circuit Court of Appeals, which, after providing that no appeal or 
writ of error by which any order, judgment, or decree may be reviewed in 
such courts shall be taken or sued out, except within six mônths after the 
entry of such order, judgment, or decree, further provides that, "in ail 
cases in which a lesser time is now by law limited for appeals or writs of 
error, such limits of time shall apply to appeals or writs of error in such 
cases taken to or sued out from the Circuit Courts of Appeals," and not- 
withstanding such rule the time for taking an appeal is governed by tBe 
six months' provision. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 727-730, 793 ; 
Dec. Dig. § 108.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4014-4023; 
vol. 8, p. 7701.] 

8. Admiralty (§ 14*) — Jubisdiction — Taking op Bond and Moetgaqe to 
Securb Maritime Claim. 

Where a debt was for material and supplies furnlshed to vessels and 
cognizable in admiralty, the right to sue thereon in admiralty was not 
afCeeted by the taking of a bond and mortgage for the same unless such 
was the express intention of the parties. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 177-180; Dec. 
Dig. I 14.*] 

Dodge, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

Suit in admiralty by the Robins Dry Dock & Repair Company against 
Fremont B. Chesbrough. Decree for respondent, and libelant appeals. 
Reversed. 

Edward Sandford, of New York City (Blodgett, Jones, Burnham & 
Bingham, of Boston, Mass., on the brief), for appellant. 

G. Philip Wardner, of Boston, Mass. (Carver, Wardner, Cavanagh 
& Walker, of Boston, Mass., on the brief), for appellee. 

Before FUTNAM, DODGE, and BINGHAM, Circuit Judges. 

•Por other cases see same topic & 9 nxtmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'T Indexai 
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PUTNAM, Circuit Judge. [ 1 ] This is a libel in personam in ad- 
miralty by a citizen of the state of New York against a citizen of the 
State of Michigan, brought in the District Court for the District of 
Massachusetts. It was apparently brought in that district for the pur- 
pose of attaching property which was in that district, including a gar- 
nishment of garnishees residing there. This was permissible, because 
the statutes limiting the jurisdiction of the fédéral courts to particular 
districts do not always relate to suits in admiralty ; and the rule as re- 
announced in Big Vein Coal Co. v. Read, 229 U. S. 31, 33 Sup. Ct. 694, 
57 L. Ed. 1053, May 26, 1913, which practically prohibits an attach- 
ment by garnishee, or otherwise, outside of the districts of the rési- 
dences of the parties, has ordinarily no application to suits in admiralty, 
and the corresponding order of notice which is an inhérent incident of 
such suits is not barred from such proceedings. No point has been 
made of this, and the respondent appeared in the District Court without 
questioning the jurisdiction on this account; but we deem it proper to 
make référence to the exceptional character of this class of suits, now 
so fuUy settled by the authorities. 

[2] The decree of the District Court having dismissed the bill, the 
proponent below took this appeal, and^the respondent seasonably moved 
to dismiss on the ground that the appeal was not taken in season. 

The right of appeal is given by the eleventh section of the act of 
March 3, 1891, 26 Stat. 829, establishing this court. So far as we can 
discover, that section still stands, with a re-enactment of the condud- 
ing sentence, which now appears in section 132 of the Code of March 
3, 1911, 36 Stat. 1134. Changes made there are merely literal, and can 
in no way affect this case. Section 11 provides that no appeal shall be 
taken "except within six months after the entry of the order, judgment, 
or decree sought to be reviewed." The section provides, however: 

"That in ail cases In wlilcli a lesser tlme is now by law llmited for appeals, 
* ♦ * such limits of time shall apply to appoals * • * in such cases 
taken to * * * the Circuit Courts^ of Appeals." 

The section f urther provides as f oUows : 

"And ail provisions of law now in force re.çulating the methods and System 
of review, through appeals, • » • shall regulate the methods and System 
of appeals * » • provided for in this act in respect of the Circuit Courts 
of Appeals," etc. 

The appellant claimed that the statute gave him six months within 
which to appeal, and the appeal was taken within that period. 

The grounds of the motion seem to be two. One is that the terms 
of the statute state only the extrême limit within which time an appeal 
must be taken. The other is that, inasmuch as the rules in this district 
when the statute establishing this court was enacted required appeals 
in admiralty to be taken in the District Court within ten days from the 
rendering of the decree, the rules hâve the effect of law as the word 
"law" is used in section 11 of the act referred to. 

The cases cited by the appellee from the Suprême Court give no spé- 
cial effect to the proposition that a judge of a court must obey its rules, 
and that, so far as he is concernée!, the rules generally hâve the force 
of law ; but there are many cases in which the court may of its own 
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motion waive the spécial application of a rule, and, while the décisions 
use the expression, "force of law," none cited by the appellee, and none 
of which we are aware, go to the extent of holding that any rules of 
the class referred to by the appellee operate as "laws" within the 
meaning of section 11 referred to. 

The practice is given as claimed by the appellant in Benedict's Ad- 
miralty (4th Ed. 1910) 571, and is directly sustained by the Circuit 
Court of Appeals for the Eighth Circuit in The City of Naples, 69 Fed. 
794, 795, 16 C. C. A. 421, and by the Circuit Court of Appeals for the 
Sixth Circuit in The New York, 104 Fed. 561, 565, 44 C. C. A. 38. We 
see no reason why we should not apply our usual rule in foUowing the 
décisions of the Circuit Courts of Appeals in other circuits, especially 
in the présent case where there is no contravening décision, and the re- 
sults conform to our views. Therefore the motion to dismiss on the 
ground that the appeal was not seasonably taken has no force. 

[3] The libel was brought for material and supplies furnished to 
three registered or enrolled steamers. The parties assume that thèse 
supplies were furnished within the state of New York ; but there is no 
allégation to that effect. It may be inferred from the fact that the ship- 
yard where the work on the vessels was done, or may be assumed to 
hâve been done, was in the state of New York. The parties also as- 
sume that after some time the accounts against the vessels were settled 
by a promissory note. That is an error, because no promissory note 
was given, but a mortgage containing an obligation, which mortgage 
was based on the form prescribed by the Department of Commerce and 
Labor, and was in substance what is ordinarily known in New York 
as a "bond and mortgage." We will see, however, that there was noth- 
ing in thèse errors or oversights, whichever they may be, which justi- 
fies the decree entered in the District Court from which this appeal is 
taken. That decree was as follows : 

"The libel in this cause was entered at the September term, 1912, of this 
court, and, upon considération thereof, It is now, to wit, June 27, 1913, ordered, 
adjudged, and decreed that the libel do stand dismissed for want of jurisdic- 
tion, without a hearing on the œerits of the case, and without costs to either 
party." 

The ground of dismissal is not stated in the decree, except that it was 
for want of jurisdiction. Neither was there any formai opinion ex- 
plaining the views of the court as to the want of jurisdiction, or any- 
thing said by which they can be definitely ascertained. It was expressly 
stated, however, that the dismissal was without a hearing on the merits. 
It also will be assumed that the ground for dismissal was not the want 
of jurisdiction of that class which would take the case directly to the 
Suprême Court. No doubt it was because the learned judge of the 
District Court thought that the original accounts for supplies and labor 
had been merged in an obligation under seal over which the courts of 
common law alone had jurisdiction. 

It seems that, after many dealings in partial adjustment pro and con, 
Chesbrough, who was libeled on account of what was furnished the 
vessels, alleging him to be sole owner, gave the plaintiff an instrument 
under seaî by which he bound himself in the sum of $15,000, and mott- 
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gaged one of the vessels referred to as security for that obligation. 
This has been spoken of between the parties as a note, but was really a 
coveiiant under seal for the payment of the $15,000. The respondent 
below, now the appellee, insista that the libel was brought on the mort- 
gage, using such expressions as thèse : 

"The libel, as the appellee contends, seeks to recover the balance due on a 
mortgage given on November 13, 1911." 

It also allèges that : 

"The libel cannot be consldered a suit on the indebtedness on account of 
which the mortgage was originally given." 

Also it says that : 

"It would seem clear on the face of the record that this is a suit to recover 
a balance due on a mortgage, and therefore is net within the admiralty juris- 
diction of the District Court." 

Also it says: 

"The fact that the elaim for vrhlch the mortgage was given was enforceable 
in the admiralty, If such is the fact, would not give the admiralty court juris- 
diction of a suit on the mortgage." 

llie fact, however, is that the libel commences as f olîows : 

"On the thirteenth day of November, 1911, the respondent was indebted to 
the libelant in the sum of $15,000, for certain repairs made and certain sup- 
plies furnished, at the request of the respondent, to the steamers Kennebec 
and Kanawha and to the steamer Félix Carbray, which last-mentioned vessel 
was then owned by the said respondent." 

The libel then follows with the allégation that, to secure the payment 
of this amount, the respondent mortgaged the steamer to the libelant 
for the sum of $15,000, and it then proceeds with a long story, show- 
ing how the balance due, as shown by the mortgage, became reduced to 
the sum of $7,388.04, and interest. It also allèges that "ail and singular 
the premises are true and within the admiralty and maritime jurisdic- 
tion of this honorable court," and prays the court "to decree payment 
of the sum due as aforesaid," meaning, of course, the balance of the 
original debt secured by the bond and mortgage which had not been 
paid. 

Therefore, what we hâve before us is a libel for the recovery of the 
balance of a sum incurred for the repairs and supplies to mercantile 
steamers, and secured by the bond and mortgage aforesaid. We may 
add that, if the original obligation for the payment for the labor and 
supplies furnished the vessels had taken the f orm of an instrument un- 
der seal, admiralty, which is international and universal, would hâve 
taken no cognizance of the peculiar form of the obligation in this re- 
spect. 

There is much discussion by the parties with référence to the effect 
of the taking of a promissory note for a debt in accordance with the 
law of the state of New York, where undoubtedly thèse transactions 
occurred, as both parties concède, although not clearly stated in the 
pleadings. In thèse respects, and in some other respects, the libel was 
apparently hastily drawn in order to secure an attachment, and needed 
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to be amended in several particulars ; but that is not a ground for dis- 
missal for want of jurisdiction, even if it might now hâve been a ground 
for dismissal with or without leave given to the District Court to per- 
mit amendments. The dismissal ordered, and a dismissal for want of 
proper detailed allégations, are two very différent things ; so much so 
that one eannot take the place of the other ; and on this record we hâve 
nothing to lay out nowr except the question of want of jurisdiction on 
the part of the District Court. 

The parties seem to understand, and it is no doubt the fact, that this 
dismissal was based on the proposition that the original claim or claims 
were merged in the bond and mortgage given as we hâve said ; so that 
the original claim or claims were wiped out of existence, and nothing 
was left except a bond for which there was no relief unless at common 
law. It is settled, however, by sound reason, and by long practice and 
acquiescence, that any debt to which a lien or a spécial ground of relief 
is attached is not discharged so far as the lien or spécial ground of re- 
lief is concerned by a renewal, or any number of renewals, unless there 
is something of a peculiar nature which showed that what was done 
was intended to absolutely merge the original debt. Nothing of that 
sort appears hère; only the usual acknowledgment of satisfaction by 
reason of the new security being obtained. Independently of the ques- 
tion of the effect of taking a promissory note, which in Massachusetts 
and Maine is regarded as a discharge of the original debt prima facie, 
while in New York it is not regarded as such a discharge, the rule is 
universally applicable, for example, that the taking of a new obligation 
does not necessarily discharge the original debt without an especial in- 
tention on the part of the parties that it should do so. A debt secured 
by a mortgage, even in either the States of Massachusetts or Maine, 
may be renewed ad libitum without loss of a lien on the property cov- 
ered by a mortgage ; and it is the universal rule in admiralty that the 
taking of a new obligation, even a mortgage, does not discharge a lien 
on the property on which the mortgage is made, and never affects any 
privilège of relief in admiralty which attached to the original debt. 
Consequently, there is nothing in this record which shows that the libel- 
ant ever lost the right to proceed in admiralty which originally per- 
tained to him. 

The decree of the District Court is reversed, and the case is remitted 
to that court for further proceedings not inconsistent with this opinion ; 
and the appellant recovers his costs of appeal. 

DODGE, Circuit Judge (dissenting). I do not think the libel can be 
fairly construed as asserting any claim other than for the balance due 
upon the mortgage. The District Court found, in effect, after hearing 
the witnesses, that the promise to pay set f orth in and secured by the 
mortgage had been accepted in satisfaction of the pre-existing claim for 
repairs and supplies ; and I am unable to find in the record sufficient 
ground for holding that this finding was wrong. I am theref ore obliged 
to dissent from the resuit reached by the court 
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UNITED STATES v. MACKEY et aL 

(Circuit Court of Appeals, Eightli Circuit July 29, 1914.) 

No. 4093. 

1. Indians (§ 27*) — Lands — Quietinq Title — Pleadinq — Dismissal ot Bill 

ON Motion. 

A bill by ttie United States to quiet title to lands alleged to be unal- 
lotted lands of the Creek Nation of Indians held erroneously dismissed 
on tlie ground that the Creek Nation liad no title, on a demurrer treated 
as a motion to dismiss. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 19, 20 ; Dec. Dig. 
I 27.*] 

2. Equity (§ 241*) — Pleading — Dismissal or Biix on Motion. 

To authorize a court to sustain a demurrer to a bill by reason of mat- 
ters of whlch it takes judiclal notice requires a very clear case. 

[Ed. Note. — Por other cases, see Equity, Cent. Dig. $ 515; Dec. Dig. S 
241.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by the United States against Phillip Mackey, Mary Mackey, 
Lovely Mackey, for himself and as guardian of Phillip Mackey and 
Mary Mackey, minors, Cyrus S. Avery, the Waterside Oil & Gas 
Company, the Gypsy Oil Company, the Texas Company (sued as the 
Texas Pipe Line Company), the Gladys Belle Oil Company, Charles 
Stunkard, Walter Stunkard, the Pollard-Hagan Oil Company, and the 
State of Oklahoma. Decree for défendants, and the United States 
appeals. Reversed. 

For opinion below, see 214 Fed. 137. See, also, Gladys Belle Oil Co. 
V. Mackey, 216 Fed. 129, 132 C. C. A. 373. 

C. C. Herndon, of Muskogee, Okl. (D. H. Linebaugh, of Muskogee, 
Okl., on the brief), for the United States. 

John B. Campbell and George W. P. Brown, both of Muskogee, 
Okl. (Wm. O. Beall and R. Emmett Stewart, both of Muskogee, Okl., 
on the brief), for appellees Cyrus S. Avery, Waterside Oil & Gas 
Co., Phillip Mackey, Mary Mackey, and Lovely Mackey. 

W. A. Ledbetter and B. F. Burwell, both of Oklahoma City, Okl. 
(Ledbetter, Stuart & Bell and Burwell, Crockett & Johnson, ail of 
Oklahoma City, Okl., on the brief), for appellee Pollard-Hagan Oil 
Co. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

CARLAND, Circuit Judge. [1] The bill in this case was filed by 
the United States to quiet the title to a certain parcel of land in Tulsa 
county, Okl. The Waterside Oil & Gas Company, the Texas Pipe 
Line Company, the Pollard-Hagàn Oil Company, and Lovely Mackey, 
individually, and as guardian of Phillip Mackey and Mary Mackey, 
filed demurrers to the bill, which when heard by the trial court were 
treated as motions to dismiss under the new equity rules and the 

*For otber cases see same topic & t nombeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexu 
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motions were granted. The United States appeals from the decree dis- 
missing the bill. We may properly say by way of premise that it 
would be unfortunate if the court should be compelled to décide the 
grave and important questions arising in this Htigation, upon a mère 
motion to dismiss the bill and without the full présentation of the facts 
by way of lawful évidence. The demurrer treated as a motion to dis- 
miss, admitted ail allégations in the bill that were well pleaded. The 
bill, after stating the facts showing the right of the United States to 
maintain the same for the benefit of the Creek Nation, alleged : 

"That at ail times herelnafter mention ed, the following described real prop- 
erty has been and is now a Dortion of the imallntted lands of the said Creek 
Nation of Indians in Oklahoma, situated in Tulsa county in said state, to wit: 
That portion of section 18, township 18 north, range 13 east, beginulng at the 
northwest corner of lot 1 of section 18, township 18 north, range 13 east, the 
same being a point at the intersection of the meander Une of the north bank 
of the Arkansas river with the section Une of between sections 7 and 18 of 
said township 18 north, range 13 east, and running thence south 20 degrees 
east 660 feet ; thence south 32 degrees 15 min. east 3,102 feet ; thence south 
42 degrees east 459.4 feet to the point at the intersection of the meander Une 
of the north bank of the Arkansas river with the section Une between sec- ' 
tions 17 and 18 of said township 18 north, range 13 east ; thence west 1,108 
feet to a point at the low-water mark of the north bank of said Arkansas 
river; thence north 50 degrees 30 min. west 300 feet along the low-water 
mark of the north bank of said Arkansas river; thence north 19 degrees 45 
minutes west 1,209 feet along the low-water mark of the north bank of the said 
Arkansas river; thence north 50 degrees 30 minutés west 469 feet along the 
low-water mark of the north bank of said Arkansas river; thence north 21 
degrees west 850 feet along the low-water mark on the north bank of said 
Arkansas river ; thence north 63 degrees 30 minutes west 354 feet along the 
low-water mark on the north bank of said Arkansas river; thence north 65 
degrees 30 minutes west 184 feet along the low-water mark of the north bank 
of said Arkansas river; thence north 32 degrees 45 minutes west 959 feet 
along the low-water mark on the north bank of said Arkansas river ; thence 
north 89 degrees 51 minutes east 1,450 feet to the point of beginning, contain- 
Ing 84.41 acres'— a surveyor's plat of whlch said land, showing the same In 
green, is hereto attached, marked 'Exhibit A' and made a part of this bill; 
that said above tract of unallotted land lies in said section 18, township 18 
north, range 13 east, between the meander Une on the north bank of the said 
Arkansas river and the low-water mark on the north bank of said Arkansas 
river, and was not surveyed or allotted as a part of the tribal lands of eaid 
Creek Nation of Indians which were to be surveyed and allotted in severalty 
to the several members of said tribe or nation of Indians under the acts of 
Congress above referred to ; and that no citizen of said Creek Nation of In- 
dians has the absolute right to the fee-simple tltle to said land or any part 
thereof but that the same is owned in common by ail of the citizens of said 
Creek Nation of Indians and is, therefore. a part of the tribal lands belong- 
Ing to said nation undor the supervision and contre! of the United States hy 
virtue of the acts of Congress ahove referred to. That the above-describpd 
tract of lands is situated in the oil and natural gas belt of the said Creek Na- 
tion of Indians and is of great value chiefly because of the deposits of oil and 
gas under the same." 

The remainder of the bill is devoted to setting forth the pretended 
claims of the several défendants in and to the land in question. The 
United States was not obliged to deraign the title of the Creek Nation 
in its bill, but could allège the ultimate fact of ownership without more. 
The demurrers treated as motions to dismiss, admitted the allégation 
as to ownership in paragraph three above quoted. Notwithstanding 
this, the court dismissed the bill for the reason that the Creek Nation 
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had no title to the land in controversy. As the only record before the 
court was the demurrers, and the bill, it is difficult to see how this resuit 
could be brought about. The United States has neyer at any time had 
an opportunity to show by évidence that the allégations contained in 
paragraph 3 of the bill were true. On the contrary, they hâve been 
turned out of court by a finding that the Creek Nation had no right or 
interest in the land, and this not upon any showing of the United States, 
but upon a case gathered f rom the world at large. AU the demurrers, 
except that of the Pollard-Hagan Oil Company, were simply demur- 
rers for want of equity. The Pollard-Hagan Oil Company fîled a 
speaking demurrer. The demurrer, after stating that the bill did not 
State any matter of equity entitling the plaintifif to the relief prayed for, 
adds the f oUowing language : 

"And this défendant says that It appears from the sald blU of complaint 
that neither the plalntlfE, the United States of America, nor the Muskogee or 
Creek Nation, or Tribe of Indians, has any interest, whatever, In the land in 
controversy hereln for the reason that said land is descrlbed as being below 
the hlgh-water mark on and adjacent to the banks of the Arkansas river, 
'which river is a navigable stream under the laws of the United States. And 
this défendant avers that under the allégations in said bill it appears that 
the land in controversy is in the state of Oklahoma. And the défendant be- 
ing the lessee of the state of Oklahoma Is entitled to recover said land." 

Of course, this language of the demurrer proved nothing and for 
the purposes of décision could hâve had no effect. 

Counsel for the Pollard-Hagan Oil Company, in their brief , concède 
that the validity of its oil and gas lease dépends upon the fact as to 
whether the Arkansas river is navigable. Counsel for Cyrus S. Avery, 
the Waterside Oil & Gas Company, and the Mackeys, assume that the 
Arkansas river is navigable. There is nothing said in the bill of the 
United States as to whether it is navigable or not. Counsel attempt 
to draw certain inferences from the language used in paragraph 3; 
but, if the navigability of the Arkansas river is as important as de- 
fendants seem to claim, the fact ought not to be established by infer- 
ences drawn from a strained construction of the language of the bill. 
Counsel for Cyrus S. Avery, the Waterside Oil & Gas Company, and 
the Mackeys say in their brief : 

"As the record stands, there Is more or less merit in the contention of the 
government that the demurrers, which were treated as motions to dismiss be- 
low, should hâve been denied." 

But they say that at the argument in the court below the question 
whether the Creek Nation owned the bed of the Arkansas river was 
conceded to be the only question at issue, and the case was argued and 
disposed of on that theory. H there was any agreement as to the 
facts, it is unfortunate that it was not reduced to writing and made a 
part of the record, as we certainly cannot consider anything but the 
record as it stands. 

[2] Voluminous documents are presented in the brief of counsel for 
the Pollard-Hagan Oil Company of which it is claimed the court be- 
low and this court may take judicial notice. We apprehend, however, 
that, in order to enable the court to sustain a demurrer to a bill by rea- 
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Bon of matters of which it took judicial notice, it would require a 
very clear case, and we are not satisfied that this is such a case. 

We think we cannot do otherwise than reverse the decree of dis- 
missal and remand the case with instructions to the trial court to deny 
the motions to dismiss and allow the défendants to answer if they 
shall be so advised. 

And it is so ordered. 



GLADYS BELLE OIL CO. et al. v. MACKET et al. 

(Circuit Court of Appeals, E>ighth Circuit. July 29, 1914.) 

No. 4037. 

Appeal and Eerob (§ 78*) — Décisions Reviewable — "Final Deceee." 

A decree of a District Court dismissing a cross-biU as to one Issue 
raised tlxereby on demurrer, treated as a motion to dismiss, by one only 
of a number of défendants, but givlng ail défendants thereto leave to 
answer and retaining the case as to the cross-biU for further proceedings, 
is not a "iinal decree" from which an appeal by the cross-complainant 
will lie to the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 426, 
434, 464-477, 480, 481 ; Dec. Dig. § 78.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2774r-2798; 
Tol. 8, p. 7663. 

Finality of judgments and decrees for purpose of review, see notes to 
Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 379 ; Cen- 
tral Trust Co. of New York v. Madden, 17 C. C. A. 238 ; Prescott & A. 
C. Ey. Co. V. Atchison, T. & S. F. R. Co., 28 C. O. A. 482.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by the United States against Phillip Mackey, Mary Mackey, 
Lovely Mackey, for himself and as guardian of Phillip Mackey and 
Mary Mackey, minors, Cyrus S. Avery, the Waterside Oil & Gas 
Company, the Gypsy Oil Company, the Texas Company (sued as the 
Texas Pipe Line Company), the Gladys Belle Oil Company, Charles 
Stunkard, Walter Stunkard, the Pollard-Hagan Oil Company, and the 
State of Oklahoma. From a decree (214 Fed. 137), sustaining in part 
a motion by défendant Pollard-Hagan Oil Company to dismiss their 
cross-bill, défendants Gladys Belle Oil Company, Gypsy Oil Company, 
Charles Stunkard, and Walter Stunkard appeal. Appeal dismissed. 

See, also, United States v. Mackey, 216 Fed. 126, 132 C. C. A. 370. 

James B. Diggs, of Tulsa, 0kl. (F. C. Proctor and D. Edward Gréer, 
both of Beaumont, Tex., and Henry McGraw, of Tulsa, Okl., on the 
brief), for appellants Gladys Belle Oil Co., Gypsy Oil Co., Charles 
Stunkard, and Walter Stunkard. 

John B. Campbell, of Muskogee, Okl. (Campbell & Beall, of Mus- 
kogee, Okl., on the brief), for appellees Cyrus S. Avery and the Water- 
side Oil & Gas Co. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

*ror otber cases see same tepic & S nvmbeb in Dec. t Am. Digs. 1997 t* data, te Kep'r Indexes 
216 F.—» 
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CARLAND, Circuit Judge. The bill in this case was filed by the 
United States to quiet the title to a parcel of land in Tulsa county, 
0kl. Appellants, having been made défendants therein, filed an answer 
and also a cross-bill, making the United States and certain codefend- 
ants in the original suit, défendants therein. 

The Pollard-Hagan Oil Company, Cyrus S. Avery, and the Water- 
side Oil & Gas Company demurred to the cross-bill. The United States 
answered the same. On July 19, 1913, the demurrers of Avery, and 
the Waterside Oil & Gas Company, having been brought on for hear- 
ing, were treated as motions to dismiss under the new equity rules and 
overruled. The demurrer of the Pollard-Hagan Oil Company, treated 
in the same way, was sustained "in so far as said cross-complaint 
claims and asserts any right, title, or interest in and to the land de- 
scribed therein which lies below the high-water mark in the Arkansas 
river," and the cross-complaint in the particular mentioned -was dis- 
missed. The Waterside Oil & Gas Company, Avery, and the Pollard- 
Hagan Oil Company, were given 15 days to answer the cross-bill. It 
was also provided in the decree appealed f rom : 

"It further appearing to the court that there are certain answers, Issues, 
and actions arising between and among the défendants herein of whlch the 
court has jurisdictlon and whlch ought to be determined, and sald cause Is 
retained on the docket for such other and further orders, judgments, and de- 
crees as may be found to be proper." 

The proceedings in the court below, as above detailed, left the cross- 
bill pending with the right of the Pollard-Hagan Oil Company, Cyrus 
S. Avery, and the Waterside Oil & Gas Company to answer the cross- 
bill within 15 days ; the United States having already answered the 
same. Appellants hâve appealed from so much of the decree of the 
court as dismissed a portion o'f their cross-bill. We think it clearly 
appears from the face of the record that we hâve no jurisdictlon to 
hear the appeal, and, such being the case, it is our plain duty to notice 
our want of jurisdiction even though counsel for appellees make no 
objection upon this ground. The act of Congress creating this court 
(Act March 3, 1891, c. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 
547]) conféra on it appellate jurisdiction to review, by appeal or writ 
of error, final décisions of the District Courts in the class of cases to 
which this appellate jurisdiction extends. The only exceptions to this 
rule are appeals relating to orders granting or continuing an injunction 
or appointing receivers. In Robinson v. Belt, 56 Fed. 328, 5 C. C. A. 
521, this court said: 

"A final judgment or decree, within the meaning of the act regulating ap- 
peals to this court, is one that terminâtes the lltigation on the inerits, so that 
in case of afflrniance the court below will hâve nothing to do but to exécute 
the judgment or decree it originally rendered. Bostwick v. Brlukerhoff, 106 
U. S. 3, 1 Sup. et. 15 [27 L. Ed. 73] ; Urant v. Insurance Co., 106 U. S. 429, 
1 Sup. Ot. 414 [27 L. Ed. 237] ; St. Louis, T. M. & S. R. Co. v. Soutliern Exp. 
Co., 108 V. S. 24, 2 Sup. Ct. Rep. 6 [27 L. Ed. 638] ; Ex parte Norton, 108 U. 
S. 237, 2 Sup. Ct. Rep. 490 [27 L. Ed. 709]." 

Counsel for appellants in their brief on the nierits after stating the 
propositions of law involved say: 
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"If elther of the above propositions be a correct statement of the law, ap- 
plicable to tbis cause, It is évident that the trial court erred in sustaining the 
demurrer to the cross-bill in part, and sueh decree must be set aside, the de- 
murrer overruled, and this cause remanded with directions to proceed with 
the further hearing thereof." 

We think it clearly appears that the décision appealed from, so far 
as it relates to appellants, was net a final décision. The cross-bill itself 
was not dismissed. The decree only disposed of a part of the issues 
made therein, and thèse only in favor of one défendant. The défend- 
ants who demurred, including the PoUard-Hagan OU Company, were 
given the right to answer the cross-bill within 15 days, and the court, 
as above stated, retained the case as to the cross-bill for further pro- 
ceedings. See U. S. v. Phillip Mackey et al., 216 Fed. 126, 132 C. C. 
A. 370, just decided. 

Appeal dismissed. 



MILLER et al. v. HAMILTON et al. 

(Circuit Court of Appeals, Eighth Circuit. July 13, 1914.) 

No. 3985. 

1. Evidence (§ 399*) — Parol Evidence Affecting Writing — VAETiNa Cow- 

TRACT roR Construction of Sewer. 

Where a contract by plaintiffs to tumish the material and construct cer- 
tain sewer lines expressly speclfled the amount of work to be done and 
material to be furnished, paroi évidence, offered by défendant, that a 
larger amount of work and material than so specifled were to be fur- 
nished by plaiutiffs was for the purpose of varylng the contract, and not 
of construing it, and was not admissible. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 1772-1777 ( 
Dec. Dig. § 399.*] 

2. CoNTKACTS (I 166*) — Construction — Contract foh Construction or 

Sewer. 

Where a contract by plaintiffs to construct a sewer expressly fixed the 
time for the îiegluning and completion of the work, a further provision 
that it should be executed accordlng to spécifications attached dld not 
make a part thereof a provision of the spécifications fixing a différent tïxs*>i 
for completing the work and requiring the payment of liquidated damager- 
for delay. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 749 ; Dec. Dig 
§ 166.*] 

In Error to the District Court of the United States for the East- 
em District of Arkansas ; Jacob Trieber, Judge. 

Action at law by J. F. Hamilton and others against Max D. Miller 
and others, constituting the Sewer Commissioners of District No. 1 
of Marianna, Ark. Judgment for plaintifïs, and défendants bring er- 
rer. Affirmed. 

S. H. Mann, of Forrest City, Ark. (H. F. Roleson, of Marianna, 
Ark., on the brief), for plaintiffs in error. 

J. M. Vineyard, of Helena, Ark. (Moore, Vineyard & Satterfield and 
Jacob Fink, ail of Helena, Ark., on the brief), for défendants in error. 

*For other cases see same toplc & § numbkr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SMITH, Circuit Judge. A suit was brought by the members of 
the copartnership of Hamilton Brothers' Company against the Sewer 
Commissioners of District No. 1, of Marianna, Ark., upon a written 
contract. There was a cross-complaint for liquidated damages. The 
case resulted in a verdict and judgment for the plaintifïs, both upon 
the complaint and cross-complaint, and the défendants sued out this 
writ of error. 
The material portions of the contract in question are as f oUows : 

"That for and In considération the payments hereinafter stated the party of 
tibe second part (Hamilton Brothers Co.) agrées to furnish ail the materials, 
tools and labor necessary to complète, and will complète, the unflnished and 
abandoned contract for the construction ( — ) a System of sewers in Sewer 
Improvement District No. 1 of the said city of Marianna, Arlsansas, the work 
to be done and materials to be fumished are as follows: Furnishing and lay- 
ing 200T2 feet of eight (8) inch sewer pipe, furnish and lay eighty four (84) 
feet of ten inch sewer pipe, nineteen flush tanlis, thirty seven manholes, one 
lamp hole and two bullî heads. 

"It Is also agreed that the material now on Une of the streets in said sewer 
district shall be dellvered to the said party of the second part without cost to 
ïâm, ta be used in completion 6î the said sewer System. The said material is 
B8 follows: 

15 cubic yards stone (for macadam) 

10 cubic yards sand 

19 syphons (pacifie flush tank pattern) 

(2255) 2255 pièces of 8 in. pipe (thirty in. long) 

177 Ys 6f8 24 in. long 

14 Ts 6/8 24 in. long 

22 Ls6 in. 

"Said material is now distributed along the Une of the proposed sewer, and 
tiie said party of the second part agrées to take possession of the same and be 
reaponsible for the same until placed In sewer and accepted." 

[1] The sewer commissioners had a prior contract for the con- 
struction of thèse sewers with the Nick Peay Construction Company, 
which had been abandoned by the Construction Company. They also 
daimed that the contract that they made with the plaintifïs below, de- 
fendants hère, meant that the Hamilton Brothers Company would com- 
plète the unfinished Nick Peay Construction Company contract, and 
that to that end they would both furnish and lay the amount of sewer 
pipe specifically listed in the contract, and would in addition lay the 
pipe and accessories turned over to them under the contract. 

Hamilton Brothers Company claim that they were only to lay a little 
in excess of 20,000 feet of sewer pipe, or less than four miles, while 
the sewer commissioners claim they were to lay a little more than one 
mile of additional service. It is claimed that this was due to a latent 
as distinguished from a patent ambiguity. 

The défendants offered considérable évidence as it is alleged to aid 
in the interprétation of the contract, and especially offered to show 
faow much service was necessary to complète the System in District 
No. 1, but it was excluded. They did not, however, oiïer the contract 
with the Nick Peay Construction Company, or otherwise offer to 
show how much of that contract was uncompleted. Even according 
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to the défendants' contention the agreement was net to complète the 
sewer system, but to complète "the unfinished and abandoned con- 
tract for the construction of the System of sewers in sewer improve- 
ment district No. 1." Nor was it attempted to be shown how much 
was contracted to be donc under the abandoned contract. If there was 
any latent doubt about the construction of the contract, much of the 
évidence offered would hâve been admissible, but the parties had not 
only agreed that the Hamilton Brothers Company would complète the 
unfinished and abandoned contract, but they had explicitly agreed 
that "the work to be done and materials to be furnished" were as spe- 
cifically described. The contention that the plaintiffs below were to 
do a mile more than thus described was not an attempt to aid the court 
in the interprétation of the contract, but was an effort to vary the 
terms of the written instrument by paroi. 

There is nothing in the contention that plaintiffs did not furnish 
the materials turned over to them. It was expressly agreed the prop- 
erty should be delivered to the plaintiffs without cost to them, to be 
used in the completion of the sewer system ; it was furnished by them 
as much as any pipe bought by them. When the parties had expressly 
stipulated how much material and work was necessary to complète the 
contract, this could not be varied by paroi on the theory that it was 
to aid in the interprétation of the contract. The plaintiffs were not 
subject to hâve one-fourth added to the amount of the sewer stipulat- 
ed to be laid by them under the guise of interprétation. 

We hâve no inclination to dispute or modify the fundan? entai rule 
in this court that : 

"The situation of the parties when the contract was made, Its subject-mat- 
ter, and the purpose of Its exécution are material to détermine the intention 
of the parties and the meaning of the terms they used, and that when thèse 
are ascertalned they must prevail over the dry words of the stipulations." 
Accumulator Co. v. Dubuque St. Ry. Ce, 64 Fed. 70, 12 C. C. A. 37 ; City of 
Sait Lake City v. Smith, 104 Fed. 457, 43 O. C. A. 637 ; Kauffman v. Eaeder, 
108 Fed. 171, 47 C. C. A. 278, 54 L. R. A. 247. 

We simply hold that the contract in question was clear and unam- 
biguous and such évidence would not in this case aid in its construc- 
tion. 

[2] Coming now to the cross-complaint. Nothing was said about 
liquidated damages in the contract, but it was provided : 

"It is aiso agreed that the sald party of the second part wlll commence 
work on or before March Ist, and wlll complète the same on or before July 
17, 1907 ; and the said party of the second part agrées to push the said work 
as rapidly to completion as the conditions wlll reasonably permit It is also 
agreed that the said contract wlll be executed under the terms and accordlng 
to the plans, profiles and spécifications now on file wlth the sald commission- 
ers, a copy of the plans and spécifications being attached hereto." 

The spécifications contained the following: 

"The work embraced in this agreement shall be begun wlthin one week after 
written notice so to do shall hâve been glven to the contractor by the engineer 
employed by the sewer commlssloners and shall be carried on regularly and 
unlnterruptedly thereafter (unless the sald engineer shall otherwise in writing, 
especially direct) at a rate to secure Its full completion within five (5) months 
thereafter, unless the time shall hâve been extended by the engineer, as afore- 
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sald, andf then within said perlod of five (5) months plus the addltlonal time 
allowed by the engineer, the time of beginning, rate of progress and time of 
completion being esseutial conditions of this agreement. If the contracter 
faits to complète the work within the time above speciiied, the sum of five dol- 
lars per day for the flrst ten days and the sum of ten dollars per day for each 
and every day thereafter untll such completion, shall be deducted from the 
moneys provided for under thls agreement." 

The sole question hère is whether, under the provisions of the con- 
tract, this portion of the spécifications became a portion thereof. In 
a suit between the plaintifïs in error, the défendants below, and the 
Nick Peay Construction Company arising out qf the contract for the 
construction of this sewer System the Suprême Court of Arkansas held 
that this provision in the spécifications was not as against the sureties 
upon the bond of the contractor incorporated in the contract. Peay 
Construction Company v. Miller, 100 Ark. 284, 139 S. W. 1107. This 
is especially true in this case, where the time fixed by the contract for 
the completion of the work was wholly diflferent from the time fixed in 
the spécifications. 

There is no substantial error in the record, and the case is affirmed. 



SMITH & SONS CO. v. TRBXLBR LUMBEK CO. 

(Circuit Court of Appeals, Second Circuit. July 22, 1914.) 

No. 264. 

TowAGE (§ 7*) — Compensation — Bbeakino Ice. 

The breaking of ice to make a chaniiel through which to tow a vessel 
Is no part of the towage service, and one who contracted to pay for the 
towage of a schooner to its dock after her arrivai at New Tork cannot 
be chargea vpith the cost of breaking such channel. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 6, T, 10; Dec. 
Dig. § 7.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This suit comes hère upon an appeal from a final decree of the United 
States District Court entered on June 18, 1913, dismissing a libel. The ac- 
tion was brought for the breach of a charter party on the part of the re- 
spondent in not paying for certain towage services pursuant to the terms of 
the charter party. The respondent claimed that the towage services should 
not hâve been performed at the time they were rendered because of the ice 
on the Passaic river. A charter party was signed on November 16, 1911, by 
the terms of which it was agreed that upon the arrivai of the schooner Mel- 
bourne P. Smith in New York Harbor on her voyage from Jacksonville, Fia., 
wlth a cargo of lumber, the respondent would pay the vessel's towage over 
and above $25 from Kobblns Reef, N. Y., to tlie respondent's lumber dock 
on the Passaic river, N. J., and upon her discharge, back to anchorage at the 
same place in New York Bay. It was also agreed that respondent should hâve 
the privilège of naming the towing Une to perform the service. 

The schooner arrived at the port of New York on January 11, 1912, and 
anchored off Stapleton, Staten Island, where she remained until January 15th, 
when she was taken to Shooter's Island, where she remained until January 
.30th, when she was towed from there to respondent's dock near Newark, N. 
J., on the Passaic river. During ail the time the vessel lay at Stapleton and 

•Por other cases see same toplo & § ntjmbbh In Dec. & Am. Digs. 1907 tn date. & Rep'r Indexes 
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at Shooter's Island and also on the day she was towed, Newark Bay and the 
Passalc river were closed to navigation by Ice. The libelant, after giving 
due notice to respondent to name a towing company and upon respondent's 
refusai to do so, employed tugs at an expense of $285 to tow the schooner to 
its dock on the Passalc river, and after the cargo was dlscharged, back to its 
original anchorage off Stapleton, or Robbins Keef. After deducting $25 al- 
lowance made by libelant to respondent on account of said towage in aecord- 
ance with the charter party, and the sum of $25 received on account of such 
towage, the libelant claims there is due the balance of $235, with interest. 
This claim is disputed because it involves the expense of breaking ice through 
Newark Bay and the Passalc river in order to tow the schooner to its destina- 
tion. 

MacFarland, Taylor & Costello, of New York City (Willard U. 
Taylor and Alfred H. Strickland, both of New York City, of counsel), 
for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit grows out of a dispute over towage services, and involves a déter- 
mination of the question whether an agreement "to pay vessel's towage" 
includes the expense of breaking a path through the ice when the ice 
had to be broken because there was no channel through the bay and the 
river, which were closed to navigation by the fact that their waters 
were frozen. Is breaking ice towage, so that a party who has agreed 
to pay a vessel's towage is under obligation to pay the expense of 
breaking the ice ? 

The définition of towage given in 1849 in The Princess Alice, 3 W. 
Rob. 138, 140, by Dr. Lushington, and which has been so often cited 
since, was as f ollows : 

"Without attemptlng any définition which may be unlversally applied, a 
towage service may be described as the employaient of one vessel to expedite 
the voyage of another, when nothing more is required than the accelerating 
her progrêss." 

l'owage service is aid rendered in the propulsion of a vessel. In The 
H. B. Foster, U Fed. Cas. 949 (1848), District Judge Betts said: 

"Towage may be applied merely in aid of a vessel against adverse winds 
or tides, or in diffieult passages, while she is in possession of her ordinary 
powers of locomotion." 

In The Plymouth Rock (D. C.) 9 Fed. 413 (1881), District Judge Ad- 
dison Brown adopted the définition of Dr. Lushington as already quot- 
ed. This définition has recently been referred to approvingly in an opin- 
ion rendered in the Privy Council by Sir Robert Phillmore in The 
Strathnaver, 1 App. Cas. 58, 63 (1875). Hère he refers to it as "a very 
clear and précise statement of the law." In the Century Dictionary 
towage service is defined as: 

"Aid rendered in the propulsion of veissels, irrespective of any cireumstances 
ol péril ; the employment of one vessel to expedite the voyage of another ves- 
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Bel when nothlng more is required thaa the accélération of her progress. 
When used In contradistinctlon to salvage service, it is conflned to vessels 
aot in dlstress." 

In the 65 years since Dr. Lushington defined the meaning of "towage 
service" no adverse criticism of his définition seems to hâve been made, 
and we are prepared to accept it as an accurate statement of the law. 
An agreement to pay a vessel's towage is an agreement to pay for the 
services of a vessel or vessels rendered in the propulsion of another 
vessel through the water when nothing more is required than the ac- 
célération of her progress. The breaking of a channel through the 
ice in order that, after the ice has been broken, a vessel can be towed 
through is no part of towage service. And consequently expense in- 
volved in breaking the ice and creating the channel cannot be included 
in the expense of towage. 

The charter party gave the respondent the right to name the towing 
line, and an agreement was made with a certain towing company to do 
the round trip for $50. But that contemplated a trip through open 
water, and when the ice closed navigation the agreement was abandon- 
ed. Then the libelant made an arrangement with the Tice Towing 
Line to tow the boat and use three tugs for $75 a tug, and so informed 
the respondent on the day before the towage began. To the respond- 
ent's protest against it the libelant's agent is said to hâve replied : 

"That is the best we can do, and the only one we could get to tow her, 
and we are golng to tow her up there • • * and we are going to do it 
anyway." 

And this bargain with the Tice Towing Line was concluded by the 
libelant before any notification was given to the respondent. When 
notification was given the libelant was told by the respondent that the 
arrangement was contrary to the charter party agreement, and re- 
spondent would not be responsible, and if the vessel was towed it would 
be wholly at the libelant's risk. 

"Then Mr. Bryant [the libelant's représentative] got a little bit mad about 
it; so did I. He said they would tow her up if it took $10,000, and our 
charter was written in such a way they would make us pay for it" 

And the libelant was thereupon informed that the respondent would 
not pay $225 for the service. 

The testimony showed that the ice in the bay was from 10 to 12 
inches thick. It also showed that under ordinary circumstances, where 
the water was f ree from ice, one tug would hâve been sufficient to hâve 
towed the respondent's vessel. The manager of the towing line was 
asked, "Under ordinary circumstances, so far as the size of the vessel 
went, one tug would be perf ectly able to take her up ?" to which he re- 
plied, "Perfectly." As it was three tugs were used. Two tugs were 
sent ahead to break a channel through the ice. While three tugs 
had to be used in taking the vessel up to her dock on the Passaic river, 
only two were employed to bring her back. Seventy-five dollars for 
each tug was charged for taking her up and only $60 for bringing her 
back, making the cost $285 for the entire service. 

According to the testimony of the manager of the company that did 
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the towing, two of the threé tugs used in going up were used to make 
a channel by breaking the ice. And the witness West, who was in 
charge of the tug that did the towing up, testified that the other two 
tugs "were ahead breaking the ice." A déposition, however, was re- 
ceived in évidence from the master of the schooner in which he stated : 

"We had one boat towing ahead and one along slde and a ttiird boat going 
ahead breaking the ice in the channel." 

There is thus some conflict in the testimony, but the district judge 
found that two tugs were used in breaking ice and one in towing in 
going up. Where there is a conflict in the testimony the judge's find- 
ing of fact should be accepted. There is no testimony showing that 
any tug was employed in breaking the ice on the trip back. 

The charge for the two tugs used in breaking ice on the trip up 
cannot be allowed. But the Ubelant is entitled to charge for the serv- 
ice of the one tug which towed the boat up and of the two tugs which 
towed her down, less $25 allowed and $25 paid. 

The decree is reversed, with half costs of this court to the appellant, 
and the cause is remanded to the District Court, with instructions to 
enter a decree for the libelants for $85 and interest and one-half of 
the costs of that court 



KENNEDY v. BRODERICK. 

(Circuit Court of Appeals, Seventh Circuit. June 15, 1914.) 

No. 2090. 

BiLLs AND Notes (§ 166*) — Negotiable Instrument — Two Instruments in 
One. 

Défendant executed a note containing over his signature an absolute 
promise to pay a specified sum 90 days after date at a specified banlt, 
waiving demand, protest, and notice of nonpayment, and declaring that 
certain securities delivered to the payée had been pledged as collatéral se- 
curity. At the left of the signature was a provision that the collatéral 
was of the market value of S5,500, that if the collatéral depreciated the 
payée mlght demand additional security or mature the note at once, and, 
that any assignment of the note should carry ail rights to the collatéral, 
and that the payée or assignée mlght sell the collatéral at public or pri- 
vate sale. Héld, that such provision amounted to a separate contract of 
pledge and, though written on the note, did not detract from its negotla- 
bility. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 418 421 • 
Dec. Dig. i 166.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois; Ceorge A. Carpenter, 
Judge. 

Action by William Broderick against Walter B. Kennedy. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Kennedy signed and delivered to Purse a written instrument, of which the 
folio wing is a copy: 

"Kansas City, Mo., June 5, 1911. 
"$4,000.00 No 

"Ninety days after date, for value received, I promise to pay to the order of 
W. D. Purse, four thousand and no/100 dollars, at National Bank of Com- 
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merce, Kansas Olty, Mo., with interest from maturlty untll pald, payable an- 
nually at the rate of six jier cent. per. annum, and if not so paid, compounded. 
Demand, protest and notice of noupayment of this note is waived by botb 
makers and indorsers bereof. To secure the payment of this note, securlties 
herewith dellvered to the payée, are pledged as collatéral security. 

"W. B. Kennedy. 
"The above collatéral bas a market value of $5500. If, in the judgment of 
the holder of this note, said collatéral dépréciâtes in value, the undersigned 
agrées to deliver when demanded additional security to the satisfaction of 
said holder; othervvise this note sball mature at once. Any assignment or 
transfer of this note, or other obligations herein provided for, sball carry 
with it the said collatéral securlties and ail rights under this agreement. And 
we bereby authorize payée or bis assigns or the légal holder hereof, on de- 
fault of payment of this note or any part thereof, according to the ternis 
thereof, to sell said collatéral or any part thereof, at public or private sale 
and with or without notice and by such sale the pledgor's right of rédemption 
shaU be extlnguished." 

In the original document the part shown in the copy above Kennedy's sig- 
nature was printed in large type, and the part below the signature was 
printed in small type in the lower left corner of the paper, so that the signa- 
ture in the lower right corner was below the large-type matter and opposite 
the small-type matter. Both parties of course agrée that Kennedy Intended 
to be bound by ail the agreements and stipulations that appear upon the paper. 

Broderick averred in bis déclaration that before the maturity of the instru- 
ment he purchased it in due course from Purse for fuU value, and that Purse 
duly indorsed and delivered It to him. 

Kennedy admitted that this was so, but sought to avoid the efCect thereof 
by pleading that be signed and delivered the instrument to Purse as surety 
for Joyce on Purse's promise to obtain Joyce's signature and thereupon to ad- 
vance the money to Joyce, that Purse failed to make the loan, failed to obtain 
Joyce's signature, and wrongfully sold the instrument to Broderick, and that 
this was done without his knowledge or consent. 

On the court's sustaining a demurrer to this plea, Kennedy decllned to move 
furtber, and judgment followed. 

Prlor to 1911 Missouri had adopted the Unlform Negotiable Instruments 
Act. R. S. Mo. 1909, § 9972 et seq. 

James M. Rader, of Kansas City, Mo., for plaintiff in error. 
Edmund W. Burke, of Chicago, 111., for défendant in error. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Under 
the gênerai law, as well as under the Negotiable Instruments Act, the 
writing in question, if the small-type matter in the lower left corner be 
disregarded, constitutes a perfect negotiable promissory note. 

Does the inclusion within the same document of an agreement re- 
specting a pledge of collatéral securlties, by the terms of which the 
pledgee may anticipate maturity, sell collaterals, and leave an uncertain 
amount unpaid, render the instrument nonnegotiable ? 

No, if this is a question of Missouri law. For her courts hâve clear- 
ly and unmistakably arrived at the following position : If two instru- 
ments are executed at the same time, in the course of the same transac- 
tion, and covering the same subject-matter, they are to be read and 
construed together as one instrument. But this doctrine does not ap- 
ply to a transaction in which two separate and distinct matters are in- 
volved. Each is to be considered and interpreted as a complète entity, 
whether they be written upon one paper or several. An unconditional 
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promise to pay a certain sum at a certain time is a matter apart from 
security by way of deed of trust or mortgage of land or pledge or mort- 
gage of chattels. One is governed by the law merchant, the other by 
property laws. The owner may rely, if he chooses, exclusively upon 
the promise to pay, according to its terms. Conditions for his benefit 
in the mortgage or pledge agreement may be availed of only in his ca- 
pacity of mortgagee or pledgee ; they are limited to the purposes of the 
mortgage or pledge ; they cannot be read into the promise to pay, and 
so render a certain promise uncertain, convert a negotiable into a non- 
negotiable instrument. Morgan v. Martien, 32 AÏo. 438 ; Mason v. 
Barnard, 36 Mo. 384; Hurck v. Erskine, 45 Mo. 484; Brownlee v. 
Arnold, 60 Mo. 79; Whelan v. Reilly et al, 61 Mo. 565; Noell v. 
Gaines, 68 Mo. 649; Owings v. McKenzie, 133 Mo. 323, 33 S. W. 802, 
40 L. R. A. 154; McMillan v. Grayston, 83 Mo. App. 425; Board of 
Trustées of Westminster Collège v. Peirsol et al., 161 Mo. 270, 61 S. 
W. 811 ; Curry v. La Fon, 155 Mo. App. 678, 135 S. W. 511. 

If the question is one of gênerai law, the answer is the same. In 
Chicago Ry. Co. v. Merchants' Bank, 136 U. S. 268, 10 Sup. Ct._999, 
34 L. Ed. 349, within one document were contained an unconditional 
promise to pay a certain sum at a certain time and a collatéral agree- 
ment that the note, being one of a séries given to the Northwestern Car 
Company for the purchase of cars, should become due and payable on 
default of payment of principal and interest of any note of the séries, 
and that the title to the cars should remain in the payée for the equal 
and ratable security of ail the notes. 

"Tlie agreement that the title should remain in the payée until the notes 
were paid — it being expressly stated that they were given for the priée of 
the cars sold by the payée to the maker and were secured equally and ratably 
on the property— is a short form of chattel mortgage. The transaction Is, in 
légal effect, what it would hâve been if the maker, who purchased the cars, 
had given a mortgage back to the payée, securing the notes on the property 
untll they were ail fully paid. The agreement, by which the vendor retains 
the title and by which the notes are secured on the cars, is collatéral to the 
notes and does not affect their negotiability." 

But even if the two matters were to be read together, it is clear that 
the stipulations for additional collaterals and the sale of coUaterals are 
pertinent only to the pledge part of the transaction, and that the only 
condition which could, in any event, be carried into the promise to pay 
part is the one by which maturity might be anticipated. That condition, 
however, could only affect the time provision of the note to the extent 
of causing the maker to promise to pay 90 days after date, or sooner 
on demand of the holder after the maker's default in putting up addi- 
tional securities. The applicable doctrine is correctly stated, we believe, 
in Hunter v. Clarke, 184 111. 158, 56 N. E. 297, 75 Am. St. Rep. 160: 

"There can be no différence, in princlple, between the exercise of an option 
by the maker to pay before a certain day, or a provision that the note shall 
be due upon the happening of some event prier to the date flxed and an op- 
tion of the holder to déclare it due upon the occurrence of some event." 

The judgment is affirmed. 
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BATHS V. UNITED SHOB MACHINERT CO. 

(Circuit Court ef Appeals, Second Circuit June 2, 1914.) 

Ke. 253. 

1. OOBPOBATIONS (§ 158*) StOCKHOLDEES RiGHT TO SUBSCRIBB FOB NEW 

Stock. 

When a corporation by resolution authorized an issue of new stock for 
which the stockholders of record on a certain date were glven the right to 
subscribe, complainant's predecessor in title held a certificate of stock 
duly indorsed with power of attorney to act in ail respects for the record 
holder. Eeld tbat présentation of stich papers, togetber with a demand 
of the rlght to subscribe for the new stock and a tender of the necessary 
money, were sufficient to fix his right thereto. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 449, 587- 
592 ; Dec. Dig. § 158.*] 

2. Corporations (§ 158*) — Right of Stookholdee to Subsceibe eoe New Is- 

sue— Enfoeoement IN EQtriTY. 

A stockholder in a corporation who, under the terms of an issue of 
new stock has a preferred rlght to subscribe for a certain amount thereof, 
may enforce such right by a suit in equity. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 449, 587- 
592 ; Dec. Dig. § 158.*] 

3. Judqment (§ 592*) — Bae of Other Action — Splitting Causes of Action. 

A receiver, te whom a certificate of stock in défendant corporation had 
been asslgned, applied to hâve it transferred to his name on the books, 
which was refused. Afterward a new issue of stock was authorized, for 
which the stockholders of record on a certain date were given the pre- 
ferred rlght to subscribe pro rata. The receiver applied for the share to 
which his stock was entitled, and tendered payment theref or ; but his of- 
fer was refused. He brought suit, and obtalned a decree requiring de- 
fendant to transfer the stock on its books and for the recovery of back 
divldends. ïhe stock was transferred to complainant, who brought suit to 
enforce the right to subscribe for his share of the new issue at par. Eeld, 
that the decree in the receiver's suit was not a bar to the second suit that 
it was not a splitting of a single cause of action, but that the rights 
sought to be enforced In the two sults, whUe related, arose out of sep- 
arate transactions at différent times. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1107 ; Dec. Dig. 
§ 592.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in equity by Jérôme E. Bâtes against the United Shoe Machin- 
ery Company. Decree for complainant, and défendant appeals. Af- 
firmed. 

For opinion below, see 206 Fed. 716. 

J. W. Griggs, of New York City, and W. B. Farr, of Boston, Mass., 
for appellant. 

G. M. Mackellar, of New York City, for appellee. 

Before COXE, Circuit Judge, and HAND and MAYER, District 
Judges. 

HAND, District Judge. [1] In the case at bar Odell became an at- 
torney in fact for Cavanaugh, the stockholder, when Cavanaugh indors- 
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ed the certificates of stock, and we hâve the admission made upon the 
argument that that power of attorney was in fact free from any con- 
flicting claims ; in short, that Odell's title — to use a rather inapt word 
— was free and clear. Now it may be true that the défendant or its 
transfer agent had some just ground for hésitation in recognizing 
that the power of attorney so executed by Cavanaugh was within his 
powers, or that they could safely register Odell upon their books and 
issue to him a certificate, so making him a stockholder. That question 
we do not mean to pass upon, because we think it immaterial hère. 
The fact remains that Odell did through his attorney, Smith, demand a 
new certificate and registration at least as early as October 27, 1900. 
If it be true that this was not a formai demand, it is equally true that 
any formai demand was waived. We think even a demand was un- 
necessary, but if it were, it was as good as made. 

Coming, then, to the date of the resolution authorizing the issue of 
new stock of March 23, 1901, the status was that Cavanaugh was the 
stockholder and Odell his attorney, with power to do everything on 
his own behalf which Cavanaugh could do, but in Cavanaugh's name. 
During the month when the books were open, Odell made two efforts 
to exercise the right given to Cavanaugh, the stockholder of record, to 
subscribe for the new shares. He first wrote through Choate, his at- 
torney in Boston, saying that he exercised his right, which was per- 
haps futile, but on the 23d of April, 1901, through Bâtes and Smith 
he actually appeared at the Hanover Bank, in New York, tendered the 
necessary cash, and demanded the right to subscribe. Odell unques- 
tionably had the absolute right to subscribe; he was Cavanaugh's at- 
torney, with full powers to do everything that Cavanaugh himself could 
do. This was one of those things and Odell tried to do it. The trans- 
fer agent refused the subscription, that is, refused to Odell his right 
to subscribe on his own behalf as transférée or attorney in fact. At 
that time, had the transfer agent wished, it might perhaps hâve right- 
fully insisted that the new certificate and registry should wait till the 
transferred shares were duly registered themselves, or if Odell had 
insisted on the shares at once, that they should hâve been issued in 
Cavanaugh's name. In this they would only hâve been foUowing their 
records, as they were entitled to do ; but when the old certificate was 
presented, duly indorsed, together with the subscription, the conditions 
mentioned in the resolutions were in fact fulfilled, and the transfer 
agent had no right to refuse the subscription, or indeed to refuse to 
give the stock full registry any longer than was necessary to ascertain 
the validity of the transfer. Concededly that had been donc before this 
suit was brought. 

[2] The next question is of the jurisdiction in equity. It has been 
well-settled law for long that the transférée of shares of stocks may 
call upon a court of equity in order to get his name registered and a 
new certificate. It must be admitted that in those jurisdictions which 
allow a transférée to sue for the full value of the shares at law upon 
refusai, this remedy seems a little anomalous, if the shares hâve a mar- 
ket value. The rule is différent where there is a sale of stock, and it 
it a little hard to see why both remédies should coexist hère and yet 
not on a sale. Sometimes it is said that the corporation holds the 
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shares in trust, and there is authority for that view in reported cases, 
but it seems rather an explanation to fit the instance. The most plausi- 
ble reason seems to be that the refusai to register the new stockholder 
and give him a certificate subjects him to annoyance and indefinite 
trouble, the measure of which he canmot prove. Probably ail his rights 
can be worked eut as attorney for the old stockholder, but only with 
great trouble to him. Such a suitor requires équitable relief. It is 
surely somewhat anomalous to treat the refusai to register a share- 
holder or give him a new certificate as conversion of the stocl<, which 
indeed the corporation cannot mean it to be. However, whatever 
rights a transférée of old shares should hâve against the corporation, 
he should also hâve them in respect of new shares issued, like thèse, 
to old stockholders. Certainly the two cases are no différent, and the 
authorities hâve given équitable relief nearly uniformly, in the latter 
as in the former, Dousman v. Smelting Co., 40 Wis. 418; Real Estate 
Trust Co. V. Bird, 90 Md. 229, 44 Atl. 1048; Cunningham's Appeal, 
108 Pa. 546; Electric Co. v. Electric Co., 200 Pa. 516, 50 Atl. 164. 
Sometimes the point has not been considered, though équitable relief 
was given. Jones v. Railroad, 67 N. H. 119, 38 Atl. 120; Way v. 
American Grease Co., 60 N. J. Eq. 263, 47 Atl. 44; Snelling v. Rich- 
ard (C. C.) 166 Fed. 635. 

[3] Finally, there is the question of splitting the causes of action. 
This rule is a salutary one, as it tends to minimize litigation, but it is not 
capable of absolute and nice définition. Generally the courts hâve said 
that the incident must foUow along with the thing, and that one cause 
of action should not be divided. "Cause of action" is a vague phrase, 
but we think that thèse two wrongs are separate enough not to consti- 
tute a single cause of action. As we hâve suggested, the wrongs were 
in failing to register Odell as stockholder upori two separate blocks of 
stock. His demand was made in respect of one in October, 1900, and 
the wrong consisted in failing to recognize him as soon as his title 
was clear. His demand in respect of the other was made in April, 
1901, six months later. It concerned a separate block of stock purchas- 
ed by subscription, not by transfer, and the resuit of a wholly différent 
transaction. It is quite true that the right to the second block was de- 
rivative from the first, but it was not a mère incident to it, like a divi- 
dend. To get one's rights to the new stock one had to make a new 
and distinct bargain; the only connection between the two was that 
only the owners of the first block had the option to buy the new. 
While thèse two transactions might hâve been joined, we think that they 
need not bave been. None of the authorities are in point; the ques- 
tion is necessarily res intégra, and we see no reason to extend the rule 
to a case like this. 
Decree afïàrmed, with costs. 
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' BENEDETTO v. W. P. REND COLLERIES CO. 

(Circuit Court of Appeals, Seventh Circuit. May 18, 1914.) 
No. 2085. 

1. Appeal and Ebrob (§ 977*) — Oeder Denyinq New Trial — Revjkw — Dis- 

crétion OF Court. 

Where the trial court lias considered and passed on plaintiff's alleged 
errors, brought forward in a motion for a new trial and denied the mo- 
tion, no error can be assigned on such order on a writ of error. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 3860- 
3865 ; Dec. Dig. S 977.*] 

2. Tbial (§ 110*)— Examination of Witnesses. 

It was improper for plaintifC's counsel In the examination of wltnesaes 
to repeat questions in substantlally the same form after objections had 
been sustained to them. 

fi:d. Note.— For other ca.ses, see Trial, Cent Dig. § 271; Dec. Dig. i 
110.*] 

3. Appeal and Eeeob (§ 1058*) — Harmless Error — Réception of Evidence. 

Error in sustaining an objection to a question propounded by plaintiflf 
to an expert witness was cured by the court subsequently permitting the 
witness to answer substantially the same question. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4195, 
4200-4204, 4208 ; Dec. Dig. § 1058.*] 

In Error to the District Court of the United States for the Eastern 
District of Ilhnois ; Francis M. Wright, Judge. 

Action by Gaetano Benedetto against the W. P. Rend Colleries Com- 
pany. Judgment for défendant, and plaintifif brings error. Affirmed. 

Charles B. Elder, of Chicago, 111., for plaintiff in error. 
William H. Hart, of Benton, 111., for défendant in error. 

Before BAKER, SEAMAN, and MACK, Circuit Judges, 

PER CURIAM. This was an action at law for damages on ac- 
count of Personal injuries suffered by plaintifï in error in the mine of 
défendant in error. On a considération of the évidence under the in- 
structions of the court, the jury returned a gênerai verdict in favor of 
the défendant. 

[ 1 ] One contention for reversai is that the trial court committed an 
abuse of discrétion in denying plaintiff's motion for a new trial. It 
is a familiar rule in fédéral practice that no error can be assigned up- 
on the action of the court in overruling a motion for a new trial. The 
only qualification of this gênerai statement is that it is not within the 
discrétion of the trial court to refuse to entertain and consider and 
pass upon the matters urged by the defeated party as grounds for a new 
trial. Mattox v. United States, 146 U. S. 140, 13 Sup. Ct. 50, 36 L. 
Ed. 917 ; Felton v. Spiro, 78 Fed. 576, 24 C. C. A. 321. In this case the 
trial court considered and passed upon the plaintiff's contention that 
the jury should hâve found in his favor under the évidence, and there- 
fore the action of the trial court in ruling upon the motion is not sub- 
ject to review. McBride v. Neal (at this term) 214 Fed. 966, 131 C. 
C. A.262. 

*ïor other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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There is no assignment that there was not sufficient évidence for the 
défense to justify the court in submitting the case to the jury. 'And 
on examination we find that there was sufficient évidence. 

[2] Complaint is also made of the action of the court in restricting 
plaintifï's counsel in the examination of witnesses. On examination of 
the record showing counsel's persistence in repeating questions in sub- 
stantially the same form after objections had been sustained, we are 
satisfied that the action of the trial judge was entirely proper. 

[3] One serions question might be presented with respect to the 
ruling of the court in sustaining defendant's objection to a question 
propounded by plaintiff to an expert witness, if it were not for the 
fact that subsequently the expert was permitted to answer substantially 
the same question. 

No exception was taken to any portion of the court's instructions to 
the jury. We conclude that the cause was submitted on sufficient évi- 
dence and under proper instructions, and the judgment is therefore af- 
firmed. 
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GALLAGHEE et al. v. ERICKSON. 

(Circuit Court of Appeals, Second Circuit. June 3, 1914.) 

Shipping (§ 49*) — Chabtee — TJnatjthokized Withdrawal of Vbssels bt 

OWNER. 

Where ttie owner of two scows cliartered the same for a year at a 
monthly hlre, no time being fixed in wrlting for its payment, the real 
agreement apparently being that ïïe should be pald whenever he asked 
for it, which was the course foUowed, he was not entitled to withdraw 
the boats, without notice, because hlre was in arrears, and is liable for 
the damages thereby eaused to the charterers. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. §§ 48, 76; Dec. 
Dig. § 49.* 

Cancellatlon, surrender, or rescission of charter of vessel, see note to 
McNear v. Leblond, 61 C. 0. A. 569.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New Yorlc. 

On appeal from a decree of the District Court of the United States 
for the Southern District of New York entered April 21, 1913, in favor 
of the libelant appellant Erickson for $59.13. 

Nelson Zabriskie, of New York City, for libelant. 
Foley & Martin, of New York City, for respondents. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

COXE, Circuit Judge. Erickson and Carlson were the owners of 
two scows, Plymouth Rock and Pilgrim, which were chartered by thero 
in the name of Erickson to Gallagher Bros. The action is for charter 
hire. The défense is that the libelant withdrew the scows before the 

•For other cases see same topic & § number in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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charter expired, which the charterers allège was for the full year of 
1912. They assert that by withdrawing the scows in August the libel- 
ant broke the charter and cannot recover. Because of the withdrawal 
Gallagher Bros, were compelled to hire other vessels at an increased 
cost of $850, for which sum they demand judgment. The court found 
that there was due the libelant $683.33 and awarded the Gallagher 
Bros. $633 with $8.80 interest, leaving due the libelant, Erickson, 
$59.13. 

The Gallagher Bros, contend that the hiring was for a year and that 
the scows were to continue in their possession till January 1, 1913. 
The rates for 1912 were to be the same as for 1911 except that the 
rate for the Plymouth Rock was to be $105 per month till March 12, 
1912 and $125 per month thereafter. The only question is whether 
payment was to be made on the 26th of each month and if so, had the 
owner the right to rescind the charter and withdraw the boats if the 
payment was delayed beyond that time? 

We think that if there had been a time set for the payment, the rule 
in Tyrer v. Hessler, and in Aspinall's Maritime Cases (N. S.) 292, 
would apply. But there was no time fixed in writing and therefore 
the tjme of payment may be arrived at by what was said and by the 
conduct of the parties. 

The real agreement seems to hâve been that the owner was to get 
his money whenever he asked for it. There never was any complaint 
regarding the payments ; the owner got his money promptly and would 
in ail probability hâve continued on with the charter had he not re- 
ceived a favorable ofïer for the purchase of the boats. This he ac- 
cepted without a word of notice to the charterer. It seems to us that 
this was unfair dealing. Even if there had been an express agreement 
to pay on the 26th of each month the owner, by his conduct in demand- 
ing and receiving pay thereafter waived the provision and practically 
said, "I will call for the money when I want it." 

It is unnecessary to add further to the opinion of the District Judge. 

The decree is affirmed with costs. 
216 F.— 10 
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LOVELL-McCONNELL MFG. CO. v. AUTOMOBILE SUPPLY MFG. 

CO. et aLt 

(Circuit Court of Appeals, Second Circuit June 8, 1914.) 

No. 292. 

Patents (§ 328*) — Validity and Infeingement — Automobile Hobns. 

The Hutchinson patents, No. 923,048, No. 923,019, aud No. 923,122, for 
signal or alarm horns for use ou automobiles, launclies, etc., as to their 
broad claims, are void for anticipation by the device of tl\e Plerman pat- 
ent, ïhe more spécifie claims held not infringed, if valid. 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

On appeal f rom an interlocutory decree entered by the District Court 
for the Eastern District of New York holding valid and infringed cer- 
tain claims of three patents granted to Miller Reese Hutchinson for 
improvements in signal or alarm horns such as are used on automobiles, 
launches, steamboats, etc. Thèse patents, ail issued on the same day, 
May 25, 1909, aggregate about 29,000 words ; they contain 125 claims 
and 27 illustrative figures. The claims involved, 48 in ail, are Nos. 16, 
17, 19, 24, 27, 29, 36 and 37 of No. 923,048; Nos. 1, 2, 8, 12, 13, 22 
and 30 of No. 923,049; and Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 13, 14, 15, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 35, 36, 37, 38, 45, 47, 48, 52 
and 53 of No. 923,122. There are three volumes of testimony, con- 
taining 2,770 pages. This cumbersome record, imposing, as it does, 
an immense burden upon counsel and upon the court, has for its ob- 
ject the elucidation of an alarm horn of comparatively simple construc- 
tion. It is said that this expanding, of the record is largely due to the 
fact that the major part of the testimony was taken under the old eq- 
uity rules. It is hardly probable that under the new system such a 
record could be produced. After endeavoring to foUow experts and 
counsel through the infinité mazes of the record, the prédominant 
thought left upon the mind of the court is the difficulty of discovering 
the exact nature of the controversy in this wilderness of words. 

The opinion of the Circuit Court on the motion for a preîiminary 
injunction is reported in 193 Fed. 658. The opinion at final hearing 
is reported in 212 Fed. 192. 

Frederick P. Fish, C. A. L. Massie, J. L. Stackpole, and Ralph L. 
Scott, ail of New York City, for appellants. 

George C. Dean and Drury W. Cooper, both of New York City, for 
appellee. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

COXE, Circuit Judge. The peculiar merit of the Klaxon horn seems 
to be that it is capable of making a more strident, insistent and insolent 
noise than any which has preceded it. The sound has been described 
in this, and previous litigation, as "harsh," "raucous," "horrible," "dia- 

*Fi>r other cases see same toplo & S nxjmbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Reliearing denied October 7, 1914. 
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bolical" and "villainous." There can be no doubt that thèse adjectives 
are more or less applicable. Why it was thought necessary, with the 
musical and merry notes of the coach horn and the hunter's horn as 
guides, to mar the pleasure of automobiling and shiver the air with 
such discordant sounds, the court has been unable to understand. 
However, as both parties are almost equal offenders in this regard, it 
is unnecessary to dwell upon this phase of the case, further than to 
say that the idéal auto-horn has yet to be invented. 

The first patent in suit, No. 923,048, has for its object the produc- 
tion of a signaling or alarm horn capable of using as much power and 
of producing as loud a sound as may be desired by means of simple, 
strong and reliable combinations. This is accomplished by the mechan- 
ical vibration of an elastic diaphragm which, when divorced from tech- 
nicalities and terms of art, does not seem to be a particularly difficult 
object to accomplish. A ratchet wheel revolving on the upturned bot- 
tom of a tin pan would probably produce a somewhat similar resuit. 
We entirely agrée with the statement in the brief of the appellee that : 

"The 'horn or resonator' of the patent has been the subject of discussion out 
of ail proportion to the slmplicity of the subject." 

And this is true whether the diaphragm is agitated by a cam or by a 
crajik and link arrangement. The gist of the invention, from the ap- 
pellee's point of view, is stated in its brief as f ollows : 

"It is with the bodily diaphragm-movements that this case has to do ; and 
the issues are further limited to the 'part-positively-forced and part wholly- 
free' movement of an elastic diaphragm." 

In other words, the diaphragm must be elastic, it must be held in 
place at its periphery by clamps, and, when struck at or near its center, 
it must vibrate; the movement in each vibration being initiated by 
great force and completed under the natural conditions of the dia- 
phragm. 

The construction shown in Fig. 9 of the drawings illustrâtes the 
Hutchinson improvement in its simplest f orm. The diaphragm is hère 
shown as agitated by the disk having cam projections arranged to en- 
gage suitable surfaces on the diaphragm which displace it in one direc- 
tion without the necessity of a separate reciprocating member. The 
abrupt faces on the back side of the cam allow the free elastic return 
of the diaphragm at its own natural rate, thus permitting a lost motion 
engagement. The drawing shows a disk having two cams, but the de- 
scription says that: 

"The periphery of the disk 15 may be greatly Increased and the number of 
cams greatly multiplied." 

The patent to A. N. Pierman for an alarm is, we think, the best réf- 
érence produced by the défendants. It was applied for August 18, 
1898 and was granted March 14, 1899, ten years prior to the Hutchin- 
son patents in suit. Pierman had in view the same object as Hutchin- 
son, namely: 
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"To proTlde a simple, inexpensive, easlly attached and loud-soundlng alarm 
adapted for gênerai use, but more especially for vehleles, as bicycles; and 
my Invention consista, essentially, in the combination, wlth a point or button 
carried by a résonant diaphragm, of a transversely corrugated wheel wbose 
periphery engages the point or button." 

This patent is criticised because the description occupies "less than 
a single page in length." But for his brevity and conciseness in this 
regard the patentée should, we think, be commended rather than crit- 
icised, for in this single page he has made his invention perfectly clear. 
His horn is shown attached to a bicycle. He says that an essential 
feature of the alarm is a résonant diaphragm which may be made of 
métal or any suitable material having "at its center a hard point or 
button" which contacts with a corrugated wheel revolved by the bicycle 
wheel which vibrâtes the diaphragm and so produces the alarm. Hut- 
chinson says: 

"I make the diaphragm of any desired diameter and thickness and of 
* • * soft iron, spring steel, wood, etc. * * * having a suitable sur- 
face 55 on the diaphragm 5 to forcibly displace the latter in one direction 
vrithout the necessity of a separate reciprocating member." 

An enlarged resonator, which appears to us to be fairly made after 
the Pierman model, is in évidence and seems to possess ail the essen- 
tial features of the Hutchinson horn although, perhaps, the peculiar 
snarl which terminâtes the Klaxon note is wanting. It should be borne 
in mind that the patents in issue are not for "a noise." A noise, as 
such, is not patentable and if it be considered at ail, as throwing light 
upon the mechanism, it must be admitted that the Newtone note re- 
sembles Pierman's rather than Hutchinson's. We hâve no doubt that 
the Pierman horn is an operative device. Pierman's first claim is as 
f ollows : 

"1. An alarm comprislng a résonant diaphragm having at Its center a hard 
point or button, a transversely corrugated or roughened wheel adapted to be 
engaged by the sald point or button to produce vibration of the diaphragm, 
and a movable case in which said diaphragm is mounted and with which said 
wheel is connected so as to be movable with sald case when the alarm is 
moved into or ont of operative position." 

Hutchinson certainly has an alarm comprising a résonant diaphragm. 
He has at the center of this diaphragm a hard point or button (Figs. 
9, 55). He has also a transversely corrugated or roughened wheel (the 
cam wheel) adapted to be engaged by said point or button to produce 
vibration. He has also a case in which said diaphragm is mounted and 
with which said wheel is connected (Fig. 1) so as to be movable, etc. 

It is also true, we think, that Pierman's alarm if made for the first 
time to-day, would inf ringe the Hutchinson claims. Having been made 
before, it anticipâtes. Take, for instance, the first claim of patent No. 
923,048 which is hère involved. It is No. 16 and is as f ollows : 

"In an alarm or signaling apparatus of the class described, a horn or 
resonator and a diaphragm, in combination with a rotary memlser and dia- 
phragm aetuatlng means actuated thereby and adapted to positively displace 
said diaphragm in one direction and then to permit elastic movement thereof, 
and high-speed means for driving said rotary member at such rate that the 
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displacements and the elastic movements correspond to a frequency of said 
horn or resonator." 

Pierman's horn is unquestionably an alarm or signaling apparatus. 
It has a horn or resonator and a diaphragm in combination with a 
rotary member. It has a diaphragm vibrating means actuated by the 
rotary member and adapted positively to displace the diaphragm in 
one direction and permit the elastic movement thereof. It also has 
high-speed means for driving said rotary member at such rate that 
the displacements and the elastic movements correspond. 

We do not overlook the criticisms made at the argument and in the 
appellee's brief, but it must be remembered that Pierman was dealing 
with the situation as it existed in 1898 — 16 years ago, when bicycles 
were largely in vogue and bef ore the automobile industry had increased 
to such enormous proportions. If he had made his improvement ten 
years later he would probably hâve shown it in connection with an 
automobile or would hâve suggested the f ew simple mechanical changes 
necessary, if used in that environment. The criticism that Pierman 
does not distinctly show a corrugated wheel is not, in our judgment, 
wel! founded. Fig. 3, for instance, shows a diaphragm very similar 
to that of Hutchinson having at its center a hard point or button which 
is clearly an équivalent for the "suitable surface" of the first patent in 
suit, and which engages the corrugations on the wheel and carries the 
sound-producing vibrations on the diaphragm. The language of the 
spécification is so plain as to leave little doubt as to the nature of the 
invention. How could it be stated in more perspicuous language than 
the foUowing: 

"My invention consists, essentially in the combination, with a point or but' 
ton carried by a résonant diaphragm, of a transversely-corrugated wheel whosa 
periphery engages the point or button"? 

Again, Pierman says: 

"The roughened wheel receives motion from the bicycle-wheel, and the cor- 
rugations of the wheel are engaged by the point or button carried by the 
diaphragm, thereby Imparting vibration to the diaphragm and producing the 
alarm, which I find in practice will be heard at a much greater distance than 
bells and other alarms commonly in use." 

We cannot resist the conclusion that ail that Hutchinson did was to 
take the old resonators and connect them up with a rotary electric 
motor, thereby producing a more startling sound, but adding nothing 
patentable to the signaling apparatus. 

Gieseler in 1900 discloses in his patent No. 21,084 an apparatus very 
similar to that described in the claim under considération. Fig. 7 
shows a diaphragm clamped at its circumference at the lower end of 
the horn and made to vibrate by contact with a circular dise having 
a corrugated edge, which is the équivalent of twelve undulating cam 
surfaces. Thèse cams actuate a spring-held hammer which is thus 
made to tap the dise at the lower end of the horn. 

Hope-Jones, in 1901, produced an improved apparatus for producing 
sound and obtained a patent therefor. He shows a diaphragm vibrated 
by a rotary electric motor. There are other patents in the record show- 
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ing various éléments of the claims in suit, alone or in somewhat sim- 
ilar combinations, but it is unnecessary to consider thèse further as 
they add nothing essential to the Pierman disclosure. 

Our gênerai conclusion is that the broad claims in controversy of the 
Hutchinson patents are invalid and that the claims vvhich cover spécifie 
détails, if valid, are net infringed. 

The decree is reversed, and the District Court is directed to enter a 
decree dismissing the bill with costs to the defendants-appellants. 



ALVORD et al. v. SlvnTH & WATSON IRONWORKS et aL 

(District Court, D. Oregon. July 27, 1914.) 

No. 6145. 

1. Patents (§ 66*) — Anticipation — Pbioe Patent. 

The date wlien a patent is actually issnecl, rather than the date when 
the application therefor was filed, détermines whether or not it antici- 
pâtes another patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 79, 81 ; Uea Dlg. 
§ 66.»] 

2. Patents (§ 66*) — Anticipation — Pbior Patent. 

A patent in suit is not anticipated by ajiother patent which, although 
prier in date, was not issued untll after the filing of the application for 
the patent in suit, unless it is shown that the invention of the prior pat- 
ent was in public use prior to such application. 

[Ed. Note.— For other cases, eee Patents, Cent. Dlg. §§ 79, 81 ; Dec. Dlg. 
§ 66.*] 

3. Patents (§ 328*) — Validitt and Infeingement — Hoisting ob Logqing 

Device. 

The Corbett patent, No. 807,109, for a hoisting or logglng device, the 
Invention consisting speciflcally of clutch-operating mechanism for throw- 
ing in and ont of operatlve engagement a friction band and friction cône, 
was not anticipated, but shows a marked advance in the art. Also held 
valid as agalnst the claim that the patentée was not the original and first 
inventer of the device, and Infringed. 

4. Patents (§ 209*) — License — Construction of Contbact. 

A contract between the patentée of the patent In suit and a défendant 
who was the owner of another patent, both relating to improvements of 
the same machine, by which they agreed to combine their inventions in a 
new machine, which each should be at liberty to make and sel!, paying 
the other a royalty, construed, and held not to operate as a license to de- 
fendant to use the invention of the patent in suit otherwise than in the 
new form of machine agreed upon. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 300, 303; Dec. 
Dig. I 209.*] 

In Equity. Suit by William C. Alvord, administrator, and Ethel W. 
Corbett, administratrix, of William H. Corbett, deceased, against the 
Smith & Watson Ironworks and Edward Turney. On final hearing. 
Decree for complainants. 

Hugh C. Lord, of Erie, Pa., and Reed & Bell, of Portland, Or., for 
■ plaintiiïs. 

T. J. Geisler, of Portland, Or., for défendants. 

•For other casea see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WOLVERTON, District Judge. William H. Corbett in his lifetime 
secured certain letters patent, of date December 12, 1905, and num- 
bered 807,109, upon a hoisting or logging device, of which he claimed 
to be the original and first inventer. The supposed invention is well 
illustrated by the following drawings, figure 3, containing the éléments 
of the invention claimed : 




The driim arrangement is carried on a shaft, journaled in bearings a', 
the shaft being supplied with a gear C, which by other suitable gearing 
is connected with the engine. This gear carries a friction-cone c, and, 
one end of the drum being provided with a friction-band d, the drum 
is caused to revolve with the shaft by bringing the friction-band d into 
engagement with cône c by a thrust imposed by the device of which 
Corbett claimed to be the inventor, and thus the drum is utilized, 
through means of rope or wire cable, for drawing, hauling into place, 
or lifting objecta of great weight. The drum is released when the 
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thrust is withdrawn, by means of a spring B, and ceases again to re- 
volve with the shaft. Thèse éléments, namely, the cône c and the fric- 
tion-band d, constitute the friction-clutch. Further, to illustrate how 
the thrust is imposed upon the drum, a key G extends through a slot b 
extending through the shaft, which engages collar F. This in tum 
engages the end of the drum opposite the end containing the clutch 
arrangement, and the whole is driven endw^ise into engagement by a 
thrust exerted by means of the pin H upon the key G. 

So far as the drum and its mechanism are concerned, including the 
slot in the shaft and the key and collar, there is no présent claim for 
invention. It is only to the device for the opération of this drum mech- 
anism that the claim pertains. 

Corbett's spécifie invention consists of the carrier /, threaded on the 
end of the shaft B, to the outer end of which is bolted a flange-plate /', 
this flange-plate forming a shoulder i on the inside of the carrier op- 
posite the end of the shaft. This carrier is sometimes called a sleeve, 
either désignation being appropriate, as some one or more of its élé- 
ments is taken into account. 

A nut /", referring to figure 3, is journaled in the flange-plate /', 
which has a shoulder /* opposed to and facing shoulder i formed by 
the flange upon the sleeve. Between thèse shoulders are interposed two 
disks or washer-plates, between which are roller-bearings. The rollers 
are held in place by a spreading-ring j^, which has but the one purpose. 
The plates are of very hard material. The nut P is internally threaded, 
and is locked against rotation by means of clamp K, which, having an 
arm k, is secured to some part of the frame. This nut so adjusted is 
called the fixed screw member. It does not revolve with the shaft, al- 
though carried on it, but the carrier or sleeve revolves about and outside 
of it, and always with the shaft. Within the threaded cavity of this 
fixed screw member is inserted a screw L on the outer end of which is 
adjusted a lever with which to operate the screw. This is called the 
active screw member. A socket is provided in the inner end of the 
screw, in which is inserted a pin /'. This pin co-operates with another 
or floating pin /', and the latter with the thrust pin H which extends 
through the center of the shaft longitudinally free to rotate, and en- 
gages the key G, extending crosswise through the slot b, and is thus 
brought into engagement with the drum. In opération, the lever is 
thrown forward, which advances the active screw member, and through 
the pins /', P, and H, the drum friction-band is thrust upon the friction- 
cone, and locked, thus enabling it to take the coil of the cable and draw 
the load desired. When the screw is advanced, the shoulders of the 
fixed screw member are drawn back against the shoulders of the sleeve 
or carrier, and the latter, revolving with the shaft, causes friction at 
the shoulders. By reason of the great power exerted by the fixed screw 
member on the thrust, the friction becomes so intensified at the shoul- 
ders and at the contact of the pins as to generate beat to such an ex- 
tent sometimes as to cause a welding, and, to provide against heating, 
the roller-bearings were introduced, and the thrust-pin divided into 
three or more parts, which seems to bave solved the problem. In un- 
locking the mechanism, the lever is simply thrown back to place. 
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Twelve claims are made under the patent, of which Nos. 1, 2, 5, and 
12 are invoked to sustain the allégations of the infringement. No. 1 
is as f ollows : 

"In a hoisting or logging device the combinatlon with the main bearings; 
the shaft journaled in said bearings and having an attaching end ; a driving 
friction-wheel mounted on said shaft; a drum mounted on said shaft; a 
driven friction-wheel locked against rotation relatively to said drum, said 
driving and driven friction-wheels being adapted to be brought into frlctional 
engagement by an axial movement of one of them; thrusting devlces in the 
attaching end of the shaft, extending frbm without the bearing to within the 
bearlng; and a connection between said thrust déviées and the one of the 
friction-wheels free to move axially into engagement; of an apparatus 
mounted on the attaching portion of the shaft for actuating said thrust de- 
vices, comprising a carrier attached to the shaft; a relatively flxed screw 
member mounted on the carrier, the carrier being arrangea to receive the 
axial thrust of said screw member; means for locking said relatively flxed 
screw member from rotating with the carrier; an active screw member oper- 
ating in connection with the relatively flxed screw member, and adapted to 
exert a thrust on said thrust devices." 

No. 2 is a répétition of the first, with an additional élément in words, 
"And a roller-bearing between said relatively fixed screw member and 
the carrier." 

No. 5 has the additional élément, "And a loose pin interposed between 
said active screw and said thrust devices." 

No. 12 varies the last part of No. 1 to read as foUows : 

"Of an apparatus mounted on the attaching portion of the shaft for actuat- 
ing said thrust devices comprising a screw member fixed against axial move- 
ment relatively to the shaft, said screw member being mounted outside of the 
bearing, the shaft being free to rotate without rotating the screw member; 
and an active screw member arrangea to operate with said relatively flxed 
screw member for exertlng thrust on the thrust devices." 

The alleged infringing device consists in a nut, circular in form, 
screwed on the end of the shaft and revolving with it. which extends 
beyond the circumference of the shaft, forming a shoulder outside of it. 
The fixed screw member extends beyond the shaft in which the active 
screw member is adjusted, co-operating with a thrust-pin extending 
through the shaft and forming an engagement with the drum device. 
lïie fixed screw member also extends back, in a sleeve arrangement or 
carrier, over the circular nut, and, closing in on thev shaft, forms a 
shoulder opposing the shoulder on the nut. Between thèse shoulders 
are two disks, and between thèse roller-bearings like those in the Corbett 
patent. The circular nut, as stated, revolves with the shaft, but within 
the sleeve of the fixed screw member, which latter remains stationary, 
thus reversing the order as f ound in the Corbett patent, where the nut or 
sleeve revolves about the fixed screw member. When the fixed screw 
member is brought into engagement with the thrust-pin and drum by 
means of a lever adjustment, as in the Corbett patent, the shoulder of 
the fixed screw member is brought into engagement with that of the 
circular nut, and the latter revolving and the other not causes friction 
at the point of contact, which the disks and roller-bearing device inter- 
posed are designed to obviate. 
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The plaintîffs, having succeeded to the Corbett patent, bring this suit 
to déclare the Smith & Watson Iron Works, which, it is alleged, is or 
has been manufacturing the last described device, an infringer of the 
Corbett patent. The défendant E. Turney, who claims a right to this 
device, and also a Ucense, by virtue of a certain contract with Corbett, 
to manufacture and sell under the latter's patent, has been permitted to 
intervene. Three défenses are interposed, namely : (1) Anticipation of 
the Corbett patent, by several patents previously issued to Turney. 
Thèse are patent No. 607,557, for friction-clutch, of date July 19, 1898; 
No. 680,900, for friction-clutch, August 20, 1901 ; No. 709,567, for 
clutch-operating mechanism, September 23, 1902; No. 728,521, for 
clutch-operating mechanism, May 19, 1903 ; and No. 760,089, for 
mechanism for operating friction-clutches, May 17, 1904. (2) Prior 
discovery by Turney of the primary invention, and disclosure to Cor- 
bett. And (3) license by Corbett to manufacture and sell the device. 

Preliminarily, it is not to be questioned that the Smith & Watson 
Iron Works has been manufacturing the alleged inf ringing device. It is 
submitted, however, that it is manufacturing for E. Turney, that E. 
Turney pays $50 for each machine, and immediately sells to the Com- 
pany for $60, and that the company utilizes the same upon its logging. 
engines. But the testimony of Smith, who was called as a witness for 
défendants, leads to the conclusion that the ironworks is manufacturing 
by permission of Turney, and pays Turney a royalty for each machine 
manufactured. Such is the virtual efïect of the arrangement to which 
Smith testifies, and to call it by any other name would not change the 
relationship. 

The défense of anticipation requires an inquiry respecting the state 
of the prior art at the time of Corbett's alleged invention. The last- 
named patent. No. 760,089, pleaded as anticipatory of the Corbett de- 
vice, cannot be so considered, for the reason that its date is subséquent 
to the date of Corbett's application. By référence to the two patents, it 
will be f ound that l'urney made application September 4, 1903, and his 
patent was issued May 17, 1904, while Corbett's application bears date 
November 4, 1903, and his patent December 12, 1905. Thus, while 
Corbett's patent issued later than Turney's, his application was prior 
to the latter's patent. 

[1] The third défense which may be interposed to infrîngement un- 
der the statute (R. S. § 4920 [U. S. Comp.St. 1901, p. 3394]) is that 
the device had been patented or described in some printed publication 
prior to the patentee's supposed invention or discovery thereof, or more 
than two years prior to his application for patent. In order to sustain 
this défense the patent produced for the purpose must hâve been duly 
issued, or a complète description of the invention published in some 
printed publication, prior to the patented invention in suit. 

"And the patent offered In évidence or the printed publication," says the 
Suprême Court, "wlU be held to be prier. If it Is of prior date to the patent 
in suit, unless the patent in suit is accompanled by the application for the 
same, or unless the complainant introduces paroi proof to show that his in- 
vention was actually made prior to the date of the patent, or prior to the 
time the application was flled." Bâtes v. Coe, 98 U. S. 31, 33 (25 L. Ed. 68). 
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As stated in another o£ the cases : 

"An application prior to the patent in suit can hâve welght only if there 
bas been some actual use of the Invention, so that there may be éléments of 
publicity. Sueh an application cannot be sald to be a part of the prior art 
unless thls élément of publicity Is présent." Thomson-Houston Electric Co. 
T. Ohio Brass Co. (C. C.) 130 Fed. 542, 546. 

And so, in a later case, it is concluded that: 

"Under the authorlties, the date when the patent Is actually Issued, rather 
than the date when the application therefor vyas filed, détermines v^hether or 
not It anticipâtes another patent." General Electric Co. v. AUis-Chalmera 
Co. (C. C.) 190 Fed. 165, 170. 

See other authorities there cited. 

[2] Corbett's application is in évidence, and its filing shows an earlier 
date than patent No. 760,089, which is sufficient to render the latter 
unavailable as an anticipation of Corbett's invention. There is no évi- 
dence of any use by Turney of his device under patent No. 760,089 
prior to the date of Corbett's application. 

[3] Now, as to the prior art. The first Turney patent for friction- 
clutch. No. 607,557, has a nut'screwed on the end of the shaft, which 
becomes a part of and rotâtes with it. In the end of this nut is inserted 
an adjusting screw corresponding with the active screw member in 
later patents, to which is attached at the outer end a hand-wheel. The 
adjusting screw co-operates with a slidable pin extending through the 
center of the shaft, and engages a key in a slot of the shaft, which en- 
gages the drum. The adjusting screw rotâtes also with the shaft. The 
thrust on the pin for locking the drum is effected by a brake-shoe 
brought into contact with the hand-wheel, which retards the action of 
the hand-wheel and screw, while the shaft continues its révolutions, so 
that the screw moves inwardly to engagement with the pin and the 
drum, and thus the latter is locked. To unlock the drum the engine 
must be stopped, and the hand-wheel and screw turned back to their 
previous position. The principle involved by the art is that the entire 
interlocking mechanism revolves with the shaft, and the locking is ef- 
fectuated by retarding the action of the adjusting screw, thus produc- 
ing engagement of the parts with such force as to cause the drum to 
revolve also with the shaft. The shaft in its révolutions, including the 
engine which propels it, must be stopped, or its speed reduced, and the 
hand-wheel and screw must be readjusted, in order to unclutch the 
drum. 

The next Turney patent for friction-clutch. No. 680,900, involves a 
construction similar to the first as it relates to the nut and the adjust- 
ing screw member, but it has an improvement, consisting of a complex 
mechanism, whereby the adjusting screw may be advanced by retard- 
ing its révolutions, and released by accelerating its movement to greater 
rapidity than the rotation of the shaft, and may be so regulated while 
the shaft is in motion as to pay out the cable on the drum at the desired 
rate of speed. The principle involved in' the locking device is the same 
as in the former patent, with the added improvement for effectuating 
the locking and unlocking and regulating the paying out of the cable 
while the shaft is in motion. 
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Turney's patent No. 709,567, for clutch-operating mechanism, ex- 
hibits a locking device which is not wholly carried on the shaft, as in 
the former devices, but the active screw member is contained in a fixed 
screw member, which latter is screwed to the base of the engine, and 
is separate f rom the shaft ; that is, it is not carried on the shaft. The 
active screw member, or the adjusting screw, as it is called in the for- 
mer patent, is operated by a lever in conjunction with a pull-rod. 
When advanced, which is done by a side thrust, it co-operates with a 
pin adjustment passing through a nut screwed upon the end of the 
shaft, and thence through the center of the shaft longitudinally to an 
engagement with the drum mechanism. The particular feature which 
differentiates this device from the two former is that the fixed screw 
member and the active screw member are carried on a standard affixed 
to the bed of the engine, and are not carried on the shaft and nut at- 
tached thereto, but are independent thereof ; the thrust becoming a side 
thrust from an independent source, not exerted directly through mech- 
anism contained upon the rotating shaft. 

Turney's patent No. 728,521 for clutch-operating mechanism also 
covers an invention of the same type, in so far as the fixed and active 
screw members are carried by a frame affixed to the bed of the engine, 
and not by the shaft, the primary distinction between the two later pat- 
ents as compared with the two earlier. 

Another device, called the "Standard Friction Device," which is 
characterized as very old and having been in use prior to Corbett's in- 
vention, has been brought into the case. This device, like the last two 
patents of Turney, carries the fixed and active screw members by in- 
dependent attachment. In it there is a shaft-nut, with a shoulder, and 
the thrust-nut, which is the fixed screw member, extends back of the 
shaft-nut, with a shoulder also, so that when the thrust screw is ad- 
vanced the shoulders are brought into f rictional contact. The évidence 
shows that, so great is the friction generated at the face and point of 
contact between the shoulders and the end of the thrust screw with 
the thrust pin, a welding beat is sometimes generated, in the heavy log- 
ging that is now carried on, which constitutes a very great objection to 
the opération of the device. 

Now, a comparison of the Corbett device with thèse devices reveals 
■A marked advance in the art in several particulars : First, the thrust 
nut and screw are carried on the shaft and as a part of it ; second, they 
do not revolve with the shaft, which éliminâtes the necessity of retard- 
ing the screw member in order to set the screw, or of stopping the en- 
gine or accelerating the screw member in order to unlock the drum ; 
third, it affords ample convenience and facility for lubricating; and, 
fourth, the friction is largely eliminated by the disks and roller-bear- 
ings between them, and by the introduction of a loose pin or pins be- 
tween the active screw member and the thrust-pin. Ail thèse cannot be 
regarded as having been suggested by the prior art. Hence I conclude 
that there has been no anticipation as it respects the Corbett patent. 

The next question is a more difficult one, and pertains to the inven- 
tion itself. It is, Who was the original and first inventer of the broad 
and essential distinction, that is to say, the manifest and obvions ad- 
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vance in the art that we hâve attempted to explain ? It is in effect con- 
ceded that the Turney device No. 760,089 and the Corbett device No. 
807,109 practically embody the same primary invention, in so far as 
it is covered by the Corbett patent, that is, the idea of carrying the 
locking device wholly upon the drum shaft, and of providing fixed and 
active screw members which do not revolve with the shaft. The dif- 
férence between the two patents is essentially and simply this: That 
in the Corbett device the active screw member is threaded on the in- 
side of the fixed screw member, while in the Turney device No. 760,089 
the active screw member is threaded on the outside of the fixed screw 
member. The différence is not functional, and is not so considered. It 
is not claimed that the Corbett device inf ringes any of the claims of the 
Turney patent No. 760,089. While l'urney might hâve broadened his 
claims to cover Corbett's primary invention, for some reason he did 
not do so. 

There has been intimation that Corbett surreptitiously and in bad 
f aith obtained his patent in contravention of the prior rights of Turney. 
This f eature will be dealt with as we go forward with the examination 
of the main question. 

Corbett was the manager of the Willamette Ironworks (later the Wil- 
lamette Iron & Steel Works), which was engaged, among other things, 
in the manufacture of logging engines and locking devices for logging 
purposes. Turney was, for a long time, employed by the company in 
selling the locking devices, at a salary of $20 per week and a commis- 
sion. Indeed, ail the expérimental work upon Turney's several devices 
was done at the company's shops, except as it relates to his last patent, 
No. 760,089. The drawings for this were made by Harry Turney, the 
son of E. Turney, at the Turney résidence. 

Recurring again to the Corbett device, the patent was issued Decem- 
ber 12, 1905, and the application was filed November 4, 1903. From 
certain exhibits contained in the record, consisting of drawings showing 
the device, and upon which the patent was probably based, it is quite 
certain that Corbett had evolved his device some time prior to June 20, 
1903. A shop file-mark on the drawing shows this date, and the évi- 
dence shows that it was completed some time earlier, but how much 
does not appear. Later drawings bear date August 11, 1903, which 
were completed some time earlier than that. Thèse drawings show a 
completed device, and practically the device that Corbett patented. So 
it may be said that his invention dates back to June 20, 1903, and not 
later than August llth of that year. E. Turney claims that he heard 
nothing of Corbett's invention until long after his (Corbett's) applica- 
tion was filcd, namely, some time in 1904 or 1905. But he frankly ad- 
mits that he is confuscd as to dates, and docs not claim to state them 
accurately, except where the records fix them for him. Turney is evi- 
dently mistaken as to the time of his first knowledge of Corbett's de- 
vice, which was early known as the "Univcrsal Friction Device," for 
it is in évidence that Corbett began manufacturing his device evcn prior 
to filing his application for patent, which, as we hâve seen, was Novem- 
ber 4, 1903. Further than this, the Willamette Iron & Steel Works 
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issued a catalogue, which was in print as early as December Ist of that 
year. This catalogue contains Corbett's device, and also a eut of E. 
l'urney & Son's combination lever friction device — not the device 
claimed under patent No. 760,089, but that claimed under the earlier 
patent, No. 728,521. There is some dispute as to this, but it is borne 
eut by the fact that there was never one of the devices under patent 
No. 760,089 manufactured for the market at the Willamette Iron Works, 
but a number of those under 728,521 were manufactured there. And 
the purpose of publishing the eut was to advertise the machine, and to 
continue the manufacture of the same. Turney was ail this time in the 
employ of the Willamette Iron Works, specially delegated and engaged 
in selling thèse devices, that is, the Universal and No. 728,521. 

We come now more particularly to the device No. 760,089. The 
principle is invoked on the part of the plaintifïs that the date of the 
filing of the application must be taken as the time when the invention 
is constructively reduced to practice, and therefore the burden is cast 
upon the party claiming an earlier invention of showing that such in- 
vention was actually made prier to that date. In the présent contro- 
versy, however, the défendants hâve introduced patent No. 760,089; 
and, not only this, they hâve introduced the file-wrapper (which was 
done, under leave of the court, after the évidence had been closed), 
showing that the application for such patent was filed September 4, 
1903, an earlier date than the filing of Corbett's application. Apply- 
ing the rule, therefore, which plaintifïs invoke, the burden is cast back 
upon them to show that Corbett's invention was evolved prior to the 
date of Turney's application. This makes the légal issue clear. 

E. Turney testifies that he had ail his work done in making friction 
devices at the Willamette Iron & Steel Works, excepting the gear, re- 
ferring to the device in 760,089, which he made at a little shop of his 
own. He and his son started getting out the drawings in 1902, and 
the work ran into 1903. He and Corbett were friendly, and he dis- 
cussed his ideas with regard to improvements f reely with Corbett. De- 
fendants' Exhibit G, which _ is one of the drawings made during the 
development of his device, represents the first drawing in the course, 
with others introduced. This he showed to Corbett along in the fore 
part of 1903. Exhibit H does not show the device covered by patent 
No. 760,089, but Exhibit I does. A blueprint of this latter was sent 
to his attorneys for applying for patent. His son made the drawing 
"along about the latter part of 1903." Turney showed the drawing to 
Corbett before sending the blueprint to his attorneys. "That was along 
in the latter part of 1903, somewheres along in there." Corbett ap- 
proved of the device, and said it was "just what we had been trying 
to get." Turney further states that he fîrst found out that Mr. Corbett 
was making an application for a patent somewhere along in 1905. 
With respect to the time he showed the drawing to Corbett, it was 
■'anywhere from ten months to a year, or something like that, after 
that." In fact, the witness says, "Corbett saw ail my drawings and 
approved of them." When asked if there was ever any dispute be- 
tween them respecting the devices covered by the two patents, he an- 
swered : 
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"There was a dispute there over it ail the tlme. • • • I told him he had 
no right — he had nothing there; It was slmply my part of my patent He 
Baid we would see, and he meant we would see when he got his patent." 

Harry Turney testifies in effect that he made the drawings for the 
device, patent No. 760,089. They were made at the résidence of his 
father and himself. He and his father showed them to Corbett first 
along in the spring of 1903. He showed Corbett a blueprint of device 
marked "Exhibit G." He showed Exhibit H to Corbett along about 
the same time, and Exhibit I about the tinie of applying for patent, but 
before. Corbett thought the idea was ail right, but said nothing about 
having invented an improvement of his own. The first time witness 
heard of the "Universal" was probably in the winter of 1903-1904. 
The drawings were around the shop, and the device was being manu- 
factured. Corbett did not talk to him about any dispute. 

Mr. Charles E. Mack, who was in the employ of the Willamette 
Iron & Steel Works at the time, testifies that the device shown in pat- 
ent No. 760,089 was first brought to his attention by Harry Turney, 
at the Turney résidence, prior to the issuance of the patent, but he 
"couldn't say how long it was." He remembers the fact of Corbett 
having drawings made in the Willamette shop as represented in patent 
No. 807,109, and saw them on the drawing-board. This was about 
the same time he was informed of the Turney invention. He saw 
the Turney drawings first, but does not know when the Corbett trac- 
ings were drawn. He is under the impression that the expérimental 
work was donc on the Turney device first. On further examination 
witness states he saw tracings "G" and "H" some time in the spring of 
1903. He also saw Exhibit I, but could not fix the day or month, but 
it was in warm weather of the same year, within two or three months 
after seeing the first drawings. 

Analysis of the testimony is attended with much uncertainty as to 
the particular time when Turney had arrived at a clear and intelligent 
idea of his alleged invention, that is, as to just when he had sufficiently 
evolved his concept to reduce it to a definite and perfected device. He 
and his son and Mack seem to agrée that the earlier tracings were got- 
ten out some time in the spring of 1903. Thèse were Exhibit G and 
Exhibit H. But Exhibit I, according to the statements of Turney and 
his son, was the one of final development. It is this of which the 
blueprint was made, and shown to Corbett, and transmitted to Tur- 
ney's attorneys for procuring the patent. The son says the blueprint 
was made of "G," but in this he is probably mistaken, for it does not 
appear that a blueprint was made of more than one of them, and that 
was most likely of Exhibit I. Turney says his son made the drawing 
Exhibit I "along in the latter part of 1903, somewheres along in there," 
and that Corbett approved of the device, and said it was just what he 
had been trying to get. Further he says he first knew of C'orbett's ap- 
plication along in 1905, which was anywhere from ten months to a 
year after he showed Corbett the drawing, which corroborâtes his 
statement that it was along in the latter part of 1903 that he showed 
the blueprint to Corbett. Harry Turney thinks they showed "G" and 
"H" to Corbett along in the spring of 1903, and Exhibit I about the 
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time of applying for a patent, the patent being applied for September 
4th. The testimony, therefore, as it respects the last exhibit, is per- 
fectly consistent with the idea that Corbett had first invented his de- 
vice and perfected his concept by the llth of August, and most cer- 
tainly, if the date be carried back to the 20th of Tune. Mack saw "G" 
and "H" some time in the spring of 1903 and Exhibit I in the wann 
weather, within two or three months, he thinks, after seeing the first 
drawings, but could not fix the day or the month. It is necessary, 
therefore, to refer back to the testimony of Turney and his son to fix 
any probable date. 

Resting the controversy hère, it would yet be far from clear as te 
who first conceived the device comprising the broad and primary idea 
of the invention. But the doubt, to my mind, is satisfactorily and con- 
clusively resolved by the f act that Turney did not embody the idea in 
his claims under his patent. Turney and Corbett undoubtedly consult- 
ed much together during ail the time that thèse inventions were in 
course of development. Turney was, as we hâve seen, in the employ of 
the Willamette Company, and undoubtedly had access to Corbett's 
drawihg-room, and in ail probability saw ail the drawings with référ- 
ence to the Corbett patent as they were being developed. Turney says 
that Corbett saw ail his drawings and approved them, thus showing a 
condition of confidence and trust between them. If that condition ex- 
îsted relative to the Turney device, it is fair to présume that it existed 
as to the Corbett device also. Corbett is dead, and is not hère to testi- 
fy, and we get only one side of the case. Notwithstanding the confi- 
dential relations, Turney says, "There was a dispute there over it ail 
the time." If this be so, it speaiks against Turney's position, for he 
says he knew nothing of Corbett's application until in 1905. Further- 
more it shows that Turney had full and ample notice of Corbett's 
claim. Yet, having that notice, he failed to broaden the claim under 
his patent to include the device, as Corbett did. Mr. Justice Bradley, 
who was a most learned and profound patent jurist, in Miller v. Brass 
Co., 104 U. S. 350, 352 (26 L. Ed. 783), says: 

"But It must be remembered tiat the claim of a spécifie device or combina- 
tlon, and an omission to claim other devices or comblnations apparent on the 
face of the patent, are, in law, a dedication to the public of that which is not 
claimed. It Is a déclaration that that which is not claimed is either not the 
patentee's invention, or, if his, he dedicates it to the public." 

Further illustration of the principle is to be f ound in Hutchinson v. 
Everett et al. (C. C.) 26 Fed. 531. 

Considering the relations that existed between thèse parties at the 
time, it is highly probable that Turney knew of Corbett's invention, 
and was willing to concède it to him, and his action in not claiming the 
device accords perfectly with that idea. Turney was working out new 
mechanical ideas ail the time, and obtaining patents from the govern- 
ment, and it is fair to présume that he was not dedicating any of his 
inventions to the public. The device unquestionably was apparent on 
the face of the patent, and yet he did not apply for a reissue. Had 
his claims included the device, a contest would hâve been brought on 
by the filing of Corbett's application for patent, and the matter would 
hâve been settled before the Commissioner of Patents ; or had he ap- 
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plied for a reissue, the resuit would hâve been the same. This goes to 
show unmistakably that, if Corbett was net the original and first in- 
ventor, Turney was conceding the fact to him. But it is more probable 
that Corbett was the first inventer, and Turney, in their then friendly 
relations, was willing to concède to him what was justly his right, and 
hence the applications for the two patents were made as they were, 
and the patents in due time issued with the respective claims as made. 
I am impressed that no bad faith whatever can be attributed to Cor- 
bett in the premises. 

Another fact which tends to strengthen the view thus entertained is 
that Turney and his son and Corbett entered into a contract for a 
combination of certain éléments of the Corbett device with certain of 
those of Turney's invention, forming another contrivance called the 
"Turbett." The contract is of date August 31, 1906, a date subsé- 
quent to the issue of ail of the patents. At that time both parties were 
fuUy apprised of what each was claiming, and yet the Corbett patent 
was made a subject of the agreement, and thus Turney recognized 
its entire validity. Other acts of Turney might be mentioned conduc- 
ing to the same inference and conclusion, but it is unnecessary to ex- 
tend the inquiry. I am impelled irresistibly to the conclusion that Tur- 
ney was not the original and first inventor of the device, but that Cor- 
bett was. 

[4] The last problem is respecting the meaning and effect of the con- 
tract of August 31, 1906. In this contract E. Turney and H. Turney 
are named as the parties of the first part and W. H. Corbett as the 
party of the second part. The contract then proceeds : 

"That whereas the said parties of the flrst part are the owners of certain in- 
ventions and letters patent of the United States relative to what is known as 
the E. Turney & Son Combination Friction Device, and the said party of the 
second part is the owner of certain inventions and letters patent, known as 
the Willamette Uni versai Friction Device; and, whereas the parties hereto 
hâve agreed to combine the use of the said inventions and manufacture a 
friction device for logging and hoisting engines which shall be a combination 
of the two said patents, and shall be known as the 'Turbett Friction Device' 
upon the conditions and respective rights and interests of the parties as here- 
inafter mentioned: It is now therefore mutually agreed between the parties 
that the minimum selling priée of the said new device embodying such com- 
bination of the two patents before mentioned and which is to be known as the 
•Turbett Friction Device' shall be slxty ($60.00) dollars and the maximum 
priée shall be seventy-flve ($75.00) dollars until otherwise mutually agreed 
between the parties hereto. 

"The interests of the respective parties In the said Turbett Friction Device 
shall be as foUows: The party of the second part shall hâve the right to 
manufacture the said device at the Willamette Iron & Steel Works, Port- 
land, Oregon, and for ail of the said devices so manufactured and placed upon 
engines manufactured by the Willamette Iron & Steel Works after the 6th 
day of July, 1906, the said party of the second part shall pay or cause to be 
paid to the said parties of the flrst a royalty of five ($5.00) dollars for each 
and every one so manufactured, placed and sold. 

"It is further understood and agreed between we the parties hereto that 
for any and ail of the said devices manufactured and sold by the said party 
of the second part to be placed on any other engines than those manufactured 
by the Willamette Iron & Steel Works after the 6th day of July, 1906, the 
said party of the second part shall pay or cause to be paid to the said par- 
ties of the first part a royalty of ($10.00) dollars for each and every one of 
fhe said devices. 
216 F.— 11 
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"The saia parties of the flrst part shall bave the full riglit to manufacture 
the sald Turbett Friction Devlce and sball pay to tbe said party of the second 
part five ($5.00) dollars royalty for each and every one manufactured, sold 
and placed upon engines, except as hereinafter provided. 

"It is further understood that the provisions hereln defined as detenuining 
the payment of royalties shall not apply to the sale of the Turbett Friction 
Device by one of the parties hereto to the other, but they may he sold to each 
other at any reasonable price agreed upon, but ail sales to third parties shall 
be subject to the payment of the royalties as hereinbefore mentioned. 

"It is hereby mutually understood and agreed between the parties hereto 
that the above combina tion of the said two patents and the manufacture there- 
from of the Turbett Friction Device is for the mntual benefit of the parties to 
this contract and that neither of the parties hereto without the written con- 
sent of the other shall hâve the right to sell or dispose of any rlghts, inter- 
ests or property therein whatsoever or liire or let any interest or right in the 
sald Turbett Friction Device to any person, company or corporation whatso- 
ever without the mutual consent of the other in writing." 

The clauses omitted provide for an accounting between the parties 
and its binding effect upon them, their heirs, etc. 

Some controversy seems to hâve arisen, and the contract resulted as 
a settlement of their dififerences. 

Turney seems to be impressed that both devices, namely, No. 728,521 
and No. 760,089, were the subject of the contract on the part of him- 
self and his son, while it is claimed, on the other hand, that it is the 
former device only that was in contemplation, llie terms of the con- 
tract show, however, that the combination was of two patents, and not 
three, and, taking the entire testimony into account, there can scarcely 
be a doubt that thèse two were the Turney patent No. 728,521 and the 
Corbett patent No. 807,109. Several machines had been made in pur- 
suance of the composite device before the contract was entered into, 
and it is a matter of moment to ascertain the éléments of such device, 
and which of them were taken f rom the Turney device and which f rom 
Corbett's. This is settled by Turney's own testimony, as f oUows : 

"Q. I see. Now, then, when did this discussion — when was the first Tur- 
bett device made? A. That was made along in 1900 ; well, along in July some 
time. Q. ïes. As a matter of fact, this contract was dated back to July 
6th, to take in the flrst one, was it not? A. That is about the size of it, 
yes. Q. At the time this contract was made, the Willamette were selling the 
Universal Friction Device, were they not? A. They were. Q. Now, in your 
combination, 'E. Turney & Son Combination Friction Device,' as it was on 
the market, the fixed screw member was attached to the frame, was it not? 
A. ïes. Q. In the Universal device, the fixed screw member was carried by 
the shaft, was it not? A. Yes, it was. Q. Now, the combination or composite 
device, which made the Turbett device, put the Universal feature, that is, the 
flxed screw member, on the shaft? A. Yes. Q. And that was what made the 
combination device that you called the Turbett? That is, you had the foUow- 
up mechanism that had been previously used on the B. Turney & Son com- 
bination friction device? A. Ali right. Q. And you had the fixed screw mem- 
ber mounted on the shaft, which was the essential feature of the Universal 
device? A. AU right. Go ahead. Q. That made the composite device? A. 
Yes. Q. And that was the Turbett? A. That was the Turbett device." 

So that the composite device consisted of Turney's holding device, 
that is. the mechanism that operated to hold the thrust fast after it had 
been set up by the applying device, and allowed the lever to be released 
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and tbe friction eliminated, and Corbett's device for mounting the 
thrust-screw and the active screw members on the drum-shaft. This 
was the machine called the "Turbett Friction Device." Henceforth the 
contract construes itself. It is simply that the parties, each being the 
owner of certain inventions, agreed to combine certain éléments of the 
Turney invention with certain of the Corbett invention ; and as to the 
composite device, resulting from the combination of éléments, it was 
further agreed that certain royalties should be paid by the party manu- 
facturing to the other party to the contract. The contract relates spe- 
cifically to manufacture and use of the new or composite device, and 
does not afifect the parties in their respective rights to continue in the 
manufacture, use, and sale under their original inventions. This con- 
struction was acted upon by the parties, for Corbett continued from the 
date of the contract to manufacture Universals, and there was no pro- 
test by the Turneys until a much later date. The Turneys ceased to 
manufacture under their patents, but did manufacture the Turbett, and 
presumably they were better satisfied with the Turbett for use and sale 
than with the former inventions. 

Much stress is placed upon the last clause of the contract above quot- 
ed as evincing a purpose that ail the parties should cease to manufac- 
ture under the patents intended to be comprised by the negotiations ; 
but to my mind it does not bear that interprétation. It is agreed there- 
by "that the above combination of the said two patents and the manu- 
facture therefrom of the Turbett Friction Device is for the mutual ben- 
efit of the parties," and it is further stipulated that neither of the par- 
ties, "without the written consent of the other, shall bave the right to 
sell or dispose of any rights, interests or property therein whatsoever." 
The Word "therein" obviously relates to the Turbett Friction Device, 
a composite product of the two patents, and not to the Turney and 
Corbett devices, or either of them, or any other, and the language of 
the clause bas référence solely to this device, so that there is no con- 
tractual inhibition of either party against manufacture and sale under 
their respective inventions. The inhibition is against either party dispos- 
ing of any interest in the Turbett device. Nor do I conceive the opéra- 
tion and effect of the contract to be an équitable transfer from either 
party to the other of any right or interest in bis patent. It is tantamount 
to a license of each to use certain éléments of the patent of the other 
for constructing the Turbett, and to that extent and in that way only. 

Now, the device which is being manufactured by Smith & Watson 
Iron Works is the Turbett Friction Device without the foUow-up or 
holding mechanism taken from the Turney invention. This device, as 
previously described, differs frorii the Corbett device only in that the 
circular nut affixed to the end of the shaft revolves with the shaft, but 
within the sleeve of the fixed screw member, which latter remains sta- 
tionary, while in the Corbett device the nut or sleeve revolves about and 
outside of the fixed screw member, which is not a f unctional différence, 
but a mechanical équivalent only. The device, theref ore, inf ringes the 
Corbett patent. Not only does it infringe such patent, but the Turneys 
are precluded from any sale or disposition of any interest therein by 
the very terms of the contract in question, and are also precluded by 
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the same contract f rom the manufacture or use of the same in that 
form. 

The injunction should be decreed as prayed, The accounting is a 
matter for f urther inquiry. 



HANSEN V. SLICK. 

(District Court, W. D. Pennsylvanla. July 23, 1914.) 

No. 173. 

1. Patents (§ 114*) — Suit to Obtain Patent — Scope. 

A suit in equlty to obtain a patent, brought under Eev. St. § 4915 (U. 
S. Comp. St. 1901, p. 3392), is in the nature of a proceeding de novo to 
détermine wliether or not the complalnant Is entitled to a patent, and 
involves, in addition to other issues whieh may be raised, the question 
of the patentabillty of the invention covered by the clalms. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 166; Dec Dlg. 
1 114. ♦] 

2. Patents (§ 34*) — Invention — Scopb of Pbiok Abt. 

In considering the question of invention relatlng to the reforging or 
re-rolllng of a vs'om article of iron or steel, the court cannot exclude from 
considération patents in which the application of princlples is Involved 
whlch may be applled to the case In hand merely because they relate to 
forms of iron or steel products difCerent from that in the case before It 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 38 ; Dec. Dlg. ' 
§ 34.*] 

3. Patents (§ 328*) — Invention — Peocess foe BEroBGiNG Woen Car 

Wheels. 

The Slick patent, No. 1,055,672, for a method of treating steel car 
wheels, vehich consists of reforging or re-roUing wom-out wheels, thereby 
reshaping the flange and tread so that they may be used again, held void 
for lack of invention in view of the prlor art. 

i. Patents (§ 328*) — Peioeity op Invention — Lâches. 

Complalnant, Hansen, held, on the évidence, to hâve flrst concelved the 
method of reforging worn car wheels embodied in the Slick patent, No. 
1,055,672, and to hâve acted with due diligence in reducing the same to 
practice wblch would entitle him to the patent therefor If the process 
disclosed patentable invention. 

6. Equity (§ 67*)— "Lâches." 

"Lâches" has been defined to be such négligence or omission to assert 
a right as, taken In conjunction with lapse o£ time and other circum- 
stances causing préjudice to an adverse party, opérâtes as a bar. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 191-196; Dec. 
Dlg. § 67.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3969-3972; 
vol. 8, p. 7700.] 

In Equity. Suit by John M. Hansen against Edwin E. Slick. On 
final hearing. Bill dismissed. 

James I. Kay, of Pittsburgh, Pa., for plaintiflf. 
C. C. Linthicum, of Chicago, 111., for défendant. 

ORR, District Judge. Plaintifif filed a bill under the provisions of 
section 4915 of the Revised Statutes (U. S. Compiled Statutes, 1901, 

•For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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page 3392). The défendant has filed his answer, and the case has 
corne on for trial undèr the rules. The bill of complaint sets forth that 
the complainant was the original inventer of a new and useful im- 
provement in a method of reworking worn forged car wheels, that 
he made due application therefor, and that pending his application Ws 
claims were adjudged to interfère with claims of a certain application 
filed by the défendant for a method of treating steel car wheels, which 
claims are as follows: 

"1. The herein described method of re-forming a worn car wheel, con- 
sistlng in heating the worn wheel and forging the same to increase the dl- 
ameter of and reshape the tread, and reshape and thicken the flange." 

"4. The herein described method of re-forming a worn car wheel, consist- 
Ing in heating the same and forging the rim portion thereof outwardly to in- 
crease the diameter of and reshape the tread, and reshape and thicken the 
flange." 

"7. The herein described method of formlng and reforming a car wheel, con- 
sistlng In forming a wheel having rim and hub portions, and after wear heat- 
ing the worn wheel and subjecting the rim portion to pressure to force the 
métal outward and so reshape the tread and flange portions, and subjecting 
the hub portion to pressure inward to deerease the asle eye. 

"8. The herein described method of forming and reforming a car wheel, con- 
sisting in forming a wheel with a hub portion and an axle eye, and after wear 
heating the worn wheel and subjecting the hub portion to pressure la a man- 
ner to force the métal inward and so deerease the axle eye. 

"9. The method of utilizing worn-out car wheels, consisting in heating them, 
reshaping the tread and flange, and simultaneously Increasing the diameter. 

"10. The method of utilizing worn steel car wheels, consisting in heating the 
wheels, then roUing them between opposlng die surfaces to reshape and simul- 
taneously increase the diameter of the flange and tread portions. 

"11. The method of restoring worn car wheels, consisting in reheating the 
wheels and applying pressure thereto to force the métal of the wheel Into the 
worn portions to give the proper form of tread and flange. 

"12. The method of remaking worn steel wheels, consisting In reheating 
them and then applying pressure to force the métal of the wheel into sub- 
Btantially the original shape and contour of the tread and flange. 

"13. The method of remaking worn steel wheels, consisting in reheating the 
wheels, applying pressure thereto and forcing the métal in a rîfdial direction 
to reshape the tread and flange and give them the proper contour. 

"14. The method of remaking worn steel wheels, consisting in reheating 
them, applying pressure thereto, and causing the métal to flow outwardly in a 
radial direction in the worn portions and reshape them to the desired contour. 

"15. The method of remaking worn steel wheels, consisting in reheating 
them and then applying pressure, to force the métal of the wheel radially out- 
ward to increase the diameter of the wheel and reshape the tread and flange 
Into the desired contour." 

The bill further sets forth that after the déclaration of said inter- 
férence the case was heard successively by the Examiner of Interfér- 
ences, the Examiner in Chief, and the Commissioner of Patents, each 
of which tribunals decided in favor of the plaintiff; that finally the 
case came on to be heard by the Court of Appeals of the District of 
Columbia, which decided against the plaintiff and rendered a décision 
holding that the défendant was the first and original inventor of the 
matter specified in the claims in said interférence proceeding. The bill 
further avers that the décision of the Court of Appeals was duly cer- 
tified to the Patent Office and that in pursuance thereof the Commis- 
sioner of Patents refused to grant the plaintiff a patent in pursuance of 
his application. The bill contains the further formai averments as to 
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invention, as to absence of prior invention, publication, and public 
use. It also contains an averment as to due diligence on the part of tlie 
plaintiff, and prays that this court should decree the plaintiff to be en- 
titled to letters patent, and that the défendant should be restrained 
from asserting any title or monopoly against the plaintiff as a resuit of 
said interférence proceedings and for further relief. The answer dé- 
nies the averment of invention by the plaintiff, admits the averments 
with respect to the proceedings had in the several tribunals as stated 
in the bill, and admits that the Commissioner of Patents, in pursuance 
of the décision of said Court of Appeals, issued to the défendant let- 
ters patent of the United States, No. 1,055,672, for a new and useful 
method of treating steel car wheels. The answer avers that the de- 
fendant was the original and sole inventer, and that the action of the 
said Court of Appeals was correct and proper, and sets up that the 
plaintiff was lacking in diligence and guilty of lâches in doing nothing 
toward the perfection of his invention between the date of his alleged 
conception and the date of filing his application for letters patent. 

It will thus be seen that both parties to this proceeding insisted that 
the subject-matter of the interférence proceeding was patentable. The 
only real issue raised by the bill and answer is whether or not the 
plaintiff was guilty of lâches in the réduction to practice of the inven- 
tion between the time of his alleged conception and the date of his ré- 
duction to practice. The section of the Revised Statutes under which 
the bill is filed is as follows: 

"Section 4915. Whenever a patent on application is refused, eitlier by the 
Commissioner of Patents or by the Suprême Court of the District of Columbia 
upon appeal from the Commissioner, the applicant niay hâve remedy by blil 
in equity ; and the court having cognizance thereof, on notice to adverse par- 
ties and other due proceedings had, may adjudge that such applicant Is eu- 
titled, accordlng to law, to receive a patent for his Invention, as speclfled in 
his claim, or for any part thereof, as the facts In the case may appear. And 
such. adjudication, if it be in favor of the right of the applicant, shall author- 
ize the Commissioner to issue such patent on the applicant filing In the Pat- 
ent Office a copy of the adjudication, and otherwise complying wlth the re- 
quirements of lavsf. In ail cases, where there Is no opposing party, a copy ol 
the bill shall be served on the Commissioner ; and ail the expense of the pro- 
ceeding shall be paid by the applicant, whether the flual décision is in his 
favor or not." 

[1] Section 9 of the "açt to establish a Court of Appeals for the 
District of Columbia" and for other purposes, approved February 9, 
1893, chapter 74, 27 St. at Large, 434, 436 (U. S. Comp. St. 1901, p. 
3391), vests in the Court of Appeals created by that act the détermina- 
tion of appeals from the décisions of the Commissioner of Patents 
which had previously vested in the gênerai term of the Suprême Court 
of the District of Columbia. In Frasch v. Moore, 211 U. S. 1, 29 Sup. 
Ct. 6, 53 L. Ed. 65, and Johnson v. Mueser, 212 U. S. 283, 29 Sup. 
Ct. 390, 53 L. Ed. 514, it is held that the décision of the Court of Ap- 
peals of the District of Columbia in appeals from the Commissioner 
of Patents were not reviewable by the Suprême Court, and the reason 
given for so holding is because the final judgment of that court "in 
either an ex parte or an interférence proceeding is not conclusive of 
their patentability or priority." We see, therefore, that inasmuch as 
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such décision îs interlocutory, and inasmuch as section 4915 provides 
a method, it must be concluded that that method is, if not entirely so, 
yet in the nature of a proceeding de novo to détermine whether or not 
the applicant is entitled to a patent. Tiiis involves much more than 
the mère issue raised by the plaintiff and défendant in the case at bar. 
It involves at least the question of the patentability of the inventions 
covered by the claims. This seems to hâve been squarely ruled in Hill 
v. Wooster, 132 U. S. 693, 10 Sup. Ct. 228, 33 L. Ed. 502. It is the 
view expressed by the late Judge Lanning in Davis v. Garrett (C. C.) 
152 Fed. 723. 

[3] The principal question therefore is whether or not the patent 
No. 1,055,672, issued to Slick, for a method of treating steel car wheels, 
is valid. In the spécifications Slick states : 

"My Invention relates to utUlzing woru-out steel car wheels, whlch hâve ei- 
ther been worn with fiât spots or hâve been uniformly worn down to less than 
the desired diameter, or hâve otherwlse been rendered unfit for further «se. 
Thèse wheels are ordinarily worked up Into scrap for charging at the open 
hearth, and hence are of small value. 

"My invention is deslgned to utilize thèse wheels by reforging or re-rolling 
them, and thereby reshaplng the flange and tread and preferably Increaslng 
the diameter. I thus couvert the old wheel into a new wheel of practlcally 
the same value as when originally made, and at a comparatively low expense, 
and the wearing surfaces of the reformed wheel are made as dense as the 
wearing surfaces of the original wheel. 

" * * * I reheat this wheel to the ordinary forging or roUing tempéra- 
ture, and then force the métal of the web ont into the flange and tread and 
reshape this flange and tread to the desired form. In this re-torming, 1 also 
preferably apply pressure to the hub to decrease the diameter of the hole 
therethrough so that this ean be rebored to the desired size ; and I also may 
force métal from the hub into the web of the wheel. In carrying out this re- 
shaplng opération, I may roU the métal outwardly or forge it outwardly, or 
both ; but the opération is preferably carried out within dies having a shap- 
ing cavity, or cavities which give the proper flange and tread shape." 

The patentée sets forth the advantages of the process as foUows: 

"The advantages of my invention will be apparent to those skilled in the 
art, since instead of converting the worn wheels into scrap they are made of 
practlcally original value by a single mechanical opération, which may be 
cheaply and rapidly carried out. The amount of work done in reshaplng the 
tread and flange to their original form is of course very much less than ttiat 
necessary to originally form the wheel from the blank." 

He further says: 

"Many changes may be made ta the form and arrangement of the die or 
dies, the mechanism for re-rolling or reforging the wheel, and wheels of dif- 
férent shapes may be reformed without departing from my invention, since i 
consider myself the fîrst to resliape the tread and flange of a worn wbeel 
while hot" 

llie f ollowing are the claims : 

"1. The method of utillzing worn-out car wheels, conslstlng In heating them, 
reshaplng the tread and flange, and simultaneously increaslng the diameter, 
Bubstantially as described. 

"2. The method of utillzing worn car wheels, conslstlng In heating them, 
then thinning the web by roUing and forcing the dlsplaced métal radially out- 
ward into the tread and flange to reshape the periphery of the wheel, sub- 
Btantially as described, 
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"3. The method of utillzlng worn car wheels, consisting In heating the 
whee], then thinnlng the web by rolUng and forcing the displaced métal ra- 
dlally outward into the tread and flange to reshape the flange and tread, and 
simultaneously inerease the dlameter of tlie wheel, substantlally as descrlbed. 

"4. The method of utilizing worn steel car wheels, consisting in heating the 
wheels, then rolling them between opposing die surfaces to reshape and slmul- 
taneously inerease the diameter of the flange and tread portions, substantially 
as described. 

"5. The method of restoring 'vom car wheels, consisting In reheating the 
wheels and applylng pressure thereto to force the métal of the wheel into the 
worn portions to give the proper form of tread and flange, substantially as 
described. 

"6. The method of remaking worn steel wheels, consisting la reheating them 
and then applylng pressure to force the métal of the wheel into substantially 
the original shape and contour of the tread and flange, substantially as de- 
scribed. 

"7. The method of remaking worn steel wheels, consisting in reheating the 
wheels, applylng pressure thereto, and forcing the métal In a radial direction 
to reshape the tread and flange and give them the proper contour, substan- 
tlally as described. 

"8. The method of remaking worn steel wheels, consisting in reheating them, 
applylng pressure thereto, and causing the métal to flow outwardly in a ra- 
dial direction in the worn portions and reshape them to the desired contour, 
substantially as described. 

"9. The method "of remaking worn steel wheels, consisting in reheating them 
and then applylng pressure to force the métal of the wheel radially outward 
to tûcrease the diameter of the wheel and reshape the tread and flange into 
the desired contour, substantially as described. 

"10. The herein described method of reforming a worn car wheel, consisting 
in heating the worn wheel and f orglng the same to inerease the diameter of 
and reshape the tread, and reshape and thlcken the flange. 

"11. The herein described method of reforming a worn car wheel, consisting 
in heating the same and forging the rim portion thereof outwardly to Inerease 
the diameter of and reshape the tread, and reshape and thlcken the flange. 

"12. The herein described method of f orming and reforming a car wheel, con- 
sisting in f orming a wheel having rlm and hub portions, and after wear heat- 
ing the worn wheel and subjecting the rim portion to pressure to force the 
métal outward and so reshape the tread and flange portions, and subjecting 
the hub portion to pressure Inward to inerease the axle eye. 

"13. The herein described method of forming and reforming a car wheel, 
consisting in forming a wheel with a hub portion and an axle eye, and after 
wear heating the worn wheel and subjecting the hub portion to pressure in a 
manner to force the métal inward and so decrease the axle eye." 

It is unnecessary to consider and analyze each of the claîms separate- 
ly. The variations between them are slight, and ail must fall if it be 
found that the method described in the spécifications is not invention. 
It is of course beyond question that the reshaping of old car wheels to 
allow of their use in the same manner as new wheels are used and in 
association with new wheels is of great value. The measure of econ- 
omy, while not definitely fixed in the évidence, must surely be great. 
It is true that the treatment of worn-out car wheels does not appear to 
hâve been adopted, or even considered as feasible, until about the time 
the parties to this suit filed their applications in the Patent Office. This 
court bas concluded that the reason for the f allure to reshape worn-out 
car wheels was the doubt that existed as to the durability of the re- 
shaped wheel. This is fairly found from the évidence when taken in 
connection with the disclosures of the prier art. 

The rç-treatment of métal articles, which hâve already been sub- 
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jected to heavy use, has always presented the problem as to whether or 
not, after re-treatment, the mechanical and physical properties of the 
métal remain the same. In otlier words, it was doubted whether a dif- 
férent crystallization or a différent chemical relation might not exist in 
the re-treated article which had not existed in the article as originally 
made. Such doubts could only be resolved by careful tests, and espe- 
cially by the important test of use. So far as the flow of métal is con- 
cerned, no doubt has ever existed that métal at greater or less degree 
of beat, would fîow under pressure. The familiar illustration of that 
fact is found in the coinage of money, and as well in the efifect of the 
submission of a penny after the manner of boys to the pressure of a 
railroad train. 

The évidence discloses that used articles of steel and iron bave been 
re-treated to bring them again to the necessary length, and that others 
hâve been re-tréated to bring them again to the necessary width ; that 
others again may be bronght to the same circumference was to be ex- 
pected. A search of the patent for something peculiar in the treatment 
proposed by the patentée is in vain. The used wheel is reheated to the 
ordinary forging or rolling température. Pressure is then applied as 
needed. If the process of rolling be used, the pressure of the roUs is 
given as required. If the process of forging by dies is used, the same 
is true. 

But it is said, in order to make the reshaped wheel answer its pur- 
pose, there must bave been an excess of métal placed in the original 
wheel, because some of the métal of the original wheel is lost by the 
wear and tear of the track and brake, and it is urged that because of the 
insertion of excess métal in the original wheel, invention should be 
found. To this we cannot agrée. As men of the former génération 
and as boys of the présent had some excess of métal in the molding of 
lead bullets, and as every blank which is used in dies has more or less 
excess métal, else it might not completely fill the dies and receive the 
shape intended, so the used car wheel in principle is nothing more than 
a blank of métal intended to be forged or rolled into a new, thoug|h 
slightly différent, shape. This theory that the addition of more métal 
than is necessary to the original wheel should be deemed a feature of 
invention is not apparent in the Slick patent, but was made a feature in 
the Hansen application, and is urged on the part of Hansen in the prés- 
ent case. We cannot regard it as of importance. 

This court has failed to find anything substantially new in the pro- 
cess. In United States patent to McConnell, No. 393,775, under date 
of December 4, 1883, for reamer and method of constructing the same, 
there is a disclosure of a method of expanding reamers by pressure to 
compensate for wear and tear. 

In United States patent No. 522,228, to McKenna, for a process of 
of renewing old steel rails, there is a disclosure of a re-treatment of 
the métal by pressure so that it may be reused, although with reduced 
cross-section. 

[2] It is urged, however, that such patents as those last referred to 
do not relate to the art involved, and the phrase "the art of making car 
wheels" is used. Without further comment than that the subdivi- 
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sions of the subjects of patents by the profession, and perHaps by 
the Patent Office, are becoming somewhat unduly extended, the court 
cannot exclude patents in which the application of principles are in- 
volved which may be applied to the case in hand simply because they 
relate to a form of iron or steel product which is not found in the prés- 
ent case. Referring, however, to patents more intimately connected 
with wheels, we find that United States patent to Baker, No. 793,814, 
for a method of f orging wheel blanks, discloses a method of causing ex- 
cess métal to flow inwardly toward the center of the hub, and also out- 
wardly in latterly opposite directions under pressure. 

United States patent to Wheeler, No. 664,799, for car wheel roll- 
ing mill and method of rolling car wheel blanks, discloses a method 
for causing the métal while under pressure to be expanded toward the 
flange or toward the hub of the wheel. 

In U. S. patent to Schoen, No. 848,927, under date.of April 2, 1907, 
for method for making car wheels, the patentée discloses a method of 
making wheels in which subjecting the blank to pressure in circular 
dies is clearly shown. The wheels contemplated in that patent are 
made f rom wrought métal, but the fact of die pressure upon the métal 
is clearly shown. 

In the considération of the question hère presented with the utmost 
care and with a realization that ail the witnesses called were favorable 
to invention, yet the court cannot find anything substantially new in 
the patent. The use of great presses is old. The use of dies with 
différent shapes with which the pressed métal is bound to conform is 
old. The only thing that is new is the fact that people began to use old 
processes in order that old wheels may be renewed and subjected to a 
longer life. The treatment of worn-out car wheels was a mère step 
in the art of subjecting metals under pressure to force them to reach 
the desired dimensions. That such treatment has resulted in great 
economy should not control the judgment of the court upon the ques- 
tion of invention. In the présent state of the art, in which great press- 
es with a varie^y of dies are used, the steps taken by Hansen and 
Slick were little more than the step of the country carpenter who 
straightens a used and bent nail and uses it a second time. It is there- 
fore the duty of the court to dismiss the bill because invention is not 
found. 

[4] We come next to the only issue raised by the parties, and that 
is the question of priority of the alleged invention, and it is proper that 
that question should be decided, although, as has been pointed out, the 
case goes ofï on another question. Both parties to this proceeding are 
skilled in the manufacture of steel car wheels. The plaintiff is prési- 
dent of the Forge Steel Wheel Company, the Standard Steel Car Com- 
pany, and the Standard Truck Company. He filed his application in 
the Patent Office on the 13th of June, 1908, sériai number 438,421. 
The défendant filed his application on the 12th of December, 1907, 
sériai number 406,132. The plaintifï conceived the method of the 
patent on the llth of August, 1906. The défendant conceived the 
method of the patent November, 1906. The plaintifï constructively 
reduced his method to practice by filing his application June 13, 1908 ; 
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the défendant constructively reduced his method to practice by filing 
his application December 12, 1907. It is plain that priority should be 
awarded to Hansen unless his right was lost by some neglect on his 
part. At or about the time of his conception he began the érection of a 
large steel plant for the making of forged steel car wheels. Embraced 
in that plant was a variety of necessary apparatus. Some of that 
apparatus, particularly the presses, were necessarily of great size. The 
delay in the construction of the plant was not caused by Hansen nor 
his associâtes, but by contractors who had stipulated for the supply of 
the parts. The entire plant necessarily had to be completed and tested 
before forged steel car wheels could be made. Hansen's conception 
was intended to be put to practice upon the completion of the plant 
for the making of new wheels. It was only at that time that he could 
hâve under his personal control presses of sufficient power to treat a 
worn wheel according to the method conceived by him. That plant was 
just about, but not completely, finished by the time his application was 
filed. There was due diligence on Hansen's part in procuring the 
completion of the plant with which he could test the method conceived 
by him without running a risk of disclosure to others. The use of 
steel car wheels at the time Hansen conceived the method was of com- 
paratively récent date. According to the witness Gulick, who testified 
on the 23d of June of this year, "the only concerns making forged or 
roUed steel wheels now" are Schoen Steel Wheel Company, the Forge 
Steel Wheel Company, the Standard Steel Company, and the Midvale 
Steel Company. 

While Hansen could hâve found presses in other places, as, for in- 
stance, in the Bethlehem Steel Company, with power enough to hâve 
afforded the pressure required for his method of re-treating worn-out 
steel wheels, yet it is so doubtful that he would hâve been afïorded per- 
mission to hâve used any of such presses for his own purposes that 
this court must find as a fact that permission would not hâve been giv- 
en him to use the presses without at least a full disclosure of what he 
intended to use the same for, and it is f air to find that permission would 
not hâve been granted him. In the considération of this subject, it 
must be found that Hansen's connection with the steel car wheel in- 
dustry was well known because of his connection with the Schoen 
Steel Wheel Company prior to his connection with the Forge Steel 
Wheel Company, and that a request by him to use the powerful press 
of another would bave created a suspicion that it had something to do 
with forged steel wheels, and might hâve caused his experiments with 
the press to be watched. 

This court can reach no other conclusion than that Hansen acted with 
due diligence in endeavoring to reduce his method to practice. He 
and his associâtes were investing upwards of a million dollars in a 
plant intended to be used, not only for the making of new forged 
steel wheels, but for the re-treatment of old ones. It should not be 
that, because the double purpose was combined by him, he should be 
deemed lacking in diligence. 

[5] But it is urged that, notwithstanding the diligence of Hansen 
in perfecting his plant by which the method conceived by him could 
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be tested, yet because he did not wait to put bis metbod in actual prac- 
tice, but before doing so constructively reduced it to practice by filing 
bis application, therefore such rights as he had were lost. It is plain 
that if he had not filed his application but continued his due diligence 
to reduce his metbod to actual practice, he would not bave been charg- 
ed with lâches until at least a few days after the date upon which his 
application was filed. Clearly up to the time, therefore, of the filing 
of his application no lâches could be imputed to him. Lâches bas 
been defined to be such neglect or omission to assert a right as, taken 
in conjunction with lapse of time and other circumstances causing 
préjudice to an adverse party, opérâtes as a bar. It has been used 
synonomously with the phrase "inexcusable négligence and inattention 
to his interests." It is difficult to see upon what theory the défendant 
would hold the lapse of time prior to the filing of the application would 
operate to the préjudice of anybody just because the application was 
filed prior to the actual réduction to practice. It was but natural that 
as the plant approached completion Hansen should bave filed his ap- 
plication. On this branch of the case the court is of the opinion that 
lâches cannot be imputed to Hansen under ail the circumstances, and 
that he was the first to conceive the metbod of the patent, and would 
be entitled to a decree in his favor were the patent valid. 

As the patent is not valid, the bill must be dismissed; the costs to 
be divided equally between both parties. 
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(District Court, W. D. Pennsylvania. July 21, 1914.) 

No. 16. 

L Patents (§ 211*) — License — Consteuction. 

A llcense granting tbe riglit to use a patented process In the maklng of 
glassware, but limiting such use to pressed glass blanks, made and Eold 
for cuttlng by others, construed, and held not limited to blanks made of 
lead glass, but to apply as well to lime glass, and the use of the process 
in the maklng of finished articles of lime glass held a violation of the con- 
tract, which, under its terms, authorized the termination of the license by 
the licensor. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 304-311; Dec. 
Dig. § 211.*] 

2. Patents (§ 286*) — License — Suit bt Licensee for Infeingement. 

A licensee under a patent, havlng exclusive rights less than the entire 
grant of the patent, is entitled to enjoin trespass upon those rights in a 
suit brought in its own name, in which. the owner of the légal title is 
jolned as a défendant, where such owner cannot malntain the suit In its 
own name. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 453-456; Dec. 
Dig. § 286.»] 

3, Courts (§ 508*) — Jukisdiction oï Fédéral Court — Enjoininq Pkosecu- 

TiON of Suit in State Court. 

The owner of a patent obtained an injunctlon against Its Infringenient, 
and afterward, with the consent of coniplainant, which, as gênerai li- 
censee, had certain exclusive rights therein, granted a limited license to 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907'to date, & Rep'r Indexes 
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the Infringer, whlch contalned provisions for the protection of complain- 
ant's rlghts. Later, on a supplemental bill, the licensor obtained a decree 
that tlie Infringer had vlolated the conditions of Its license and of the In- 
junction and adjudglng It in contempt, and thereupon the licensor and 
complainant joined in a notice termlnating the license in accordance with 
Its terms. The infringer then commenced a suit in a state court agalnat 
the licensor, and obtained a preliminary injunction restraining it from ter- 
minatlng the contract on the ground that it had not been vlolated. Held, 
that complainant had such interest in the contract as entitled It to main- 
tain a suit to enforce its rescission and to enjoln further prosecution of 
the suit In the state court, making both licensor and the Infringer parties 
défendant, and that the fédéral court, having first acquired jurisdiction of 
the subject-matter, had jurisdiction to grant such relief as ancillary to its 
former decree. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1423, 1425- 
1430 ; Dec. Dlg. § 508.*] 

In Equity. Suit by the Libbey Glass Company against the McKee 
Glass Company and the H. C. Fry Glass Company. Decree for com- 
plainant. 

O. R. Barnett, of Chicago, 111., and Thos. Patterson, of Pittsburgh, 
Pa., for plaintiff. 

George E. Reynolds, of Pittsburgh, Pa., for défendants. 

ORR, District Judge. The plaintiff by its bill seeks to restrain the 
défendant McKee Glass Company from further proceeding in a certain 
suit in equity instituted by it in the Beaver county, Pa., courts against 
H. C. Fry Glass Company, and from further use of a process covered 
by United States patent to Owens, No. 628,027, to hâve a license agree- 
ment adjudged to be rescinded and terminated, and to hâve défendant 
McKee Glass Company account to plaintiff for breach of such license 
agreement and for gênerai relief. 

The défenses of the McKee Glass Company are, briefly, that the court 
is without jurisdiction to restrain it from proceeding w^ith the suit in 
the state court, or to adjudge the license agreement to be or to hâve been 
rescinded ; that plaintiff has no rights to said license agreement whicb 
could be infringed ; and that if there had been a breach of such agree- 
ment, v/hich said défendant dénies, yet plaintiff vsrould not be entitled 
to any damages by reason thereof. 

The court finds the f acts to be as f ollow^ : The plaintiff is a cor- 
poration of the state of Ohio and a citizen of said state. Each of the 
défendants is a corporation of the state of Pennsylvania and a citizen 
of said state. The amount in controversy exceeds the sum of $3,000, 
exclusive of interest and costs. The plaintiff, for a long time prior to 
the events leading up to this controversy, has been and is now engaged 
in the manufacture and sale of glassware, and among other articles 
manufactured and sold by it are what are known as "pressed glass 
blanks for cutting." The défendant the H. C. Fry Glass Company is 
the owner of a number of letters patent of the United States for meth- 
ods and apparatus pertaining to the manufacture of glassware. Among 
said letters patent under which the plaintiff is licensed is one known as 

•For other casée see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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letters patent No. 628,027, for the making of glass articles, granted to 
Michael J. Owens, under date of July 4, 1899. 

The défendant the H. C. Fry Glass Company, being the owner of the 
letters patent last named, brought two successive suits for the inf ringe- 
ment thereof in this court against the National Glass Company, the 
McKee- Jeannette Glass Works, and A. J. Smith, président, at No. 3 of 
November term, 1906, and at No. 1 of May term, 1908, respectively. 
In the suit last mentioned a decree was entered adjudging the said 
Owens' patent to be in ail respects good and valid in law and to hâve 
been infringed by the défendants therein, and directing an injunction 
against further inf ringement to be issued, and directing as well an as- 
certainment of profits and damages. The said decree was dated Sep- 
tember 21, 1909. Thereafter the défendant herein, the McKee Glass 
Company, was organized and incorporated under the law of Pennsyl- 
vania and purchased the property, plant, and business of the said Mc- 
Kee-Jeannette Glass Works. Thereafter the said H. C. Fry Glass Com- 
pany filed its bill in the nature of a supplemental bill against said Mc- 
Kee Glass Company in the proceeding at No. 1 of May term, 1908, 
aforesaid, complaining of the intention of the McKee Glass Company 
to continue the infringement of said Owens patent as theretofore car- 
ried on by the said McKee- Jeannette Glass Works. The said McKee 
Glass Company by mémorandum admitted in said proceeding its inten- 
tion to continue the manufacture of glassware at the plant formerly 
operated by the said McKee-Jeannette Glass Works by the means and 
methods formerly employed by its predecessors. It adopted as its an- 
swer the answer of the said McKee-Jeannette Glass Works already on 
file in said suit. It further adopted the proofs taken in support of said 
answer, and waived ail further or additional proofs. Said bill, in the 
nature of a supplemental bill, was filed on June 7, 1910, and on the same 
day, counsel for the said H. C. Fry Glass Company appearing in court 
upon the said supplemental bill and the said mémorandum, a decree 
was entered against the said McKee Glass Company adjudging the said 
Owens patent to be in ail respects good and valid in law ; that the Mc- 
Kee Glass Company was threatening to infringe the same, and award- 
ing an injunction against the said SlcKee Glass Company to restrain 
any infringement of said letters patent. Said injunction was duly is- 
sued and served and remains of record in this court unreversed and in 
ail respects still in force. 

As a resuit of negotiations theretofore carried on, the said H. C. Fry 
Glass Company, with the consent and allowance of the plaintiff herein, 
granted a license to the said McKee Glass Company to practice the in- 
vention of the said Owens patent, together with the inventions of cer-. 
tain other patents. The said license authorized the said McKee Glass 
Company to practice the invention of said letters patent only in the 
manufacture of pressed glass blanks for cutting; it being especially 
provided therein that the licensee should not practice any of said in- 
ventions in finishing glassware other than pressed glass blanks for cut- 
ting. It is also further provided that the said McKee Glass Company 
should not sell or otherwise dispose of any pressed glass blanks for cut- 
ting, which previous to such sale or disposai should not bave been sub- 
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jected to a finishing opération involving the practice of one or more 
of the inventions covered by the letters patent included within the li- 
cense. 

In said license agreement it appears that the Libbey Glass Company 
had certain manufacturing and selling rights under each of said letters 
patent named in the agreement, including the Owens patent aforesaid, 
which rights were exclusive of ail persons, except the said H. C. Fry 
Glass Company, and the consent of the Libbey Glass Company was re- 
quired and given to the grant of said license in considération of and 
subject to ail the terms and conditions therein set forth, and said license 
agreement provided for monthly accounts to be made by the licensee to 
the licensor and the said Libbey Glass Company of the extent of the 
licensee's opérations under said license, and in other ways provided for 
the protection of the Libbey Glass Company in ail the rights it had 
acquired, or was intended to acquire, in the said several patents, which 
were the subject of the license agreement. Said license agreement was 
dated the 9th of June, 1910. At that time, and prior thereto, and con- 
tinuously to the présent, the défendant McKee Glass Company was and 
is largely engaged in the manufacture of glass articles known as eut 
table ware, which articles are made of an inferior quality of glass, 
known as lime glass, or lime soda glass, whereas pressed glass blanks 
for cutting had, down to the time mentioned, been made only of a high- 
er quality of glass, known as lead glass. In the year 1911 the said Mc- 
Kee Glass Company began putting upon the market and selling to man- 
ufacturers of eut glass ware pressed articles to be eut which were made 
of lime glass. Shortly thereafter the H. C. Fry Glass Company filed a 
bill in equity against the McKee Glass Company in the court of com- 
mon pleas of Westmoreland county, Pa., praying for an injunction to 
restrain the McKee Glass Company from the violation of the condition 
under which it had obligated itself to employ some one or more inven- 
tions of the patents which were the subject of said license agreement in 
the manufacture of ail pressed glass blanks for cutting, which it should 
sell or otherwise dispose of. The défendant in that suit by its answer 
pleaded that since, down to the date of said license, lead glass had been 
exclusively used in the manufacture of pressed glass blanks for cutting, 
said term "pressed glass blanks for cutting," as used in the license, 
could only mean pressed glass blanks for cutting made of lead glass, 
and that therefore the défendant herein, so long as it did not use the 
invention of said Owens patent and other inventions included within 
its license in the manufacture of pressed glass blanks for cutting made 
of lime glass, had not violated the conditions of its license in any re- 
spect. In said case such proceedings were had that the défense therein 
set up was sustained, and the bill finally dismissed on or about January 
16, 1913. Shortly thereafter the said H. C. Fry Glass Company, in the 
original case at No. 1 of May term, 1908, instituted proceedings in this 
court against said McKee Glass Company for contempt, charging the 
latter with violating the injunction theretofore issued against it in such 
manufacture of lime glassware. Evidence on behalf of both parties 
was submitted at great length, and it was decided that the McKee Glas? 
Company, in its manufacture of lime glass articles, had violated the 
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conditions of îts said license and infringed said letters patent and was 
in contempt of this court. A decree was accordingly entered on De- 
cember 24, 1913, adjudging that the said défendant McKee Glass Com- 
pany had in its manufacture of lime glassware and lime blanks for cut- 
ting unlawfully and wrongfully employed the process of the Owens 
patent, and that in so doing it had violated the injunction theretofore 
issued against it and was in contempt of court. Said decree also re- 
f erred the case to a spécial master to take and state an account of profits 
and damages for the information of the court. That decree is still in 
full force and effect and unreversed. 

[ 1 ] By the terms of the said license agreement it was provided that, 
in case the said licensee should at any time violate provisions or condi- 
tions of said license, the said license at the option of the said H. C. 
Pry Glass Company, or of the plaintiff in the présent bill, the Libbey 
Glass Company, should immediately cease and détermine. 

On December 22, 1913, the said H. C. Fry Glass Company and the 
Libbey Glass Company notified the McKee Glass Company that they 
elected to rescind and détermine the said license agreement, for the rea- 
son that the said McKee Glass Company had made use of the invention 
covered by the Owens patent in the manufacture of articles of glass- 
ware in which they were forbidden to use it, and called attention to the 
section of the license agreement wherein appears the following lan- 
guage : 

"The rights hereln granted are expressly Umited to tlie practice of the in- 
ventions hereby covered in the manufacture of pressed glass blanks for cut- 
ting, to be sold only to eutting houses for use in the manufacture of eut 
glassware, and It is understood that the practice of any of said inventions by 
the licensee in finishing glassware to be put upon the market without eutting, 
otherwise known as pressed glassware, or sold to other than eutting houses, 
will be an infringement of the letters patent therefor and a violation of the 
injunctions heretofore Issued as above recited; it being the intention and 
purpose of this license that the said patented inventions shall not be used by 
the licensee in tiie manufacture of 'imitation eut glassware' or other pressed 
glassware." 

Within a few days after said notice of rescission, the McKee Glass 
Company filed a bill in equity against the H. C. Fry Glass Company 
in the court of common pleas of Beaver county, Pa., in which it set up 
many of the matters hereinbefore recited ; that the license agreement 
was made as one of the terms of compromise of litigation, "with the 
express understanding and agreement between the parties thereto that 
your orator (McKee Glass Company) should hâve the right to use said 
methods and processes in its manufacture of pressed glass blanks for 
eutting, made of lead glass, for and during the entire period of t«me 
specified in said license agreement as aforesaid, and with the further 
express agreement and understanding between said parties that said 
final decree in said equity suit should never in any manner apply to the 
manufacture by your orator (McKee Glass Company) of any glassware 
made of lime glass; the subject-matter of said suit in equity being 
lead glass and not in any way relating to lime glass." 

In the Beaver county bill it was further alleged in brief that the said 
H. C. Fry Glass Company and the Libbey Glass Company had served 
notice of their rescission of the said license agreement, and prayed the 
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court for an injunction to restrain the H. C. Fry Glass Company from 
revoking, canceling, or in any way annuUïng the provisions of said 
license agreement, and from interf ering in any way with the opérations 
of the said McKee Glass Company in the manufacture of pressed glass 
blanks for cutting made of lead glass. Upon the filing of said bill in 
the Beaver county court, that court issued a temporary restraining or- 
der against the H. C. Fry Glass Company in accordance with the prayers 
of the bill, which restraining order is in full force and efïect. 

From the foregoing it will be seen that the contention of the défend- 
ant McKee Glass Company throughout ail the litigation bas been and 
is to-day that the Owens patent relates to articles made of lead glass 
only ; that the decrees entered at No. 3 of November term, 1906, and 
especially the decree against it at No. 1 of May term, 1908, were based 
upon the fact that the said patent related to articles made from lead 
glass only and not to articles made from lime glass, and the entire rec- 
ord at the number and term last mentioned was introduced by the de- 
fendant McKee Glass Company for the purpose of showing that fact. 
The court finds the fact to be otherwise. The patent and the proceed- 
ings aforesaid relate to the manufacture of glassware without référence 
to ^ny particular kind. In the contempt proceedings instituted in 1913, 
the said McKee Glass Company filed an answer which was inconsistent 
with its présent contention. The intent of a portion of its answer is 
that the parties to that original litigation, with a view to deceiving the 
public, consented to the entry of the decree adjudicating the patent as 
valid with respect to glassware generally, but that, as between them- 
selves, it should bave relation to lead glass blanks for cutting only. 
Even if the averment be true, the défendant ought not to be heard in 
support of it, because it was intended to be a fraud upon the public. 
But, apart from that, the court now finds the fact to be, as it has been 
found before in previous litigation in which the parties hereto were in- 
terested, that the processes of the Owens patent and the decrees relate 
to glass generally and not to any particular kind of glass. 

Hitherto the interest of the plaintiff in the subject-matter of the lit- 
igation has appeared to rest wholly upon the license agreement between 
the H. C. Fry Glass Company and the McKee Glass Company and the 
provisions therein and the notice of the cancellation thereof. Ibe 
agreement between the H. C. Fry Glass Company and the Libbey Glass 
Company, wherein the rights of the latter are clearly set forth, is dated 
the 19th of May, 1908. By that agreement the Libbey Glass Company 
acquired the right to make the apparatus and to use in its manufacture 
of glassware the methods and apparatus described and claimed in cer- 
tain enumerated letters patent, including the said Owens patent, ex- 
clusive of ail persons except the H. C. Fry Glass Company. By that 
agreement the H. C. Fry Glass Company covenanted and agreed to 
institute proper proceedings against inf ringers, to diligently prosecute 
the same, and to endeavor in ail ways to maintain and préserve the 
exclusive rights secured by said letters patent, and the licensee cove- 
nanted and agreed to pay the licensor one-half of the expenses incurred 
by it from time to time in bringing and prosecuting ail such suits. That 
agreement further provided that the licensee should be notified of the 
216 F.— 12 
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institution of ail such litigation and should hâve the right to be rep- 
resented therein by counsel, but that ail such litigation should be con- 
ducted and controlled by the licensor. 

In addition to the foregoing it must be found that the plaintiff in 
this bill has a substantial pecuniary interest in the subject-matter there- 
of ; that the défendant McKee Glass Company has been and is using 
the processes of the Owens patent in the manufacture of lime glass 
blanks and lime glassware; that in so doing the latter has exceeded 
the terms of the license agreement in préjudice of the rights of the 
plaintiff ; that the défendant the McKee Glass Company is continuing 
£0 manufacture, since the date of the said notice of rescission, under no 
other permission or license than the agreement of June 9, 1910; and 
that it was still subject to the jurisdiction of this court in unfinished lit- 
igation at the time it filed the bill in the Beaver county court, and that 
the matters involved in the unfinished litigation in this court were mat- 
ters involved in the litigation in Beaver county. 

From the foregoing facts the following conclusions of law must nat- 
urally follow: 

First. Because of the violation of the terms of the license agreement 
of June 9, 1910, the plaintiff had a right to join with the H. C. Fry 
Glass Company and the H. C. Fry Glass Company had a right to join 
with the plaintif? in rescinding the said license according to its terms. 

[2]' Second. Even if the Libbey Glass Company be only a licensee, 
having exclusive rights less than the entire grant of the patent, it is 
entitled to en join trespass upon those rights in this action in- which the 
owner of the entire légal title is joined as a défendant. 

Third. That, because it is necessary for the court to protect the équi- 
table rights of the plaintiff, the latter may maintain this suit in its own 
name, making the owner of the légal title a party défendant, where the 
owner is unable to institute the action in its own name. 

[3] Fourth. The real serions question in the case is whether or not 
this court has jurisdiction to restrain the plaintiff in the Beaver county 
suit. Under ail the facts, this court has concluded that it has jurisdic- 
tion. Obviously the purpose of the Beaver county suit was to nullify 
the action of this court in enjoining the McKee Glass Company from 
using the Owens process on lime glass and to tie the hands of the H. C. 
Fry Glass Company so as to prevent it from instituting further con- 
tempt proceedings in case of the McKee Glass Company continuing the 
use of the processes on lime glass. The resuit would be that, if the 
plaintiff in that case were not restrained, the Libbey Glass Company 
might be deprived of its right under its contract with the H. C. Fry 
Glass Company to be protected against such proceedings. If the H. C. 
Fry Glass Company be enjoined in Beaver county from proceeding 
against the McKee Glass Company to hâve it adjudged in contempt for 
further violations of its license agreement, the Libbey Glass Company 
would be deprived of substantial rights, even though the Libbey Glass 
Company was not a party to that litigation. The construction of the 
license agreement, under which the McKee Glass Company claims to be 
operating, became necessarily incident to the décision of the proceed- 
ings instituted against it for contempt, and was therefore within the 
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jurisdiction of this court, and is still within it, because the contempt pro- 
ceedings of 1913 are still pending. This is not a case where it is sought 
to hâve a court interfère with proceedings instituted for the first time in 
the State court, but a proceeding in support of the jurisdiction of this 
court, which first attached to and embraced the subject-matter of the 
proceedings subsequently instituted in the state court. 

A review of the authorities supporting this contention would extend 
this opinion to unnecessary length. Référence may be made to Julian 
V. Central T'rust Co., 193 U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629, 
where the principle is f ound. The bill in this case seems to be ancillary 
to the proceedings instituted originally at No. 1 of May term, 1908, for 
the benefit of that decree was obtained by the H. C. Fry Glass Com- 
pany for the joint benefit of itself and the Libbey Glass Company. 

The plaintiff is entitled to the relief prayed for, and a decree, in ac- 
cordance with the prayers of the bill and this opinion, may be pré- 
sentée. 



EOBINSON V. AMERICAN FRUIT MACHINBRT CO. et aL 
(District Court, B. D. Pennsylvanla. July 13, 1914.) 
No. 553. ■ 

1. Patents (§ 75*) — "Prioe Use" — Abandoned Bxpeeiment. 

A prior use, In order to négative novelty In a later patented devlce, 
must be something more than an accidentai or casual one, and must be so 
far understood and practiced or persisted in as to contribute to the sum 
of human linowledge and be accessible to the public, becoming an estab- 
lished fact In the art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92-97 ; Dec. Dig. 
I 75.*] 

2. Patents (§ 328*) — Validitt and Infbingement — Vegetable PakinG Ma- 

chine. 

The Robinson patent. No. 942,932, for a vegetable paring machine, claim 
18, held not void for prlor invention by another, nor for prior pubUc use, 
but to disclose invention and utllity ; also held infringed. 

In Equity. Suit by Henry Robinson against the American Fruit 
Machinery Company and another. On final hearing. Decree for com- 
plainant. 

H. S. MacKaye, of New York City, for plaintifif. 

Ernest Howard Hunter, of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. This is a suit for an injunction and 
accounting based upon the complainant's letîers patent for improve- 
ment in vegetable paring machine, No. 942,932, issued December 14, 
1909. 

The défendant the American Fruit Machinery Company is charged 
with infring'ement in the manufacture and sale, and the défendant 
V. Clad & Sons, in the sale of potato paring machines, which the de- 
fendants admit by stipulation conform to the terms of claim 18 of the 
patent. The défenses are that the claim is invalid for want of inven- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion and prîor knowledge and use, and that if the claim describes a 
patentable invention it is the invention of one Orson W. Brenizer and 
net of the patentée. On April 9, 1910, after the issue of the com- 
plainant's patent on December 14, 1909, an application was filed by 
Brenizer, a former employé of the défendant, the American Fruit 
Machinery Company, claiming priority of invention of the subject- 
matter of claim 18. This application was assigned to the American 
Fruit Machinery Company, and was placed in interférence with the 
Robinson patent for the purpose of determining the question of pri- 
ority. This issue was determined in favor of Robinson by the tribunals 
of the Patent Office, and, at the time of the hearing, was pending be- 
fore the Court of Appeals of the District of Columbia, patent appeal 
No. 854. Since the hearing in this court, the attention of the court 
has been called to a décision of the Court of Appeals of the District 
of Columbia affirming the décision of the Commissioner of Patents. 
It is apparent that Brenizer's claim of priority has been carefuUy and 
thoroughly considered by the tribunals vested by Congress with power 
to détermine such questions in interférence cases. The décision of the 
Court of Appeals, however, does not preclude the défendants herein 
f rom the right to contest the validity of the patent in this court. Comp. 
St. § 4914 (U. S. Comp. St. 1901, p. 3392). 

The évidence of prior invention by Brenizer has been carefully con- 
sidered, and, without reviewing it, or passing upon the question of 
res judicata as to this question, it is sufficient to say that the défend- 
ants herein hâve failed to prove Brenizer's priority of invention by 
proof of such satisfactory character as to be convincing beyond a rea- 
sonable doubt. By an amendment to their answer, the défendants al- 
leged invalidity of the claim in suit because of prior knowledge and 
use by W. A. Case & Sons Manufacturing Company, Fred A. Mason, 
the Niagara Specialty Company, and Walter Northrup. 

The patented machine consits of a cylindrical pot or container hav- 
ing at its bottom a rotary dise with an irregular surface. The potatoes 
are thrown into the container and the bottom dise is rotated, causing 
the potatoes to be revolved within the container and agitated so that 
they will come in contact with the abrading surfaces of the rotary dise 
and side walls, causing removal of the skin. The potatoes are moved 
outwardly by centrifugal force, crowding up against the sides of the 
container so that those at the top are forced again towards the center 
and fall back upon the central part of the dise. By this circulation ail 
portions of the skins are subjected to the opération of the abrading 
surfaces. When there is rapid rotation of the abrading dise, however, 
there is a tendency of the potatoes to circulate horizontally in the con- 
tainer without the desired vertical circulation. The improvement con- 
sists in a lug or projection secured to the wall of the container which 
tends to prevent this horizontal circular motion by diverting the course 
of the potatoes at the top and forcing them towards the center so that 
they will circulate vertically. Claim 18 of the Robinson patent is as 
follows : 

"In a machine of the character described, a container havlng a cylindrical 
wall provlded with a scoop-shaped lug in comblnation with a rotatlng abrad- 
ing member, sald lug overhanging the rotatlng abrading member." 
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The device which constitutes the improvement and is called the 
"diverter" is described in the patent as f ollows : 

"A furttier device that I may employ for compelling the flow of vegetables 
toward the center of the container Is a scoop-shaped lug la formed on or af- 
flxed to the wall of the container, preferaWy immediately opposite the door 
opening therein, projecting in a curved Une in the direction of motion of the 
vegetables and incurved toward the center of the container. Its surface, or 
the part thereof subjected to the impact of the vegetables, is, as shown, 
smooth, or may be covered wlth the same abradant material as the rest of 
the container wall. Such a lug acts, not only centripetally on the vegetables, 
preventing clogging of the latter agalnst the container wall, but, arranged as 
hère described immediately opposite the discharge door, serves to positively 
direct the vegetables through the door opening when the door is opened — the 
rotating motion of the bottom being malntained. Preferably, as shown, the 
lug la is hinged at Ib to the side wall of the container and adapted to auto- 
matically reverse its position from side to slde when the direction of rota- 
tion of the bottom plate is reversed so as to always ofCer to the advancing 
mass of vegetables the surface of the lug having the proper scooplike f orm." 

[ 1 ] An exhibit, designated as the Niagara Specialty Company's ma- 
chine, was produced in évidence which, according to the testimony 
of Fred A. Mason, superintendent of W. .A. Case & Sons Manuf actur- 
ing Company, is one of a number made for a corporation called the 
Niagara Specialty Company in 1906 by the Case Company. This ma- 
chine has the cylindrical containers and an abrading rotary bottom dise, 
and is further supplied with what Mr. Mason calls "two little cleats 
on the side of the cylinder." Upon the drawings from which the ma- 
chines were made thèse cleats are called "kickers." There was évi- 
dence that about a dozen of thèse machines were made and are still 
in the possession of W. A. Case & Sons Manufacturing Company, 
with the exception of one, which was sent to some one upon the Pacific 
Coast. According to the testimony of Walter Northrup, he invented 
the machine in question, and the "kickers" or "diverters" were pro- 
vided for the purpose of guiding the potatoes towards the center. The 
diverters in the Niagara Specialty Company's machine are curved 
plates attached to the inner walls and extending of the same width 
from the top to the bottom of the cylinder. There is no évidence to 
show that they are capable of perf orming the function of the diverters 
in the complainant's machine. It is apparent from the construction of 
the complainant's diverter, in that it is wide at its top and tapers to 
a point at its bottom and does not reach to the bottom of the container, 
or, to use the language of claim 18, is constructed with "said lug over- 
hanging the rotating abrading member," that the resuit of its use would 
be to force the potatoes at the top towards the center so that they will 
circulate vertically, and that the resuit of the overhanging lug and the 
tapering shape would be not to divert or interfère directly with the 
course of the potatoes at the bottom of the container. In the Niagara 
Specialty Company's machine the diverter, which is claimed to be 
Northrup's invention, reaching as it does from the top to the bottom 
of the container of the same width and extent of projection, would 
operate to divert the course of ail the potatoes which rotate against 
the side of the container, whether at the top or bottom, away from their 
course and crowd them towards the center, and there is no évidence 
to show that this device would accomplish the same resuit as that in 
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tht. tomplainant's patent. Mr. Mason testified that he did not con- 
sidtf the diverter successful, and it is apparent that so far as its use 
in this country is concerned it was abandoned after its expérimental 
use had failed, and the company which was organized to sell the ma- 
chine went out of existence without succeeding in introducing or sell- 
ing them. 

"A prior use, In order to négative novelty In a later patented device, must 
be som<«thing more than an accidentai or casual one, and must be so far un- 
derstood and practiced or perslsted in as to contribute to the sum of huiiian 
knowledge aiid be accessible to the public, becoming an established fact In 
the art" Anthracite Separator Co. v. Pollock et al. (C. C.) 175 Fed. 108. 

Mr. Northrup testified that 200 or 300 of the machines were sold 
in Canada. This statement is entirely uncorroborated and, if true, 
would not alïect the vaUdity of the patent' in suit. While the Niagara 
Speciahy machine shows an effort upon the part of some one to ac- 
complish the resuit which is intended to be accomphshed by the com- 
plainant's improvement, there is not sufficient substantial identity in 
the two contrivances to négative novelty in the complainant's inven- 
tion. It is urged by the défendants, however, that the device lacks pat- 
entability because it is not a product of the inventive faculty, but rather 
of mère mechanical skill. In the potato paring machines in use prior 
to the Robinson patent, the difficulty experienced was in overcoming 
the tendency of the rapid centrifugal motion to prevent the vertical 
circulation of the potatoes so that those at the top would reach the 
bottom. The defect in the old machines was obvious, and the problem 
was to find a means to overcome the difficulty, which would be ef- 
fective in causing uniformity in the pared potatoes and in the saving 
of very considérable time in removing the peeled potatoes and starting 
anew with those which had not reached the abrading surfaces. While 
the device of the complainant is certainly not one requiring the exer- 
cise of a high degree of inventive genius, yet it is apparent that the 
complainant discovered in his scoop-shaped diverter a means to cause 
the potatoes at the top to reach the bottom and to cause the whole 
mass of potatoes thereby to be evenly and uniformly peeled. This was 
clearly a new and useful improvement and the fact that in the Niagara 
Specialty machine the same resuit had been attempted without success 
is évidence that more than mère mechanical skill was required to pro- 
duce the resuit. 

"The fact that a new combination or device may be simple and obvious to 
the ordinary understanding, ,when once produced in concrète form, is not 
necessarily proof that invention was not involved. This is almost a common- 
place in the jurisprudence of patent law." Buchanan v. Perkins Electric 
Switch Mfg. Co., 135 Fed. 90, 67 0. O. A. 564. 

[2] It is concluded, therefore, that the complainant's device is pat- 
entable ; that so far as appears by the évidence in the case he was the 
first inventor, and he is therefore entitled to the relief prayed for. 

A decree will be entered accordingly. 
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HOHLFELD Y. PATTEESON. 

(District Court, E. D. Pennsylvania. July 10, 1914.) 

No. 935. 

Patents (§ 328*) — Validitt and Infbingement — Settee Hammock. 

The Hohlfeld patent No. 947,546, clalm 23, for a settee hammock, waa 
not anticlpated, and covers a patentable, though simple, combinatlon as 
applied to hammock construction; also lield infrlnged. 

In Equity. Suit by Herman L. Hohlfeld against James B. Patter- 
son. On final hearing. Decree for complainant. 

Horace Pettit, of Philadelphia, Pa., for plaintifï. 

Augustus B. Stoughton, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The complainant sues to restrain 
the défendant from infringement of letters patent, No. 947,546, for 
an improved settee hammock, for which application was filed Septem- 
ber 9, 1908, and letters patent issued January 25, 1910, and for an 
accounting of damages and profits arising by reason of the alleged in- 
fringement. The défendant dénies infringement, and défends also 
upon the ground that the complainant's patent is anticipated by the 
prior art. 

The complainant relies upon alleged infringement of claim 23, which 
is as follows: 

"A settee hammock comprislng a seat, a flexible end connected to each end 
of said seat, a flexible back connected to the rear of said seat, a spreader 
secui-ed to the free edge of each of said flexible ends and to the free edge of 
said flexible back, means for detaehably Connecting the spreaders, and means 
connected to the end spreaders for suspending the hammock, and whereby 
said end spreaders are held detaehably connected to said back spreader." 

The défendant, to show anticipation, ofïered évidence that as early 
as 1902 E. L. Rowe & Son, Incorporated, made and sold at Gloucester, 
Mass., hammock couches alleged to answer to the claims in the com- 
plainant's patent ; also, inter alia, patent No. 807,797, issued Decem- 
ber, 1905, to George H. Winans for a hammock; and évidence by 
witnesses and illustrations in publications of the manufacture and sale 
by the défendant in April, 1908, some five months prior to the applica- 
tion for the patent in suit, of hammocks alleged to anticipate that of 
the complainant. 

llie claim calls for a settee hammock comprising a seat, and a flexi- 
ble end connected to each end of said seat. The defendant's structure 
has thèse flexible ends. The flexible ends in the complainant's ham- 
mock contain pockets through which spreaders or rods are inserted 
to which are attached the due cords. The flexible ends, as shown by 
the drawings and spécifications and the hammock in évidence, carry 
the weight of the seat. The flexible ends with spreaders at the top 
to which the cords are attached are also présent in defendant's con- 
struction and operate as a means to support the weight of the seat, 
additional support being procured by means of steel rods attached to 

*Far other cases see same topic & § Numbeb 'u Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexes 
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each corner of the. couch and attached to the ends of the end spreaders 
to which the due cords are attached. The claim calls for a flexible 
back connected to the rear of the said seat. This is embodied in the 
defendant's structure. Further, the claim calls for a spreader secured 
to the free edge of the flexible back. This is also embodied in the 
defendant's structure. AU of the éléments of the claim thus far enu- 
merated are présent, not only in the defendant's structure, but in the 
Gloucester hammock made and sold as early as 1902 and in some of 
those hammocks a spreader was secured to the free edge of the flexible 
back. It is shown that the défendant sold hammock couches with dé- 
tachable flexible backs, or wind shields, and with valances, both hav- 
ing spreaders, as early as April, 1908. Further, the claim calls for a 
means for detachably Connecting the spreaders. 

The feature of claim 23, which distinguishes it from the Winans 
patent and from the Rowe or Gloucester hammocks, consists in the 
means provided for detachably Connecting the back and end spreaders. 
This feature was apparently considered by the Patent Office, as ap- 
pears by the file wrapper, in connection with the Winans patent, and 
claims in which the means for detachably Connecting the spreaders 
were not set out were rejected in view of Winans' patent. In that 
patent the back or wind shield is attached at its top by means of cords 
through eyelets to the fabric of the end, and the same is true of the 
Rowe or Gloucester hammock. So far as the évidence shows, the 
means for detachably Connecting the spreaders themselves, not by 
means of the fabric of the back or end, but by means secured to and 
intégral with the spreaders themselves, is new as applied to hammocks, 
unless it was anticipated by the defendant's alleged hook hammock. 
A model identified by the witness, Renton, and known as the Renton 
exhibit, shows a détachable connection between the ends of the spread- 
er of the back and the fabric of the end; the union being made by 
means of a cord or string. The défendant has also produced évidence 
and a model made from memory to show that the back spreader was 
connected by means of an iron hook with the end spreader. None of 
the hammocks alleged to hâve been so made and sold were produced. 
While the évidence as to the defendant's construction of a hammock 
with spreaders for the back and the ends may be sufficient to show that 
this feature was used by the défendant prior to the application for 
complainant's patent, the évidence that hooks were used to directly 
connect the back and end spreaders is not sufficiently clear and satis- 
factory as to the date of the alleged use of the hook feature to satisfy 
the court beyond a reasonable doubt of its existence as an anticipation 
of the Connecting feature of the patent in suit. There was considéra- 
ble argument and testimony of experts as to the feature of rigidity in 
the complainant's fastening device to hold the end spreaders at right 
angles to the back spreader. There is, however, no mention in the 
spécifications or claims of this élément of rigidity as a feature of the 
patent, and, while the complainant is entitled to ail advantages arising 
from the results of his device, he is not limited to the rigid connection. 
I am of the opinion that with the limitations in claim 23 as to the 
means for detachably Connecting the back and side spreaders, com- 
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plainant's patent is valid as a combination construction as against the 
prior art, notwithstanding the Kutz patent, No. 853,927, for corner 
fastening for beds; the EUsworth patent No. 780,163 for rail joint 
for bedsteads, and the Ebert patent No. 523,337, for folding crib. As 
to the Kutz and EUsworth patents, which are joints or connections for 
fastening the side rails of beds, while they might hâve a bearing upon 
a patent for the complainant's interlocking device alone, they were 
invented and intended to be used for entirely différent purposes in- 
volving absolute rigidity in the frame of the bed itself. Even if the 
Connecting device in itself is old, it involves a new and improved con- 
struction in which the complainant has combined it with the spreaders 
of bis hammock. As is stated by Judge Gray in the case of Buchanan 
V. Perkins Switch Mfg. Co., 135 Fed. 90, 67 C. C. A. 564 (C. C. A. 
3d Cir.) : 

"The fact that a new combination or device may bc simple and obvious to 
the ordlnary understanding, when once produced In concrète form, does not 
necessarily prove that invention was not Involved. This Is almost a common- 
place in the Jurisprudence of patent law." 

See, aiso, Kisinger-Ison Co. v. Bradford Belting Co., 97 Fed. 502, 
38 C. C. A. 300; Barbed Wire Case, 143 U. S. 283, 12 Sup. Ct. 443, 
450, 36 L. Ed. 154; Diamond Tire Co. v. Consolidated Rubber Tire 
Co., 220 U. S. 435, 31 Sup. Ct. 444, 55 L. Ed. 527. 

The similarity of the defendant's means for detachably Connecting 
the back and side spreaders to that of the complainant is obvious. The 
construction in the patent comprehends two members, constituting the 
interlocking connection between the spreaders of the back and the 
spreaders of the ends of the hammock. lliese metallic devices are 
secured to the wooden ends of the spreaders, and are so shaped that they 
interlock, or engage, in such a manner that, when engaged, the back 
spreader and side spreaders are positively connected so as to be held 
at substantially right angles, and thus form a substantially rigid struc- 
ture which may be maintained in that condition during the normal use 
of the hammock. This connection is such that when the weight of 
the hammock or a person in the hammock draws the due cords tight in 
suspending the hammock, the interengaging parts are caused to engage 
each other in such a manner that the back is held in place and in a 
substantially rigid connection. By releasing the weight upon the due 
cords the end spreaders may be depressed or the back spreader raised 
and the two disengaged. As clearly stated by the complainant's wit- 
ness, Mr. Hunter: 

"In the defendant's structure, there are metallic interengaging parts for 
precisely the same purpose. At each end of the upper spreader bar of the 
back there is a metallic casting, which has a T-shaped hole or slot, and at 
the end of the spreader bars of the end portions of the settee there are metal- 
lic castings which are provided with T-shaped longues. Thèse T-shaped 
tongues correspond to the T-shaped construction of the complainant's patent, 
and they Interengage with the slotted portions or sockets In the castings of 
the end of the spreader bar of the back." 

In other words, while the defendant's fastening device consists of 
two parts which are not identical in construction with the complain- 
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ant's device, they operate upon precisely the same principle and per- 
form the same mechanical function. 

The suspension of the seat of the defendant's hammock, however, 
is accompUshed in a somewhat différent manner from that of the com- 
plainant, the entire weight of complainant's hammock being supported 
by the fabric forming the ends, while in the defendant's hammock 
there are steel rods attached to the ends of the end spreaders and at- 
tached by links to the four corners of the seat of the hammock, so 
that the weight may be either upon the fabric ends or upon the steel 
rods. It is apparent that in either construction they come within the 
complainant's claim of a hammock having flexible ends. The addition 
of the steel rods, which operate to make à mechanically flexible sus- 
pension, does not avoid infringement. The device of the rods is 
claimed by the défendant to be for the purpose of support so as to 
allow the flexible ends or curtains to be removed for the purpose of 
washing. When the fabric end of defendant's hammock is in posi- 
tion, the suspending rods are, by reason of their Hnked ends, equally 
flexible with the edges of the fabric end, and are in alignment with 
the edges of the fabric in. whatever motion the hammock is given. It 
is apparent that they are merely additional contrivances which add 
nothing tp the patented device to eliminate its essential features, and 
therefore are not sufficient to relief from infringement. Western Elec- 
tric Co. V. La Rue, 139 U. S. 607, 11 Sup. Ct. 670, 35 L. Ed. 294; 
Cochrane v. Deener, 94 U. S. 786, 24 L. Ed. 139; Union Paper Bag 
Co. V. Murphy, 97 U. S. 120, 24 L. Ed. 935. 

The defendant's fasteners and steel rods are a mère adaptation of 
équivalents to perform the same functions as in the complainant's pat- 
ent in the same manner. Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122; Western 
Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 294. 

It is concluded, therefore, that the defendant's hammock is substan- 
tially similar in construction and mode of opération to complainant's 
patented hammock, and is a combination of the éléments contained in 
claim 23 of complainant's patent, and infringes that claim. 

A decree may be entered in favor of the complainant. 



TJNITffiD STATES EXPANSION BOLT CO. v. H. G. KRONCKB HABD- 

WARE CO. 

(District Court, W. D. Wisconsln. August 5, 1914.) 

No. 18-E. 

1. Patents (5 290*) — Suit tok Infringement — Parties. 

A manufacturer of an alleged Infringlng cleviee, who assumes the dé- 
fense of a suit for Infringement against a custouier, is a substautial party 
to the suit and is entitled on application therefor to be made a formai de- 
fendant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 4T0-472; Dec. 
Dig. § 290.*] 

*For othsr oases sea sorn* topU A { mvmbbr lu Deo. & Am. Digs. 1907 to date, & Rap'r Indexw 
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2. Patents (§ 310*) — Suits fob iNFBiNOEirENi — Counteeclaims. 

Act Marcli 3, 1897, c. 395, 29 Stat. 695 (U. S. Comp. St. 1901, p. 589), 
providing that in infringement suits District Courts sliall hâve jurlsdic- 
tion in the district of which the défendant is an inhabitant or in wliich 
he shall hâve committed acts of infringement and hâve a regular and es- 
tablished place of business, does not relate primarlly to the jurisdiction 
of the fédéral courts, but is rather a provision aflfecting the place of suit, 
enacted for the beneflt of the défendant, and confers a privilège vrhlch he 
may waive, and a complainant which has brought a suit for infringement 
in the district of the defendant's résidence subjects itself therein to any 
counterclaim or set-off whIch the défendant is given the right to plead by 
new Equity Rule 30 (201 Fed. v, 118 C. C. A. v). 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 507-540; Dec. 
Dig. § 310.*] 

8. Patents (§ 310*) — Suits fob Infringement — CouNTEECLAiMa. 

Dnder new Bqulty Kule 30 (201 Fed. v, 118 C. C. A. v) , which provides 
that the answer must state any counterclaim arising out of the transac- 
tion which is the subject-matter of the suit and may set ont any set-off 
or counterclaim against the plaintlff which might be the subject of an in- 
dependent suit in equity against hlm, in a suit for infringement of a pat- 
ent, défendant may set up a cause of action for Infringement of other pat- 
ents relatlng to the same subject-matter or for unfair compétition in- 
volvlng the rlghts of the respective parties under their patents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dlg. § 310.*] 

In Equity. Suit by United States Expansion Boit Company against 
the H. G. Kroncke Hardware Company. On motion by the Diamond 
Expansion Boit Company to be made a party défendant and by com- 
plainant to strike out counterclaims and interrogatories. First motion 
granted, and complainant's motion denied. 

Banning & Banning, of Chicago, 111., for complainant 
Alan M. Johnson, of New York City, for défendant 

SANBORN, District Judge. [1] This is an infringement suit on 
patent No. 623,809, dated April 25, 1899, upon an expansion boit. De- 
fendant is a local hardware dealer, and purchased the alleged infringing 
bolts from the Diamond Expansion Boit Company of New York, which 
has assumed défense of the suit with the acquiescence of the plaintifif. 
When the suit was begun, plaintiff's attorneys wrote a letter to the Dia- 
mond Company, inclosing a copy of the bill of complaint, and saying 
they presumed the latter company would undertake the défense of the 
suit. Accordingly, it is so defending, and signs the answer along with 
the Kroncke Company. The Diamond Company is thus a substantial 
party under the rule of this circuit, as held in (jeneral Electric Co. v. 
Morgan, 168 Fed. 52, 93 C. C. A. 474, and of the Sixth circuit in Foote 
V. Parsons Non-Skid Co., 196 Fed. 951, 118 C. C. A. 105, and is enti- 
tled to be made a formai party as well. It has applied to be made a 
party, and the application is granted. 

[2] Other features of the motions now made présent more difficulty. 
Complainant has applied for an order striking out three counterclaims 
pleaded by défendants, one for unfair compétition, the others for in- 

•For other cases see same topio & i iniMBEB lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fringement of two patents covering expansion bolts similar to those 
covered by plaintiff's earlier patent. 

From examination of the pleadings it appears that plaintiff daims 
uvider the McCreery patent of April 25, 1899, and the défendants un- 
der the Cook patent of November 5, 1901, No. 685,820, and the Pleister 
patent of October 25, 1910, No. 973,559. Défendant Diamond Com- 
pany charges infringement of thèse patents by plaintiff, also unfair 
compétition by plaintiff in making and illustrating its articles so as to 
look like those of the Diamond Company, with the purpose of deceiv- 
ing the public and injuring défendants. 

It appears further that both plaintiff and the Diamond Company are 
corporations organized and existing under the laws of New York, and 
that three patent suits are pending in the Southern district of New 
York, involving the Cook and Pleister patents, in which the plaintiff in 
this suit is the défendant. Thèse suits cannot be heard before some 
time in the winter of 1914-15 or spring of 1915. The Diamond Com- 
pany has also bro'ught a suit for unfair compétition in the Suprême 
Court of the state of New York against the plaintiff in this suit ; the 
latter suit being still pending and undetermined. 

flie défendants in this suit hâve also filed seven interrogatories, the 
first of which has been answered, and the plaintiff moves to strike out 
ail the others. Thèse interrogatories inquire whether the plaintiff has 
sold in the Southern district of New York or in the Western district 
of Wisconsin any shields or anchors advertised by it as two part mal- 
léable lag shields, one pièce lead anchors, or improved screw anchors, 
and, if so, how many. Plaintiff has moved to strike out the three coun- 
terclaims and the six interrogatories above referred to. 

Plaintiff makes its objection to the counterclaims and interrogatories 
referred to on the ground that it has brought a patent suit in this dis- 
trict, which it is entitled to hâve there determined without bringing in 
matters properly determinable in the Southern district of New York. 
Jurisdiction in this suit being based upon the act of 1897, providing that 
District Courts shall hâve jurisdiction in the district of which the de- 
fendant is an inhabitant, or in any district in which the défendant has 
committed acts of infringement and has a regular and established place 
of business, plaintiff argues that this court can hâve no jurisdiction of 
the two patent suits sought to be brought hère by the Diamond Com- 
pany through its counterclaims, or of the suit for unfair compétition 
covered by the other counterclaim. The Diamond Company relies up- 
on the second paragraph of Equity Rule 30 (201 Fed. v, 118 C. C. A. 
v), which reads as f ollows : 

"The answer must state in short and simple form any counterclaim arising 
out of the transaction which is the subject matter of the suit, and may, with- 
out cross-bill, set out any set-ofl: or counterclaim against the plaintilï which 
mlght be the subject of an independent suit in equity against hlm, aud such 
set-off or counterclaim, so set up, shall hâve the same effect as a cross-suit, 
so as to enable the court to pronounce a final judgment in the same suit both 
on the original and cross-claims." 

As I understand it, the act of 1897 does not relate primarily to the 
jurisdiction of the fédéral court, but is rather a provision affecting the 
place of the suit or venue. The District Court is given jurisdiction of 
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suits for the infringement of patents, and the act of 1897 has for its 
object the fixing of the proper place of suit. This statute was passed 
for the benefit and convenience of défendants in patent suits, and con- 
féra the privilège upon them to hâve the suit tried either in the district 
of their résidence, or where they may hâve committed acts of in- 
fringement and hâve an established place of business. Not relating 
strictly to jurisdiction, but rather to the place of suit, this privilège is 
subject to waiver. The act of 1897 has not had a uniform interpréta- 
tion by the fédéral courts. Several of the Circuit Courts held that the 
act of 1897 relates to jurisdiction, and that the suit must be brought in 
one of the districts referred to in the act. Bowers v. Atlantic, etc., Co. 
(C. C.) 104 Fed. 887; Streat v. American Rubber Co. (C. C.) 115 Fed. 
634; Westinghouse Elec. & Mfg. Co. v. Stanley, etc., Co. (C. C.) 116 
Fed. 641, approved by Judge Ray in Underwood, etc., Co. v. Fox, etc., 
Co. (C. C.) 158 Fed. 476, where there was no question of waiver; Rum- 
ford, etc., Works v. Egg, etc., Co. (C. C.) 145 Fed. 953; Feder v. A. B. 
Fiedler (C. C.) 116 Fed. 378. 

The contrary rule was held by some other courts. U. S. Consol. 
Seeded Raisin Co. v. Phœnix Raisin S. & P. Co. (C. C.) 124 Fed. 234. 
Sec, also, Thompson-Houston Electric Co. v. Electrose Mfg. Co. (C. 
C.) 155 Fed. 543, and Cheatham Electric Switching Device Co. v. 
Transit Development Co. (C. C.) 191 Fed. 727. 

There was a like conflict of authority in the Circuit Courts in regard 
to the national bank venue statute, providing that suits against the bank 
might be had within the district where it was located. It was, however, 
held by the Suprême Court that this provision was for the convenience 
of the bank, and if it saw fit to waive the privilège there was no reason 
why it should not do so. First National Bank v. Morgan, 132 U. S. 
141, 10 Sup. Ct. 37, 33 L. Ed. 282. Moreover, it seems that the pur- 
pose of the act of 1897 and section 51 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. St.Supp. 1911, p. 150]), 
providing that no civil suit shall be brought in any District Court 
against any person by any original process or proceeding in any other 
district than that whereof he is an inhabitant, is the same. Uniform 
construction of this gênerai provision has been that it does not relate 
to the jurisdiction, but créâtes a privilège of the défendant to be sued 
where he résides, and one which he may waive. In re Moore. 209 U. 
S. 491, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 

[3] Plaintiff having brought a suit in this district thereby subjected 
itself to any counterclaim or set-off which is fairly within the Equity 
Rule above quoted. The counterclaims pleaded in the answer grow 
eut of the very same transactions and matters covered by the original 
bill. Ihe three patents referred to in the answer upon expansion bolts 
are ail along the same line, and the question of unfair compétition is in- 
timately connected with the rights of the respective parties under thèse 
patents. Thèse matters ought to be ail disposed of in one suit, as they 
relate to questions very closely connected together. It is probable that 
a décision may be reached in this district long before it could be had in 
the Southern district of New York or in the Suprême Court of the state 
of New York, where the unfair compétition suit is pending. It seems 
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to me that the ends of justice will be promoted by allowing thèse mter- 
rogatories and counterclaims to stand, and hâve the whole matter in the 
suit between thèse parties decided at an early date. 

The motion of the défendant to intervene is allowed, and the motions 
of the plaintiff to strike eut portions of the answer and six interrog- 
atories are denied. 

I do not think it is necessary to consider the rulings of the District 
Court upon Rule 30 (201 Fed. v, 118 C. C. A. v) which are cited in the 
briefs., The ruhng of Judge Chatfield in Marconi Wireless v. National 
Electric Signaling Co. (D. C.) 206 Fed. 295, 1 think should be approved. 



SANITARY STREET FLUSHING MACH. CO. v. CITY OF AMSTERDAM. 

(District Court, N. D. New York. September 9, 1914.) 

Patents (§ 328*) — Infringement — Stbeet Flushing Machine. 

A preliminary Injunction agalnst a clty as a user to restraîn alleged 
Infrlngement of the Ottofy patent, No. 79.'5,059, for a street flushlag ma- 
chine denied, on évidence leaving it in doubt whether the patent, as lim- 
ited in prior décisions, was infringed by the machine as used by dé- 
fendant. 

In Equity. Suit by the Sanitary Street Flushing Machine Company 
against the City of Amsterdam. On motion for preliminary injunc- 
tion. Denied. 

C. V. Edwards, of New York City, for complainant. 

Duell, Warfield & Duell, of New York City, for défendant. 

RAY, District Judge. Complainant sues for an injunction to re- 
strain alleged inf ringement by défendant, as a user of a flushing ma- 
chine, of United States letters patent No. 795,059, dated July 18, 1905, 
for "street flushing machine," issued to Leopold F. Ottofy, assigner 
to the American Street Fhishing Machine Company, and also to recov- 
er, on an accounting, profits and damages for such infringement. An 
action by complainant is also pending against the maker of such alleged 
infringing flushing machine, in which action an injunction is sought 
and also a recovery of profits and damages. The validity of this Ot- 
tofy patent bas been adjudicated and sustained in this circuit. By that 
this court is bound. The patent was so narrowed, however, by that 
décision that defendant's flushing machine does not infringe unless de- 
fendant uses and opérâtes it with the discharge nozzles so set or ad- 
justed that the water from the tank is discharged on the pavement at an 
angle of 20 degrees or less. 

It seems that no élément of this machine is new ; that the combina- 
tion is not new except in the single feature of the setting of the dis- 
charge nozzles so as to discharge the water from the tank of the ma- 
chine upon the pavement to be flushed at an angle of 20 degrees or less. 
The défendant, the City of Amsterdam, owns one of thèse traveling 
flushing machines, known as the Studebaker street flushing niachine, 

*For oUier cafiss ses same topic & 9 numbbb lu Dec. & Am. Dlgs, XSOT to date, & Rep'r Indexes 
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and it is claimed by the complainant that the city, by its employés, so 
sets the nozzles of this machine that when in opération the watet 
forced from the nozzles actually strikes the pavement at a prohibited 
angle. It is évident that the water ejected from the nozzle in a straight 
line, parallel with the surface of the street, would eventually drop down 
upon the surface, some in the form of spray or very small drops, etc. 
Each and every drop, or particle, would hâve more or less of the scour- 
ing efïect spoken of in the patent and then would move on an incline, 
if any, and move the dust or dirt more or less. The idea of the patent 
is, however, to hâve the stream, a broad, flat, and thin stream, strike 
the pavement under the impulse of the pressure from within the tank, 
and so act to scour and stir up the dirt on the surface, and then under 
the same impulse, but of a much lesser degree, move on towards the 
gutter, carrying with it the loose and loosened dirt. The patent says, 

"In flushing or washlng devices, on the contrary, it Is neeessary to localize 
the distribution of water and to hâve it strike with considérable velocity at 
an angle depending upon the nature of the surface, so as to hâve flrst a scour- 
Ing and then a flushing efCect to carry off before it the loosened material." 

Also : 

"At the same time the water is delivered in a flat sheet nearly parallel with 
the Street, and washes the dirt forward and outward without Injuring the 
pavement" 

This patent had référence particularly, in some of its détails, to pave- 
ments constructed of blocks of wood or stone laid side by side and hav- 
ing the interstices filled in with sand, dirt, or other material liable to be 
washed out by a stream of water forcibly applied downwardly. If we 
elevate the mouth of the long nozzle throwing a thin stream above the 
horizontal line, the water will fall in a spray or drops, and the machine 
will act as a sprinkler. The water will run downhill into the gutters of 
course, and if in sufficient quantity carry the loose dirt, or most of it, 
with it, but the idea of the patent was to hâve the water strike the 
pavement at such an angle that, under the impulse given by the pressure 
behind it, it would be forced along towards the gutter. It is the old idea 
of the boy or man who, in washing the sidewalk with the ordinary hose 
and using the flat, elongated nozzle, or making the stream flat and wide 
by applying his thumb to the mouth of the ordinary round nozzle, by 
changing the élévation or direction of the stream or the distance of the 
nozzle from the walk, scours certain points on the walk, merely sprin- 
kles others, and by changing angle and position forces the water and 
loosened dirt along on the surface in any desired direction. By means 
of joints in the connections of the nozzles of the sprinkling cart or 
flushing cart (it may be used as both) the discharged water is or may 
be sent in any direction, forward, backward, sidewise, or up or down at 
any desired angle almost. Ihis patentée has monopolized one direction 
out of the many for throwing the stream. In St. Louis Union Trust 
Company v. Studebaker Corporation et al, the Circuit Court of Ap- 
peals (Second Circuit), 211 Fed. 980, 128 C. C. A. 478, where the vari- 
ous litigations as to this patent were referred to, discussed the breadth 
and scope of the claims of the patent, and then (sustaining the défense 
of want of proof to warrant a finding of inf ringement). said : 
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"We are also satisfled that defendant's machine bas ail the éléments of the 
patent claims, except the angle less than 20 degrees, and that it la a very 
simple and easy job to modify it, so that it will be a complète infringement 
The mère lengthening of the pipes a very few inches, and a trifling régulation 
of the position of the nozzle, will make any one of defendant's machines an 
Infringing device. As at présent organlzed thèse machines would probably 
not commend themselves to a munlcipality which had streets paved wltb cob- 
ble or blocks wlth earth interstices, but the changes which would adapt it for 
use there are so slight that there must be a constant temptation to make 
them. However, until that temptation has been yielded to, we cannot flnd 
that the patent has been infringed, and theretore affirm the decree dismissing 
the bill, with costs of thls appeal to défendants." 

The only question for this court on this motion is, therefore, Does 
the city of Amsterdam, in using its Studebaker flushing cart (or ma- 
chine), discharge water at such an angle as to infringe? The com- 
plainant présents affidavits on this subject, as does the défendant, and 
thèse conflict materially. There has been no opportunity for cross-ex- 
amination, the best and really the only way of determining satisfac- 
torily whether or not défendant so opérâtes its flusher as to infringe. 
As I am not satisfied in view of this conflict that défendant opérâtes its 
machine so as to infringe, I think the motion should be denied, the suit 
brought to trial, or a final hearing, the witnesses brought into court, 
where they may be seen, and heard and cross-examined. The court can 
then get at the merits speedily and much more satisfactorily. The city 
of Amsterdam is amply responsible, and the delay will be inconse- 
quential. No great and irréparable damage is being inflicted even if 
there is infringement which is not free f rom doubt. 

It is suggested and was suggested by the court that an injunction re- 
straining défendant from using the machine so as to discharge the 
stream within the prohibited degree will do no harm. The answer is it 
would be a finding that défendant has infringed. 

Motion denied. 



MILLEB PASTEURIZING MAOH. CO. v. RIOH. 
(District Court, W. D. New York. June 11, 1914.) 

1. Patents (§ 328*) — Validity and Infringement — Ice Cream Freezeb. 

The Hoefler & Schantz patent, No. 921,837, for an Ice cream freezer, 
was not anticlpated, discloses a patentable combination of old and new 
éléments, and is entitled to a reasonably libéral construction, also held 
Infringed. 

2. Patents (§ 234*) — Infringement — Tests — Inteechangeabilitt of Part8. 

The interchangeability of parts in two structures is a good test in de- 
termining the question of infringement. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 370, 381; Dec, 
Dig. § 234.*] 

In Equity. Suit by the Miller Pasteurizing Machine Company 
against Paul J. Rich. On final hearing. Decree for complainant. 

Edward R. Alexander, of Washington, D. C. (Geo. B. Pitts, of Wash- 
ington, D. C, of counsel), for complainant. 

James L. Norris, of Washington, D. C. (C. A. Bateman, of Wash- 
ington, D. C, of counsel), for défendant. 

*For otber cases ses same toplc & i numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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HAZEL, District Judge. [1] This action relates to the infringe- 
ment by the défendant of letters patent No. 921,837, dated May 18, 
1909, granted to Alexander G. Hoefler and Karl W. Schantz, for an 
ice cream freezer, wherein the réfrigération of the cream is produced 
by circulating brine through a jacket surrounding the ice cream con- 
tainer. The object of the patentées was to assemble the freezing in- 
strumentalities in such a way as to enable the freezer to be readily 
dismembered for cleaning and quickly emptied of the frozen contents 
without interrupting the flow of the brine. To accomplish their ob- 
ject they supported the freezer at the bottom, and provided suitable 
connections between the refrigerating jacket, the brine supply, and the 
discharge pipes. 

The single claim in controversy is descriptive of an upright ice 
cream freezer possessing old éléments and new éléments, the latter con- 
sisting of swinging or rotary joints for Connecting the supply and dis- 
charge pipes with the refrigerator jacket. The swing joints of the pat- 
ent in suit are shown to consist of rotary casings connected with the 
upper end of the refrigerating jacket and located on opposite sides 
thereof to secure the immovability of the Connecting parts and pivoting. 
The inlet swing joint is provided with an axial passage and the outlet 
swing joint with a radial passage opening into the interior of the casing. 

Although the various éléments of the claim are old, they had not 
heretofore been combined to achieve the resuit, obviously in the minds 
of the patentées herein. In view of the prior devices the inclu- 
sion of the swinging joints as éléments in an old combination was 
new and useful, and performed a new function, enabling the brine ir 
the brine jacket to flow in a radial and axial direction, and permitting 
the container to be quickly emptied and the interior parts quickly cîean- 
ed without interrupting the flow of the brine. By means of the pivot 
arrangement the frozen cream can be withdrawn at the bottom of the 
freezer in an exceedingly short period of time and the can cleaned. 1 
am of the opinion that by the addition of the swinging joints and their 
arrangement with the inlet and discharge pipes, even though the joints 
were of a standard design, the patentées modestly progressed the art 
of manufacturing ice cream, and to do this involved invention. With 
the exception of référence to the Gerner patent, to which attention 
will later be directed, the record makes no disclosure of prior ice cream 
freezers of the vertical type which could be tilted by pivoting at the 
bottom, and in the tilting opération carry with them the Connecting 
parts and pipes. Slight as the improvement was, it unquestionably at- 
tained favor with the manufacturer of the machine used by the de- 
fendant, who appropriated the swinging joint feature of complainant's 
combination, and by its adaptation achieved the same resuit as com- 
plainant in relation to the axial and radial flow of the brine and the 
nondisturbance thereof. Furthermore, by the arrangement and con- 
nection of pipes and coacting parts a tilting of the can on its pivot was 
secured in substantially the same way as in complainant's patent. In- 
deed it appears that the Dairy Machinery Construction Company, man- 
ufacturer of def endant's machine, first learned of the Hoefler & Schantz 
invention from patterns furnished it by the patentées for the purpose 
216 F.— 13 
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of making the structure. In fact in March, 1907, tlie company buîlt 
a freezer for the patentées. While some changes — patentable improve- 
ments perhaps — were made by this company in the manufacture of the 
infringing machine (Exhibit 6), the structure nevertheless embodies 
every élément of claim 2 in suit, and infringement thereof is net avoid- 
ed by such changes or improvements. 

[2] In the machine used by the défendant, a freezer of the upright 
type, by somewhat différent instrumentalities from complainant's the 
freezer can is tilted on bottom pivots. .There is a double swinging 
joint inclosed in a rotative casing attached to the side of the can which 
has two chambers, one being a Connecting médium for a stationary 
plug from the inlet pipe, and the other from the discharge pipe. When 
the can is being tilted the interior parts remain stationary as in com- 
plainant's structure. By this arrangement the double swinging joints 
and Connecting parts in combination with the other éléments perform 
the same function as in complainant's machine, operating in precisely 
the same way and producing the same resuit. Tliere is no doubt in my 
mind but that by a very simple mechanical change in the pipe fitting, 
the swinging joints of complainant's and defendant's structures might 
be operated interchangeably, which of course is a good test in deter- 
mining the question of infringement. Bail Bearing Co. v. Star Bail 
Retainer Co. (C. C.) 147 Fed. 721 ; Miller v. Eagle, 151 U. S. 186, 14 
Sup. Ct. 310, 38 L. Ed. 121. In accordance with a reasonable construc- 
tion of the claim in dispute — a construction to which it seems to me it 
is entitled — it is not thought that any material différence in the two 
structures is created by the unison of two éléments in one, i. e., the 
double joint of defendant's machine operated on one side only of the 
freezer, in place of complainant's separate swinging joints located on 
opposite sides of the can, or that infringement is thereby avoided. 
General Electric Co. v. Yost Electric Mfg. Co. (C. C.) 131 Fed. 874, 
affirmed 139 Fed. 568, 71 C. C. A. 552. 

In my opinion there is nothing anticipatory in the prior art requiring 
a strict construction of claim 2. In prior ice cream freezers of the 
horizontal type there may be seen many of the précise éléments contain- 
ed In the complainant's patent, but in neither the horizontal nor the 
upright types are discerned the combination of old éléments in suit, 
together with the new élément of a separate swinging joint. The nov- 
elty and usefulness of the claim résides chiefly in the adaptation of the 
swinging joints to permit tilting the can without interrupting the flow 
of the brine in the jacket which surrounds the cream réceptacle. In us- 
ing a double joint on one side of its machine, instead of separate joints 
on opposite sides, the défendant simply attempted an évasion of the 
Hoefler & Schantz patent. 

There was considérable discussion at the trial regarding the patent 
granted to Gerner, August 20, 1907, on application filed November 12, 
1906, and défendant claims that as Gerner shows a tiltable ice cream 
freezer, the claim in suit must be strictly construed. But notwith- 
standing such feature Gerner's method of producing ice cream is dif- 
férent from complainant's, and his tilting of the freezer is for empty- 
ing purposes, and not to facilitate cleaning the inside or removing the 
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mechanical parts therefrom. Moreover, the Gerner freezer is without 
the swinging joints which are the subject of this controversy, and ac- 
complishes a différent resuit than that attained by patentées herein. 

There were other questions argued arising out of the action of the 
Patent Office, as shown by the file wrapper, f rom which a strict con- 
struction of the claim is contended, and there was also testimony to 
show that the Hoefler & Schantz patent antedated the Gerner patent, 
but in view of what has already been stated herein, such matters do 
not require attention. The claim in suit is thought valid and infringed 
by défendant, and a decree for complainant may therefore be entered, 
with costs. 



GRBENWALD BEOS., Inc., v. COHN. 

(District Court, E. D. Pennsylvania. July 30, 1914.) 

No. 1269. 

Patents (§ 328*) — Infeingement — Impbovement in Skiets. 

A preliminary injunction granted against infringement of ttie Feucht- 
wanger patent, No. 662,714, for an Improvement in skirts, on a prior fle- 
clsion of the Circuit Court of Appeals adjudging the patent vaUd. 

In Equity. Suit by Greenwald Bros., Incorporated, against Max 
Cohn, trading as the Nufit Petticoat Company. On motion for pre- 
liminary injunction. Motion granted. 

Fraley & Paul, of Philadelphia, Pa., for plaintiff. 
Bernard Harris and Hector T. Fenton, both of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. A statement of ail the facts neces- 
sary to an understanding of the points involved in this case appears 
in the report hereinafter referred to of what is in substance the same 
case. 

The plaintiff in this case, in addition to having established the neces- 
sary jurisdictional facts, has shown itself to be the owner by mesne 
assignments of patent No. 662,714, granted November 27, 1900, to 
Henry J. Feuchtwanger, for certain new and useful improvements in 
skirts. In its bill it charges the défendant with an infringement of this 
patent. The plaintiff stands upon the ground of the issuance of the 
patent, manufacture thereunder, and the absence of any challenge of 
the validity of the patent for a number of years after its issue. The 
plaintiff further maintains that the improvement in skirts for which the 
patent issued is novel and useful, and that there had been no prior 
use or patent which anticipated the invention of the patentée, and that 
the commercial value of the improvement sufficiently appears. In ad- 
dition to this basis for the assertion of a proprietary right, the plain- 
tiff has shown that this right has been confirmed by an adjudication 
in his favor in the case of this very plaintiff against Enochs and oth- 
ers, by the Circuit Court of Appeals in this Circuit, reported in 183 

•For otber cases se« same toplc & 9 numbeb 1q Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fed. 583, 106 C. C. A. 351, on an appeal from the decree of thîs court 
in the same case, reported in 180 Fed. 478. 

Prima facie, therefore, the plaintifï is entitled to the injunction pray- 
ed for. This is conceded by the défendant. He does not contest the 
validity of the patent on the présent appHcation, but contends that the 
scope of the claim or claims in suit should be limited and restricted in 
accordance with the facts now submitted by him, which were not pre- 
sented in the case in which the proprietary right of the plaintifï was 
adjudicated and upheld, which facts, he contends, if presented in that 
case, would hâve induced a différent ruling. 

Strength is given to this position of the défendant by what is dis- 
closed from an examination of the record in the case referred to, in 
that while the answer filed in that case sets up a state of facts bearing 
upon the patentabiHty of the improvement claimed by the plaintifï, no 
évidence was ofïered in support of the answer in this respect, and the 
case was therefore heard and ruled as if upon a demurrer to the bill, 
and in this respect there has been no adjudication upon the facts bear- 
ing upon the proprietary right as claimed by the plaintifï. 

A doser examination of the record of the case referred to, how- 
ever, shows the strength of this position of the défendant to be under- 
mined by the fact that the case was ruled in the court below against 
the plaintifï on the point of a lack of novelty in the invention, as claim- 
ed by the patentée, based upon the finding of the trial judge that ail 
the éléments in the claimed invention were old, and that the invention 
claimed consisted merçly of an aggregation of devices in prior use, and 
a déniai of the existence of any combination in the use of thèse known 
devices which would make the aggregation patentable as a combination. 

This, in substance and effect, is precisely the finding which we are 
now asked to make upon the évidence presented in defendant's counter 
afiîdavits. As, however, the Circuit Court of Appeals disapproved of 
any such conclusion as to the merits of this device, and specifically 
f ound merit in the device as a combination, and as therefore patentable, 
we do not deem ourselves at liberty to disregard this expression of opin- 
ion on the part of the appellate court, even if it be true that the case, 
strictly regarded, was decided without évidence bearing upon the prior 
state of the art. 

We feel constrained to give effect to the opinion thus expressed, and 
therefore award a preliminary injunction, and a decree to this effect 
may be prepared by counsel and submitted to the court, with a bond in 
the sum of $5,000 for approval. 



KRTPTOK CO. V. HAUSSMANN & CO. 
(District Court, E. D. Pennsylvania. August 3, 1914.) 

' No. 587. 

Patents (§ 301*) — Suit fob Infbingement — Preliminary Injunction. 

The fact that the owner of a patent Is not a manufacturer thereunder, 
but grants llcenses under which he receives royalties, is not ground fd 
refusing a preliminary injunction against Infringement to which he la 
otlierwise entitled on the glving of a bond by défendant to secure dam- 

♦For other cases see Bame topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âges which may be recovered, nor Is the pendency of a suit in another 
court in wliich the same défenses are about to be passed on. 

[Ed. Note. — For ottier cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dig. § 301.*] 

In Equity. Suit by the Kryptok Company against Haussmann & 
Co. On motion for preliminary injunction. Motion granted. 
See, also, 216 Fed. 267. 

Horace Pettit, of Philadelphia, Pa., and Rosenbaum, Stockbridge & 
Borst, of New York City, for plaintifï. 

Wm. C. Schwebel and I. S. Prenner, both of Philadelphia, Pa., for 
défendant. 

DICKINSON, District Judge. The gênerai facts of this case suffi- 
ciently appear in the cases cited. The pleadings and the affidavits sub- 
mitted show the plaintifï in this application to stand upon the grounds 
of the issuance to it of a patent, an adjudication in its f avor of the pro- 
prietary rights claimed under this patent, and the issuance of a pre- 
liminary injunction in a case in which ail the défenses hère urged are 
set up. The plaintifï is therefore entitled to the preliminary injunction 
for which it now asks. The awarding of the writ after the oral argu- 
ment at bar was withheld to enable the parties to submit brief s and file 
supplemental affidavits. Thèse hâve been placed before us and fuUy 
considered. There is no very confident déniai of the prima facie right 
of the plaintifï to relief. The point is made that the plaintifï is not 
the manufacturer of the patented article, but the récipient of royalties 
f rom licensees, and that in conséquence the extraordinary remedy of a 
pendente lite injunction may be withheld without injury to the plaintifï, 
who may be fully compensated in damages, and this may be secured to 
plaintifï by the requirement of the défendant to give bond to render a 
full accounting. In support of this we are pointed to the fact that 
the same view of the case was successfully presented to Judge Ward in 
the case of the same plaintifï against Harris, 216 Fed. 642, arising in 
the Southern District of New York, Second Circuit. 

Another reason for the withholding of this emergency relief is urged 
in the fact that the défenses now set up are before and about being 
submitted to Judge Hazel in the case of the same plaintifï against 
Bifocal Co., and that the awarding of the writ asked for may well 
await a hearing on the merits in that case ; the plaintifï being protect- 
ed by a bond to secure an accounting. 

The conclusion tentatively reached at the oral argument at bar has 
not been shaken by a careful perusal of the submitted briefs. One 
right which a patentée has is to secure to himself the receipt of royal- 
ties for the agreed use of his proprietary right. If any user (although 
a piratical one) may be permitted to continue an unauthorized use on 
like terms of payment of a royalty, the plaintifï would be unable to 
find any one to enter into agreements with it. To refuse the plaintiff 
the relief to which it is entitled because of the case pending in the Sec- 
ond Circuit until that case is decided upon its merits is to accord to 
the défendant hère, because of that case, an indulgence which the court 

*For other cases see same toplc & § numbbb in Dec. & Am. Dlg«. 1907 to date, & Rep'r Indexes 
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there refused to accord to the défendant in that case. Kryptok Co. v. 
Stead Uns Co.. 190 Fed. 767, 111 C. C. A. 495, 39 L. R. A. (N. S.) 
1 ; Id. (D. C.) 207 Fed. 85 ; Same v. United Bifocal Co. et al., West- 
ern District of New York, 214 Fed. 983; Same v. Harris (Southern 
District of New York) 216 Fed. 642. 

A preliminary injunction is therefore awarded, the writ to issue upon 
bond being given in the sum of $10,000, and counsel may submit a for- 
mal decree and a bond, with sureties, for approval. 



KRYPTOK CO. V. BOTHSCHILD. 

(District Court, B. D. Pennsylvania. August 3, 1914.) 

No. 1273. 

In Equlty. Suit by the Kryptok Company agalnst Marcus Rothschild. On 
motion for preliminary injunction. Motion granted. 

Horace Pettlt, of Philadelphla, Pa., and Rosenbaum, Stockbrldge & Borst, 
of New York City, for plaintlfC. 

Eugène A. Thompson and Howard P. Denlson, both Of Syracuse, N. Y., for 
défendant. 

DICKINSON, District Judge. This case was argued wlth that of Same 
PlalntifC against Haussmann & Co., 216 Fed, 196, and a preliminary injunc- 
tion is awarded herein for the reasons stated in the opinion filed In that case. 

Counsel may submit a formai decree to this effect, and a bond to be given 
by the plaintifC in the sum of $10,000, with sureties. Writ to issue upon the 
decree aud bond as filed being approved by the court. 



THE T. a.' SYMlNÔTON CO. T. MINER. 

(District Court, N. D. Illinois, B. D. August 6, 1914.) 

No. 30700. 

L Patents (§ 328*) — Validitt and Infeingement — Dkaï-t-Rigging fob 
Eailwat Caks. 

The Emerick patent. No. 693,643, for a draft-rigglng for railway cars, 
while very narrow in seope, was not antlclpated and discloses patentable 
Invention; also, held infringed. 
2. Patents (§ 45*)— Validitt — Estoppel by Infeingement. 

While novelty cannot be supplied by the defendant's use of a patented 
device, such use amounta to a quasi estoppel. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 51-53 ; Dec. Dlg. 
§ 45.*] 

In Equity. Suit by The T. H. Symington Company against William 
H. Miner for infringement of letters patent No. 693,643 for a draft 
rigging for railway cars, issued to Emerick February 18, 1902, on an 
apphcation filed May 24, 1901. On final hearing. Decree for com- 
pîainant. 

•For other cases see same topic & § numbek in Dec. à Am. Dlgs. 1907 to date. & Rep'r Indexes 



WESTERN UNION TELEGRAFH 00. V. FREAR 199 

Edwin V. Samuels, of Baltimore, Md., Steuart & Steuart, of Balti- 
more, Md., and Washington, D. C, and Rufus S. Simmons, of Chica- 
go, m, for plaintiff. 

Munday, Evarts, Adcock & Clarke and Haiglit, Brown & Haight, ail 
of Chicago, 111., for défendant. 

SANBORN, District Judge. [1, 2] This is the common case of a 
spécifie patent, strictly limited to the particular construction described 
in the claims, covering a draft-rigging for railway cars. Its merit is 
entirely practical, the sole claim to invention being the production of a 
simple, workable device in an art where practicability, economy of 
space, easy and rapid detachment and putting back in place, are the 
only considérations of any importance, not only from the standpoint 
of the earlier art, but from the impossibility of getting any device on 
a railroad car except one of the highest efficiency. Def endant's device, 
as described in its patent, could not inf ringe, nor could it probably be 
put on railroad cars. Instead of constructing it as described, défend- 
ant has adopted plaintiff's construction. It makes a strong argument 
that Emerick shows no invention, but adopts his device for its own 
construction. While novelty cannot be supplied by defendant's use of 
a patent device, such use amounts to a quasi estoppel. As a spécifie 
combination of old éléments, designed for practical use, the Emerick 
construction should be narrowly sustained, especially in view of de- 
fendant's adoption of that construction, unless the Byers patent of 
May 7, 1901, No. 673,419, is prior to Emerick. As to this question, 
testimony was taken in open court to carry back the date of invention 
of Emerick so as to antedate Byers, and was abundantly sufficient for 
that purpose. I was satisfied at the time, and on review of the testi- 
mony am confirmed in the conviction, that Emerick's invention was 
considerably earlier than that of Byers. 

While very narrow in scope, the Emerick device is so simple, and 
so easy to repair and maintain, that it should be sustained, especially 
in view of defendant's leaving its own précise construction and adopt- 
ing it. 

Decree for plaintiff sustaining its patent, declaring it infringed, and 
for profits, damages, and costs. 
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PIIILADELPHIA & READING COAL & IRON CO. v. DONALD, Secretary 

ol State, et al. 
(District Court, W. D. Wisconsln. August 10, 1914.) 

1. cofj'okations (§§ 636, 651*) foiibigw corpokations local business — 

Régulation. 

So far as local business Is concerned, a state may impose any condi- 
tions, not In confllct with the Constitution and laws of tlie United States, 
on the right of a forelgn corporation to do business within its territoryi 
or, having given a license authorizing the corporation to do business 
within the state, may revoke the same with or without cause. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2505-2509 
2571, 2574, 2575 ; Dec. Dig. §§ 636, 651.*] 

•For other cases see same top'o & g number in Dec. & Am. Digs. 1907 to data, & Rep'r Indexa* 
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2. Corporations (§ 636*) — Foreign Corporations — Discrimination. 

An attempt by a state to substantially discriminate between domestic 
corporations and foreign corporations admitted to do business within the 
state, prejudicially to the latter, is invalid, and may be restrained, 
wlietlier it be by unequal taxation or other substantial Inequality. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2505-2509, 
2571 ; Dec. Dig. § 636.*] 

3. Removal of Causes (§ 3*) — Agreement Not to Eemove Suits — Foeeign 

Corporations — Doing Business Within State. 

A state statute requirlng a foreign corporation, as a condition of being 
permitted to enter or remain in the state, to stlpulate expressly or im- 
pliedly that it will not exercise its constitutlonal right to remove suits to 
the fédéral courts or prosecute suits therein is invalid as requiring a cor- 
poration to f orego a constitutional right and the revocation of its llcense 
to do local business, for a violation of such statute may be restrained. 

[Ed. Note. — For other cases, see Kemoval of Causes, (.!ent. Dig. §§ 4, 5 ; 
Dec. Dig. § 3.*] 

4. Corporations (§ 636*) — Foreign Corporations— Occupation Tax. 

St. Wis. 1898, § 1770b, subd. 7, par. "e," added by Laws 1905, c. 506, 
requires foreign corporations to report annually the amount of business 
done in Wisconsin and pay $1 a thousand on any Increase not previously 
reported. Held, that such tax is only a llcense fee payable on substan- 
tially the same terms as fées charged domestic corporations, and that the 
act is for that reason not discriminatory against foreign corporations. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2505-2509, 
2571 ; Dec. Dig. § 636.*] 

5. Removal of Causes (§ 3*) — Stipulations to Not Remove Cause. 

Wisconsin Statutes 1898, authorizing foreign corporations to do busi- 
ness within the state, déclares as a condition that such a corporation 
shall state in its application and in its annual reports that it will comply 
with ail the laws of the state relative to foreign corporations, and sec- 
tion 1770f, added by Laws 1905, c. 506, déclares that, whenever any for- 
eign corporation doing business in the state shall remove or make appli- 
cation to remove into any District Court of the United States any action 
or proceeding commenced against it by any citizen of the state on a claim 
or cause of action arising within the state, it shall be the duty of the 
Secretary of State, on such fact belng made Iinown to him, to revoke the 
corporatlon's license to do business în Wisconsin. Beld, that such pro- 
vision was in effect a prohibition against the exercise of a constitutional 
right, so as to be invalid. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5 ; 
Dec. Dig. § 3.*] 

In Equity. Suit by the Western Union Telegraph Company against 
James A. Frear, as Secretary of State of Wisconsin, and by the Phila- 
delphia & Reading Coal & Iron Company against John S. Donald, as 
such Secretary of State, and Walter C. Owen, as Attorney General, 
to restrain the enforcement of St. Wis. 1898, § 1770f, added by Laws 
1905, c. 506. Decree for complainants. 

A. G. Zimmerman and Rufus B. Smith, both of Madison, Wis., and 
Percy B. Eckhart, of Chicago, 111., for Western Union Telegraph Co. 

M. H. Boutelle, of Minneapolis, Minn., and Luse, Powell & Luse, of 
Superior, Wis., for Philadelphia & Reading Coal & Iron Co. 

Walter C. Owen, Atty. Gen., and J. E. Messei'schmidt, Asst Atty, 
Gen., both of Madison, Wis., for défendants. 

•For other case» see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before KOHLSAAT, Circuit Judge, and GEIGER and SANBORN, 
District Judges. 

PER CURIAM. Application for similar injunctions in both of thèse 
cases were heard together, under section 266 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 
236]), before Christian C. Kohlsaat, United States Circuit Judge, and 
Ferdinand A. Geiger and Arthur L. Sanbom, District Judges, Novem- 
ber 24, 1913; preliminary injunctional orders having been previously 
entered in both cases, restraining the Secretary of State f rom revoking 
the respective licenses to do business in Wisconsin theretofore issued to 
complainants, respectively. 

Ihese corporations hâve always been rightfully in the state, because 
they are engaged in interstate and foreign commerce; the telegraph 
company being also a government agent under certain acts of Congress. 
They were lawfully in the state, engaged in such business, long before 
1898, when the iîrst statute was passed requiring foreign corporations 
to take out local licenses under penalty of being unable to make con- 
tracts relating to local business, or to acquire or dispose of title to 
property in such business. As to other than local business they are 
lawfully in the state, since the statute referred to does not relate to 
interstate or foreign commerce transactions. Elwell v. Adder Machine 
Co., 136 Wis. 82, 116 N. W. 882. 

In 1905 the Wisconsin Législature passed an act providing as fol- 
lows : 

"Sec. 1770f. Whenever any foreign corporation doing business in this state 
shall remove or make application to remove into any District or Circuit Court 
of the United States any action ol- proceeding commenced against It by any 
citizen of this state, upon any elaim or cause of action arislng within this 
state, it shall be the duty of the Secretary of State, upon such fact being made 
to appear to him, to revoke the license of such corporation to do business 
within this state." Laws 1905, c. 506. 

Each of thèse corporations has removed to the fédéral court a case 
against it of the kind referred to in the statute. The Secretary of State 
having threatened to revoke their licenses, thèse applications for tem- 
porary injunctions were made, and heard as already stated. 

[1] So far as purely local business is concerned, the state has the 
right to impose conditions, not in conflict with the Constitution or the 
laws of the United States, to the transaction of business within its ter- 
ritory by an insurance company chartered by another state, or to ex- 
clude such company from its territory, or, having given a license, to 
revoke it, with or without cause. Doyle v. Continental Insurance Co., 
94 U. S. 535, 24 L. Ed. 148. 

It is argued by counsel for the state that the mère revocation of the 
license of a foreign corporation doing both a local and interstate busi- 
ness will in no way affect its right to continue the transaction of busi- 
ness in interstate and foreign commerce. If, however, it makes a con- 
tract or acquires property wholly in its local business, then it comes 
within the disabilities and penalties prescribed in section 1770b. 

The Suprême Court of the United States has laid down certain rules 
in deciding cases similar to thèse, and, so far as that court has settled 
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the law, it is, of course, the duty of this court to apply it. The follow- 
ing propositions are established : 

[2] 1. Any attempt to substantially discriminate between domestic 
corporations and f oreign corporations admitted to do business in a state, 
prejudicial to the latter, is invalid, whether it be by unequal taxation or 
other substantial inequality. Under such circumstances, the cancella- 
tion of the foreign corporation license by a state officer will be re- 
strained. Herndon v. Chicago, R. I. & P. R. Co., 218 U. S. 135, 30 
Sup. Ct. 633, 54 L. Ed. 970, and Roach v. Atchison, T. & S. F. R. Co., 
218 U. S. 159, 30 Sup. Ct. 639, 54 h. Ed. 978. 

[3] 2. If the state statute requires the foreign corporation, as a con- 
dition of being permitted to enter or remain in the state, expressly or 
impliedly to stipulate or agrée that it will not exercise its constitutional 
right to remove suits to the fédéral courts, or prosecute suits therein, 
such statute is invalid because requiring the corporation to give up a 
constitutional right ; and the revocation of its license to do local busi- 
ness may be restrained. Home Ins. Co. v. Morse, 20 Wall. 445, 22 L. 
Ed. 365; Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct._931, 30 L. Ed. 
915, 1 Interst. Com. Rep. 295; and other cases approving the Barron 
Case, cited by Mr. Justice Day in Security Mutual Ins. Co. v. Prewitt, 
202 U. S. 246, 263, 26 Sup. Ct. 619, 50 L. Ed. 1013, 1020, 6 Ann. Cas. 
317. 

The rulings referred to seem décisive of this application, se that it 
is unnecessary to consider other points. 

The only discrimination we are able to perceive in the Wisconsin 
law, in favor of domestic and against foreign corporations, is a very 
narrow one. Foreign corporations are not allowed to remove cases 
against them by citizens of Wisconsin, on causes of action there arising. 
Ihe same rule appHes to domestic corporations, under section 28 of 
the Fédéral Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1094 [U. 
S. Comp. St. Supp. 1911, p. 140]), which does not allow défendants to 
hâve removal for diverse citizenship unless they are nonresidents of 
the state. Hence domestic corporations cannot exercise such a right. 
If, however, the suit against the domestic corporation présents a féd- 
éral question, and more than $3,000 is in dispute, it may remove the 
case, though a citizen and résident of the state, and though the plaintifï 
is a citizen of the same state and the cause of action arose therein. To 
this limited degree there is discrimination ; but instances of such cases 
would be very rare. The question of the right to remain in the state 
may also be litigated by the foreign corporation in the state courts, with 
a final right of review in the Suprême Court by writ of error to the 
highest state court. It is unnecessary on thèse motions for injunctions 
to pass on this narrow question, because a considération of the second 
point referred to seems to require the court to direct the temporary in- 
junctions prayed. 

[4] On first reading the Wisconsin statutes seem to discriminate 
against foreign corporations by exacting an occupation tax f rom which 
domestic bodies are exempt; but a careful considération of the acts 
shows that this is not true. Paragraph "e" of subdivision 7 of section 
1770b requires foreign companies to report annually the amount of 
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business donc in Wisconsin, and to pay a dollar a thousand on any in- 
crease not previously reported. Domestic companies are not required 
to include in their annual reports any such facts, or make any such pay- 
ment. But a complète and thorough comparison of the statutes demon- 
strates that this tax on business is really on the capital stock, and is not 
required to be paid unless the charter is amended so as to increase the 
capital locally employed beyond the amount already paid for. So the 
tax is only a license fee, payable on substantially the same terms as do- 
mestic fées. It is a well-known fact in Wisconsin that this is the con- 
struction adopted by the state officers, under vvhich they hâve uniformly 
acted. The consistent policy in Wisconsin has been to encourage for- 
eign corporations to do business in the state by making their status the 
same as that of domestic companies, but to prevent them f rom carry- 
ing on business there unless licensed, so as to collect f rom them taxes 
or license fées commensurate with those exacted f rom local bodies, and 
making them readily suable there. This policy of equality appears f rom 
the statute, and is emphasized by subdivision 10 of section 1770b, 
adopting from Illinois a provision that foreign corporations shall bave 
no other or greater powers than like domestic bodies, and from the uni- 
form construction of thèse statutes by the state officers. Provisions 
designed to prevent the removal of causes to fédéral courts, like that 
of section 1770f and the insurance statute under review in Doyle v. 
Continental Ins. Co., 94 U. S. 535, 24 L,. Ed. 148, were found necessary 
by the unreasonable and oppressive conduct of the foreign corporations 
themselves in removing cases merely for greater delay, vexation, and 
expense. It used to be common practice in Wisconsin for foreign cor- 
porations under injunction from state courts to remove the case on a 
Saturday afternoon, thus ipso facto vacating the state injunction, and 
then hustle a gang of men upon the enjoined work and get it done by 
Monday, before any other restraining order could issue. 

[5] The second point, resting on the Morse and Burnside Cases, tais- 
es the question whether the statute requires foreign companies, as a 
condition of coming in or staying in, to agrée that they will not remove 
cases to the fédéral courts. If so, the législation is invalid under those 
décisions. The statute provides that the foreign corporation, as a con- 
dition of doing business in the state, or continuîng it, shall state in its 
application to come in, and its annual sworn reports, that it will comply 
with ail the laws of the state relative to foreign corporations. One of 
thèse laws provides that, if the corporation shall avail itself of the right 
of removal, it shall lose its local license. The question is whether the 
Company, thus compelled to state that it will comply with the local law, 
is in substance compelled to contract, as a condition of its admission or 
continued présence in the state, that it will not exercise its constitutional 
right of removal, but consent to litigate certain cases only in the state 
court. Counsel for the state officers urge that the corporation is re- 
quired to stipulate only that it will comply with certain positive require- 
ments, such as making annual reports, paying license fées when it 
amends its articles, and keeping out of trusts, pools, or combinations in 
restraint of trade. It is given the option, it is said, to remove or refrain 
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f rom removing. Whether it does one or the other, it is still complying 
with the Wisconsin law. 

The question is whether section 1770f is substantially a command or 
prohibition to refrain from taking a removal. It is évident that such 
a stipulation in the ordinary private contract would not be a prohibi- 
tion, but merely a condition. But contracts such as those hère in ques- 
tion are not between citizens or subjects, but between a political supe- 
rior and a subject — ^between the state as a local sovereignty and a cit- 
izen or subject of another state. The object of such statutes is public 
policy. The corporation cannot elect whether it will stay out, being 
practically coerced to corne in by threatened loss of contract and prop- 
erty rights. The parties are by no means on equal terms. One is a 
sovereign, dictating what the subject, in thèse cases lawfully in the state 
for some purposes, shall do if it remains therein for other purposes 
closely related. So when the state enacts that, if the subject does some- 
thing it has a perfect abstract right to do, it shall be punished, it is 
thereby substantially prohibited. The fédéral Pénal Code of 1909 (Act 
March 4, 1909, c. 321, 35 Stat. 1088 [U. S. Comp. St. Supp. 1911, p. 
1588]) contains very few express commands. Most of its sections pro^ 
vide that whoever shall do certain acts shall be punished. This is the 
same as enacting that thèse are unlawful and prohibited. No one would 
contend that thèse were not commands to refrain from those acts. 
They are prohibitions from a political superior to a subject, enacted for 
the public welfare. The state says to the telegraph company or coal 
Company : 

"You are In the state lawfully for Interstate and government business. If, 
however, you do any other klnd of business, you must hâve a local llcense. 
If you remove to a fédéral court any case, whether In your Interstate or local 
business, brought against you by a citizen of Wisconsin on a cause of action 
arising therein, your llcense to do a local business wUl be revoked. Any con- 
tract not in Interstate commerce you may thereafter make will be vold in 
your favor but valld against you, and any conveyance of land for local pur- 
poses which you may take will not vest any title." 

This is a substantial command or prohibition. It is the same as say- 
ing, "You shall not remove such a case." 

In the Morse Case, 20 Wall. 445, 22 L. Ed. 365, there was an express 
stipulation not to remove actions against the company. But in the 
Burnside Case, 121 U. S. 186, 7 Sup. Ct. 931, 30 L. Ed. 915, 1 Interst. 
Com. Rep. 295, the prohibition was implied, as it is hère. The applica- 
tion of the foreign corporation to be permitted to do business in lowa 
was required to contain a stipulation "that said permit shall be subject 
to each of the provisions" of the foreign corporation statute. A re- 
moval to a fédéral court by the corporation was made a forfeiture of 
the permit. No application had ever been made by the company to be 
permitted to do business in the state, and one of its servants was ar- 
rested for running an interstate train in lowa. The court said : 

"The locomotive englneer Is arrested for acting as such In the employment 
of the corporation, because it has refused to stipulate that it will not remove 
Into the fédéral court suits brought against it in the state court, as a con- 
dition of obtaining a permit, and consequently has not obtained such permit. 
♦ * • As the lowa statute makes the rIght to a permit dépendent upon 
the surrender by the foreign corporation of a privilège secured to it by the 
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Constitution and laws of the TJnited States, the statute requlring the permît 
must be held to be void." 

This décision has been many times approved by the Suprême Court 
and Circuit Courts of Appeals. The citing cases are discussed by Mr. 
Justice Day in the dissenting opinion in the Prewitt Case, supra. 

Being unable to distinguish thèse cases from the Burnside décision, 
the duty to grant the applications for a preliminary injunction is plain. 
The case of Harrison v. San Francisco Co., 232 U. S. 318, 34 Sup. Ct. 
333, 58 L. Ed. 621, decided since the hearing, seems to strengthen our 
position. 



STOCKWELL v. SUPREME COURT I. O. F. 

(District Court, W. D. New York. August 5, 1914.) 

Ihsubanck (§ 712*) — Mutual Benefit Insurance — Assessments — Law Gov- 

ERNIKG. 

Under an act of the Parliament of the Dominion of Canada, author- 
iziug a benefit insurance society, incorporated by an act of such Parlia- 
ment, to apportion a deficiency in the fund for paying certiflcates of mem- 
bers, who joined prior to a speelfled year, among such members, the so- 
ciety was authorized to assess the proportionate share of such deficiency 
against the holder of a certiflcate, delivered, and accepted in New York, 
and constituting a New York contract, especially where the right to al- 
ter, amend, or repeal the charter was expressly reserved to Parliament ; 
the act being entitled to the same récognition ordinarUy given to the acts 
of the Législatures of other states. 

[Ed. Note,— For other cases, see Insurance, Cent Dig. §§ 173-175, 29B 
1934 ; Dec. Dig. § 712.*] 

At Law. Action by Carrie E. Stockwell against the Suprême Court 
of Independent Order of Foresters. Judgment for plaintifï for a part 
only of the amount sued for. 

Michael L. Coleman, of Warsaw, N. Y., for plaintifï. 

Love & Keating, of Buffalo, N. Y. (Thomas G. Long, of Washing- 
ton, D. C, and Elliott G. Stevenson, of Détroit, Mich., of counsel), for 
défendant. 

HAZEL, District Judge. This is an action at law on two certificates 
of membership issued by the défendant, a f raternal beneficiary society, 
incorporated by an act of Parliament of the Dominion of Canada (St. 
52 Victoria, c. 104). By virtue of said certificates dated July 28, 1892, 
and March 10, 1902, respectively, the plaintifï, the wife of the deceased 
holder thereof, was to hâve become entitled to rcceive as a benefit the 
amount of $4,000. The undisputed évidence shows that the décèd- 
ent joined a branch of the order at Attica, N. Y., and that he was 
in good standing at the time of his death, except that he had not 
paid a spécial assessment of $780, îevied by the défendant upon the 
first dated certiflcate and payable October 1, 1913, and which, accord- 
ing to a resolution of the society, became a lien thereon. The question 
to be decided herein is whether the défendant had the légal right, by 

•For other o*se« se» eune topic & i numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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virtue of an act of Parliament of the Dominion of Canada, to levy a 
lump sum against the said certificate after its issuance. 

An outline of the facts, together with the procédure adopted in in- 
creasing the rates and making the levy, follows: llie décèdent was 
36 years of âge when he joined the order. He agreed to pay a monthly 
assessment of $.84 per $1,000, the society stipulating that such monthly 
payments would remain at that figure as long as he remained in good 
standing. In the year 1908, however, the society amended its consti- 
tution, materially increasing its rates to $1.91 per $1,000, with the ap- 
parent acquiescence or consent of the deceased, who with other mem- 
bers of the class to which he belonged paid the increased rate without 
demur. In the year 1913 the Dominion Parliament passed an act 
amending the charter, to become effective upon its acceptance by a two- 
thirds vote of the Suprême Court of the order. The record shows that 
at this time there was an anticipated deficiency in the fund for paying 
certificates of the so-called pre-'99 members, and that such deficiency 
was due to the low rate paid by such members. Steps were then taken 
to replenish the depreciated reserve fund, resulting in the amendment 
of the charter by an act of the Dominion Parliament. By section 4 of 
the amendatory act it was provided that the valuation deficiency with 
respect to members joining the society prior to the year 1899 should be 
apportioned among those members equally, subject, however, to the 
condition that the amfjunt apportioned against any particular certificate 
should not be excessive of the reserve proper to that certificate. In ac- 
cordance with such statutory provision a resolution was adopted by the 
society which in effect made an assessment against the beneficiary cer- 
tificate held by the décèdent in the sum of $260 per $1,000. Said assess- 
ment was not paid by the deceased, and now, after his death, the society 
withholds payment to his beneficiary of the sum of $780, the f ull amount 
of the assessment on his $3,000 certificate. 

I do not doubt that the acts of Parliament, increasing the assessment 
and amending the charter, were binding on ail holders of membership 
certificates residing in Canada, but whether they are equally binding 
upon citizens of this state, the place where the contract in question was 
entered into, is a question not free f rom difficulty. This certificate was 
a New York contract, delivered to the décèdent and accepted by him 
within this state. Several adjudications in this state, among which are 
Dowdall V. Suprême Council, 196 N. Y. 405, 89 N. E. 1075, 31 L. R. A. 
(N S.) 417, Wright v. Maccabees, 196 N. Y. 391, 89 N. E. 1078, 31 
L. R. A. (N. S.) 423, 134 Am. St. Rep. 838, and Green v. Royal Ar- 
canum, 206 N! Y. 591, 100 N. E. 411, substantially agrée that the rates 
and conditions of payment may be modified in organizations of this 
description if the certificate contains language sufficiently comprehen- 
sive to indicate the réservation of such right. In Green v. Royal Ar- 
canum, supra, the Court of Appeals of this state substantially decided 
that a certificate in which a member agrées to conform to the rules and 
usages of the order in force at the time he becomes a member, or such 
as may thereafter be adopted, does not expressly empower the society 
to change the rate or to amend the by-laws without the consent of the 
holder, nor are his rights under the certificate aiïected by the passage 
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af ter the création of his membership of a statute of the state of Massa- 
chusetts; the state in which the society was incorporated authorizing 
such change or modification. This décision appears to hâve been based 
upon the failure to expressly reserve in the policy the right to change 
the rates ; the gênerai language relating to modification of the rules and 
by-laws not being deemed sufficiently explicit to include such right. 

But in the case at bar it seems to me another point is involved, name- 
ly, the right of the creator of a society to amend or repeal its charter. 
By sections 11 and 12 of the amendatory act of the Dominion Parlia- 
ment the rights of only those members who had become such before 
the passage of the act were afïected. The right to alter, amend, or 
repeal the charter of the défendant was expressly reserved to Parlia- 
ment, but, irrespective of such réservation, I think plenary législative 
authority existed in it over ail corporations created by it. Hodge v. 
The Queen, Law Reports, 9 App. Cas. 132 ; Liquidators of the Mari- 
time Bank of Canada v. Receiver General of New Brunswick, Law Re- 
ports (1892), App. Cas. 437 ; Union CoUiery Co. v. Bryden, Law Re- 
ports (1899), App. Cas. 580. 

The réservation of power in the Législature is a part of the con- 
tractual engagement, and it has frequently been held by the courts of 
this state and by the fédéral courts that such reserve power cannot be 
abridged or limited by members of the corporation. Barnes v. Arnold, 
45 App. Div. 314, 61 N. Y. Supp. 85 ; Id., 23 Mise. Rep. 197, 51 N. Y. 
Supp. 1109; Gardner v. Hope Ins. Co., 9 R. I. 194, 11 Am. Rep. 238; 
Bissell V. Heath. 98 Mich. 472, 57 N. W. 585. No constitutional author- 
ity prevented or interfered with the right of Parliament to reserve to 
itself the power of repealing or modif ying the act under which the soci- 
ety was organized, and indeed a gênerai statute expressly reserving to 
it such power was actually in force at the time of the passage of the 
amendments in question. 

In such a situation Canada Southern Ry. Company v. Gebhard, 109 
U. S. 527, 3 Sup. Ct. 363, 27 L. Ed. 1020, is thought to be an authority 
on the effect of the amendment of the charter upon certificate holders 
who are citizens and résidents of this country ; and the presumption 
obtains that the décèdent, who of his own volition associated himself 
with a beneficiary society organized in another country under its laws 
and limitations, did so with a view thereto, and must therefore be bound 
by the amendment of the charter and the increase of his assessment. 

The Appellate Division for the Fourth Department in a case against 
this défendant bad before it a substantially similar question, and with- 
out writing an opinion, tersely held that the right of the défendant to 
increase its rates is controlled by the laws of Canada, and not by the 
laws of this state. Simmelink v. The Suprême Court of Independent 
Order of Foresters, 152 App. Div. 892, 136 N. Y. Supp. 527. Judges 
Spring and Kruse dissented on the ground that as the society had ob- 
tained the privilège of doing business in this state, it must conform to 
the state laws and statutory provisions, and that to yield to its claim ot 
a right to Increase rates would be vesting it with greater authority than 
is granted to like organizations incorporated hère. But I am neverthe- 
less of the opinion that the acts of the Parliament of Canada are enti- 
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tled to the same récognition as îs ordinarily given to tfie législation 
of sister states. The fact that the défendant transacted business in 
this State under its license is immaterial, for it presumably complied 
with the restrictions imposed by the state as a condition of so doing. 

For the foregoing reasons I hold that the act of the défendant in 
levying the assessment of 1913 on the first-dated certificate was law- 
ful and binding upon the plaintiff in this action, and the decree for the 
plaintifï should therefore be for the amount due the plaintiff on both 
certificates of membership, less the amount of $780, the said assess- 
ment or levy. So ordered. 

N. B. The Simmelink Case came on a second time before the Ap- 
pellate Division, at which time four of the Justices concurred in the 
previous décision, Judge KRUSE alone dissenting. 147 N. Y. Supp. 
1141. Judge SPRING and Judge McLENNAN having died in the in- 
térim, Judge LAMBERT and Judge MERRELL, their successors, 
voted with the majority. 



In re NATIONAL BOAT & ENGINE CO. 

BUTTERFIELD v. WOODMAN. 

(District Court, D. Maine. July 7, 1914.) 

No. 271. 

. BaNKEUPTCT (§ 11*) POWEBS OF COTJRT ADMINISTRATION OF Ef?TATI!. 

Under the broad powers conferred by Bankr. Act July 1, 1898, c. 541, 5 
2 (7), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3421), to cause the estâtes of 
bankrupts to be collected, reduced to money, and dlstributed, and to dé- 
termine controversies in relation thereto, when property bas thus become 
subject to a court of bankruptcy, Jurisdlction exists to pass on questions 
relating to its disposition, and to détermine the extent and character of 
liens thereon and rights therein, and to that end to bring In and substi- 
tute additlonal parties whenever necessary for a complète détermination 
of the matter in controversy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 11; Dec. 
Dig. i 11.*] 

Bankbuptct (§ 267*) — Sale op Pkopeett Feeb ot Liens — Peoceedings 

FOE DiSTEIBDTION OF PBOCEEDS. 

As a conséquence of the power of a court of bankruptcy to order the 
sale of property of a bankrupt free of liens, it has jurisdiction to déter- 
mine the validity, extent, and relative priority of liens on the proceeds 
which stand as a substitute for the property sold, and in proceedings for 
the distribution of such fund, the trustée should appear and protect the 
rights of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 267.*] 

Bankeijptct (§ 338*) — Contested Claims — Heaeing Befoee Eepeeee — 
Evidence. 

The testimony of an officer of a bankrupt corporation, taken on his gên- 
erai examination under Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 
552 (U. S. Comp. St. 1901, p. 3430), but not dlrected to any particular is- 
sue, is not admissible on the hearing of a contested claim before the réf- 
érée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. 88 525-527; 
Dec. Dig. § 338.*] 



•For other cases see some topic & § nxjmbbh In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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^. Bankbuptct (§ 175*) — Validity of Liens — Pledgb of Bonds bt Coepo- 

EATION FOK INVALID CoNSIDEBATION. 

A corporation executed to claimant a trust deed on its property to 
secure him against contingent liability on indorsements for the Com- 
pany, and by express agreement such deed was wlthheld from record 
for the distinct purpose of avoiding publicity and Injury to the crédit of 
the Company. Such company was Consolidated wlth others into the bank- 
rupt corporation to which it conveyed its property by warranty deed and 
bill of sale which did not mention the trust deed. In considération of its 
surreuder baukrupt transferred in trust for claimant certain of its mort- 
gage bonds. HeM, that the trust deed was fraudulent and void, and 
formed no basis for a valid transfer of the bonds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. {§ 247, 248; 
Dec. Dlg. § 175.*] 

6. Bankbtjptoy <§ 267*) — Validitt or Lien — Pledge of Mostoage Bonds 

BY COEPOBATION. 

A pledge of its mortgage bonds by a bankrupt corporation as securlty 
for notes given by another corporation, whose property the bankrupt had 
taken over with an assumption of its indebtedness, held valid, and the 
holder entitled to share in the proceeds of the mortgaged property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dig. i 267.*] 

In Bankruptcy. In the matter of the National Boat & Engine Com- 
pany, banlirupt, wherein Walter I. Woodman is trustée. On pétition 
by William W. Butterfield to review décision of référée disallowing 
claims. Reversed in part. 

See, also, 198 Fed. 407. 

Wm. D. Washburn, of Chicago, 111., Wm. Carpenter, of Muskegon, 
Mich., and Williamson, Burleigh & McLean, of Augusta, Me., for peti- 
tioner. 

Woodman & Whitehouse, of Portland, Me., for trustée. 

HALE, District Judge. This case cornes before the court upon the 
pétition of William W. Butterfield to set aside the finding of the référée 
in bankruptcy, upon the allowance of claims in which the petitioner 
holds the only bénéficiai interest. The proofs of debt embrace the fol- 
lowing items: 

Cross, Vanderwerp, Foote & Ross, as trustées for William W. Butteriield, 
$88,000, with 6 per cent, interest coupons. 

William W. Butterfield, assignée of National Lumberman's Bank, holding 
also Astor Trust Company bonds as securlty, $12,000, $10,456i.40, with Interest. 

Mary E. McCracken, holding also $10,000 Astor Trust Company bonds as se- 
curlty, $9,000, with interest. 

Hackley National Bank, holding also $10,000 Astor Trust Company bondS 
as securlty, $10,000, with interest. 

George Boyce, $4,000, with interest. 

Old National Bank, $3,000, with interest 

Two gênerai classes of claims are presented by the record. The 
first class consists of : 

(a) The claim appearing in the proof as represented by Cross and 
others, trustées, amounting to $88,000. 

(b) The claim of Mary E. McCracken upon $10,000 of bonds of the 

*For otber cases eee same topic & i nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
216 F.— U 
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bankriipt company, that of the National Lumberman's Bank upon 
$12,000 of such bonds, and of the Hackley National Bank upon $10,000 
of the bonds, niaking in ail a claim of $32,000 upon said bonds. The 
first class (consisting of the above two daims) is proved for a pro rata 
share upon the face value of the bonds and interest, out of the proceeds 
of the assets covered by the lien of the so-called Astor Trust Company 
mortgage. 

The second class consists of the claim of the petitioner, Mr. Butter- 
field, by virtue of the assignment of certain notes given Mary E. Mc- 
Cracken, the National Lumberman's Bank, the Hackley National 
Bank, George Boyce, and the Old National Bank, amounting in ail, 
upon their face, without interest, to $39,000. This second class of 
claims is for a dividend out of the gênerai assets of the estate in bank- 
ruptcy, upon the total amount of the claims, without interest, after 
the application thereto of the pro rata share, out of the assets covered 
by whatever lien is found to exist upon the bonds. 

1. At the threshold of the proceedings, however, the petitioner 
makes the contention that the trustée in bankruptcy is not a proper 
party in this proceeding, and should not be allowed to appear in court 
and object to the claims offered for proof ; that, inasmuch as, by its 
terms, the Astor Trust mortgage covers ail the property of the bank- 
rupt estate, therefore the trustée in bankruptcy bas no interest what- 
ever in any of the issues involved in thèse proceedings, and has no 
right to appear in court and object to any of the claims offered for 
proof, he being a représentative of the unsecured creditors only; and, 
it appearing that ail the property of the estate will be insufficient to 
pay the trust mortgage in full, there can in no event be anything for 
the gênerai creditors. 

The record shows that, although the original Astor Trust Company 
mortgage purports to cover ail the property of the National Boat & 
Engine Company, a serious controversy arose between the trustée un- 
der the mortgage and the trustée in bankruptcy. The question pre- 
sented, as stated by counsel, was whether the Astor Trust Company 
mortgage legally covered and included certain of the personal prop- 
erty, by reason of a failure to record the mortgage as to such personal 
property, and by reason also of inability to show that any of the after- 
acquired property was purchased with the proceeds of the mortgage, 
and for certain other reasons. This controversy came before this 
court ; it appearing that the claim of the invalidity of the mortgage had 
some foundation, the court sustained the ruling of the référée to the 
effect that the référée had the right, under the circumstances of the 
case, to order a sale of the property f ree f rom the alleged lien of the 
x\stor Trust Company mortgage. 

In the course of the trial of the cause, a matter of some significance 
has been brought to the attention of the court. The trustée was au- 
thorized to sell, and did sell, a part of the assets of the National Boat 
& Engine Company to a certain reorganization committee for the sum 
of $250,000; this sale was authorized by the court. The terms of 
the offer for the purchase of the property are before the court. It 
appears that a certain portion of the purchase money was paid down. 
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and that the balance of the purchase price became due and payable up- 
on the final settlement of the estate. On account of such balance, the 
trustée was authorized to apply any sums due by way of dividends, or 
otherwise, upon ail old bonds, proofs of debt, and claims deposited by 
the reorganization committee ; and if such sums should be insufficient, 
neither the reorganization committee nor a new company to be f ormed 
should become liable for any deficiency ; but if the sums realized f rom 
the sale or rédemption of bonds or dividends, or other disposition of 
claims against the old company, and the bonds issued by the old com- 
pany which may bave been deposited, should, when added to the cash 
payments provided for, amount to more than $250,000, any surplus 
should be paid by the trustée to the new company, or its successors. It 
was further provided that, in addition to the payment therein provided, 
there should also be delivered to the trustée, as security for the pay- 
ment of the purchase price, 6 per cent. 20-year gold bonds heretof ore 
issued by the bankrupt corporation, amounting at par value to at 
least $300,000, of which not more than $110,000 should be of the class 
of bonds of the National Boat & Engine Company known as "collat- 
éral bonds." Thèse $300,000 of bonds were delivered to the trustée 
as collatéral security for a part of the purchase price of $250,000; 
the trustée became the pledgee of thèse bonds ; the reorganization com- 
mittee retained an equity in them. It is clear, then, that the bonds 
were not surrendered, to the trustée, or canceled by this action. It is 
urged that, as holder of thèse $300,000 of bonds, the trustée in bank- 
ruptcy has a further interest to protect in thèse proceedings. I am 
not called upon by anything in the record to pass upon this question. 
I base my finding on other grounds. I bave stated the facts in order 
to show the attitude of ail the parties to the controversy. It was 
brought to my attention at the hearing that an agreement was entered 
into between the trustée under the mortgage and the trustée in bankrupt- 
cy for a division of the proceeds arising f rom the sale to the reorgan- 
ization committee. After hearing the parties, and duly considering the 
terms of the sale, the court ordered the sale to be made free and clear 
of any lien under, and by virtue of, the Astor Trust mortgage. The 
record shows, then, that there was a controversy between the trustée 
in bankruptcy and the trustée under the mortgage as to the title to 
property sought to be sold ; that by reason of this controversy a saie 
of the property was ordered, free of lien, and this sale was made. 

[1, 2] The broad powers conferred in section 2 (7), of the Bank- 
ruptcy Act, authorize a bankruptcy court to cause the estate of a bank- 
rupt to be collected, reduced to money, and distributed, to détermine 
controversies in relation thereto, and to bring in and substitute addi- 
tional parties whenever necessary for the complète détermination of a 
matter in controversy. When property has thus become subject to a 
bankruptcy court, jurisdiction exists to pass upon questions relating 
to the disposition of the property, and to détermine the extent and 
character of liens thereon, or rights therein. Whitney v. Wenman, 
198 U. S. 539, 552, 25 Sup. Ct. 778, 49 L. Ed. 1157; Mueller v. Nu- 
gent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. In pursuance of 
this gênerai doctrine of the fédéral courts, it has been repeatedly held 
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that a fund derived from the sale of property free of liens will stand 
as a substitute for the property sold, and will be held by the trustée 
for the benefit of those holding bona fide daims and liens to the ex- 
tent their respective interests may appear; as a conséquence of the 
power to order a sale free of liens, the court has jurisdiction to déter- 
mine the extent and validity, and the relative priority of claims of lien- 
holders to the proceeds. The court should also make provision for pro- 
tection of the rights of the several lien creditors in the fund derived 
from the sale, in order that such creditors may prosecute their claims 
to a préférence against the fund; and it foUows that the trustée in 
bankruptcy should appear and protect the rights of the estate in pro- 
ceedings for the distribution of the fund derived from such sale. 
Chauncey v. Dyke Bros., 119 Fed. 1, 55 C. C. A. 579; In re Littlefield, 
155 Fed. 838, 84 C. C. A. 72; Collier on Bankruptcy (9th Ed.) page 
1034, and cases cited; Woodman on Trustées in Bankruptcy, page 
482, and cases cited. In speaking for the court in the Eighth circuit, 
in Chauncey v. Dyke, supra, Judge Thayer said : 

"If, In the exercise of its customary jurisdiction, the Bankrupt Court ob- 
talned a lawful custody of the res to whlch the liens related, or of a fund 
reallzed from Its sale, then the duty which was thereby devolved upon it of 
distributing the fund among those to whom it rightfully belonged did em- 
power it to détermine the relative prioritles of the conflictlng claims to the 
fund." The claimant relies on Dudley v. Easton, 104 U. S. 99, 26 L. Ed. 668. 

In that case the claimants did not come into the Bankruptcy Court, 
and did not prove their claims; the Suprême Court said that they 
could not be drawn into court against their will. In the case be- 
fore me, the claimant has already proved his claim, and presented him- 
self in court, seeking a dividend out of the fund in its custody. The 
court has control of the fund to which the liens relate, and jurisdiction 
to distribute it. As a conséquence the court must détermine the right- 
ful priority of the conflicting claims, and adjudge whether the claimant 
has a valid claim to a dividend out of the fund. It is the duty of the 
trustée to appear and protect the fund in the custody of the court. 

[3] Before proceeding to consider the merits of the claims in issue, 
a question as to the admissibility of évidence must be determined. At 
the hearing before the référée, counsel for claimant offered testimony 
of one Walter J. Reynolds, former président of the bankrupt company. 
This testimony was taken on an examination under section 21a of the 
Bankruptcy Act; it was not taken as a déposition to be used in thèse 
proceedings. Upon objection of counsel for trustée, the testimony was 
excluded by the référée. To this ruling the counsel for claimant object 
in their pétition for review. This examination, taken generally under 
section 21a of the Bankruptcy Act, was not directed to any defined 
issue, and was inadmissible in thèse proceedings. I therefore sustain 
the ruling of the référée in this regard. In re Wilcox, 109 Fed. 628, 
48 C. C. A. 567; In re Alphin & Lake Cotton Co., 131 Fed. 824; Breck- 
ons V. Snyder, 211 Pa. 176, 60 Atl. 575, 15 Am. Bankr. Rep. 112. 

[4] 2. The first claim to be considered is that evidenced by $88,000 
of the first mortgage bonds of the National Boat & Engine Company, 
secured by the Astor Trust mortgage. 
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The bonds and coupons were filed with the proof and made a part 
of it. The considération stated for the deposit and transfer of the 
$88,000, at par value, of bonds, is that the National Boat & Engine 
Company desired to hâve Butterfield surrender a certain trust deed, 
dated January 8, 1909, given by the Racine Boat Manufacturing Com- 
pany to Him, to indemnify him against indorsements upon notes 
amounting to over $41,000, assumed by the National Boat & Engine 
Company ; that accordingly the National Boat & Engine Company en- 
tered into a certain agreement on April 6th with Butterfield to pro- 
tect him on his indorsement, and deposited with the trustées named 88 
of the bonds, of the par value of $1,000 each, as security for the ful- 
fillment by the National Boat & Engine Company of its agreement with 
Butterfield. The surrender of the trust deed is named in the proof of 
this claim as the considération for the deposit of the bonds. Certain 
other considérations are now relied upon by the claimant ; but no other 
considération has been brought to the attention of the court which 
seems sufficient to sustain the proof. The trustée in bankruptcy con- 
tends that the surrender of the trust deed of the Racine Company was 
no considération whatever for the deposit of the bonds, because the 
trust deed was fraudulent in its inception, was voluntarily withheld 
from record by the consent, and with the connivance of Mr. Butter- 
field, and that it is void. Butterfield testifies that the vote of the com- 
pany authorizing the deed was not transcribed, or inscribed in the orig- 
inal record book, and that it was left in loose sheets because it was 
hoped that the bond issue and preferred stock issue would wipe out 
the indebtedness, so that it would not be necessary to hâve any trust 
deed, and that in case the stock issue was enough to take care of the 
indebtedness, there would be no need of having any writing made in 
the books of the company relating to any trust deed. 

With regard to the recording of the deed, the following testimony 
of Mr. Butterfield is bef ore me : 

"Q. Mr. Butterfield, was that mortgage deed covering ail the real estate 
and property and business of this Racine Boat Manufacturing Company ever 
recorded? A. No, sir. 

"Q. Why not? A. It was given with that understanding it was not to be 
recorded except any loss resulted — if I thought the company was on their 
last legs or about to fail — and then I was to use my own discrétion whether 
to record it then or not. , 

"Q. And why wasn't it recorded? A. We thought by recording it It would 
affect the crédit of the company. 

"Q. In what way, how? A. It would become publicly known, the condi- 
tions set forth in that trust deed, which would naturally affect the crédit of 
the company. 

"Q. Publicly known to the creditors of the company? A. Creditors and 
bondholders. 

"Q. And you say this was the understanding— the understanding with 
whom? A. With Mr. Reynolds and the offlcers of the company, with myself 
and others interested, Mr. Reynolds, Mr. Ross, and Mr. McCracken. 
• **••••*»» 

"Q. So pursuant to that understanding, it was intentionally not recorded? 
A. Tes. 

"Q. And what was done in not recording was done with the knowledge ol 
ail the other dlrectors of the Eacine Boa;t Manufacturing Company? A. Yes, 
sir." 
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It appears, then, f rom Butterfield's testimony that the mortgage deed 
was intentionally kept f rom record ; that this was donc by agreement 
between him and certain other directors of the company; that it was 
done simply because, if publicly known to the creditors and bondhold- 
ers, it would affect the crédit of the company ; that if it was f ound the 
company was "on its last legs and was about to fail," he was then to 
use his own discrétion whether to record the deed or not; that before 
any option had been obtained upon the properties of the Racine Boat 
Manufacturing Company, the plan of substituting bonds for the trust 
deed was talked over between himself and certain other directors ; that 
it was agreed that no mention should be made in the trust deed of the 
option ; that the trust deed was to be exchanged for bonds to be held 
in escrow to cover the contingent liability for indorsements upon notes 
of the company; that he allowed the negotiations to go on with that 
understanding ; that the prospectus issued by the promoters of the con- 
solidation of the Racine and other companies with the National Boat 
& Engine Company contained no référence to the Racine Company trust 
deed. It appears, also, that neither the deed nor bill of sale by which 
the property of the Racine Company was transferred to the National 
Boat & Engine Company contained any référence to the trust deed, and 
that the deed of the real estate f rom the Racine to the National was a 
warranty deed of the property f ree f rom ail incumbrances. 

It is the doctrine of the Suprême Court that where, by collusion of 
the mortgagor, the mortgagee withholds a mortgage f rom record for the 
purpose of giving the mortgagor a fictitious crédit, and inducing oth- 
ers to give him crédit, and the mortgagor fails and is unable to pay the 
debts thus contracted, the mortgage is fraudulent at common law. 
Blennerhasset v. Sherman, 105 Ù. S. 100, 26 L. Ed. 1080. Such a 
mortgage is held void at common laAV, whether the motive of the mort- 
gagee be gain to himself, or advantage to the mortgagor. It is held 
that such a mortgage will not be made valid by the fact that it was sup- 
ported by a sufficient considération, and that a deed, not at first fraud- 
ulent, may afterwards become so by being concealed, or by not being 
produced, if thereby creditors are induced to loan money. Hunger- 
ford V. Earl, 2 Vern. 261 ; Clayton v. Exchange Bank, 121 Fed. 630, 634, 
57 C. C. A. 656; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 
L. Ed. 289; Blennerhasset V. Sherman, supra, 105 U. S. 100, 26 L. Ed. 
1080. In Sawyer v. Turpin, 91 U. S. 114, 23 L. Ed. 235, the Suprême 
Court held that the évidence did not justify the assertion that there was 
any agreement that the bill of sale should not be recorded, or that pos- 
session should not be taken under it. Wherever such agreement is 
shown, the Suprême Court bas held it sufficient to render a deed void 
at common law. In the Perkins Case (D. C.) 155 Fed. 237, this court 
held from the facts disclosed that the nonrecording of a "conditional 
sales contract" was not a mère matter of omission, but was in pursu- 
ance of a distinct plan that there should be no record ; and the court 
held the sale invalid. In the Shaw Case (D. C.) 146 Fed. 273, this court 
held a mortgage void for the reason that it was f raudulently withheld 
from record ; there being a distinct and affirmative understanding that 
the mortgage was not to be recorded. Certain statutes and décisions. 
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of Michigan are cited by claitnant, and it is true that local laws are con- 
trolling in many transactions in bankruptcy. Taney v. Penn. Bank, 232 
U. S. 174, 180, 34 Sup. Ct. 288, 58 L. Ed. 558; Humphrey v. Tatman, 
198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956. But no Michigan law is 
brought to my attention in this case which overrides or varies the plain 
provisions of the Bankruptcy Law. 

In Fourth Nat. Bank v. Willingham, 213 Fed. 219, just decided by 
the Circuit Court of Appeals for the Fifth Circuit, the court sustained 
the contention of the trustée in bankruptcy that a certain mortgage was 
"withheld from record to bolster the crédit of the mortgagor," and held 
that the mortgage was fraudulent and void because of the agreement 
between the parties that it should be withheld from record for such 
purpose. The court affirmed the décision of the court below on the au- 
thority of Clayton v. Exchange Bank, 121 Fed. 630, 57 C. C. A. 656, and 
of The Duggan Case, 183 Fed. 405, 106 C. C. A. 51. In both the cases 
last cited, the agreement to withhold the mortgage from record was 
only a tacit agreement. 

In the case at bar, this agreement was distinct, open, and unques- 
tioned. It is brought bef ore the court by the testimony of the claimant. 
The case shows an intentional nonrecording of the trust deed for the 
distinct purpose of avoiding publicity, and to avoid injury to the crédit 
of the Company. The deed of the Racine Company to the National 
Company contained a warranty against ail incumbrances, and made no 
mention of the existence of the Racine mortgage. The whole testi- 
mony shows a secret scheme and conspiracy to substitute bonds for the 
trust deed ; that the conspiracy was entered into between the claimant, 
Butterfield, and certain other directors, with the évident purpose of 
concealing its existence from other members of the board of directors 
of the National Boat & Engine Company. I am forced to the conclu- 
sion that the trust deed of the Racine Company was fraudulent and 
void, and forms no basis for a valid transfer of the $88,000 par value 
of the bonds. The learned counsel for claimant contends that, outside 
the surrender of the trust deed, there was other considération for the 
deposit of the $88,000 of bonds. He urges that there was an agree- 
ment by the claimant to renew his indorsements, and that there were 
further considérations. I find that under the circumstances of the 
case there was no other gopd and sufficient considération for the trans- 
fer of the bonds, which would make such transfer valid as against the 
trustée in bankruptcy. And I further find that the transfer of the $88,- 
000 of bonds was invalid as against said trustée, for the reason that the 
same was a préférence voidable by the trustée, both under the gênerai 
principles of equity and the express provisions of section 60b of the 
Bankruptcy Act, as amended. 

[5] 3. I proceed now to consider the assigned claims of Mary E. 
McCracken and others upon $32,000 of the bonds of the National Boat 
& Engine Company, for a dividend out of the proceeds of the assets 
covered by the lien of the Astor Trust Company mortgage. Mary E. 
McCracken, the National Lumberman's Bank, and the Hackley Na- 
tional Bank were creditors of the Racine Boat Manufactùring Com- 
pany, having total claims of $29,456, namely, Mrs. McCracken for the 
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sum of $9,000, the National Lumberman's Bank for $10,456, and the 
HacWey National Bank for $10,000. They represent money loaned by 
them to the Racine Company upon notes which hâve not been paid. In 
order to secure them, the officers of the National Boat & Eng^ine Com- 
pany gave to thèse creditors bonds amounting in ail to $32,000 secured 
by the Astor Trust Company mortgage, and in conséquence of this thèse 
creditors allowed their indebtedness to continue w^hen its payment 
might hâve been demanded. The transfer of the bonds novi' in ques- 
tion does not dépend upon the same state of facts as that of the trans- 
fer of the $88,000 of the bonds of the National Boat & Engine Com- 
pany. It does not relate to the Racine trust mortgage, or to matters 
discussed in passing upon the first claim. 

There is a stipulation that thèse bonds for $32,000 were delivered by 
the officers of the National Boat & Engine Company as collatéral secu- 
rity for the debts of Mrs. McCracken and the two banks. The trustée 
contends that the transfer of thèse bonds was without considération; 
that they were deposited with the banks and with Mrs. McCracken as 
additional security on antécédent debts, namely, upon the original notes 
on which Butterfield was liable as indorser ; that they were deposited, 
not for the purpose of furnishing additional capital to the company, or 
to assist in the purchase of manufacturing products; that their trans- 
fer was without authority, and in fraud of the rights of stockholders. 

The proofs show that the bonds were delivered to creditors of the 
Racine Boat Manufacturing Company more than six months before the 
bankruptcy of the National Boat & Engine Company, in order to give 
security to those creditors. If the physical possession of the pledge had 
been left with the debtor, the burden of proof would hâve been upon 
the trustée in bankruptcy. Barr v. Reitz, 53 Pa. 256; Taney v. Penn. 
Bank, 232 U. S. 174, 181, 34 Sup. Ct. 288, 58 L. Ed. 558. But hère 
the transaction was completed. The creditors hâve not received the 
protection from the bonds to which they are entitled. No action is 
shown in behalf of the National Boat & Engine Company to limit its 
obligations in so transferring bonds for the protection of the creditors 
of the old company, whose property had been absorbed by the National 
Boat & Engine Company. I think Mary E. McCracken, the National 
Lumberman's Bank, and the Hackley National Bank are entitled to the 
security of the $32,000 of bonds of the National Boat & Engine Com- 
pany. The testimony fails to satisfy me that the pledging of the bonds 
was for any fraudulent purpose. I sustain the claim of the petitioner. 
I give him the benefit of the security of thèse bonds to a dividend out 
of the proceeds of the assets covered by the lien of the Astor Trust 
Company mortgage. 

In référence to the two claims which I hâve so far considered, I sus- 
tain the finding of the référée in disallowing the claim for the proceeds 
of the $88,000 evidenced by the first mortgage bonds of the bankrupt 
company. I reverse the décision of the référée in disallowing the claim 
of Mary E. McCracken and others upon the $32,000 of bonds of the 
National Boat & Engine Company, and hold that this claim may be al- 
lowed for a dividend out of the proceeds of the assets covered by the 
lien of the Astor trust mortgage. 
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4. The référée has passed upon certain préférences alleged to hâve 
been made against the provisions of the Bankruptcy Act, and in viola- 
tion of the gênerai principles of equity. Some of the contentions as to 
préférences under gênerai equity principles prior ta the four months' 
period hâve been withdrawn by counsel for trustée, leaving only the 
following alleged préférences to be considered by me : 

First. The sum of $1,543.50, paid to the Lumberman's National Bank 
on June 26, 1911, vi^ithin four months prior to the flling of the pétition 
in bankruptcy, upon a note on which Butterfield was liable as indorser, 
and thereby benefited. 

Second. The payment of the sum of $1,000 to the Old National Bank, 
within the four months' period, upon a note which had been guaranteed 
in writing by the claimant Butterfield, and who was thus benefited 
thereby. 

Third. îhe payment of the sum of $1,000 by the bankrupt directly 
to the claimant Butterfield, in May or June, 1911, and within the four 
months' period, to reimburse the claimant for a prior loan of that sum 
to def ray the pay roU of the company. 

The détermination of whether or not the above payments constitute 
préférences under the Bankruptcy Act becomes material to the issues 
hère involved; since it is claimed by the learned counsel for trustée 
that, if thèse payments are found tci constitute préférences under sec- 
tion 60b of the Bankruptcy Act, this would constitute a ground for re- 
fusing to allow any claim which might otherwise be allowed, until such 
préférences shall hâve been surrendered by the claimant. 

Upon examination of the évidence, I find that the above payments 
were voidable préférences under section 60b of the Bankruptcy Act. I 
sustain the ruling of the référée as to the same. 

In référence to the question of not allowing any of the claims in ques- 
tion, we are met by section 57g of the Bankruptcy Act : 

"The claims of creditors who hâve received préférences, voidable under sec- 
tion sixty, subdivision 'b,' or to whom conveyances, transfers, assignments, or 
Incumbrances, void or voidable under section sixty-seven, subdivision 'e,' hâve 
been made or given, shall not be allowed unless such creditor shall surrender 
such préférences, conveyances, transfers, assignments, or Incumbrances." 

In relation to this section, it is clear that, as the law now stands, no 
claim is allowable where the claimant has received any advantage over 
his co-claimants by means of a préférence which is voidable under sec- 
tion 60b, or by means of a conveyance, transfer, assignment, or incum- 
brance which is void or voidable under section 67e. Collier on Bank- 
ruptcy (9th Ed.) page 731 ; Stevens v. Nave-McCord Mercantile Co., 
150 Fed. 71, 80 C. C. A. 25. Having this provision of law in mind, 
I order that the claims of Mary E. McCracken, the National Lumber- 
man's Bank, and the Hackley National Bank, in which the claimant 
Butterfield has the only bénéficiai interest, shall finally hâve the ben- 
efit of the $32,000 of the bonds of the National Boat & Engine Com- 
pany, in pursuance of what I hâve already said in this opinion ; but, 
according to the law which I hâve just cited, thèse claims, either upon 
the $32,000 bonds deposited as collatéral, or upon the original notes, 
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cannot be allowed until the amount of said preferential payments above 
found, namely, one payment of $1,543.50 and two payments of $1,000 
each, with interest on said sums from the date of the decree of this 
court in thèse prpceedings, shall hâve been surrendered by the claim- 
ant to the trustée in bankruptcy. The claimant Butterfield, then, can- 
not receive the benefit from the $32,000 bonds until he shall hâve sur- 
rendered thèse préférences. 

The daims of Mary E. McCracken, National Lumberman's Bank, 
and Hackley National Bank, upon the original notes offered for proof 
and assigned to Butterfield for which the $32,000 par value of bonds 
are held as security, and also the clairas of George Boyce and of the 
Old National Bank upon the original notes assigned by them to But- 
terfield and oflfered for proof, on which no bonds were held as security, 
are valid claims which should otherwise be allowed, but in face of the 
provisions of section 57g of the Bankruptcy Act are not allowable at 
the présent time, and cannot be allowed until such preferential pay- 
ments shall hâve been surrendered, as I hâve pointed out in this opinion. 

The claimant recovers costs. Let a decree consistent with this opin- 
ion be presented in court on or before September 19, 1914; corrections 
to be presented not later than September 26, 1914; decree to be settled 
September 29, 1914. 



In re RIVKIN et al. 

(District Court, D. Connecticut August 5, 1914.) 

No. 3330. 

1. Bankbuptct (§ 381*) — Composition — Objections — Spécification — Bub- 

DEN OF Pkoof. 

The burden of sustalning speciflcatlons of objection to the coiiflrmation 
of an offer of composition rests on the objecting creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 591 ; Dec. Dig. 
§ 381.*] 

2. Bankbuptot (§ 381*) — Composition — Confirmation — Objections — Con- 

cealment or Destruction of Books. 

Evidence that books of account of the bankrupts' prier manufacturing 
business which they terminated in October, 1912, were lost, destroyed, or 
concealed was insuffleient to sustaln a spécification of objection to an of- 
fer of composition that the bankrupts had concealed or destroyed the 
books of ' such business "with intent to conceal their true fiuancial condi- 
tion." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591 ; Dec. Dig. 
§ 381.*] 

3. Evidence (| 584*) — ^Weiqht and Conclusiveness — Questions of Fact. 

No trier of a question of fact is permitted to guess with the hope that 
his détermination is correct, but facts must be found on évidence to sup- 
port them, and suspicions, however stroug, cannot be substituted therefor 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2424, 2426, 242T ; 
Dec. Dig. § 584.*] 

•For other cases see same topic & i nvub^k in Dec. & Am. Dlgs. 1907 to âate, & Rep'r Indexée 
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4. Bankhuptct (§ 384*) — Composition — Oonfibmation — Objections — Peef- 

EBENTIAL PaYMBNTS. 

Preferential payments by the bankrupts to bona flde creditors, are not 
ground for refusing confirmation of a composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. SS 590-592; 
Dec. Dig. § 384.*] 

5. Bankbuptcy (§ 382*) — Composition — Confirmation — Peejubt. 

A flndlng by a spécial master that he was unable to report that he was 
satisfied that the bankrupt h ad not been guilty of knowingly and fraudu- 
lently making false oath in the bankruptcy proceedings, was insufflcient 
to sustain objections to an offer of composition on the theory that the 
bankrupt had committed perjury when testifying concerning the loss o'f 
books of a prior manufacturlng business in vvhich they had engaged, since 
to sustain such objection it was essential that the master flnd that per- 
jury had been in fact committed, and that the spécification charging per- 
jury should set eut the testimony given, clalmed to be false, togetUer with 
the facts relied on to show Its falslty, so as to présent a spécifie Issue. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 592; Dec. 
Dig. § 382.*] 

6. Bankrtjptct (§ 381*) — Composition — Objections — Pebjtjby — Waiveb. 

Where an objection to a composition offered by the bankrupt insuffl- 
dently charged perjury committed by the bankrupts in the proceedings, 
the fact that the bankrupts waived the légal insufficiency of the spécifica- 
tion by not taklng a tlmely objection thereto did not cure a fallure of the 
objecting creditors to prove the spécification by legaUy sufflcient évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 591; Dec. 
Dig. § 381.*] 

7. Bankbuptcy (§ 381*) — Composition — Confirmation — Objections. 

Creditors, Irrespective of the number or amount of their claims, may 
successfully oppose a confirmation of a composition, when they, under 
suflicient spécifications, présent adéquate proof to establish a violation of 
one or more of the provisions of the bankruptcy act, which is made a 
BufBclent reason to deny confirmation of a proposed composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

In Bankruptcy. In the matter of Maurice S. Rivkin and another, 
copartners as Rivkin Bros., bankrupts. On exceptions to a report of a 
spécial master denying the bankrupts' pétition for confirmation of a 
composition. Exceptions sustained, report disapproved, and ofïer of 
composition confirmed. 

Alvan Waldo Hyde, of Hartford, Conn., for Union Oil Co., créditer. 
Henry H. Hunt, of Hartford, Conn., for C. W. Baker & Sons, cred- 
itor. 

Benjamin Slade, of New Haven, Conn., for bankrupts. 

THOMAS, District Judge. In this proceeding the bankrupts, by 
exceptions, challenge the légal sufficiency and force of an unfavorable 
report made by George A. Kellogg, Esq., as spécial master, to whom 
was referred bankrupts' pétition for confirmation of a composition in 
bankruptcy. The record shows that the bankrupts' total obligations 
are approximately $58,000, which aggregate amount is represented by a 
large number -of creditors. Two only hâve filed spécifications in oppo- 
sition to a confir mation of the composition. The amount of thèse two 

•For oUier cases see sam« topio & § ndmbeb in Dec. & Am. Dlgs. 19(W to date. & Rep'r Indexe» 
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claims is $2,470.80, leaving over $55,500 of claims allowed, of which a 
very large majority in number and amount voted in favor of the com- 
position offer, and the rest of the creditors made no opposition. The 
objecting creditors filed eight (8) spécifications in opposition to the com- 
position ofifer. The learned master struck out spécifications 1, 3, 6, 
and 8 as insufïîcient, and received évidence pertaining to spécifications 
2, 4, 5, and 7. 

Spécification No. 2 alleged that the ofïer of composition was not for 
the best interest of creditors. As to this claim the master found as 
f ollows : 

"Although much évidence was presented to me by the objecting creditors 
upon this issue in view of which it seems probable to me that the trustée may 
realize in the usual course of administration of this estate upwards of $20,000, 
nevertheless they hâve not sustained the burden of proof by évidence so clear 
and convincing that I feel justified in overrullng the business judgment of 
the great majority of creditors. I, therefore, décline to flnd that the confirma- 
tion of composition is not for the best interest of creditors." 

This leaves for the court's considération the allégations contained 
in the fourth, fifth, and seventh spécifications, which are as f ollows : 

"(4) Because said bankrupts, with intent to conceal their true financlal con- 
dition and in contemplation of bankruptcy, concealed or destroyed certain 
books of account and records from which such financlal condition could be as- 
certained, to wit, ail books, papers, memoranda and records whatsoever per- 
taining to their business as conducted prior to October 1, 1912. 

"(5) Because said bankrupts, at a tlme subséquent to the first day of the 
four months immediately preceding the filing of their pétition in bankruptcy, 
transferred, removed, destroyed, and concealed or permltted to be removed, 
destroyed, and concealed, certain of their property, as per Schedule B, at- 
tached hereto, with intent to hinder, delay, and defraud their creditors." 

Schedule B contains a list of claims "paid within four months prior 
to filing pétition upon existing indebtedness" and amounting to $24,- 
128.86 and for "goods claimed to hâve been sold for less than the mar- 
ket price, within four months prior to filing pétition," amounting to 
$11,527.27. 

"(7) Because the said Maurice S. Rlvkln, during his examination before the 
référée in bankruptcy and before the United States District Court m his ex- 
amination relative to the books and records mentioned and deslgnated in 
paragraph 4, commltted perjury in that he stated under oath that he had 
destroyed said books, and denied and disclaimed any knowledge of the ex- 
istence or whereabouts of said books at any time subséquent to October 1, 
1912, and whereas In truth and in fact the said Maurice S. Rivkln kuew of 
said boqks and records, the persons concealing the same and ail facts relating 
thereto." 

Before taking up the légal questions involved the following facts 
taken from the master's report are of importance. He finds from the 
évidence before him as f ollows : 

"The brothers, Maurice S. Rlvkln and Nathan F. Rivkin, hâve been doing 
business as partners In the city of Hartford for many years, Prior to July, 
1911, they were for some tlme engaged in the grocery business. About that 
date they began the manufacture of ladles' dry goods in a building on Market 
Street in said city of Hartford, and gradually closed out the grocery Une. 
The manufacturing enterprise was unsuccessful, and after heavy losses they 
closed it out in September, 1912, and about October 1, 1912, began a Whole- 
sale grocery business, comprlsing both American and forelgn goods, in the 
building owned by them and known as Nos. 219-221 State Street la said Hart- 
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ford. From October, 1912, this business steadlly Increased In volume for 
more than a year, amounting In gross sales to over $100,000. They had, how- 
ever, contraeted large indebtedness which they could not meet, and on Janu- 
ary 7, 1914, creditors attached their property and elosed tlieir store, ^ve 
days later the Italian Importing Company of New York and other creditors 
filed an Involuntary pétition against Klvkin Bros., and shortl^ thereafter W. 
K. Butler was appointed temporary receiver of tlieir estate. On January 
26th order of adjudication was entered, and January 27tli the case was re- 
feirred to me as référée for administration In the usual course. On the same 
day attorneys for bankrupts flled bankrupt's schedules, purportlng to show 
complète llsts of their assets and liabilities, which schedules showed unln- 
cumbered assets amounting on their face to about $18,000, and unseeured 
debts aggregatlng about $58,000." 

Briefly, the master assigns three reasons in his report why he re- 
fused to act favorably on the bankrupts' offer of composition, viz. : 
(1) That bankrupts hâve concealed or destroyed or failed to keep 
books of their former manufacturing business, conducted prior to Oc- 
tober, 1912, with intent to conceal their true financial condition. (2) 
That bankrupts made preferential payments to certain of their credi- 
tors. (3) That: 

"I am therefore unable to report that I am satisfled that bankrupt has not 
been gullty of knowingly and fraudulently making false oath in the proceed- 
Ings in this court." 

[1] Thèse three grounds will be discussed in their order. The bur- 
den of sustaining thèse spécifications rested on the objecting creditors. 
As to the first claim the spécial master finds that the bankrupts either 
destroyed or concealed or failed to keep, books of their former manu- 
facturing business, and that they did this with the intent of conceahng 
their financial condition. I hâve very caref ully examined the évidence 
taken by the référée and spécial master, and I fail to find that any 
proof exists justifying this finding. The creditors hâve not ofifered any 
évidence to substantiate this claim, except the testimony of one of the 
bankrupts, and that testimony does not, in my opinion, warrant the 
finding. In arriving at this conclusion I hâve applied the rule that the 
spécial master was privileged to draw ail legitimate inferences from 
established facts, but the évidence f ails to disclose the proved existence 
of facts from which a trier, by inf erence, could conclude that the bank- 
rupts either failed to keep, or destroyed or concealed, the books of their 
former manufacturing business with intent to conceal their true finan- 
cial condition, as alleged in the spécifications. 

[ 2 ] From the testimony of Maurice Rivkin the most that a trier could 
find was that the books were lost or destroyed or concealed, but from 
no part of the testimony, or from an examination of the whole record, 
am I able to find, as a fact, by testimony or by fair inf erence, that this 
was done with intent to conceal the true financial condition of Rivkin 
Bros. It must be remembered that whatever happened to the books. 
either by acts of omission or commission, occurred prior to October, 
1912. Bankruptcy proceedings did not begin until early in January, 
1914. Only by the merest guess can a trier find that such act was then 
done with intent to conceal their true financial condition. 

My conclusion in this respect finds further support in the spécial 
master's uncertain finding that : 
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"They hâve destroyed or concealed, or failed to keep, books of their manu- 
facturlng business." 

If from ail the évidence such facts are found even in the alternative, 
there is nothing in the whole record from which a trier could reason- 
ably or fairly draw the inference that such destruction or concealment 
of, or failure to keep, books was done with the intent to conceal the 
true financial condition of the bankrupts. Further, better and more 
satisfactory évidence, it seems to me, w^ould be very necessary to fairly 
establish the fact that whatever was or was not done with référence 
to the books prior to October, 1912, was done to conceal the true finan- 
cial conditions of thèse bankrupts in January, 1914. 

[3] No trier of a question of fact is permitted to venture a guess 
with the hope that it is correct. Facts can only be found upon évi- 
dence, and suspicions, however strong, cannot be substituted therefor. 
This is the universal rule, and the only safe rule under which justice 
can fairly be administered. Hence I find that the objecting creditors 
hâve not sustained the burden of proof with référence to this spécifica- 
tion, and that the ofïer of compromise should not be rejected on this 
ground. 

[4] Whileit may be true that the spécial master's finding with référ- 
ence to preferential payments shows a violation of the spirit of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]), yet Congress did not provide that such preferential 
payments shall constitute sufficient ground to reject a composition of- 
fer. I am firmly of the opinion that the learned master misapprehend- 
ed the doctrine laid down in Van Iderstine v. National Discount Co., 
174 Fed. 518, 98 C. C. A. 300, which he cites as his authority to sus- 
tain his conclusions that a preferential payment constitutes a sufficient 
ground in opposition, or that such preferential payment is a f raudulent 
conveyance to hinder, delay, or defraud creditors within the meaning 
of the Bankruptcy Act as a ground in opposition to confirm an ofïer of 
composition. Quoting more fully than the spécial master did from the 
opinion of Judge Noyés in the case above ref erred to, and from a care- 
ful reading of ail of that part of the case pertinent to the présent in- 
quiry, one is thereby enabled to comprehend the full scope of that dé- 
cision, and to more accurately apply the principle of law therein laid 
down. The court said, 174 Fed., page ,521, 98 C. C. A., page 303 : 

"So far as Fellerman was concerned, the payments made with the money 
obtained from the défendant were undoubtedly préférences. The money might 
hâve been recovered if the creditors had had reasonable cause to believe that 
préférences were intended. But there is no évidence that the payments were 
fraudulent. There is a marked distinction hettoeen a 'preferential payment' 
and a 'fraudulent convenance.' Every preferential payment must, to some es- 
tent, hinder and delay creditors, but it is not necessarily a fraudulent convey- 
ance." 

There is a distinction between a "preferential payment" and a 
"fraudulent conveyance" for the Circuit Court in the same case, on 
page 523 of 174 Fed., on page 305 of 98 C. C. A., said : 

"The défendant undoubtedly took advantage of Fellerman's apparent neces- 
sities. But there was nothing in thèse necesslties necessarily indicative of an 



IN EE EIVKIN 223 

Intention to defraud — certalnly nothing showlng an intent to make a 'frauda- 
ient conveyanee' as dlstinguislïed from a 'préférence.' " 

See, also, Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008. 

From Schedule B, above quoted, and as contained in the objecting 
creditors' spécifications, it is admitted by counsel for the objecting cred- 
itors that thèse payments were made upon "existing indebtedness." 
This, I believe, négatives the claim that such a transfer was a "fraud- 
ulent conveyanee," made with intent to hinder and delay creditors 
within the doctrine of Van Iderstine v. National Discount Co., 174 Fed. 
518, 98 C. C. A. 300, so that I am forced to the conclusion that the spé- 
cial master's finding in this respect should not be approved, and that the 
bankrupts' oflfer of composition should not be denied on this ground. 
See, also, In re Brumbaugh (D. C.) 128 Fed. 971 ; In re Maher et al. 
(D. C.) 144 Fed. 503, also cited by the Suprême Court in Coder v. Arts, 
213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008, supra. 

[5] Under the last reason assigned for rejecting the offer of com- 
position and set out at length in spécification (7) supra, the spécial mas- 
ter reports as f ollows : 

"I am therefore unable to report that I am satlsfied that bankrnpt has not 
been guilty of knowingly and fraudulently making false oath in the proceed- 
Ings in this court." 

In other words, the master finds the allégations contained in the sev- 
enth spécification established, and refuses to approve the offer of com- 
promise on the ground that one of the bankrupts, Maurice Rivkin, com- 
mitted perjury when testifying concerning the books of the manufac- 
turing concern which suspended business about September, 1912. 

The spécial master probably intended to find that one of the bank- 
rupts testified falsely before him, but the record and évidence does not 
warrant the court in sustaining his finding. Perjury is an oft'ense pun- 
ishable by imprisonment, and when it is rehed upon, as hère, it should 
be charged with substantially the same particularity and exactness as 
would be required in an indictment. In re Hirsch (D. C.) 96 Fed. 468. 

Ilie spécification charging perjury does not set forth the testimony 
given which is alleged to be false, together with the facts rehed on to 
prove its falsity so as to présent a spécifie issue, and under the law such 
allégations are necessary. In re Goodale et al. (D. C.) 109 Fed. 783. 

The spécification charging perjury should hâve alleged that the tes- 
timony of Maurice Rivkin was given, willfully, knowingly, and fraud- 
ulently, and with référence to a material question, in order that the per- 
son so testifying might hâve the benefit which the law gives him of 
compelling the objecting creditors to prove the essential légal éléments 
necessary to constitute perjury. This was not done. Hence the spéci- 
fication is insufficient. In re Eaton (D. C.) 110 Fed. 731 ; In re Beebe 
(D. C.) 116 Fed. 48; In re Cohen et al. (D. C.) 149 Fed. 908. 

[6] The spécial master, therefore, should hâve held the spécifica- 
tion charging perjury upon the part of one of the bankrupts, Maurice 
S. Rivkin, as insufficient. No explanation or reason is given by the 
spécial master in his report why he properly passed upon the légal in- 
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sufficiency of spécifications 1, 3, 6, and 8 and failed to pass upon the 
légal insufficiency of the one charging perjury; hence I conclude that 
it was because of his belief that the allégations were sufficient, but un- 
der the fédéral décisions, numerous and consistent, I am bound to over- 
rule the spécial master and hold that the charge as set out in spécifica- 
tion (7) is legally insufficient. The learned attorneys for the objecting 
creditors contend that the bankrupts waived the légal insufficiency of 
this spécification by not making a timely objection. In this contention 
I cannot agrée, for even so, it does not cure the evil disclosed that there 
was no légal proof warranting inferentially or directly the finding that 
perjury was committed. It is said in Re Hendrick (D. C.) 138 Fed. 
473, 14 Am. Bankr. Rep. 796: 

"Xhe spécifications of objections requlred proof, and, untU a suflaclent quan- 
tlty of proof had been presented to the master, no valid objection to a dis- 
charge existed, and no testimony should hâve been heard, except such as had 
for a foundation a valld spécification of objection. The creditors were acting 
at their own risk when they filed thelr objections. If they were not suffi- 
ciently spécifie, the master's only duty was to report back to me that nothing 
had been filed wlth hlm in the way of objections which he thought requlred 
hlm to take testimony." 

The master's report does not disclose that his mind was satisfied by 
a sufficient degree of proof that perjury was committed. The report 
says: 

"I am therefore unable to report that I am satisfied that bankrupt has not 
been guilty of knowlngly and fraudulently making false oath in the proceed- 
Ings in this court." 

This is far from the requirements that the law exacts that the finding 
should show that the trier was reasonably certain that perjury was 
committed. Giving the quoted language employed by the spécial mas- 
ter its normal significance, he inferentially says that, "I suspect that 
the bankrupt did not testify truthfully." Again, I deem it proper to 
say that the law does not permit us to indulge in guesswork, or to find 
facts on suspicion. To charge a person with perjury, be he bankrupt 
or any other person, is charging a serions offense and should be charged 
in proper form, whether in an indictment or in spécifications of obj ec- 
tions, in order that the person so charged may bave the fuU benefit of 
the law's protection. I am unwilHng to sustain the master's finding in 
this respect, as I cannot find that the rules of law will permit me to 
do so. 

Counsel for the objecting creditors argue that bankrupts' exceptions 
to the master's report are too gênerai, and for that reason claim that 
the court should ignore them and sustain the master's report. The ex- 
ceptions, when read in their entirety, point out the claimed errors com- 
mitted by the master, and I hâve given them proper effect, and there- 
fore must and do find them sufficient. 

[7] The court is mindful of the rights of objecting creditors, irre- 
spective of the number or amount of their claims, to successfully op- 
pose a confirmation of a composition when such objecting creditors, 
under spécifications sufficient in law, présent adéquate proof and meet 
the requirements of the rules of law and of évidence, and thus estab- 
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lish a violation of some one or more of tlie provisions of the Bank- 
ruptcy Act which is made a reason sufficient to deny a confirmation o{ 
any proposed composition. 

From the admitted facts it appears that it is for the best interests of 
the creditors that the offer of composition of 22 per cent, be confirmed. 
I am not satisfied from the évidence that the objecting creditors hâve 
properly met the rules of law and of évidence and estabhshed the fact 
that the bankrupts hâve been guilty of any of the acts, or failed to per- 
form any of the duties which would bar them from a discharge. I also 
find that the offer and acceptance are made in good f aith and hâve not 
been procured by any means, promise, or acts prohibited by the Bank- 
ruptcy Act. 

The spécial master's report is therefore disapproved and his finding 
is set aside. 

Let an order be entered confirming. the offer of composition of 22 
per cent, and directmg the custodian of the f und to distribute the same 
under the supervision of the référée according to law. 



MBRCAlsrTILE TRUST CO. et al. v. TEXAS & P. BX. CO. et aL 

(Circuit Court, E. D. Loaislana. December 15, 1908.) 

No. 13,610. 

1. CoMMEECE (§ 3*) — Oeganization — Fedebal Coepoeation — Act of Con- 

GEESS. 

Under Its power to regulate commerce, establish post roads, and pro- 
vide such faeilities as it may deem proper, and as military exigencies, 
■when they arise, may require for the transportatlon of troops and muni- 
tions of war, Congress bas power to charter a corporation to build and 
operate a railroad whereon interstate commerce may be conducted, and 
the mail, troops, and munitions of war may be transported, and for this 
purpose it is proper that such corporations be authorized to conduct the 
gênerai business of a common carrier for its own purposes, in addition to 
servlng the government. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 3; Dec. Dig. 
§ 3.*] 

{. Commerce (§ 46*) — Fedebal Coepoeations — Exclusion feom States. 

Congress havlng incorporated an Interstate railroad company to engage 
as a common carrier in interstate commerce, and also to serve the gov- 
ernment by the transportatlon of mails, troops, and munitions of war, the 
States through which the railroad was located had no power to announce 
conditions for the noncompHance with which the corporation would be 
excluded from doing business In the state, and hence Const. La., as 
amended (see Act No. 10 of Ex. Sess. 1907), providing that any fédéral, 
foreign, or nonresident corporation which should Instltute any suit, or ac- 
tion in, or remove the same to, any fédéral court within the state should 
be prohibited and denied the right to operate, conduct, or do any business 
within the state, and that thereafter any contract, agreement, engage- 
ment, or undertaking with or by such corporations should be null and 
void, was invalid as to such railroad company. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 100, 113, 126 ; 
Dec. Dig. § 46.*] 
I • 

*For other cases ses aame toplc & i NVMbbb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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S. CoNSTiTUTioNAL Law (§ 303*) — DuE Pbocbss of Law — Drastic and Ijt- 

OEDINATE PUNISHMENTS. 

Oonst. La., as amended (see Act No. 10 of Ex. Sess. 1907), provides that 
any foreign, fédéral, or nonresident corporation dolng business within the 
State which should institute any suit or action in any otlier court or courts 
than those created and organized uuder the Constitution and laws of the 
State, or which should remove any suit to any otlier court or courts than 
those created under such laws, should be barred of the right to conduet 
any business within the state, and thereafter ail contracts by or with 
such corporations should be void; also that any person acting as agent, 
servant, or offlcer of such corporation, who should make, or attenipt to 
malle, any contraet for, with, by, or for its benelit after it had violated 
such provision, should be guilty of a misdemeanor, and on conviction 
should be flned not less than ,^100 nor more than $1000, and might also be 
imprisoned with or without hard labor, for not more than 12 months, or 
both at the discrétion of the court. Held, that the penalties for disobey- 
Ing such provision were so extrême that foreign corporations would gen- 
erally be deterred from lltlgatlng the question of the right of the state to 
enact such amendment, and, as to a fédéral railroad company operating 
within the state, it was violative of the fourteenth amendment of the 
fédéral Constitution, as depriving the company of its property without due 
process of law. 

[Ed. Note. — For other cases, see Constitution al Law, Cent. Dig. §§ 863- 
866; Dec. Dig. § 30.3.*] 

In Equity. Suit by the Mercantile Trust Company and others 
against the Texas & Pacific Railway Company and others. Bill dis- 
missed. 

Alexander & Green, of New York City, and Foster, Milling & God- 
chaux, of New Orléans, La., for complainants. 

Howe, Fenner, Spencer & Cocke, of New Orléans, La., for défend- 
ants. 

SAUNDERS, District Judge. ï. On October 23, 1907, Hon. New- 
ton C. Blanchard, then Governor of the state of Louisiana, issued 
his proclamation, convening the General Assembly of the state of 
Louisiana in extraordinary session, to be held from November H, 
1907, to December 10, 1907, in order to consider and take action on 
particular matters specified in the proclamation. Soon thereafter 
Gov. Blanchard went out of the state of Louisiana, and, during his 
absence, Hon. J. Y. Sanders, then Lieutenant Governor of the state, 
and, as such, exercising the powers and functions of the Governor 
during the absence of the latter, issued his proclamation, wherein he 
designated other and additional matters to be acted upon by the Gen- 
eral Assembly in the extraordinary session convened by Gov. Blanch- 
ard. In his proclamation, Lient. Gov. Sanders, after reciting the 
calling of the extraordinary session by Gov. Blanchard, the absence of 
the Governor from the state, and the fact that he, Lieut. Gov. San- 
ders, exercised the powers and duties of the Governor during his ab- 
sence, went on to déclare : 

"Therefore, I, Jared Y. Sanders, Lieutenant Governor and Acting Governor 
of the State of Louisiana, do hereby, by virtue of the authority in me vested 
by the Constitution and laws of the state of Louisiana, issue this, my proela- 

•For other cases see same topic & S numebk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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matlon, designating the foUowlng as additional objects to be consldered In 
said extraordinary session, as folio ws, to wit: * * • 

"2. To provide that any foreign or fédéral corporation doing business in the 
State of Louisiana whicli shall institute any suit or any action at lavv or in 
equity against tlie state of Louisiana, or any of its political subdivisions, or 
against any citizen of tliis state, in any other than a court organized and con- 
stituted under the laws of this state ; or who being sued by the state, or by 
any of its political subdivisions, or by any citizen of this state, shall remove 
or pétition to remove such suit into a fédéral court, shall be debarred and 
prevented from doing or conducting any business in this state." 

The General Assembly convened pursuant to the above proclamation 
of Gov. Blanchard, at its extraordinary session, on November 25, 
1907, passed an act No. 10 proposing to amend the Constitution of 
Louisiana by adopting, as a portion of that instrument, the f ollowing 
amendment : 

"Any foreign, fédéral or nonresident corporation, operating, conducting or 
doing business in this state which shall institute any suit or action at law or 
in equity against the state of Louisiana, or any of its political subdivisions, 
or any of its publie ofQcers, or against any corporation or citizen of this state, 
in any other court or courts than such as may be created and organized un- 
der the Constitution and laws of this state, or which when sued by the state 
or any of its political subdivisions, or any of its public offlcers, or any cor- 
poration or citizen of this state, shall remove, or pétition, or move to remove 
said suit to any other court than a court created and organized under the laws 
of this state, shall by this fact alone be debarred, prohibited and denied the 
right to operate, conduct, or do any business within this state and thereafter 
any contract, or agreement, engagement or undertaking with, or by, or to said 
corporation shall be utterly nul! and void. 

"Any foreign, fédéral or nonresident corporation, or any person acting as 
agent, servant or officer of such corporation who shall tnake or attempt to 
make any contract, agreement, undertaking or engagement for, with, by or in 
the name of, for the use and beuefit of such corporation, after the said cor- 
poration shall hâve violated any of the provisions of the foregoing paragraph, 
shall be guilty of a misdemeanor, and on conviction shall be flned not less than 
one hundred dollars, nor more than one thousand dollars, and may also be im- 
prisoned with or without hard labor for not more than twelve months, or both, 
at the discrétion of the court ; provided, that it is not intended hereby to in- 
terfère with or prohibit the transaction of Interstate business authorized un- 
der the laws and Constitution of the United States." 

The proposed amendment was voted on and adopted by the vote of 
the people, on April 21, 1908. 

II. The Texas & Pacific Railway Company is a corporation created 
by and existing under and by virtue of the laws of the United States 
of America, to wit, an act of Congress, approved March 3, 1871 (Act 
March 3, 1871, c. 122, 16 Stat. 573) and acts of Congress amendatory 
thereof and supplemental thereto. It owns and opérâtes a line of rail- 
road extending from the city of New Orléans, in the state of Louisi- 
ana, through the states of Louisiana and Texas to El Paso, in the 
state of Texas, together with several branch lines connected therewith 
in the states of Louisiana and Texas and Arkansas. The Texas & 
Pacific Railway is declared, by the act of March 3, 1871, creating it, 
to be a military and post road and organized for the purpose of insur- 
ing the carrying of the mails, troops, munitions of war, supplies, and 
stores of the United States. It has either constructed or acquired, in 
the state of Louisiana, 347 miles of main line railroad, and about 363 
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miles of branch line railroads, at a cost of many millions of dollars, 
and this property has been continuously used since its construction or 
acquisition for the purposes of Interstate, foreign, and intrastate com- 
merce in the transportation of persons and merchandise between points 
in the state of Louisiana and points in other states of the United 
States, and foreign countries, and in the transportation of the mili- 
tary forces, supplies, and mails of the United States. Said railway 
Company has been, for many years past, and is now, under contract 
with the United States government for the transportation of mails 
and postal matter of the United States between ail points on its line, 
and is constantly engaged in the transportation, for the United States 
government, of supplies and munitions and men in the service of the 
United States between points wholly within the state of Louisiana. 

III. On June 29, 1875, by act before J. G. Eustis, notary public, the 
New Orléans Pacific Railway Company was organized, under the gên- 
erai incorporation laws of the state of Louisiana, for the purpose of 
constructing a railroad from New Orléans, La., to Marshall, or Dal- 
las, Tex. Under this charter, the New Orléans Pacific Railway Com- 
pany did actually construct a part of the projected railroad from New 
Orléans to Marshall. On February, 19, 1876, the General Assembly 
of the state of Louisiana passed an act entitled "An act to confirm the 
notarial charter of the New Orléans Pacific Railway Company, with 
amendments thereto to extend the term of existence of said Com- 
pany, and to confer thereon certain powers and franchises." Act 
No. 14 of 1876. By this act the term of the charter was made per- 
pétuai instead of being limited to 25 years, and the right of way was 
given it over ail public lands, and the right to expropriate a right of 
way not exceeding 100 feet on each side of the center line of its 
track. On February 5, 1878, the General Assembly passed an act 
granting still further privilèges to the New Orléans Pacific Railway 
Company. On June 20, 1881, the Texas & Pacific Railway Company 
purchased ail the property, franchises, rights, and privilèges of the 
New Orléans Pacific Railway Company, and then completed the line 
begun by the latter company, from the point it had reached in Louisi- 
ana, to Marshall, Tex., ail of which was donc under the authority of 
the statutes of the state of Louisiana. 

IV. After the adoption of the constitutional amendment above re- 
ferred to, the executive committee of the board of directors of the 
Texas & Pacific Railway Company at a meeting held October 6, 1908, 
passed the foUowing resolution : 

"Eesolved, that the offlcers of the légal department of this company In 
Louisiana be Instructed and directed by the président to disregard and not ob- 
serve the prohibition against the institution of suits in or removal of sults to 
the fédéral court brought by or against this company in the state of Louisi- 
ana, but on the contrary that they be directed to institute in, or remove to, 
the fédéral courts such suits and actions brought by or against this company 
as they may deem proper." 

V. The Mercantile Trust Company, the complainant in this case, is 
trustée under an act of mortgage, or deed of trust, executed by the 
Texas & Pacific Railway Company on February 1, 1888, for the pur- 
pose of securing a certain issue of the bonds of the Texas & Pacific 
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Railway Company, known as its second mortgage bonds, to the amount 
in the aggregate of principal thereof, $25,000,000, ail of which hâve 
been duly issued, and are now outstanding in the hands of holders 
thereof for value. This deed of trust contains a stipulation, that: 

"The Texas & Pacific Railway Company, in considération of the premises, 
covenants, promises, and agrées: * * » 

"III. That havlng possession, as aforesaid, It shall and will diligently pré- 
serve ail the rights and franchises to it granted and upon it conferred by the 
acts of Congress appertainlng to the railway property and premises subject to 
the lien hereof and otherwise, and whenever necessary or advisable comply 
with the laws of any state wherein the- routes aforesaid, or any it may here- 
after acquire the right to construct its road on or any part thereof, may now 
or shall at any time hereafter be situate, in such manner and form as coun- 
sel learned in the law shall advise, with a view to effectually préserve, obtain, 
or secure the corporate rights and franchises, enabling it to locate, construct, 
use, operate, and maintain the said railway line or Unes whereon thèse prés- 
ents shall constitute a lien throughout the whole extent thereof." 

Under this stipulation, and by virtue of the powers vested in it, as 
trustée, the Mercantile Trust Company files this bill seeking to enjoin 
the Texas & Pacific Railway Company and its légal officers in Louisi- 
ana from obeying the said resolution of the executive committee of 
the board of directors passed on October 6, 1908, ^and hereinabove 
cited. The bill avers that as soon as the trustée heard of this resolu- 
tion of the executive committee, it demanded that it be rescinded and 
annulled, but that the railway company and its executive committee 
hâve refused to rescind and ann-ul the resolution, and will proceed to 
carry it out unless enjoined. The bill avers that it is the duty of the 
company to obey the constitutional amendment regarding the bringing 
of suits in, and the removal of suits to, the fédéral courts in Louisiana. 
The bill avers that the action of the railway company and its executive 
committee in adopting the above-mentioned resolution is a violation of 
the express covenants of the said above-mentioned mortgage, or deed 
of trust, which will injuriously affect the mortgage rights which it is 
complainant's duty to protect. 

VI. The défendant has filed an answer in which the facts averred 
in the bill are admitted, but the défendant insists that the constitutional 
amendment was, and is, illégal and void : First, because it was not 
adopted in the way prescribed by the existing Constitution of Louisi- 
ana for the adoption of amendments to that Constitution ; second, be- 
cause even if legally adopted, it would be void as being in conflict 
with the Constitution of the United States (1) in attempting to ex- 
clude the défendant, a fédéral corporation, from Louisiana if défend- 
ant exercised its rights under the Constitution of the United States, 
and (2) because the provisions of the constitutional amendment would 
violate the fourteenth amendment by depriving défendant of its prop- 
erty without due process of law. 

I shall first consider the objection to the Louisiana constitutional 
amendment on the ground of its alleged repugnancy to the fédéral 
Constitution. 

i.^Defendant's first contention is that the amendment is void be- 
cause it undertakes, in efifect, to exclude a fédéral corporation from 
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the State of Louisiana if that corporation shall attempt to exercise 
rights secured to it by the Constitution and laws of the United States. 

[1] It is now settled, beyond controversy, that, under the powers 
to regulate interstate commerce, to estabhsh post roads, and to pro- 
vide such facihties as it may deem proper, and as milîtary exigencies, 
when they arise, may require for the transportation of troops and 
munitions of war, Congress has the power to charter and organize a 
corporation for the purpose of building and operating a railroad 
whereon interstate commerce may be conducted^ and the mail, and 
troops, and munitions of war may be transported. See California v. 
Pacific R. R. Co., 127 U. S. at page 39, 8 Sup. Ct. 1073, 32 L. Ed. 150; 
Cherokee Nation v. Kansas Ry. Co., 135 U. S. at page 658, 10 Sup. 
Ct. 965, 34 L. Ed. 295 ; and Luxton v. North River Bridge Co., 153 
U. S. at page 533, 14 Sup. Ct. 891, 38 L. Ed. 808. 

In the exercise of this power, Congress incorporated the Texas & 
Pacific Railroad Company by an act approved March 3, 1871. 16 U. 
S. Stat. at Large, at page 573. Section 19 of this act déclares : 

"That the Texas Pacific Eailroad Company shall be, and it is hereby, de- 
clared to be a mllitary and post road ; and for the purpose of Insuring the 
carrylng the mails, troops, munitions of war, supplies, and stores of the United 
States, no act of the company nor any law of any state or territory shall im- 
pede, delay, or prgvent the said company from performing its obligations to 
the United States in that regard: Provided, that said road shall be subject 
to the use of the United States for postal, military, and ail other governmeutal 
services, at fair and reasonable rates of compensation, not to exceed the price 
paid by private parties for the same kind of service, and the government shall 
at ail times hâve the préférence in the use of the same for the purpose afore- 
said." 

The act makes a land grant to aid in the construction of the rail- 
road, and grants the company the right of way through public lands 
of the United States. And section 4 gives it the right to purchase any 
other railroad company, or to consolidate with it, whether chartered 
by Congress or under state law. And section 5 gives it the right to 
make running arrangements with any other railroad company. 

Congress has therefore adopted the défendant company as an agen- 
cy, or instrumentality, in carrying out the powers vested in Congress. 
The agency thus adopted by Congress is the agency of a common car- 
rier, and it employs that agency as an entirety, and not merely to ren- 
der those services, and those services only, which are directly and ex- 
clusively required in the exécution of the powers vested in Congress. 
The services which Congress proposes to obtain, by means of the rail- 
road, cannot be economically and efficiently obtained unless the rail- 
road is vested with power, not only to perform the peculiar services 
required by the government, but aïso to engage in the gênerai busi- 
ness of a common carrier. Congress has therefore made use, not 
merely of the railroad, but of the railroad as a common carrier, in ail 
the branches of the business of a common carrier, for its own pur- 
poses. 

The situation is exactly analogous to the case of the incorporation 
and employment of banks by Congress for more conveniently carry- 
ing on the financial opérations of the government. It is possible to 
conceive that the government might hâve f ormed a corporation whose 
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Opérations would hâve been limited to the business of the government ; 
but, while it is conceivable that this might hâve been done, it would 
hâve been done at great expense and great inconvenience. Congress, 
therefore, determined to employ the agency of a bank which was not 
only to aid the government in its financial opérations, but also to carry 
on ail the business of banking, and it was held that this could be val- 
idly done in the case of Osborn v. Bank, 9 Wheat. 740, 6 h. Ed. 204, 
and in McCulloch v. Maryland, 4 Wheat. 314, 4 h. Ed. 579. 

[2] It is clear that when Congress has the power, under the fédéral 
Constitution, to adopt and use, for the convenience of the opérations 
of the fédéral government, a corporation of any kind as its agency, in 
such case a state Législature cannot, in any manner, interfère with the 
opérations of such agency so employed by Congress for fédéral gov- 
ernmental purposes. The states cannot deny to thèse fédéral cor- 
porations the right to enter the states, or do business in the states. 
Neither can they announce conditions for noncompliance with which 
the fédéral corporations will be excluded from the states. And it is 
inconceivable that the state could exclude from their borders the féd- 
éral corporations used as government agencies when those corpora- 
tions décline to surrender their right to litigate in the fédéral courts. 

I am clear, therefore, that the constitutional amendment is invalid 
and without effect as to the Texas & Pacific Railway Company. 

[3] 2. It is further urged that the Louisiana constitutional amend- 
ment violâtes the provisions of the fourteenth amendment of the féd- 
éral Constitution, in that it would, if enforced, deprive the railroad 
companies of their property without due process of law. The con- 
stitutional amendment provides that where any fédéral or foreign cor- 
poration brings a suit in the fédéral court, or removes a suit against 
it from the state court to the fédéral court, then — 

"by this fact alone be debarred, prohlbited and denied the right to operate, 
conduct, or do any business within this state and thereafter any contraet, or 
agreement, engagement or undertaiving with, or by, or to said corporation 
shall be utterly null and void." 

It is further provided that if any fédéral or foreign corporation 
violâtes the amendment by bringing, or removing, suits in or into the 
fédéral court, then any agent, servant, or officer of such corporation 
who shall thereafter — 

"make or attempt to make any contraet, agreement, undertaking or engage- 
ment for, with, by or in the name of, or for the use and benefit of such cor- 
poration, after the said corporation shall hâve violated any of the provisions 
of the foregoing paragraph, shall be guilty of a misdemeanor, and on convic- 
tion shall be fined not less than one hundred dollars, nor more than oue thou- 
sand dollars, and may also be imprisoned with or without hard labor for not 
more than twelve months, or both, at the discrétion of the court" 

The penalties thus denounced against corporations which violate the 
constitutional amendment are so drastic that they would involve the 
immédiate and certain ruin of the corporation. The défendant in this 
case is a common carrier, and its very existence dépends upon its 
power to make contracts from day to day. It sells thousands of rail- 
road tickets to passengers every day that it exists and carries on busi- 
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ness. It issues every day thousands of bills of lading for f reight re- 
ceived for transportation. Both the tickets and the bills of lading are 
contracts between the carrier and its customers. Under the constitu- 
tional amendment, not only are thèse contracts to be void, but the offi- 
cers or agents of the company who make them are liable to be fined 
$1,000 and to be imprisoned for 12 months for making them. 

The penalties for disobeying the constitutional amendment are so 
extrême that the railroad companies and foreign corporations gen- 
erally will probably be deterred from litigating the question of the 
right of the state to enact any such amendment. This, however, is 
a very serions question, and one which can and ought to be passed 
upon by the courts. The situation seems to be precisely that which 
the Suprême Court passed upon in Ex parte Young, 209 U. S. 123, 28 
Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 
The Suprême Court there dealt with a state statute which imposed 
penalties so excessive that the parties affected would naturally be de- 
terred from testing the validity of the statute, and the court held : 

"A state railroad rate statute which Imposes such excessive penalties that 
parties affected are deterred from testing its validity in the courts dénies the 
carrier the equal protection of the law wlthout regard to the question of in- 
BUfficiency of the rates prescribed." 

They further held that: 

"While there is no rule permittlng a person to disobey a statute with im- 
punity at least once for the purpose of testing its validity, where such validity 
can only be determined by judicial investigation and construction, a provision 
in the statute which imposes such severe penalties for disobedience of its pro- 
visions as to Intimidate the parties affected thereby from resortlng to the 
courts to test its validity practlcally prohibits those parties from seeking such 
judicial construction, and dénies them the equal protection of the law." 

I think this décision is conclusive of the contention that the consti- 
tutional amendment violâtes the fourteenth amendment, because it 
seeks to impose upon fédéral and foreign corporations that violate 
its provisions penalties so extrême and so ruinons that the only con- 
clusion that a court can possibly draw is that it was the intention of 
the Législature to deter fédéral and foreign corporations from insti- 
tuting any proceeding to test the validity of the amendment. For it 
is obvious that if the penalties and conséquences provided by the 
amendment could be inflicted, no corporation would ever dare to test 
the validity of this amendment. I am therefore bound to hold the 
constitutional amendment void because it violâtes the fourteenth 
amendment. 

Having reached thèse conclusions I find it unnecessary to pass upon 
the alleged irregularity, under the state Constitution, in the steps 
whereby the constitutional amendment was adopted. 

For the reasons assigned, the prayer of the pétition must be denied 
and the bill dismissed at complainant's costs. 
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THE PRINZ OSKAK. 

(District Court, B. D. Pennsylvania. July 16, 1914.) 

No. 10. 

1. Collision (§ 45*) — Steamee and Schooneb Crossing — Faults op 

Stbambk. 

A collision occurred at sea at night between the schooner City of 
Georgetown and the steamsliip Prinz Oskar, in wlilch the former was 
sunk. The évidence showed that her lights were burning and she kept 
her course and speed. The night was clear, and, seeing that the steamer 
continued to approach some minutes before the collision, the mate took 
a torch and cast a llght on the schooner's sails to attract attention. The 
steamer kept her speed of 12 knots until collision, and changed her 
course only when it was too late to avold It. Her only lookout was sta- 
tioned In the crow's nest, 98 feet from the stem and 81 feet above the 
water. The lookout saw the light cast on the schooner's sails, and twice 
reported the same, but the officers, who were busy laying the steamer'.'i 
course for the voyage, paid no attention to it. When they finally saw 
the schooner's lights, no change of course was made for half a minute. 
Held, that the schooner was not in fault; that the steamship was in 
fault for failure to keep out of the way, as required by article 20 of the 
International Rules (Act Aug. 19, 1890, c. 802, 26 Stat. 320 [U. S. Comp. 
St. 1901, p. 2870]); for failure to hâve a lookout properly stationed; 
for failure of the officers to observe a proper degree of attention ; and 
for failure to promptly reverse when the schooner was seen. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51 ; Dec. Dig. 
§ 45.*] 

2. Collision (| 108*) — Steam and Sailixo Vess'elr — Ereor in Extremis. 

ïhe failure of a sailing vessel to change her course when collision witb 
a steam vessel seems inévitable, if an error, is one in extremis and does 
not impute fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 225-231; Dec. 
Dig. § 108.*] 
In Admiralty. Suit for collision by Abram J. Slocum, master of the 
schooner City of Georgetown and as bailee of her cargo, and the Inter- 
national Sait Company, intervening libelant, against the steamship 
Prinz Oskar. Decree for libelant and intervening libelant. 

Howard M. Long, of Philadelphia, Pa., and Blodgett, Jones & Burn- 
ham, of Boston, Mass., for libelant. 

Henry R. Edmunds, of Philadelphia, Pa., and Haight, Sanford & 
Smith, of New York City, for respondent. 

THOMPSON, District Judge. [1] The schooner City of George- 
town was a four-masted American sailing vessel 168 feet in length, of 
506 tons net burden, and at the time of the collision was bound on a 
voyage from New York City to Savannah, Ga., loaded with a cargO' 
of sait in bulk. The Steamer Prinz Oskar was a German steamer 
owned by the Hamburg-American Line, 403 feet in length, with a gross 
tonnage of 6,026 tons, and at the time of the collision was bound on a 
voyage from Philadelphia to Hamburg, with gênerai cargo and passen- 
gers. The schooner had on board a crew of eight men ail told, consist- 
ing of master, mate, engineer, steward, and four able seamen. On 
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February 1, 1913, from 8 p. m. to 12 midnight, she was in charge of 
her master, and was proceeding on her starboard tack, her course being 
Southwest, with the wind blowing from northwest to west northwest. 
She had her three lower sails, consisting of foresail, mainsail, and miz- 
zensail set, as well as her forestaysail and jib. Shortly after 12 mid- 
night the watch was changed, the captain went below, and the mate took 
charge. An able seaman was stationed on the extrême forward part 
of the deck near the stem as lookout, and an able seaman was in the 
wheelhouse near the stern, at her wheel, steering her in accordance with 
the orders of the mate. The southwest course was continued upon the 
starboard tack with the wind blowing in the same direction. The 
weather was clear, the night dark, with starlight. When in the vicinity 
of Five Fathom Light ship those on board the schooner observed the 
masthead lights of a vessel, which afterwards proved to be the Prinz 
Oskar, proceeding on a course crossing the course of the schooner. 
Subsequently the red side light or port light of the Prinz Oskar was ob- 
served, bearing ofï the starboard bow of the schooner, and continued to 
be observed by the schooner and those in charge of her until just before 
the collision occurred. The schooner held her course, and when it was 
seen that the steamer continued to approach and was getting near the 
schooner, the mate of the schooner took an electric torch and cast the 
light upon the sails of the schooner, with the intention of attracting the 
steamer's attention to it. The schooner continued to hold her course 
and speed, the Prinz Oskar held her course without changing or check- 
ing her speed, and the vessels collided. The port bow of the steamer 
and the forward end of the schooner came into contact at right angles, 
whereby the forward end of the schooner was carried away and a hole 
made in the plating of the Prinz Oskar, leaving in the steamer both the 
schooner's anchors. Those on board the schooner took to the boats, 
and the schooner almost immediately sank. 

The principal points of contention in the case are as to whether the 
schooner was carrying her proper lights, as to whether the steamship 
had a compétent lookout properly placed, and as to whether she had 
compétent officers in charge of the deck attending to their duties. It is 
claimed on the part of the steamship that the schooner was showing no 
side lights, although there was due diligence on the part of the steam- 
ship to observe lights of approaching vessels, and that the schooner 
contributed to the collision by her own négligence in that, finding the 
collision was inévitable, those in charge of her did not port her helm 
and throw her up to the wind, and did not exhibit a flare-up light. Ihe 
évidence as to the lights upon the schooner is conflicting. The captain, 
mate, and lookout ail testified that the lights were properly set and 
brightly burning. The captain testified from his knowledge of the f acts 
when he went below about 12 midnight, the mate, from an examination 
made shortly prior to the collision, and the lookout, also from his ob- 
servation just prior to that time. The Prinz Oskar was in charge of 
her second and third officers, and had a lookout in her crow's nest, and 
no other lookout, and the quartermaster was at the wheel. According 
to the testimony of the Prinz Oskar 's second officer, the crow's nest was 
located from 16 to 20 meters (52 to 65 feet) from the bridge and about 
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30 meters (about 98 feet) from the stem. The crow's nest was 19 to 20 
meters (61 to 65 feet) above the deck, and about 35 meters (81 feet) 
above the water. The captain was in the chartroom, and had instructed 
the officers upon the bridge to pass one-half mile distant from Five 
Fathom Light, and to report when the light was directly abeam the 
vessel. The Prinz Oskar had discharged her pilot shortly before 
midnight, and her voyage began with the Five Fathom Light. 
ITie collision occurred at 12 :55. It appears from the évidence that the 
Five Fathom Light was passed at 12 :49 p. m., and at that time the cap- 
tain came out on the bridge and at the same time the lookout rçported 
a steamer's lights about four points on the starboard bow and thèse 
lights were seen by ail of the officers in charge. After the hght ship 
came abeam, the captain ordered the course changed two points. This 
order was communicated through the third officer to the second officer 
and by him to the engineer whose log shows the beginning of the voy- 
age and the new course at 12 :52, just three minutes before the collision. 
Meanwhile the captain had returned to the chartroom. The duty of 
the third officer was to put the course on the log for which purpose he 
would hâve to go on top of the wheelhouse. About the time of passing 
the light ship, the lookout saw the flare of the white light on the port 
bow and reported it to the officers on the bridge. To this report he re- 
ceived no reply. The white light continued for a period, then disap- 
peared for an interval and was again seen by the lookout, who again 
reported it to the officers, but received no reply. The lookout then saw 
a green light on the port bow and reported "light on the port bow," and 
had barely reported the light when the collision occurred. The second 
officer testifies that he was looking out for lights or vessels and saw 
nothing until about a minute before the collision, when he saw a dark 
object ahead, which proved to be the schooner. The third officer was 
on top of the wheelhouse observing the standard compass. He first 
saw the dark object about 2 or 2% points on the port bow of the 
steamer at a time, which appears to hâve been about a minute before 
the collision. He did not make any report of this to the second officer 
until within 10 seconds of the collision. He then called out that they 
would not go clear. At the time he saw the vessel he says she was less 
than a quarter of a mile from the steamer. Just before the collision the 
captain came up on the bridge, and at that time he and the second and 
third officers ail saw a green light on the schooner. According to the 
second officer, this did not differ from the green lights ordinarily shown 
on schooners, and that seemed to be the opinion of the third officer, 
while to the captain, whose eyes were momentarily blinded by the dark- 
ness after the light of the chartroom, the light seemed to be faint. Aft- 
er the third officer called that they would not go clear, the second officer 
ordered the quartermaster to "hard astarboard," which, according to 
the method of giving orders upon German vessels, would put the vessel 
to starboard. llie second officer telephoned to the engineer, and both 
engines were reversed at practically the same time. Up to 12:55, the 
time of the collision, the steamer's engines were running full speed 
ahead, and at that time, as appears by the engine room log, both engines 
were put full speed astern. 
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It is urged by the respondent that the testimony of the officers of the 
Prinz Oskar, by reason of their superior position, éducation, and train- 
ing should hâve greater weight than that of the master, mate, and look- 
out upon the schooner, who not only by reason of their belonging to a 
différent walk in life, but also because of their interest in the ortcome 
of the suit, were less likely to tell the truth. The circumstances are 
such that there need be no issue of veracity upon the question of the 
lights upon the schooner. The lookout upon the Prinz Oskar, the cap- 
tain, and the second and third officers ail saw the green light of the 
schooner immediately before the collision. That the second and third 
officers of the vessel did not see it before I think is abundantly ex- 
plained by the fact that their attention for the f ew minutes prior to the 
collision was not direced to scanning the water for lights of approach- 
ing vessels, but was entirely directed to the, at that time, important sub- 
ject of laying the course of the vessel for her voyage across the Atlan- 
tic. As has been shown, the course was to be laid f rom a point where 
the light ship was within one-half mile and abeam of the vessel. This 
occurred at 12:49, and the course was altered at 12:52, three minutes 
prior to the collision. The third officer was busy in reporting to the 
captain, carrying the captain's orders to the second officer and entering 
the course upon the log and in examining the compass upon the top of 
the wheelhouse, and the second officer was busy in laying the course, 
and communicating the captain's orders to the helmsman and engineer. 
Both of thèse officers were evidently depending upon the lookout to 
discern and report any objects affecting the vessel's course, but were 
so engaged in other duties that they did not hear or did not heèd the 
lookout's report of the white lights a few minutes before the accident. 
There can be no doubt that the light the lookout saw and reported on 
two occasions within a few minutes was the light of the electric torch 
used by the mate to apprise the steamer of the schooner's présence. It 
appears that the green light of the schooner, when it was seen, was ap- 
proximately 14 or 15 feet above the water, very considerably below the 
position of the officers upon the bridge and upon the wheelhouse, while 
the lookout was stationed over 80 feet above the water. While in this 
position the lights on steamships, which are high above the water, 
might be readily seen, but the smaller lights of the schooner, being be- 
low the line of vision of the lookout, would not be readily observed by 
him from his station 98 feet from the stem. It seems to hâve been set- 
tled as a matter of nautical practice recognized by the courts that the 
iproper place for a lookout is as far forward and as near the water as 
possible, and the importance of having a compétent lookout properly 
stationed has been repeatedly maintained. The évidence seems to be 
conclusive that the schooner did carry proper lights, and that, if the 
lookout had been in a position at the forecastle head, he could hâve seen 
the lights or observed the approach of the schooner in time to avoid the 
collision. The truthfulness of the officers of the Prinz Oskar is not 
impugned, but it is apparent that, on account of their being engrossed in 
laying the course by the position of the Five Fathom Light at that im- 
médiate time, they did not give sufficient attention to approaching ob- 
jects, and, relying entirely upon the lookout to warn them, they either 
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did not hear or did not heed his report of the white light, owing to 
diversion of their attention. When the schooner was seen by the two 
officers in charge, taking into considération her speed of 12 knots an 
hour, there was a remarkable lack of promptness in stopping the course 
of the vessel. The third officer did not directly report the sail to the 
second officer at ail, but, after a full half minute had elapsed, exprcssed 
a doubt that they would go clear, thus indicating that he was willing to 
take a risk bef ore taking action. Meanwhile the Prinz Oskar was pro- 
ceeding at full speed. 

[2] In the failure of the Prinz Oskar to keep out of the way of the 
City of Georgetown, article 20 of the International Sailing Rules was 
clearly disobeyed, and there are no circumstances to hold the schooner 
in fault for keeping her course and speed. The mate of the schooner 
was justified in relying upon the steamer to alter her course and pass 
under the stem of the schooner. While putting the schooner to star- 
board at the last moment might hâve avoided the collision, yet if at the 
same time the Prinz Oskar had attempted to port, the schooner would 
hâve been struck amidships. While some of the cases hold that ob- 
stinacy in keeping the course of a sailing vessel, where it is appreciated 
that a collision is inévitable, is évidence of fault on her part, yet the 
majority of the cases cited by counsel for the steamship merely hold 
that a failure to keep her course and speed when, in the sound judgment 
of the master of the sailing vessel, a collision is inévitable, is an error 
in extremis which does not impute fault. 

Under the circumstances, as developed by the évidence, the steamship 
is clearly in fault for failure to observe Sailing Rule 20 by keeping out 
of the way of the schooner ; for failure to hâve a compétent lookout 
properly stationed ; for failure on the part of the officers in charge of 
the Prinz Oskar to observe that degree of attention which would hâve 
apprised them of the présence of the schooner, and for failure to act 
promptly in reversing the engines when the collision might hâve been 
avoided. 

A decree will be entered in favor of the libelant, and intervening li- 
belant. 



MEROHANTS' & MINERS' TRANSP. CO. v. SEVBN HUNDRED AND ONE 

BALES Ot' COTTON. 

(District Court, E. D. Pennsylvania. July 24, 1914.) 

No. 42 of 1912. 

1. SiiiPPiNG (§ 146*) — Oabriagb of Goons — ^Fbeiqht — When Babned — Con- 

TBACT POE THEOTJGH GaERIAGS. 

Where an initial carrier, for itself and Connecting carriers, contracts 
wlth a shlpper for the transportatlon of goods from the point of loading 
to the port of final destination for a stipulated freight, the contra et is a 
single one, and the right to freight is dépendent on delivery at destina- 
tion. In such case pro rata freight is not recoverahle for a portion of the 
carrlage, unless there is a voluntary acceptance of the goods at an inter- 
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médiate port in such a mode as to ralse a falr inference that their fur- 
ther carriage was intentionally dispensed witli. 

[Ed. Kote.— For other cases, see Shipplng, Cent. Dig. § 508 ; Dec. Dig. 
§ 146.*] 

2. Shipping (§ 146*) — Oabeiage of Goods — Fbeight — When Eaened — Con- 

TBACT FOB THEOUGH CaBIÎIAGE. 

Libelant was an interme.diate carrier of a shipiiient of cottoii tvom Au- 
gusta, Ga., to Liverpool, under through bills of ladiug; its part of tbe 
trausportation being from Savanuah to Philadelphla. On the vo.v!u;e a 
tire occurred, and the cotton was damaged by lire and water. On arrivai 
at Philadelphla the underwriters, as agents for the ovvners, refused to con- 
sent to the sale lof the damaged cotton, but demanded that it be for- 
warded to destination, and, the Connecting carrier having refused to re- 
ceive It, libelant llbeled It for its ratable share of the frelght. There was 
no provision in the bills of ladlng for frelght pro rata Itineris to be 
earned by an intermediate carrier, except in case the cotton was sold 
short of its destination. Held that, the coutract not having been per- 
formed, no frelght was earned, and libelant could not recover. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. § 508 ; Dec. Dig. 
§ 146.*] 

In Admiralty. Suit by the Merchants' & Miners' Transportation 
Company against 701 baies of cotton. Decree for respondent. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Conlen, Brinton & Acker, of Philadelphia, Pa., for claimant. 

THOMPSON, District Judge. This is a libel for freight against 
701 baies of cotton carried by the libelant from Savannah, Ga., to 
Philadelphia, Pa., as intermediate carrier under through bills of lading 
from Augusta, Ga., to Liverpool, Eng. Watson, Moody & Co. shipped 
from interior points in the south by rail to Savannah 856 baies of cot- 
ton under through bills of lading issued by the Southern Railway Com- 
pany and the Georgia & Florida Railway Company, by which the cot- 
ton was to be carried by the Merchants' & Miners' Transportation 
Company from Savannah to Philadelphia, and there delivered to the 
American Line to be carried to Liverpool, Eng. The inland freight 
was prepaid. The freight from Savannah to Liverpool was 22i/^ 
pence, of which, by agreement between the libelant and the American 
Line (not set out in the bills of lading), the Merchants' & Miners' 
Transportation Company were to receive 15 cents per hundred pounds 
and the American Line 30 cents per hundred pounds. While being car- 
ried on the steaniship Berkshire of the Merchants' & Miners' Trans- 
portation Company, a fire broke out in the cotton, in conséquence of 
which the ship was sunk oiï Cape Hatteras to extinguish the fire, but 
was ultimately raised and brought the cotton to Philadelphia, where it 
was discharged in a burnt, charred, and wet condition. After dis- 
charge, notice was given to Watson, Moody & Co., the owners, and to 
the British & Foreign Marine Insurance Company, their underwriters, 
of the condition of the cotton. A marine adjuster was employed by 
ail parties in interest to examine and reconimend the disposition of the 
cotton, and it was recommended by him that it be sold at Philadelphia. 
The British & Foreign Marine Insurance Company, underwriters and 
agent for Watson, Moody & Ce, declined to agrée to this recommenda- 
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tion or to accept the 701 baies which could be identified ; the balance 
(155 baies) being so badly charred as to render identification impos- 
sible. As to the 701 baies, the British & Foreign Marine Insurance 
Company demanded that the cotton be sent forward, and it was ac- 
cordingly tendered by the Merchants' & Miners' Transportation Com- 
pany to the American Line, the succeeding carrier, who decUned to 
receive it upon the ground that it was dangerous to carry on account of 
the probability that fire would break out in it again. Notice of the re- 
fusai of the American Line to receive and transport the cotton was 
given to Watson, Moody & Co., and to the underwriters, who still de- 
manded that it be sent forward. This the Merchants' & Miners' Trans- 
portation Company declined to do, for the reason that other lines be- 
sides the American Line would not receive it, except at increased rates 
and at the sole risk of the shippers. The underwriters offered to ac- 
cept the cotton, provided no claim for freight pro rata itineris was 
made by the libelant. The ofïer was refused, and the libelant thereupon 
demanded its freight of $525.75 before the cotton would be released 
to the underwriters or owners. This being declined, a libel was filed 
herein for the freight, security entered, and the cotton delivered to the 
claimant, Watson, Moody & Co., the ownerë. The cotton was subse- 
quently carried forward at the instance of the underwriters at a freight 
in excess of that called for by the bills of lading. When sold in Liver- 
pool, it brought $4.45 per baie less than other cotton damaged in the 
same manner brought in Philadelphia free of any charge. 

The claimants contend that, under the bills of lading, the libelant is 
not entitled to recovery of freight as an intermediate carrier pro rata 
itineris, because tlie contract of affreightment was an entire one for 
transportation from Augusta, Ga., to Liverpool, Eng., and the freight 
was not earned because of the failure of carriage to and dehvery at 
Liverpool. The bills of lading, so far as material to the présent con- 
troversy, provide as f ollows : 

"To be carried to the port (A) Savannah, Ga., and thenee by M. & M. T. Oo. 
(October 15th) to Philadelphia, Pa., American Line (October 26th) to port 
(B) Liverpool (or so near thereto as steamer may safely get, with llberty to 
call at any port or ports in or out of the custoniary route), and to be there 
delivered in like good order and condition as above cousigned, or to eon- 
signee's assigns, or to another carrier on the route to destination, if consigned 
beyond the sald port (B) upon payment immediately on discharge of the prop- 
erty of the freight thereon, at the rate from Augusta to Savannah of 21 cents 
prepaid, and Savannah to Liverpool, England, of 22% pence collect United 
States gold currency per 100 Ibs. gross weight and advance charges, v?ith ail 
other charges and average, without any allowance or crédit or discount, etc. 
It is agreed that if any goods are sold short of destination each carrier that 
has completed its part of the transportation shall hâve earned its agreed- 
upon proportion of the through freight, and the same with charges advanced 
shall be due and payable out of the proceeds thereof ; for any distance car- 
ried each carrier shall on same basls hâve earned and be entitled to freight 
with charges advanced for such part of the transportation as has been accoui- 
pllshed. That the carrier shall hâve a lien on ail goods for freight, primage 
and charges," etc. 

It will be seen by the bills of lading that there was no provision for 
freight pro rata itineris to be earned by any intermediate carrier, ex- 
cept where the goods were sold short of their destination. 
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[1] The law in admiralty upon the subject of contracts for through 
transportation is well stated in the opinion of Judge Lacombe, in the 
case of British & Foreign Marine Insurance Co. v. Southern Pacific 
Co., 72 Fed. 285, 18 C. C. A. 561 (C. C. A. Second Circuit). In 
that case cotton was shipped from southern points to Liverpool, Eng., 
under through bills of lading providing for transportation by the va- 
rions railways to southern ports ; thence by Morgan Line Steamships 
to New York; and thence by Trans- Atlantic Lines to Liverpool. 
While the cotton was at the wharf in New York, fire broke out, de- 
stroying part, and so badly damaging the rest that it was sold for the 
common benefit. The court held that the carrier was not entitled to 
any freight on the cotton destroyed, but was entitled to freight pro 
rata itineris on the damaged cotton, solely on the ground that the un- 
derwriters had voluntarily accepted the cotton at an intermediate port. 
Judge Lacombe said: 

"It Is urged that slnce the bills of lading provide for successive transporta- 
tions by successive carriers, with a provision that the liability of each car- 
rier for loss or damage of the goods shall cease on his delivery of the cotton 
to the next carrier, each separate transportation should be treated as a sep- 
arate voyage. But the contract Is a single one for the entlre transportation 
from the port of original loading to the port of ultimate destination. The car- 
rier who recelved the goods agreed with the shipper, directly for hirnself and 
as agent for the two other carriers, that thçy would transport the cotton the 
entire distance for a stipulated freight, to be paid upou delivery at destina- 
tion. The shipper sought carriage for his goods, not to New Orléans, nor to 
New York, but to Europe; and when three carriers, having formed a combi- 
nation for the entire caiTlage, take his goods undér a contract, by the terms 
of whlch compensation for that carriage is made dépendent upon delivery at 
final destination, there is no reason why a court should alter those terms. 
Had the carriers ehosen to apportion the freight in advance, and to require the 
shipper to pay separately for each successive stage of the voyage, it was com- 
pétent for them to insert such provisions In the contract. Not having done so, 
their contract must be interpreted as such contracts of afifreightment always 
hâve been, and their rlght to demand freight be held dépendent upon deliv- 
ery at destination." 

To the same effect is the décision in Mitsui v. St. Paul Fire & Marine 
Insurance Co., 202 Fed. 26, 120 C. C. A. 280. See, also, the Anna D. 
Richardson, Fed. Cas. No. 410; Burn Line, Ltd., v. U. S. & A. S. S. 
Co., 162 Fed. 298, 89 C. C. A. 278; Brittain v. Barnaby, 21 How. 527, 
16 L. Ed. 177. 

And to use the language of Judge Lacombe in British & Foreign 
Marine Insurance Co. v. Southern Pacific, supra : 

"The only exceptions to this rule are where the completlon of the voyage 
has been prevented by the freighters, or where the cargo owner takes delivery 
of the goods or their proceeds at a différent place from that originally agreed, 
under circumstances which show that that was intended to be treated as a sub- 
stituted performance of the contract." 

To justify a claim for pro rata freight, there must be voluntary ac- 
ceptance of the goods at an intermediate port, in such a mode as to 
raise a fair inference that the further carriage of the goods was inten- 
tionally dispensed with. VHerboom v. Chapman, 12 M. & W. 229. 

This is not an exception to the gênerai rule, based upon the entirety 
of contracts, that freight is only due when the voyage is completed. It 
is merely tantamount to saying that the parties, by mutual agreement. 
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may rescind the contract at an intermediate port. Hughes on Admiral- 
ty, p. 148. 

[2] The libelant, however, claims that an exception to the gênerai 
rule should be made in the présent case because of (1) the danger of 
shipment and (2) its commercial inexpediency. Counsel for the libelant 
hâve not been able to point to any authorities to sustain their position. 
The case of British & Foreign Marine Insurance Co. v. Southern Pa- 
cific Co. (D. C.) 55 Fed. 82, which was affirmed"in 72 Fed. 285, 18 C. 
C. A. 561, cited above, is relied upon by reason of the language of the 
District Court, where it was said : 

"Prom the earliest times the rule of the maritime law has been différent 
f rom that of the common law in respect to payment of pro rata f reight ; the 
rule being that where the ship, through accident or major force, has been pre- 
vented from completing her voyage, the owner, on receiving his goods, must 
pay ratable f reight. Macl. Shipp. 478 ; Eoccus, 81 ; Consolato, 151. And see 
other authorities clted in The Spartan [D. C] 25 Fed. 44, 57. Upon this 
ground I must allow to the carrier in the présent case a pro rata freight upon 
the damaged cotton, the proceeds of which were received by the libelant as 
the owners' représentative. ïhe présent is a stronger case for a pro rata 
freight from the fact that the blUs of lading contemplated in several respects 
the divisibillty of the contract; and because the contract contained in the 
bllls of lading was for the most part completely performed." 

The décision in that case, however, was not based upon an exception 
to the rule but upon the ground that with the knowledge and acquies- 
cence of the insurers, who represented the owners, the cotton was sold 
at the intermediate port for the benefit of ail concerned, which amount- 
ed to a substituted performance for that stipulated in the contract. 

The case of Scow No. 190 and Four Hundred and Fifty Baies of 
Cotton, 88 Fed. 320, in the District Court of Maryland, is cited by the 
libelant as instancing an exception to the rule. In that case the suit 
originated in a Hbel for salvage, and, the agent of the owners having 
filed a claim for the cotton, it was by agreement delivered to him in 
order that he might deal with it for the benefit of ail concerned. It 
was by him put into condition for immédiate sale and sold at auction 
as wet and damaged cotton. That case is therefore not an instance of 
an exception to the rule, but, as in the case of British & Foreign Ma- 
rine Insurance Co. v. Southern Pacific Co., upon which the décision 
was based, the sale at an intermediate port was by the consent of ail 
parties, and there was therefore a rescission of the contract by accept- 
ance of part performance of the agreement for through transportation. 

In the présent case there is nothing in the contract of affreightment 
under which pro rata freight may be recovered, and there are no cir- 
cumstances in the case which can be construed as an acceptance by the 
claimant of anything short of full performance of through transporta- 
tion. To the contrary, the claimants consistently refused to accept the 
cotton short of its destination, and the contract must therefore be con- 
strued in accordance with its terms and with the well-settled rules of 
admiralty. 

The libel will be dismissed at libelant's costs. 
216 F.— 16 
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WALL et al. v. ANACONDA COPPEE MINING CO. et al. 
(District Court, D. Montana. July 31, 1914.) 

No. 464. 

1. Corporations (§§ 182, 189*)— Election of Remédies (§ 7*) — ^Mining Cob- 

poBATioNS — Sale or Assets — Dissenting Stockholdees — Remédies. 

lîev. Codes Mont. §§ 4409-4412, provide that any Montana mining cor- 
poration, when dlrected by a vote of the holders of two-thirds of the 
outstanding stock autliorizing a sale or accepting a proposition from any 
one to buy ail the corporate property for cash, property, or capital stock 
of any other corporation, may sell or convey in accordance therewith as 
though ail stockholders had consented thereto, and that thereupon the 
vendor is dissolved and any dissenting stockholder may proceed in court 
to secure an appraisal of the value of the stock and hâve judgment there- 
for, including expenses and costs, which shall be entered against both 
vendor and vendee and shall be a lien on ail the real property sold. Held 
that, where a dissenting stockholder claims a fraudulent sale of the prop- 
erty of a mining corporation, he bas a cholce of remédies, to wit, ap- 
praisal or avoidance of the sale ; but he cannot hâve both, and if he elects 
an appraisal he is estopped to sue. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 686-690, 
706-722; Dec. Dig. g§ 182, 189;* Election of Remédies. Cent. Dig. § 12; 
Dec. Dig. § 7.*] 

2. Corporations (§ 189*) — Sellinq of Assets — Consolidation — Feaud — 

Evidence. 

In a suit by a minority stockholder to set aslde an alleged sale of a min- 
ing corporation's assets to another company for alleged fraud, évidence 
held insuffleient to establish either fraud or that the sale was efflected 
without complainant's knowledge and consent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 706-722; 
Dec. Dig. § 189.*] 

In Equity. Suit by William E. Wall and another against the Ana- 
■conda Copper Mining Company and the Parrot Silver & Copper Com- 
pany to avoid an executed sale of the property of the Parrot Company 
to the Anaconda Company. Decree for défendants. 

Harrison Dunham, of Boston, Mass., R. L. Clinton, of Butte, Mont, 
and Asa P. French, of Boston, Mass., for complainants. 

C. F. Kelley, L. O. Evans, and D'Gay Stivers, ail of Butte, Mont, 
and W. B. Rodgers, of Anaconda, Mont., for défendants. 

BOURQUIN, District Judge. This is a suit to avoid an executed 
sale of ail the property of the défendant Parrot Company to the dé- 
fendant Anaconda Company, both défendants Montana mining cor- 
porations. 

Plaintiffs own 1,210 shares of 230,000 shares, 229,850 issued, the 
capital stock of the Parrot Company. 

llie complaint allèges that in 1899 A. C. Burrage, William Rocke- 
feller, H. H. Rogers, and more than 15 named "other persons," pur- 
chased the majority of Parrot stock and at ail times thereafter con- 
trolled the corporation pursuant to a conspiracy by them- entered into 
to dissipate the company assets and to acquire them at less than real 

•For otUer cases see same topic & § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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value ; the sale being the successful termination of the conspiracy. The 
methods thereto employed are detailed at great length. In substance, 
they are abandoning, closing, and dismantling the company's refinery 
and smelters, excess costs in mining, smelting and refining its products, 
unauthorized and concealed transfer of its personal and real property 
without considération or for inadéquate considération and in part in 
trust for the "other persons" and to the Anaconda company and other 
corporations controlled by them, mismanagement of the Parrot com- 
pany's mines so that mining was and is at a loss, concealment of Com- 
pany assets, duplicate, private, concealed, false, and fraudulent reports, 
accounts, and books, and déniai to plaintifïs of access thereto, change 
of the company f rom a profitable to an unprofitable concern, infliction 
of losses upon it aggregating $100,000,000, and the sale involved at a 
valuation of $2,300,000, in considération of 90,000 shares of Anaconda 
stock of the par value of $25, whereas the actual value of Parrot tangi- 
ble assets wfas $100,000,000, and of its rights of action arising out of the 
acts aforesaid $100,000,000, or a total value of Parrot property so sold 
of $200,000,000. Plaintifïs also allège that they protested against the 
sale and thereafter proceeded in the proper state court of Montana to 
secure appraisal of their stock and payment of its value, but that there- 
in they cannot secure appraisal of the company's rights of action aris- 
ing from the conspiracy and so cannot secure the actual value of their 
stock. There are also allégations that the sale is obnoxious to the Sher- 
man Anti-Trust Act, but this was abandoned at final hearing. The com- 
plaint does not directly allège that ail or any of the wrongful acts afore- 
said were not known to the stockholders either when they were com- 
mitted or when the sale involved was by them directed. 

The prayer is avoidance of the sale, a receiver to take an account be- 
tween défendants, payment of any excess due from Anaconda to Par- 
rot, and sale of ail assets of Parrot with distribution of the proceeds to 
stockholders. 

The answers are déniais and explanations of spécifie transactions at- 
tacked in the complaint. 

A great volume of testimony and other évidence has been submitted, 
entirely by déposition and master's report. 

[1] It appears the sale involved was made in April, 1910, by virtue 
of statutes of Montana which in substance provide that any Montana 
mining corporation at any time so directed by the vote of holders of 
two-thirds of its outstanding stock authorizing a sale or accepting a 
proposition from any one to buy ail the corporate property for cash, 
property, or capital stock of any other corporation, shall sell and con- 
vey in accordance therewith even as though ail stockholders had con- 
sented thereto ; and thereupon the vendor is dissolved and to be wound 
up as in other cases, that any dissenting stockholder may proceed in 
court to secure appraisal of the value of his stock and judgment there- 
for, including expenses and costs, shall be entered against both vendor 
and vendee, a lien upon ail real property sold. Sections 4409-4412, 
R. C. 

lliese statutes vest power, unknown at common law, in holders of 
two-thirds of the issued stock of any Montana mining corporation, for 



244 216 PEDBEAL REPORTER 

any reason at any time to any one at any price for any considération to 
sell ail corporate property inclusive of choses in action and to dissolve 
the corporation. Motive, vendee, price, considération are ail imma- 
terial, provided the transaction be free from fraud. Every stockholder 
consents thereto when he becomes a stockholder, and it is part of his 
contract with ail other stockholders and the corporation. In a fair sale 
a dissenting stockholder has but the remedy of appraisal wherein he 
secures the value of his shares ; that is, the value of his équitable inter- 
est in ail corporate property inclusive of corporate choses of action 
arising from fraudulent management or otherwise. 

In a fraudulent sale he has a choice of remédies — appraisal or avoid- 
ance of the sale. He cannot hâve both, and the choice of either estops 
to thereafter claim the other or at least a choice of appraisal with 
knowledge of ail material facts is in its nature condonation of the fraud 
and acquiescence in the sale, and he cannot thereafter inconsistently 
maintain suit to avoid the sale. Ail this is of the gênerai law of sales, 
as applicable to corporate sales by virtue of thèse statutes as to any sale. 
Défendants contend plaintiffs, having elected appraisal, are estopped 
from this suit. 

The complaint sets out that plaintiffs proceeded to appraisal and does 
not allège lack of knowledge of acts and facts which might relieve them 
from their élection. Having elected, prima facie they are estopped 
from the right and remedy of this suit, and the burden is on them to 
plead and prove otherwise. Regardless of the pleadings and burden 
of proof, considération of the évidence discloses that when plaintiffs 
begun their appraisal action they had knowledge of ail facts and fraud- 
ulent acts alleged in this suit, in so far as they are sustained by proof, 
to the extent any stockholder has or may hâve of corporate transac- 
tions openly accomplished. 

It follows they so far acquiesced in the sale as to elect appraisal and 
so cannot recède therefrom and secure the inconsistent remedy of 
avoidance of the sale. 

At the same time it is considered the court's findings on ail issues 
should appear. In addition to the insufficiency of the complaint to 
excuse élection, it is doubtful if the complaint can be maintained in any 
event. It is upon the theory of rescission or avoidance of a fraudulent 
sale, yet for ail expressly alleged therein plaintiffs and ail stockholders 
may hâve had at the time they directed the sale knowledge of ail the 
acts alleged to constitute the fraud. 

[2] If they had, their consent was free and the sale valid. If, how- 
ever, it be assumed that from the allégations of control, secrecy, and 
concealments this lack of knowledge be inferred, the évidence fails to 
prove either fraud or lack of knowledge. When the sale was made, 
the Amalgamated Copper Company owned a majority of the stock of 
both Parrot and Anaconda. Burrage and some of the "other persons" 
had organized the Amalgamated and were interested in ail three cor- 
porations, likely controUed them by majority ownership of shares and 
interlocking directorates. This is of less signjficance than ordinarily, in 
that, not the directors, but holders of two-thirds of Parrot shares, or- 
dered the sale, and neither Amalgamated nor the "other persons" named 
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nor ail united held the requisite two-thirds. If because thereof the sale 
should be more closely scrutinized, yet in view of the statutes aforesa:id 
the burden to satisfy the court that it is fraudulent and voidable is upon 
plaintiffs who allège it. If unfair on its face, ambiguous, or suspicions, 
the burden of explanation may shift to those defending the sale's in- 
tegrity. At the outset it is noted that, in so far as losses might accrue 
to Parrot from the acts complained of, the holders of the majority of 
Parrot stock would proportionately sufïer. Their other interests would 
not relieve therefrom. 

So far as the évidence goes, it is that in 1899 some few of the "other 
persons," including Burrage, Rockefeller, and Rogers, purchased a 
little more than half of Parrot stock. About two years thereafter this 
stock was sold to Amalgamated, and it thereafter controlled, as it law- 
fully might, Parrot opérations. Therein, methods and instrumentalities 
changed. A refinery, an operating smelter, and an unfinished smeltér 
were dismantled and sold. Some thereof, particularly salvage, were 
sold to Anaconda, but for fair priées. 

The developed Parrot mine was of the earliest in the Butte, Mont., 
mining district. Its productive opérations covered some 25 years. Sev- 
eral million dollars in dividends were paid. But several years before 
this sale its commercial ore bodies were practically exhausted, dividends 
ceased, opérations were at a loss, and much exploration developed no 
new and valuable ore deposits. Complex geological conditions involved 
Parrot in "apex" controversies with neighbors, and thèse were settled 
in the main to Parrot's advantage. True and correct reports, accounts, 
and books were made and kept, accessible to ail stockholders and in- 
spected, experted and copied so far as desired by plaintiffs before this 
suit. At the time of this sale, Parrot was but a shadow of its former 
self. But its main mining property was well located, and it owned 
outlying mining property of no developed worth, so that taken as a 
whole it had probabilities and possibilities and was of actual and spéc- 
ulative value. Ail this and ail acts of management were open and 
known at the time of occurrence and before and at the time of the sale. 
As an illustration the complaint allèges a loss to Parrot of $50,000,000, 
in that it was constrained to convey without considération to another 
corporation in which the "other persons" were interested the "Blue 
vein" ore bodies to which Parrot's title had been finally determined by 
litigation, the truth being that there were "apex" controversies over the 
"Blue vein," said ore bodies were neither large nor of great value, there 
was no litigation, the adverse claims passed to a corporation in which 
Amalgamated had no interest though some of the "other persons" had, 
and a compromise was authorized by a meeting of Parrot stockholders 
in September, 1906, which compromise was effected and wherein Par- 
rot received more than it yielded. The complaint is replète with allé- 
gations of fraudulent acts so variant from what the évidence shows to 
be true, from what plaintiffs knew to be true, or could hâve so known, 
that it appears reckless and in part to the point of willful falsehood. 

l'o this another illustration is the allégation of conveyance of Par- 
rot property in trust for the "other persons" ; no such property ever 
having existed. AU this appearing, any suit is discredited. It is argued 
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that sitice Parrot, while controlled by the "other persons," declined to 
unprofitableness, in large measure fraud is thereby proven. Not neces- 
sarily, or at ail. Parrot, like ail mines, lessened in value with every ton 
of ore extracted and came to the end of its visible resources. Its ore 
bodies were exhausted. Further development may revive it, but that 
is for the management's judgment to direct, and that development done 
disclosed no valuable ore bodies does not support the allégation and 
argument that the "other persons" hâve not discovered and so hâve 
concealed valuable ore bodies. Corporate management not ultra vires 
is of unlimited discrétion, and free from fraud only stockholders and 
not courts can control it. But the court is admonished it must bear in 
mind that "the term Rockefeller" is a synonym for "secretiveness," 
"successful manipulation," "sly and subtle machinations," "sphinx-like 
mystery," only known by results. Hovi^ever that may be, however ef- 
fective on the stump and curb, it is of no impressiveness in court. 

Herein the fraud charged must be proven and by légal évidence, and 
not merely alleged in pleadings and for proof rested upon argument and 
oratorical endeavor. Finding no fraud in the sale, finding the stock- 
holders' consent was free, it is unnecessary to inquire into the purchase 
price. That was determined by the holders of two-thirds of Parrot 
stock ; Amalgamated holding a little more than half said stock. They 
satisfied, none can complain. They could direct a corporate sale for 
any considération, even as they individually could make personal sales. 
Doubtless gross inadequacy might be a circumstance in a fraudulent 
sale. Aside from that, the dissenting stockholder has a plain, speedy, 
and adéquate remedy at law in the appraisal proceedings provided by 
the statutes, wherein he secures the value of his shares though the oth- 
ers receive from the sale but a tithe thereof . It appears, however, that 
when this sale was made Anaconda stock had a market value ranging 
from $35 to $45 per share. Conditions were such that Parrot was not 
worth to itself or to any other independent concern the amount Ana- 
conda in view of its resources and f acilities could afïord to and did pay. 

The value of any mining property is a problem, and hère it seems to 
hâve been solved fairly to Parrot. The purchase price was fair value 
and adéquate, the sale was valid, plaintiiïs elected the remedy of ap- 
praisal, they bave no right, and there is no reason to rescind or avoid 
the sale, and decree accordingly will be entered. 



CRESCBNT MFG. CO. v. MICKLB. 

(District Court, D. Oregon. August 3, 1914.) 

No. 6375. 

1. Food (§ 5*) — Adultération — Baking Powdeb — Pebsbnce of Egg Al- 
bumen. 

The présence of egg albumen In baking powder, which neither adds to, 
nor subtracts from, its leavening qualities, but only serves to demon- 
strate, in a simple way, the présence of carbon-dloxide, aud whether the 
product has become stale and unfit for use, and does not make the pow- 

•For other cases see same toplc & § N0MBKB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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der appear better or of greater value than it really Is, dld not render the 
same violative of the Oregoii î'ood Law (L. O. L. §§ 4830, 4831), declaring 
that an article should be deemed adulterated If it is so treated tbat a 
damaged or inferior article is sold or made to appear better or of greater 
value than It really Is. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. § 1 ; Dec. Dig. % 5.*] 

2. Food (§ 15*) — Baking Powdek — Labeling. 

Where baking powder was eomposed of bicarbonate of soda, calcium 
acld phosphate, sodium aluminium sulphate, egg albumen, and corn starch, 
a legend on the label, reciting, "This Baking Povrder contains the foUow- 
Ing ingrédients and none other: Starch, Egg, Phosphate, Bicarb. Soda, 
Sodium Aluminium Sulphate," constituted a substantial compliance with 
the Oregon Food Law (L. O. L. § 2231) , making it unlawful for any per- 
son to sell baking powder in Oregon which does not hâve printed on the 
label, in plain English, free from ail technical or chemical phrases, the 
names of ail the ingrédients composing it 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. § 15.*] 

In Equity. Suit by the Crescent Manuf acturing Company, a corpora- 
tion, against J. D. Mickle. Decree for complainant. 

C. A. Riddle, of Seattle, Wash., for complainant. 
A. M. Crawford, Atty. Gen., of Salem, Or., and Walter H. Evans, 
Dist. Atty., of Portland, Or., for défendant. 

WOLVERTON, District Judge. This is a suit to enjoin J. D. 
Mickle, who is the State Dairy and Food Commissioner, from inter- 
fering with the sale in Oregon of Crescent Baking Powder, which is a 
product manufactured by complainant in Seattle, Wash., and sold in 
many states. The questions presented for détermination arise upon 
motion of the complainant for judgment on the bill and answer. 

Reduced to their ultimate analysis, the pleadings, as to ail material 
issues, .show about this state of facts: The Crescent Manufacturing 
Company is a Seattle, state of Washington, corporation, engaged, 
among other things, in the manufacture and sale of a food product 
known as Crescent Baking Powder, which is a mixture or compound 
consisting of five ingrédients, namely: Bicarbonate of soda, calcium 
acid phosphate, sodium aluminium sulphate, egg albumen, and corn 
starch. The egg albumen used in the powder is clean, wholesome, and 
nutritious, and enters into and becomes a part of the product to the 
same extent as ail other ingrédients therein. 

Complainant is engaged also in selling its product to wholesale and 
retail dealers in Oregon, and has heretofore sold and transported large 
quantities from Seattle, in the state of Washington, into the state of 
Oregon, and has established a large business and trade therefor within 
the latter state. 

The défendant J. D. Mickle is the Dairy and Food Commissioner for 
the state of Oregon, and intends and threatens to, and will, make and 
issue a ruling to bar and prevent the sale of such product within the 
state, because the same is declared to be adulterated, and the packages 
containing it are not labeled as required by the food laws of Oregon. 

The complainant avers that Crescent Baking Powder is not adulter- 
ated nor misbranded within the meaning of the food laws of Oregon, 

-•For other cases see same toplc & S ndmbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and that it is Jabeled and branded in full compliance with the labeling 
requirements of ail such laws, a copy of the label being set forth ; that 
said baking powder as an article o£ food does not contain any added 
poisons or deleterious substances of any kind whatsoever ; that it is a 
mixture and compound under its own distinctive name, and is not an 
imitation of, or offered for sale under, a distinctive name of any other 
article whatsoever; and that the name "Crescent Baking Powder" is 
plainly printed on ail tins or réceptacles in which said mixture or com- 
pound is packed or shipped or offered for sale, accompanied on the same 
label with a statement of the place where said article has been and is 
manufactured or produced. 

It is denied that said baking powder is not adulterated nor mis- 
branded, or that it is labeled or branded in compliance with the label- 
ing requirements of said laws, and it is alleged that said baking powder 
is adulterated by reason of an infinitésimal amount of egg albumen 
therein, which, while not of itself harmful, is used for the purpose of 
deceiving and def rauding the public into believing that said baking pow- 
der is better and of greater value than it really is, and that said com- 
pound is misbranded in that the ingrédients are not properly designated 
on the label. It is further denied that said baking powder is a mixture 
or compound under its own distinctive name, or that the compound is an 
article of food, or other than a compound used in preparing articles of 
food. Ail other matters herein set out stand admitted by the answer. 

The bill of complaint further expressly négatives, with référence to 
Crescent Baking Powder, every clause of the statute, section 4831, 
Lord's Oregon Laws, declaring when any article of food shall be 
deemed adulterated within the meaning thereof. 

Full compliance with the statute is admitted, except it is denied that 
no substance has been mixed with petitioner's product to lower or de- 
preciate, or injuriously afifect its quality, strength, or purity, and af- 
firmatively alleged that its value is depreciated to the extent of the 
amount of egg albumen contained therein, for the reason that tgg albu- 
men has no leavening power in itself. And it is further denied that 
complainant's product is not a damaged or inferior article of food, or 
is not made to appear better or of greater value than it really is. 

There can be no question that under the allégations of the bill the 
complainant is engaged in interstate commerce, in the shipment f rom 
Seattle, Wash., into the state of Oregon, and the sale of its baking pow- 
der to wholesale and retail dealers therein ; the said commodity com- 
ing to dealers within this state in the original packages. McDermott 
V. Wisconsin, 228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. 
(N. S.) 984. 

Further, the suit is in légal efïect against Mickle as an individual. 
and not against him as an officer of the state, or against the state. 
Mickle avows bis purpose and intention of excluding and barring com- 
plainant's product from the markets of the state, assigning as his rea- 
son therefor that said product has been declared (the déclaration being 
his) to be adulterated and misbranded within the meaning of the Ore- 
gon food laws. Besides, he threatens, and is threatening, according to 
the complaint, to issue a waming addressed to the varions wholesale 
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and retail merchants in the state to the effect that said baking powder 
is adulterated, and thus intimidating the dealers against buying and 
selling the product, whereby the business of complainant is seriously 
injured and impaired. Scully v. Bird, 209 U. S. 481, 28 Sup. Ct. 597, 
52 L. Ed. 899; Pratt Food Co. v. Bird, 148 Mich. 631, 112 N. W. 701, 
118 Am. St. Rep. 601 ; State ex rel. Ladd v. District Court, 17 N. D. 
285, 115 N. W. 675, 15 h. R. A. (N. S.) 331. 
ITie f ood laws of Oregon, so far as they are pertinent hère, provide : 

Sec. 4830, L. O. L. "The term 'food,' as used herein, shall Include ail arti 
clés used "for food or drink, or intended to be eaten or drunk by men, whether 
simple, mixed, or compound." 

Sec. 4831. "Any article shall be deemed to be adulterated wlthin the mean- 
ing of this act: (1) If any substance has been mixed with it so as to lower 
or depreciate, or injuriously affect its quality, strength, or purity. (2) If any 
inferior or depreciating substance has been substituted whoUy or in part for 
it. (3) If any valuable or necessary consistent or ingrédient has been whoUy 
or in part abstracted from it. (4) If it is in imitation of or sold under the 
name of another article. (5) If it eontains whoUy or any part of the diseased, 
decomposed, putrid, tainted, or rotten animal or vegetable substance or arti- 
cle, whether manufactured or not. Or in case of milk. If It is the product of 
a diseased animal. (6) If it is colored, coated, polished, or powdered, whereby 
a damaged or inferior article is sold, or if made to appear better or of greater 
value than it really is. (7) If It eontains any added substance or ingrédients 
which is poisonous or injurlous to health. • • * Provided further, that 
the provisions of this act shall not apply to a mixture or compound recog- 
nlzed as ordlnary articles or ingrédients of food in which every package sold 
or offered for sale has the name and address of the manufacturer and be dis- 
tinctly labeled under its own distinctive name and in a manner to plainly and 
correctly show that it is a mixture or compound." 

This latter proviso is perhaps superseded by a later statute, which 
conforms more nearly with the fédéral statute on the subject. Sess. 
Laws 1913, pp. 213, 214. 

Thèse provisions are the same in effect as are contained in the Na- 
tional Food and Drugs Act of June 30, 1906 (34 Stat. 768, 770, c. 3915 
[U. S. Comp. St. Supp. 1911, p. 1354]), with the exception that in the 
sixth subdivision of the state act the words "or if made to appear bet- 
ter or of greater value than it really is" are added. 

In addition to the f oregoing, the Oregon statutes contain a régulation 
for the labeling of baking powder before the same is sold within the 
state, as follows : 

Sec. 2231. "It shall be unlawful for any person or persons, flrm, or corpora- 
tion, or their agents, to sell or offer for sale in the state of Oregon, any bak- 
ing powder whether made within the state or without the state which does not 
hâve printed on the label in plain English, free from ail technical or chemical 
phrases (unless accompanied by its English équivalents of the same import or 
meaning) , the names of ail the ingrédients coœposing said baking powder." 

The entire controversy under the pleadings hinges about the added 
clause, the proviso, and provision respecting the labeling of baking pow- 
der. 

It is urged that Congress has by its législation fuUy occupied and cov- 
ered the field relative to the protection of the public against the adul- 
tération or misbranding of articles of food, and therefore that the stat? 
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législation, as it may aiïect foods dealt in in interstate commerce, îs void 
and inoperative. This it is unnecessary to décide, for, in the view I 
take o£ the local act and the admitted facts, the complainant's product 
is not subject to the denunciation thereof. 

It will be noted by a survey of the pleadings that it is denied by the 
answer that said baking powder is not adulterated, or is not misbranded, 
within the meaning of the Oregon food laws. The déniai as to the adul- 
tération, however, is accompanied by an affirmative allégation on the 
part of the défendant, which qualifies it, that the powder is adulterated 
by reason of its containing an infinitésimal portion of tgg albumen. So 
in connection with the déniai that the product is not misbranded, there 
is found in the complaint a reproduction of the label which constitutes 
the branding of the packages containing the product, and it is admitted 
that such is the label used. 

Also, the déniai of the allégation that said product is not made to 
appear better or of greater value than it really is must be construed 
with the qualification that it is so made to appear better and of greater 
value than it really is by the use in small proportions of the one in- 
grédient of egg albumen. 

[ 1 ] It is the cardinal purpose of thèse pure food statutes to protect 
the public against the imposition upon it of adulterated food products, 
and to prevent déception through misrepresentation by misbranding. 
The added clause under the Oregon statute is intended, no doubt, as a 
f urther saf eguard against adultération, and déception as to purity and 
quality. 

Now, as it respects the adultération of the complainant's baking pow- 
der, everything is conceded as to its genuineness and wholesomeness 
as an ingrédient or article of food, as measured by the requirements 
of the pure food laws of Oregon. But it is urged that the présence of 
the egg albumen makes the compound appear better or of greater value 
than it really is. The question is : Does it do that ? I think this is a 
question that may be determined on the record, without resort to testi- 
mony of experts or other persons. Admittedly, egg albumen is clean, 
wholesome, and nutritions, and its présence in the baking powder does 
not render the product any less wholesome, nor detract in any degree, 
even the slightest, f rom its quality as an ingrédient or article of food ; 
consequently, absolutely no harm can come therefrom to any person 
using the compound. 

Referring to an affidavit of Dr. Harvey W. Wiley, whioh is contained 
in one of the brief s of counsel for défendant, we find this statement : 

"Ordinary baking powdei-s not containing albumen, when placed in a glass 
and treated witb. vvater, permit the reaction to take place between the acid 
élément, whatever it may be, and the basic élément, which is in ail cases bi- 
carbonate of soda. Carbon-dioxide which is liberated in this reaction escapes 
freely from the baking powder containing no egg albumen. On the other haud, 
in baking powders containing egg albumen a fllm of the albumen holds the 
bubbles of the carbon-dioxide, causing it to foam and fiU the glass with a 
more or less permanent bubble. 

"To the unscientiflc observer, this would indlcate that the carbon-dioxide 
In the baldng powder containing the egg albumen is more abundant and more 
serviceable than that in the powders not containing the albumen." 
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The test referred to in the statement is the water-glass test which 
was alluded to in argument. But note the statement relative to the in- 
dication by an appHcation of the test to an unscientific observer. It is 
only in comparison with other baking powder not containing the egg 
albumen that the carbon-dioxide would appear more abundant and more 
serviceable. If ail baking powder contained the egg albumen, could it 
be said that its effect was to make it appear better or of greater value 
than it really is ? The carbon-dioxide is in the compound in any event, 
and the egg albumen aiïords a démonstration that it is there, while in 
other baking powders the démonstration is in the baking of the bread 
in which it is used. As said in the argument, the water-glass test is one 
that any one can make prior to using the baking powder, and thus dé- 
termine at once its purity or staleness for use. The présence of the egg 
albumen becomes, therefore, a trade différence or distinction between 
Crescent Baking Powder and other baking powders in use, but it does 
not render the powder better or of greater value, nor does it make the 
same appear better or of greater value than it really is. The powder 
has the same leavening quality without the egg albumen as with it, and 
has the same quality with it as without it. The egg albumen only serves 
to demonstrate, in a ready, simple, inexpensive, and practical way, that 
the leavening quality is there, and the product has not become stale and 
unfit for use. The présence of the egg albumen, affording as it does a 
simple and practical test, may constitute a trade advantage, such as a 
trade-mark or trade-name may afford to those who acquire it, yet it is 
an advantage that legitimately belongs to the proprietor. Let it be em- 
phasized that it is only in comparison with other baking powders that 
the présence of the albumen with the test makes the carbon-dioxide ap- 
pear more abundant or more serviceable in the Crescent. It does not 
change in the least the inhérent quality of the article, or its leavening 
power, for better or for worse, and hence it cannot be regarded as a dé- 
ception or a f raud in any degree. 

I hold, therefore, that, within the intendment of the statute, the prés- 
ence of the egg albumen does not make the Crescent Baking Powder 
appear better or of greater value than it really is. 

This renders it unnecessary to consider whether Crescent Baking 
Powder is a compound under its own distinctive name, and subject to 
exemption contained in the latter clause of section 4831 quoted above, 
or its amendment. 

As to the labeling, there may be a question whether, as applied to in- 
terstate commerce, the Oregon statute pertaining to baking powder is 
not inimical to the fédéral Constitution. McDermott v. Wisconsin, 
supra. I waive this also without deciding. 

[2] But the label adopted is not subject to the denunciation of the 
Oregon statute. llie ingrédients of the compound are bicarbonate of 
soda, calcium acid phosphate, sodium aluminium sulphate, egg albumen 
and corn starch. The label contains this legend : 

"This Baking Powder contains the following ingrédients and none other: 
Starch, Egg, Phosphate, Bicarb. Soda, Sodium Aluminium Sulphate." 
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It would be sticking in the bark to hold that this îs not a substantial 
compliance with the statute. Any one who is acquainted with the Eng- 
lish language will readily be apprised of the ingrédients composing the 
article offered for sale. 

Complainant is entitled to a decree permanently enjoining the défend- 
ant from issuing his proposed ruling or order inhibiting the sale by 
complainant of Crescent Baking Powder in Oregon, and it is so or- 
dered. 



DBLAWARE, L. & W. R. CO. v. VAN SANTWOOD et al., Public Service 
Commission of Second District of New York, 

(District Court, N. D. New York. July 14, 1914.) 

1. Raii-hoads (§ 218*) — Service — Public Service Commission — Oeders. 

Where a railroad company dlscontinued two trains a day each way, 
and was ordered by the public service commission to restore tliem, and 
it appeared tliat the people residlng In tbe terminal citles were amply 
served without them, the question of the right of the commission to or- 
der the trains restored depended on whether the eonvenience and neces- 
sities of the résidents of certain small intervening towns demanded the 
restoration and opération of the trains in question. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. | 715 ; Dec. Dig. 
§ 218.*] 

2. Railroads (§ 218*) — Service — Necessitt of Additionai, Service. 

Where a railroad operated a Une between two cities, and sufHcient 
steam trains were run to accommodate the neeessities of the people of 
those citles and an intervening city, and two steam trains a day each way 
were run which reasonably served the eonvenience and supplied the rea- 
sonable neeessities of four small intervening points, the résidents of whleh 
also had the eonvenience of a through interurban trolley Une, complain- 
ant would be considered as having performed its whole duty to the pub- 
lic, and could not be compelled by the public service commission to oper- 
ate two additional trains over the road each way per day at a net loss of 
over $3,000 per annum. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 715; Dec. Dig. 
§ 218.*] 

In Equity. Suit by the Delaware, Lackawanna & Western Railroad 
Company to restrain Seymour Van Santwood and others, constituting 
the Public Service Commission of the Second District of New York, 
froin enforcing an order requiring complainant to restore, run, and 
operate two trains each way, in addition to the service existing at the 
date of the order between Oswego and Syracuse. Decree for com- 
plainant. 

F. W. Thompson, of New York City, for complainant 
L. P. Haie, of Albany, N. Y., for défendants. 

RAY, District Judge. The complainant is a corporation of the 
State of Pennsylvania and engaged principally in Interstate commerce 
and transportation of both freight and passengers. It does considéra- 
ble intrastate business. 

The city of Oswego, with a population, in 1910, of 23,368, is situat- 
ed on Laice Ontario, at the mouth of the Oswego river, and is distant 

•For other cases see same toEic & i numbeh in Dec. à Ma. Digs. 1907 to date, & Rep'r Indexes 
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from the city of Syracuse some 35 miles, which has a population of 
some 180,000 and is situated on the main lines of the New York Cen- 
tral & Hudson River Railroad Company. In 1865, the city of Oswego 
had a population of 19,288. The intervening towns are Fulton, 24 
miles from Syracuse and 11 miles from Oswego, with a population of 
10,480; Baldwinsville, 12 miles from Syracuse, with a population of 
3,099; South Granby, 19 miles from Syracuse, with a population of 
84; Lamson, 16 miles from Syracuse, with a population of 750. In 
addition, there is Little Utica off the line and west of Lamson 3 miles, 
with a population of 100, and Lysander with a population of 305 sit- 
uated five miles west of Lamson. There is considérable manufacturing 
at Oswego, Fulton, and Baldwinsville, substantially none at the other 
points, except Syracuse, and the surrounding country is made up of 
farms of ordinary fertility. Each of the places named has a post of- 
fice. 

The two trains in question had been run by the complainant some 
years prior to their discontinuance. At the time of such discontinuance 
and also at the time of the making of the order complained of, there 
was the following service by steam operated roads between Oswego 
and Syracuse, viz. : By the Delaware, Lackawanna & Western Rail- 
road running through Fulton, Baldwinsville, Lamson, and South Gran- 
by, four trains each way daily ; by the New York Central & Hudson 
River Railroad by way of Fulton and Phœnix, four trains each way 
daily ; by New York, Ontario & Western, through Fulton to Oneida, 
there Connecting with the New York Central & Hudson River, two 
trains each way daily ; and by the Empire Railways Company, a trol- 
ley line, running cars through Fulton and Baldwinsville at least every 
half hour for the day and part of the night. It is évident that, con- 
sidering the population to be served, eight steam operated trains each 
way with a trolley car every half hour in addition was more than what 
was' necessary for Syracuse, Baldwinsville, and Fulton. Lamson and 
South Granby had the four D. and L. steam trains and were within 
three miles from the trolley line. Lysander and Little Utica are ofif 
the line entirely from 3 to 6 miles. By discontinuing the two trains 
in question Lamson and South Granby and passengers coming from 
Lysander and Little Utica were deprived of the two steam trains each 
way, but could be served by the trolley line in cases of necessity by 
some travel by ordinary road. 

This line of road from Syracuse to Oswego while leased and operat- 
ed by the Delaware, Lackawanna & Western is a separate corporation. 
It is seen that Oswego and Fulton are each a compétitive point for the 
four roads named, and South Granby, Lamson, and Little Utica and 
Lysander for the Delaware, Lackawanna & Western and the trolley 
line. 

In 1884, the gross revenues of the Delaware, Lackawanna & Western 
for operating thèse four trains each way between Syracuse and Os- 
wego were $103,660.37. The trolley line was not then in opération. 
This revenue has steadily decreased until in 1912 it was for the same 
service only $36,111.36, a decrease of $67,549.01, for 1912, comparing 
1884 with 1912. This was not due to any change of schedule. In 
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1890, the complainant carried 340,648 passengers on this lîne between 
Syracuse and Oswego, an average haul of 12 miles and of 20 cents 
per mile revenue per passenger, while in 1912 the average haul per 
passenger was 11 miles and 21 cents revenue. For some years the 
complainant has been operating and running thèse four trains at a 
large loss. It cannot be denied that the running and opération of thèse 
two trains in question (ordered restored) and which are discontinued is 
wholly unnecessary for ail the points and the principal points rnen- 
tioned. For Lamson, South Granby, Little Utica and Lysander, their 
running would be convenient for the people residing at those points 
and those residing elsewhere and desiring to visit those points- 

The main line of the Delaware, Lackawanna ,& Western runs f rom 
New York to Buiïalo with this branch to Syracuse and Oswego. This 
branch is made up of two roads owned by other companies but leased 
by the Delaware, Lackawanna & Western. It is évident that if the 
line f rom Oswego to Syracuse, the Oswego & Syracuse Railroad, was 
being run by the company owning it, itself, it could not maintain the 
service demanded by the order of the commission. A prolonged ef- 
fort so to do would bankrupt the owner. However, the convenience, 
etc., of the public who désire to use the line to Syracuse and Bing- 
hamton and to Oswego and the main line and other Connecting lines is 
to be considered. 

[1] The true inquiry is whether or not the convenience and neces- 
sities of the people at South Granby, Lamson, Little Utica, and Lysan- 
der demand the restoration, running, and opération of the two trains 
in question (those discontinued and ordered restored). South Gran- 
by and Lamson are on the line, and the combined population is, in 
round numbers, 850. Lysander and Little Utica bave a population 
combined of 400, and to serve the necessities and convenience of thèse 
1,250 people, residing in an agricultural community, should the com- 
plainant, the Delaware, Lackawanna & Western Railroad Company, 
be compelled to operate four trains per day each way between Os- 
wego and Syracuse at a large pecuniary loss to the company? Are 
not two trains each way on complainant's road sufficient for the con- 
venience and necessities of the public? It is not contended by the com- 
plainant that taken as a whole the road is run and operated (exclusive 
of freight trains) at a loss, or that the branch, made up of two leased 
roads, from Oswego to Binghamton, fails to pay expenses, etc., when 
thèse trains in question are operated. In Minneapolis & St. Louis R. 
Co. V. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151, in 
référence to rates fixed by the commission, it was held : 

"The presumption is that the rates fixed by the commission are reasonable, 
and the burden of proof is upon the railroad company to show the contrary. 
A tarife fixed by the commission for coal in car load lots is not proved to be 
unreasonable, by sbowlng that if such tarife were applied to ail freight the 
road would not pay its operating expenses, since it might well be that the ex- 
isting rates upon other merchandise, which were not disturbed by the com- 
mission, might be sufficient to earn a large profit to the company, though It 
might earn little or nothing upon coal in car load lots." 

St. Louis & San Francisco R. Co. v. Gill, 156 U. S. 649, 15 Sup. 
Ct. 484, 39 L. Ed. 567, is another rate case, and it is recognized that, 
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when a state régulation establishes rates so unreasonable as to practi- 
cally destroy the value of the property of companies engaged in the 
carrying business, such législation is in conflict with the Constitution 
of the United States as depriving the company of its property vvithout 
due process of law, etc. ; but, when railroads in one state become Con- 
solidated with others in another state, it was held that the proper test 
of the reasonableness of the rates is as to their effect upon the Consoli- 
dated line as a whole. 

[2] If in the case of the Delaware, Lackawanna & Western Rail- 
road, extending as it does through New Jersey, the eastern half of 
Pennsylvania, and the western half and central portion of the state 
of New York, railroad commissioners created by the several states 
named may prescribe that sufficient trains f rom point to point, as from 
Water Gap to Scranton, Scranton to Binghamton, Binghamton to 
Norwich, Norwich to Utica, Binghamton to Elmira, and Syracuse to 
Oswego, and so on covering the entire road, must be run to accommo- 
date the necessities and convenience of ail the people in each of the 
small intervening towns, even though operated at a loss, the profits of 
the road and ail its accumulations would soon be eaten up, and in a 
few years this road, so operated, would become worthless. If nu- 
merous nonpaying trains may be compelled in order to serve the con- 
venience of a very few residing in small towns situated between two 
larger places on the line of the road, it may be donc at ail points on 
the line, and the profits, if any, of the paying trains, including f reight, 
will be eaten up ; and, if there is to be a curtailment of service, where 
shall it be, and on what principal based ? What is reasonable and what 
is reasonably necessary is not to be determined by the occasional wants 
and wishes and convenience of a very few people living at points along 
the line. It seems to me that when steam trains enough are run be- 
tween the city of Oswego and the city of Syracuse to accommodate and 
serve the necessities of the people of those cities and the intervening 
city of Fulton, and two steam trains per day each way are run which 
reasonably serve the convenience and supply the reasonable necessities 
of the four small intervening points, and thèse people also hâve the 
convenience of the trolley line as described, the complainant has per- 
formed its whole duty to the public, and that to compel the running of 
the two additional trains between thèse points at a net loss of over 
$3,000 per annum is unjust and unreasonable and in violation of the 
constitutional rights of the complainant. 

In 33 Cyc. 639, 640, we find the f ollowing : 

"Train Service and Accommodations. — A railroad company authorized to 
condemn land and act as a common carrier must provide such train service 
and accommodations as will meet tlie necessities of the gênerai public, and not 
merely serve private interests ; but the estent of its duty in this regard varies 
as the exigencies of the traffic and its remunerative character demand and 
justify, and the manner in which it shall conduct its business, including the 
number and frequency of trains, rests largely in the discrétion of the com- 
pany. While this discrétion must be exercised in good faith and with a due 
regard to the interests of the public, it seems that in the absence of express 
statutory authority the courts hâve no power to interfère with it or to re- 
quire more trains or additional accouimodations so long as the railroad com- 
pany does not suspend or cease its dutles as a common carrier, and certainly 
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such an order Is un-warranted where the road as operated Is unable to pay 
expenses, or where it Is not shown tJiat the facilities furnished are not rea- 
sonably adéquate and the increase demanded would Impose an undue hard- 
ship upon the company. A railroad company is bound on common-law prin- 
ciples to stop a sufficient number of its trains at stations to meet the demands 
of public convenience and business necessity; but it is a reasonable régula- 
tion on the part of the railroad company that certain trains shall not stop at 
ail stations provided there are enough to serve the purpose of local travel, 
except as to places where it is expressly requlred by statute that ail trains 
shall stop. Separate trains for freight and passengers should be run if there 
is a demand for each class of tratHc and the business of the road Is sufflciently 
large and profitable to warrant it, but otherwise this will not be requlred and 
mlxed trains may be operated. A board of railroad commissioners bas no au- 
thority to Interpret and enforce a contract between a railroad company and 
private individuals as to the maintenance of a station, but where In the con- 
sidération of the grantlng of a right of way the railroad company agrées with 
a landowner to build a station upon his land and stop ail regular trains at it, 
he may maintain an action for the speciflc performance of the contracL" 

See, also, what is said in Atlantic Coast Line R. Co. v. North Caro- 
lina Corporation Commission, 206 U. S. 1, 27 Sup. Ct 585, 51 L. Ed. 
933, 11 Ann. Cas. 398. 

The injunction pendente lite is granted. 



Ex parte LA PAGE. 

In re LA PAGE et al. 

(District Court, N. D. New York. August 17, 1914.)' 

1. Extradition (§ 14») — Peoceedings for Extradition — Sufficienct oi" 

Evidence, 

In extradition proceedlngs Instituted for the purpose of taklng a citi- 
zen and résident of the United States to Canada or Great Britain for trial 
for a crime there committed, évidence must be produced that a crime was 
commltted and that there is reasonable ground to believe accused guilty 
of the offense. 

[Ed. Note. — For other cases, see Extradition, Cent. Dlg. §§ 15, 16 ; Dea 
Dig. i 14.*] 

2. Extradition (§ 14*) — Peoceedinqs for Extradition — Sufficienct of 

Evidence. 

In a habeas corpus proceeding by a citizen of the United States sought 
to be extradited to Canada for trial for the larceny of a calf, a turkey 
gobbler, and a number of hens, évidence as to accused's guilt held insuffl- 
cient to justify his extradition. 

[Ed. Note.— For other cases, see Extradition, Cent. Dlg. §§ 15, 16 ; Dec 
Dig. § 14.»] 

3. Lahcent (§ 64*) — Evidence — Possession dp Stolkn Propertt. 

While the possession of recently stolen personal property Is some évi- 
dence that the possessor is the thlef, such possession must be a conscious 
possession, and, where the évidence makes it at least Just as probable that 
the stolen property was placed on the premises of the suspected party by 
some one else, the présence of the property on his premises bas no pro- 
bative force. 

[Ed. Note. — For other cases, see Larceny, Cent Dig. §§ 170-178; Dec. 
Dig. § 64.*] 

•For other casea see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Application for the extradition of Joseph La Page and others under 
the treaties between the United States of America and the Kingdom 
of Great Britain, and pétition by Joseph La Page for writ of habeas 
corpus. Writ sustained, and petitioner discharged. 

On examination before a United States commissioner, the défendant 
Joseph La Page having been held for action by the State Department 
in déportation proceedings to answer in the Dominion of Canada for 
an alleged crime, alleged to hâve been there committed by him, said 
La Page sues out this writ on the claim that the évidence is wholly in- 
sufficient to justify bis being held and subjected to imprisonment, etc. 

John P. Kellas and Le Roy M. Kellas, both of Malone, N. Y., for 
petitioner. 

Charles Fox, of New York City, for Consul General. 

RAY, District Judge. [1] It is fundamental in extradition pro- 
ceedings instituted for the purpose of taking a citizen of the United 
States, residing hère, to Canada, or any part of Great Britain, for 
trial there on the claim that such citizen has committed a crime there 
(one within the treaty and laws), that such évidence must be produced 
as shows, first, that a crime was committed there, and, second, that 
there is at least reasonable ground to believe that the person sought to 
be deported is guilty of the offense charged. 

[2] One James Arnold, a résident of Godmanchester in the Domin- 
ion of Canada, asserts that on the 27th and 28th days of May, 1914, 
he was the owner of some 70 Plymouth Rock hens, a grade Ayshire 
heifer calf, and a large turkey gobbler, and that the gobbler and hens 
were locked up for the night in bis henhouse. Also, that on the morn- 
ing of May 28th, between 3 and 4 o'clock he discovered that the calf 
(one of five) had been stolen, and then or a little later that the gobbler 
and a number of bis hens had been stolen. The évidence is sufficient 
to establish that this property was missing. 

This witness also states that on the morning of May 28, 1914, be- 
tween 3 and 4 o'clock a. m., he arose and went to the barn and dis- 
covered that the calf was missing; went to the highway some dis- 
tance away where the bars were partly down, and found the foot- 
prints of men, those of more than one, those of a pair of horses, and 
also wheel tracks, and thèse showed the team had been standing there 
some time; and that he then called his wife. She corroborâtes this 
part of his évidence, and also the allégation that the henhouse had been 
broken into. He also says the wheel and other tracks indicated the 
wagon came from the north and went south. The défendants arrested 
resided southerly from Arnold some five miles distant. He says that 
in his wagon he f ollowed thèse tracks to the home of La Page ; that 
there was a heavy dew, and he followed the track around the La 
Page house and to his barn. Whether there was any track leading 
away from the barn and further out does not appear, and he did not 
note and could not tell whether or not the horses that drew the wagon 
were shod ail round. It does not appear whether or not any road turns 
off from the one in which for miles he says he followed this track driv- 
ing as fast as he could. To corroborate this the sheriff, who got there 
216 F.— 17 
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later, says that when he reached La Page's he (La Page) was putting 
thills on his milk wagon and that the pôle looked as though recently 
used. How recently did not appear. Also, that one of the horses in 
the barn was wet with sweat and one witness said "panting." This 
horse was shod in front only, and if its tracks had been tollowed some 
four miles this fact would hâve been observed. The évidence was un- 
contradicted that that particulaf horse had been out the night before 
(the 27th) for drawing potatoes and not cleaned. Also, that this 
morning of the 28th and just before the arrivai of the sherilî at least 
for 13/2 to 2 hours after La Page drove over the road, if he did, this 
horse "wet with sweat and panting" had been driven (unhaltered) with 
another f rom the pasture into the barn ; that they were loose and for 
some 10 or 15 minutes ran up and down the highway for some dis- 
tance ; also, that this one had been rolling in the wet grass. Ail this 
was shown by members of the family and by a neighbor. 

If one of the horses was wet with sweat and panting from being 
driven some miles drawing a wagon, the other would hâve showed 
some signs of having been driven. But the évidence and circumstances 
show clearly that the "wet with sweat" and "panting" of the horse 
:ould not hâve been caused by being driven on the road attached to a 
.vagon that morning or night. The interval of time between being so 
Iriven, if so driven, and when seen by thèse witnesses, was such that 
,:he "sweat" must hâve dried off and the "panting" must hâve ceased. 
But the running up and down the road when being driven in from 
the pasture fully accounts for this condition, The marks of the sad- 
dle of a harness on the back of a horse used will remain a long time 
unless the horse is curried or brushed so as to remove them. The évi- 
dence altogether, instead of showing that La Page's horses, or either 
of them, had been driven on the road that night of May 27-28, or in 
the early morning of the 28th, drawing the wagon making wheel 
tracks claimed to hâve been followed by Arnold by means of the 
tracks, shows the contrary. There was no évidence that the highway 
was wet with rain or dusty, or that there were not other wagon tracks 
on it, or that the tracks followed to the barn of La Page did not then 
pass on. But a neighbor of La Page saw Arnold on his way driving 
towards La Page's résidence, and when Arnold asked where La Page 
lived or whose house it was on ahead, and on La Page's house being 
pointed out Arnold said that was where he was going. This évidence 
of the wagon tracks and sweating and panting horse, in view of the 
other known, proved, and conceded facts, is worthless as tending to 
fix this larceny on La Page. 

The sherifif and others came almost immediately on the arrivai of 
Arnold at La Page's résidence, and a strict and thorough search of the 
entire premises of La Page was made, including woods, lots, barns, 
and home, and well in the barn, both inside and out, and no objection 
was made to such search and no obstacle interposed. Nothing was 
found. No stolen property was there discovered; no suspicions cir- 
cumstance, aside from the alleged sweating horse, then existed. The 
La Page family went about its business. But Arnold and several 
others were on the watch on the premises ail day and ail the evening 



EX PARTE LA PAGE 259 

and night of the 28th. There was a well in La Page's pasture some 
six rods from the house and three rods from the pig pen. This was 
in plain sight and was not, so far as appears, investigated on the 28tb 
but may hâve been. During the night of the 28th and 29th the atten- 
tion of two sons of La Page was attracted to the squawking of a goose 
near the pig pen indicating a movement of thèse people who were lin- 
gering about the premises, or of other persons. Thèse young men 
went in that direction and found a person in the immédiate vicinity of 
the well who could not be identified on account of the darkness, and 
on being approached this person ran rapidly away, and the sons were 
unable to catch him. It cannot be successfuUy contended that this was 
a made-up story. Arnold with his crowd was about, and no one of 
them was called by the prosecutor to deny. Indeed, it was not shown 
who thèse night visitants remaining about the premises that night 
were. It is évident they were hostile. They were not placed there 
by the sheriff. 

The next day at the instigation of some one there was a research. 
A body of men was arrangée! in line and advanced, and when this weU 
was reached a pôle with a hook was produced and the turkey gobbler 
pulled from the water in the bottom of the well. It is strange indeed 
that this well was not searched or probed the day before when the 
other was. Feeling out wells was in the mind of the searching crowd 
that day and ail this ground was gone over. The well beyond the pi^' 
pen was not concealed. As the La Page family had been under con- 
stant surveillance from daylight in the early morning of the 28th, no 
one of the family had had time or opportunity to place the gobbler in 
the well. If La Page stole the gobbler, he stole the calf and hens, and 
the query is what has become of them? A slight attempt was made 
by Arnold to state that he identified about 11 p. m. by the light of a 
lantern a hen at roost in La Page's henhouse as one of his by the 
color of the feathers around its neck. As this hen was shown to hâve 
had at the time a brood of chickens, this identification of the one hen 
is too uncertain to demand any considération. There was no évidence 
to show any addition in number to La Page's hens. He was and is a 
farmer, and that he owned hens of his own of this breed or variety 
was not questioned. It is more than probable that during the night 
of May 28-29, the actual possessor of calf, hens, and gobbler placed 
the latter in La Page's well to divert suspicion from himself or them- 
selves. 

[3] The possession of recently stolen personal property is some évi- 
dence that the possessor was the thief, and its probative force dé- 
pends on the attending circumstances. But such possession must be 
a conscious possession, or possession under such circumstances as to 
show that the possessor knew it was on his premises, and when the 
proof shows that it was just as probable, or, as hère, more probable, 
that the stolen property was placed on the premises of the suspected 
party by another or others, the mère présence of the property on the 
premises has no significance. George La Page, a married son of 
Joseph La Page, lived with his family a mile away across the lots, but 
more than that by the road. While Arnold was at La Page's in the 



260 216 FEDERAL REPORTER 

early morning of the 28th, he saw George corne around the barn from 
the direction of his home vvith a lantern. He was arrested. The évi- 
dence shows he was at his father's the evening before; that at 11 p. 
m. he went home across the lots, much the nearer way, and, it being 
very dark, that he borrowed this lantern ; that he was home ail the re- 
mainder of the night, and the morning of the 28th was on his way to a 
neighbor where he was working and stopped to leave the lantern. He 
was discharged. La Page has two other grown-up sons who réside 
with their father, and ail were at home the night of May 27th and 28th. 
The évidence of Arnold and his wife was that there were tracks of 
men, not of a man, at the barn where the horses stood. If La Page 
was at Arnold's the night and morning of the 27th and 28th of May, 
it must be his sons, or one of them, was with him ; but both were dis- 
charged. The défendant Joseph La Page was evidently held and his 
déportation sought for the reason he owned the farm on which is 
situated the well in which the gobbler was f ound the second day after 
the theft and after a posse of unfriendly people had been in possession 
practically of the farro and well for a day and a night and after a 
day's unavailing search had been made. 

This was not the possession of stolen property such as alone will 
justify either conviction or déportation to Canada for trial. See 1 
Wigmore on Evidence, p. 211, §§ 152 and 154; Commonwealth v. 
Harry Bell et al., 102 Mass. 163, 165. Neither actual personal pos- 
session nor possession with knowledge of such possession by the de- 
fendant is shown, nor did he hâve the actual possession of the place 
where the gobbler was found for the preceding 24 hours during which 
time it was in the possession of those seeking to fix on him the crime 
of the larceny of the gobbler and through that the stealing of the calf 
and hens and the breaking into the henhouse. When taken from the 
well, the gobbler was in a bag or sack used by merchants in selling a 
certain kind of merchandise. The défendant had such bags, but sub- 
stantially any farm and ail farmers might hâve 'them. Thèse people 
around the defendant's premises could hâve taken one or could easily 
hâve procuréd it elsewhere. It was not shown to hâve been defendant's 
bag or sack. It may hâve been and it may not hâve been. The évi- 
dence against the two sons residing at home was just as strong as that 
against Joseph La Page, and yet they were discharged. 

The writ is sustained, and défendant discharged. 
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DOCTOR JACK POT MINING CO. v. MARSH et &L 

SAME V. HUMFHKEÏS. 

(District Court, D. Colorado. Aprll 6, 1914.) 

Nos. 5865, 6100. 

jDDaSfENT (§ 684*) CONCLUSIVENESS PERSONS BOUND. 

A judgment adjudging that plaintiflf was the owner and entitled to thé 
possession of a vein or Iode of ore was not coDclusive as to Its ownership 
as agalnst lessees of the défendant, who entered as such long prior to the 
rendition of sueh judgment, and prior to the institution of the suit, in ac- 
tions against them for trespass. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1207 ; Dec. Dlg. 
§ 684.*] 

At Law. Two actions by the Doctor Jack Pot Mining Company 
against Frank R. Marsh and others and against A. E. Humphreys, re- 
spectively. On motions to strike, and demurrers to the complaint. 
Motions sustained, and demurrers overruled. 

Wm. V. Hodges, Mason A. Lewis, and James B. Grant, ail of Den- 
ver, Colo., for plaintiff. 

Chinn & Strickler, of Colorado Springs, Colo., and Thomas, Bry- 
ant, Nye & Malburn and C. F. Clay, ail of Denver, Colo., for défend- 
ants. 

LEWIS, District Judge. In each of thèse actions the plaintifï asks 
for damages on account of trespasses quare clausum fregit. The prem- 
ises charged to hâve been entered is a vein or Iode of precious ore. 
There are two counts in each complaint, but for the purposes presently 
to be considered they are identical. The défendants hâve moved to 
strike certain allégations found in each count, which are to the efEect 
that in 1909 plaintiff filed in this court an action against the Work 
Mining and Milling Company, the défendants' lessor, wherein the 
plaintiff claimed to be the owner of said vein or Iode, and that on the 
trial of said action in 1910 plaintiff recovered judgment against said 
Work Mining and Milling Company wherein the issues were found in 
favor of the plaintiff, and that it is the owner and entitled to the pos- 
session of the vein or Iode on which the trespasses are alleged to hâve 
been committed, that this judgment was on appeal affirmed, and that 
the défendants hère in each of thèse cases, having entered as the lessees 
of said Work Mining and Milling Company, are bound by said judg- 
ment against that company. Each count in each complaint discloses 
that the défendants entered as lessees of the Work M. & M. Company 
long prior to the rendition of the judgment against it and prior to the 
institution of that suit. The term of the lease, given to the défendants 
in the first case above, had expired when the suit against the Work 
Company was begun, and they were out. In the second case the de- 
fendant was still in when that suit was brought. 

The only authority presented by the plaintiff in resisting the motion 
to strike the allégations in each count, the substance of which is set 

•For other cases see same toplo & § numees in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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forth above, is an opinion by the Suprême Court of Minnesota, found 
in the case of Blew v. Ritz, 82 Minn. 530, 85 N. W. 548. In that case 
it appeared that the plaintiff, Mrs. Blew, owned an eighty-acre tract of 
land. In September, 1877, she executed a mortgage on this land to J. 
I. Case & Co. She was at that time a married woman and her hus- 
band did not join in the exécution of the mortgage. For that reason it 
was void, but Mrs. Blew did not know it. The mortgage was foreclos- 
ed, and thereafter, through mesne conveyances, Burnham and Derby 
acquired whatever title passed by the foreclosure. They leased the 
land to the défendant Ritz, and he cropped the same for three successive 
seasons. When Mrs. Blew was informed that the mortgage she had 
given was void, for the reason that her husband had not joined in its 
exécution, she commenced an action against ail parties holding con- 
veyances to the land subséquent to her mortgage, including as party 
défendants Burnham and Derby, the defendant's lessors, for the pur- 
pose of determining validity of claims adverse to hers in the land. 
Judgment was rendered in that action in her favor. The défendant 
Ritz had entered as the tenant of Burnham and Derby bef ore the déter- 
mination of that suit and also before it was instituted, as I gather the 
facts. When she was informed that the mortgage was void she noti- 
fied the défendant that she claimed the premises and demanded then 
the possession of him. Ritz was not a party to the suit against Burn- 
ham and Derby et al. After the détermination of that suit and it had 
been adjudged therein that she had right to the title and possession of 
the property, she then brought this action against Ritz to recover dam- 
ages for the unlawful entry, use and occupation of the land by him. 
Upon the trial of the case against Ritz the judgment roll in the suit 
against Burnham and Derby and others was offered in évidence by 
the plaintiflf to disprove any right in the défendant Ritz under bis lease. 
The court, in considering the efifect of that judgment against the ten- 
ant Ritz, says : 

"It Is now inslsted that défendant, not being a party to that suit, Is not con- 
cluded by the judgment against Burnham and Derby as lessors, although he 
speclflcally places his right to oecupy the land upon the lease derived from 
them in his answer. Under thèse cireumstances he must be treated in his 
right to oecupy the land as the prlvy of, and Iflentified in interest with, his 
lessors, who gave him possession, and upon whom he expressly relies ; con- 
sequently he is bound by the judgment against them, and there was no error 
In admittlng it in évidence." 

Much can be said in commendation of the rule there announced by 
the Minnesota court. If it be true, as alleged, that the only claim, un- 
der which the défendants entered and extracted the ore, was as lessees 
of the Work Company, it would appear to be an idle proceeding to liti- 
gate over again the question of title between the plaintiff and said les- 
sor, the Work Company; which necessarily follows if the lessees of 
that company are not bound by the judgment as to title determined in 
that case. And thus suits against successive lessees may bring contra- 
dictory results as to them, as well as to the judgment obtained against 
the lessor; and the absurdity of this from the every-day viewpoint is 
pointed out in Spencer v. Dearth, 43 Vt. 106, though a case quite différ- 
ent in character from the one in hand. 
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AU of this is met by the watchful principle, sometimes strained, 
which gives every man his day in court before anything affecting his 
rights is adjudicated, unless the proceeding be in rem. 

But whatever we_may think of Blew v. Ritz, the law seems settled to 
the contrary. It is not necessary to review the authorities at length. 
They are well-nigh unbroken in both text and case law. There are, 
however, exceptions to this rule in other classes of cases, but with 
which we are not now concerned. 

In Black on Judgments, vol. 2, § 549, the author, after considering 
the plea of res adjudicata and announcing the gênerai rule that it can 
be availed of only by parties or those in privity with them, says : 

"In the second place, prlvles, in such sensé that they are bound by the Judg- 
ment, are those who acquired an interest in the subject-matter after the ren- 
ditlon of the judgment; If their title or interest attached before that fact, 
they are not bound unless made parties." 

In Freeman on Judgments, vol. 1, § 162, it is said: 

"It is well understood, though not usually stated In express terms In works 
upon the subject, that no one is privy to a judgment whose succession to the 
rights of property thereby afifected occurred previously to the institution of ' 
the suit. A tenant in possession prior to the commencement of an action of 
ejectment cannot therefore be lawfuUy dispossessed by the judgment, unless 
made a party to the suit. The assignée of a note is not affected by any litiga- 
tion in référence to it beginning after the assignment. No grantee can be 
bound by any judgment in an action commenced against his grantor subsé- 
quent to the grant ; otherwise a man having no interest in property could de- 
feat the estate of the true owner." 

The principle thus announced is applied in DuU v. Blackman, 169 
U. S. 243, 18 Sup. Ct. 333, 42 L. Ed. 733. 

The rule is stated again in Old Colony Trust Co. v. Omaha, 230 U. 
S. 100, 122, 33 Sup. Ct. 967, 57 h. Ed. 1410. The lessees were strau- 
gers to the judgment against the Work Company. 

There is slight comfort on the other side in Key v. Wood's Adm'r 
14 Md. 86; Johnson v. Richmond Co. (C. C.) 63 Fed. 494; Lichty et 
ux. v. Lewis et ux. (C. C.) 63 Fed. 535; Id., 77 Fed. 111, 23 C. C. A. 
59; Bank at Hamburg v. Flynn (C. C.) 38 Fed. 798; Railroad Equip- 
ment Co. v. Blair, 145 N. Y. 607, 39 N. E. 962; Kolb v. Swann, 68 
Md. 516, 13 Atl. 379; Baylor's Lessee v. Dejarnette, 13 Grat. (Va.) 
163 ; and gênerai expressions in Town of Canaan v. Turnpike Ce, 1 
C'onn. 1. 

It results that the motion to strike must be sustained. 

II. The défendants' motion also embodies a demurrer to each cause 
of action in each complaint. But I hâve no doubt that each count in 
each complaint states a good cause of action. The demurrers will 
therefore be overruled. 
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COCA-COLA CD. v. BRANHAM et al. 
(District Court, E. D. Oklalioma. July 15, 1914.) 

1. Trade-Maeks and Tkadk-Names (§ 70*) — Unfaib Compétition — Acia 

CONSTITUTINO. 

Plaintiffl prepared and sold a beverage called "Coca-Cola," and défend- 
ants one called "Koke," both of which were made from syrups mixed with 
carbonated water, put up In bottles, and also served by the glass. De- 
fendants' bottles were slightly taller than plaintlff's. The bottles of each 
party had a tin cap over the stopper, with the name of the beverage in 
script thereon, but it was the custom of dealers in serving the two bev- 
erages to remove the tin caps so that the purchaser did not see the name. 
Défendants sold esclusivèly to dealers. The color of the two beverages 
was similar, but It appeared that there were 181 beverages having prac- 
tically the same color as Coca-Cola. Défendants neither sold Koke for 
Coca-Côla nor advised their customers to do so. Held, that défendants 
were guilty of no unfair compétition. 

[Bd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. § 70.*] 

2. Tbade-Mabks and Teade-Names (§ 73*) — Obiqin ob Adoption or Maek 

CE Name. 

That certain purchasers of "Coca-Cola," prepared and sold by plaintiff, 
referred to it as "Koke" did not entitle plaintiff to enjoin défendants 
from selling a somewhat similar beverage under the name "Koke," on 
the theory that by adoption or user the name "Koke" had become a sec- 
ondary tràde-name of plaintifC's product, where plaintiff had neither 
adopted nor used such name In connection with its beverage. 

[Ed. Note. — For other cases, see Xrade-Marks and Trade-Names, Cent 
Dig. § 84 ; Dec. Dig. § 73.*] 

In Equity. Suit by the Coca-Cola Company against Joseph D. Bran- 
ham and another, partners doing business as the Sand Springs Bottling 
Works. Temporary restraining order dissolved, and bill dismissed. 

Billard & Blake, of Tulsa, Okl, for plaintiff. 

Randolph, Haver & Shirk, of Tulsa, Okl., for défendants. 

YOUMANS, District Judge. [1] This is a suit in equity to enjoin 
the défendants from an infringement of the trade-name of plaintiff, 
and to prevent unfair compétition. There is no évidence tending to 
show that défendants hâve been guilty of infringement of plaintiff 's 
trade-name. The facts with regard to the allégation of unfair compé- 
tition are as follows : The trade-name of plaintiff's product is "Coca- 
Cola." The défendants prepared and sold a beverage which is called 
"Koke." Both beverages are made from syrups mixed with carbonat- 
ed water. Both are put up in bottles, and are also served by the glass 
at cold drink stands. The bottles containing Koke are a little taller 
than those containing Coca-Cola. The bottles containing each beverage 
hâve a tin cap over the stoppers. The words "Coca-Cola" and "Koke" 
appear in script on thèse tin caps. Coca-Cola and Koke are similar in 
color. Défendants sold to dealers exclusively. It appears in testimony 
that in some instances persons wanting Coca-Cola would say, "Give me 
a dope," or "Give me a Koke." There is also proof to the effect that 
two or three dealers in Tulsa gave Koke to their customers when they 

•For other cases see same topio & § numbek In Dec. & Am. Dlgs. 1907 to lîate, & Rep'r Indexes 
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had called for Coca-Cola. There is no proof that the défendants sold 
Koke for Cola-Cola^ or advised their customers to do so. In that re- 
spect this case differs from the case of Coca-Cola Co. v. Gay-Ola Co., 
200 Fed. 720, 119 C. C. A. 164. In that case the facts are set out as 
f ollows : 

"Défendant claimed to hâve discovered complalnant's formula, and to be In 
fact making the same thing. It adopted for its product » * * the word 
'Gay-Ola.' It proceeded to bring this product into public notice by some ad- 
vertislng under its own name and by some other methods not critlcized by 
complainant, ail to an extent not distlnctly shown by this record. It also 
wrote a séries of letters to bottllng companies which were engaged In bottling 
Coca-Cola, which letters were to the effect that it would sell the bottier Gay- 
Ola for a less priée than he was paying for Coca-Cola ; that the two articles 
were just alike, and no one could tell the différence; that the bottier eould, 
if he wished, substitute Gay-Ola for Coca-Cola and his patrons would never 
know it ; that several bottiers, who had been handling Coca-Cola, were doing 
this successfuUy and without discovery; and that, if the bottier desired, de- 
fendant would shlp him Gay-Ola In plain, unmarked packages, so that his 
dealings with défendant would not be observed. Several of the letters in the 
record are of this substantial efCect, though they use différent forms of ex- 
pression, and some only by hint and innuendo convey the invitation to sub- 
stitute and so to decelve the final purchasers. Défendant also sent letters to 
soda fountain proprietors, setting out the cheap price and the merits of Gay- 
Ola and its identity with Coca-Cola, and quoting from a testimonial of a 
soda fountain proprletor: 'No one can tell It from Coca-Cola, and I sell it for 
Coca-Cola, and every one says 1 hâve the best Coca-Cola in the city.' On thèse 
letters, the défendant added the postscript: 'For your information, beg to 
State that we are shipping twenty-one Coca-Cola bottiers. "Nuff said." ' " 

Upon those facts it was held by the Court of Appeals for the Sixth 
Circuit that a case of unfair compétition had been made out in that 
défendant sold its product "as and for Coca-Cola." Nothing appears 
in the testimony in this case Connecting défendants with any effort to 
sell their product for Coca-Cola. There is nothing to show that they 
had such intention. 

In the case of Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. 
Ct. 966, 37 L. Ed. 847, the court said: 

"Rival manufaeturers may lawfuUy compete for the patronage of the pub- 
lic in the quality and price of their goods, in the beauty and tastefulness of 
their incloslng packages, in the extent of their advertlsing, and in the employ- 
ment of agents, but they hâve no rlght, by imltative devices, to beguile the 
public into buying their wares under the impression they are buying those of 
their rivais." 

That was a suit charging unfair compétition in the manufacture and 
sale of thread. It appeared in évidence that dealers had delivered to 
purchasers the thread of the défendants when they had been asked for 
that of plaintiff. On that point the court said : 

"We thlnk the défendants bave clearly disproved any intention on their 
part to mislead the dealers who purchase of them. Indeed, such dealers 
could not possibly fail to know what they were buying, and the fraud, if any, 
was practieed on the buyer of a single or a small number of spools, who 
might be induced to purchase the thread of the défendants for that of the 
plaintiffs." 

Further in the opinion the court said : 

"If the purchaser of such thread desires a particular make, he should el- 
ther eall for such, in which case the dealer, if he put ofC on him a différent 
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make, would be guilty of fraud, for which the défendants would not be re- 
sponsible, or should examine hlmself the lettering upon the spools." 

It is true that it appears in testimony that it is the custom of deal- 
ers, in serving the two beverages, to remove the tin caps f rom the bot- 
tles, so that the purchaser does not see the name thereon, but that 
would be true as to any beverage of Hke or similar color to Coca-Cola. 
According to the testimony of plaintifif's agent, there are 181 beverages 
having practically the same color as Coca-Cola. Défendants cannot 
be held responsible for what their customers did without aid, sugges- 
tion, or inducement f rom them. 

[2] Plaintifif also argues that "Koke" has become the "secondary 
name" of its product, because it appears from the proof that some per- 
sons desiring that product say to the dealer, "Give me a Koke." A 
trade-name may be acquired by adoption or user. In their brief , coun- 
sel for plaintiff quote the f oUowing from 38 Cyc. 765 : 

"Trade-names are acquired by adoption and user and belong to the one wha 
first used them and gave them a value." 

But plaintifï has never used the word "Koke" in connection with its 
product. It has taken and used the name Coca-Cola. The use of the 
word "Koke," as applied to the product of plaintifï, has been, so far 
as the testimony shows, by persons upon their volition without being 
moved thereto by défendants. If the use of the name had been ob- 
served by défendants, and it was afterwards adopted by them with the 
purpose and intention of taking advantage of that fact and to engage 
in the manufacture and sale of a beverage and call it "Koke," and sell 
it "as and for Coca-Cola," then a case of unfair compétition would un- 
doubtedly be made out. 

Assuming that there is such a thing as a secondary trade-name, the 
right to its exclusive use must dépend upon adoption and use, just as 
in the case of a primary name. There is such a thing as a name having 
acquired a secondary meaning. Elgin National Watch Co. v. Illinois 
Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Bâtes 
Mfg. Co. V. Bâtes Numbering Machine Co. (C. C.) 172 Fed. 892. But 
the f acts in this case do not call for an application of that rule. The 
rehef sought hère is the prohibition of the use of a name that the de- 
fendants have neither adopted nor used. There is nothing to show 
that the défendants were using the name for the purpose of selling 
the beverage manufactured by them for Coca-Cola. 

The temporary restraining order will be dissolyed, and the plaintiff's 
bill dismissed. 
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KRYPTOK CO. V. HAUSSMAXN & CO. 
(District Court, E. D. Pennsylvania. August 12, 1914.) 

Ko. 587. 

1. DiBMissAL AND NoNsuiT (§ 60*) — Grotjnds — Want of Pbosecction. 

Pending a suit for Infringement of a patent against a manufacturer. 
plaintlfE brought suit against a dealer, who was a customer of the manu- 
facturer, on A'ovember 17, 1910. On ITebruary 27, 1911, he was restratned 
from proceeding against any of tbe manufacturer's customers. This re- 
straining order was reversed on October 16, 1911, but the suit was not 
finally determined in plaintifC's favor until May 4, 1914. Held, that a 
motion made on June 18, 1914, to dismiss tlie suit against the dealer for 
want of prosecution, should be denied. 

[Ed. Note. — For other cases, see Dlsmlssal and Nonsuit, Cent. Dig. S§ 
140-152 ; Dec. Dig. § 60.*] 

2. Equitt (§§ 272, 296*) — Supplemental Pleading — Mattees Occubbinq 

Subséquent ïo Filing of Bill. 

Where matters, sought to be brought Into the pleadings, hâve occurred 
since the filing of the original bill, they must be brought in by supple- 
mental bill and not by amendment. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 564, 584-586, 599 ; 
Dec. Dig. §§ 272, 296.*] 

3. Equity (§ 296*) — Supplemental Pleadinq — Mattees Occurkinq Subsé- 

quent TO FiLisG OF Bill. 

Where plaintifi: has no cause of action when his bill is filed, he eannot 
cure the defect by bringlng in subséquent matters constituting a good 
cause of action by a supplemental bill, but may bring In matters not go- 
ing to the existence of an original cause of action, but to a confirmation 
of it from which certain incidental rights flow. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 584-586, 599; 
Dec. Dig. § 296.*] 

Suit by the Kryptok Company against Haussmann & Co. On mo- 
tion by défendant to dismiss bill for want of prosecution and péti- 
tion by plaintifï for leave to file a supplemental bill. Motion to dismiss 
disallowed, and permission to file and serve supplemental bill granted. 

See, also, 216 Fed. 196. 

Horace Pettit, of Philadelphia, Pa., and Victor D. Borst and Wm. 
H. Kenyon, both of New York City, for plaintiff. 

Wm. C. Schwebel and I. S. Prenner, both of Philadelphia, Pa., for 
défendant. 

DICKINSON, District Judge. Before the actual awarding of the 
writ of injunction preliminary until hearing in the above case, the at- 
tention of the court has been called to the fact that no formai disposi- 
tion has been made of either the motion to dismiss the bill or the ap- 
plication to file a supplemental bill which were discussed and considered 
with the motions for the preliminary injunction in the above case and 
a similar motion in the case of the same plaintifï against another de- 
fendant. 

Preliminary injunctions were awarded because the prima facie right 
thereto of the plaintifï could not be denied without nullifying the rul- 
ings made in its favor by the courts of both this and the Second Circuit. 

*ror other cases see same topLc & § numbeb in Bec. & Am. Digs. 1907 to date, & R«p'r Indexes 
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This disposed of the question hère involved except tHe formai dis- 
position of the motion to dismiss and the pétition for leave to file a 
supplemental bill. 

[1] The spécial facts bearing upon this phase of the case are thèse: 

The plaintiff filed its original bill November 17, 1910. The défend- 
ant in this case is a dealer. There was pending at the time a proceed- 
ing against another défendant in another jurisdiction for a like inf ringe- 
ment. This latter défendant was a manufacturer and was charged with 
making lenses, the sole right to manufacture which was claimed by the 
plaintiiï. An interlocutory order was applied for and granted in this 
last-mentioned suit on February 27, 1911, restraining the plaintiff from 
proceeding against any of the customers of the said manufacturer of 
lenses, of whom the défendant in the case before us was one. This or- 
der was reversed by the Circuit Court of Appeals for the Eighth Circuit 
on October 16, 1911; but the said case against the manufacturer was 
not finally determined in favor of the plaintiff until May 4, 1914. An- 
other case against another manufacturer had also been instituted by the 
plaintiff in still another jurisdiction in which the same défenses hère set 
up were introduced. A preliminary injunction was finally granted to 
the plaintiff on May 25, 1914. 

[2, 3] On June 18, 1914, the plaintiff gave notice of the application 
now before us, and this was followed on June 27, 1914, by the pending 
motion to dismiss. It is évident that leave to file the supplemental bill 
should be given, and the motion to dismiss be disallowed, unless there 
is some technical obstacle in the way calling for a différent ruling. As 
the matters sought to be brought into the pleadings hâve occurred since 
the filing of the original bill, they cannot be brought in by amendment, 
but must be by supplemental bill. If a plaintiff be without a cause of 
action at the time of the filing of his bill, lie is not helped, in the sensé 
of having his action continued, by bringing in subséquent matters 
which constitute a good cause of action but which are sought to be 
brought in after answer filed. A fortiori he would not be entitled to a 
preliminary injunction in the same suit. The légal effect, however, of 
the matters sought to be introduced hère does not go to the existence 
of an original cause of action but to a confirmation of it, out of or from 
which, as a matter of practice, the allowance of certain incidental rights 
flow. 

Rule 34 was adopted to meet just such a contingency, and is directly 
applicable in the présent case. 

The motion of défendant to dismiss plaintiff's bill is disallowed. 
Permission to file and serve its supplemental bill as applied for is grant- 
ed to plaintiff; the notice of such application being found to be rea- 
sonable. Orders to this effect and a decree allowing the writ of pre- 
liminary injunction are filed herewith. 



CINCINNATI EXHIBITION CO. V. MAESAN8 269 

CINCINNATI EXHIBITION CO. v. MARSANS. 

(District Court, B. D. Missouri, E. D. July 1, 1914.) 

No. 4314. 

L Injunction (| 60*) — Sxjbjects of Pboiection — Kesibaining Bkeach of 

CONTEACT. 

A written contract, by whlch complainant employed défendant as a bail 
player for certain speclfled periods at a flxed compensation, on condition 
that it should hâve the right to discharge him on ten days' notice, fol- 
io wed by part performance by défendant and payment therefor, is based 
on a valuable considération and valid, and a term of the contract by 
■which défendant covenanted not to render such service to others durlng 
its continuance la also valid and binding and may be enforced by injunc- 
tion. 

LEd. Note.— For other cases, see Injunction, Cent. Dig. |§ 117-119 ; Dec. 
Dig. I 60.*] 

2. Injunction (§ 14*) — Gbotjnds of Relief — Ikeepabable Injtjet. 

Where the refusai of an injunction may, and probably will, infllct great 
damage upon the complainant, which is likely to be irréparable, while by 
a bond or otherwlse défendant may be saved from loss or injury if it is 
granted, the injunction should be granted. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 14; Dec. Dig. 
§ 14.*] 

In Equity. Suit by the Cincinnati Exhibition Company against Ar- 
mando Marsans. On motion for preliminary injunction. Motion 
granted. 

John Calvin and EHis G. Kinkead, both of Cincinnati, Ohio, and 
George H. WilHams, of St. Louis, Mo., for plaintifï. 
Dwight D. Currie, of St. Louis, Mo., for défendant. 

SANBORN, Circuit Judge. [1] The plaintifï offered the défend- 
ant a contract to employ him for certain specified periods at a fixed 
compensation on condition that it should hâve the right to discharge 
him upon ten days' notice, and the défendant accepted that ofifer in 
writing. This made a valid and binding contract, especially after the 
défendant entered upon the performance of the contract and received 
the compensation there specified during a part of the term. The plain- 
tifï's contract and the payment of the wages for this part of the term 
constitute a valuable considération for the agreement. It is a settled 
rule of law that where a person agrées to render services that are 
unique and extraordinary, and v^hich may not be rendered by another, 
and has made a négative covenant in his agreement whereby he prom- 
ises not to render such service to others, the court may issue an injunc- 
tion to prevent him from violating the négative covenant in order to 
induce him to perform his contract. The facts of this case seem to 
me to bring it under this rule. 

[2] Another established rule of equity is that, where the refusai 
of an injunction may, and probably will, inflict great damage upon the 
plaintifï which is likely to be irréparable if the injunction is refused, 
while by a bond or otherwise the défendant may be saved from loss 

*For otber cases see same topic & § kumbeb in Bec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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or in jury if it is granted, an injunction may be and ought to be grant- 
ed to hold the parties and the situation in tlie same condition in which 
it was at tlie time of the attempted breach of the contract until there 
may be a trial of the issues the suit présents. This case falls under 
this ruie of law, and the order of the court will be that an injunction 
issue against the défendant forbidding him from rendering his services 
as a hall player to any one other than the complainant until the final 
décision 

that the plaintiff gives a bond in the sum of $13jP00 with ample sc- 
curity to pay any damages that may resuit to the défendant from the 
issue of this injunction. 

Let the order for the injunction and the injunction also provide 
that they shall cease to hâve effect and become dissolved whenever the 
complainant 
and pay the défendant according to its terms. 



THE TOWANDA. 
(District Cîourt, B. D. New York. July 18, 1914.) 

Maeitime Liens (§ .S7*) — Habboe Tuqs and Liqhteks — Peioeitt ot Liens. 

Instead of the rule which gave priority of lien against harbor tugs or 
llghters to claims àccruing within 40 days prior to attachment of the 
vessel, a fairer rule is to conslder each case from the standpoint of due 
diligence, and to prorate such claims as arose within a reasonable period 
before the levy, viz., 90 days, then, such claims as were flled within 90 
days before that and back of the second period, ail claims of that season. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 58-70; 
Dec. Dig. § 37.*] 

In Admjralty. Suit by the Burns Bros, against the steam lighter 
Towanda. On détermination of priority of liens. 

Alexander & Ash, of New York City (Mark Ash, of New York City, 
of counsel), for plaintiff. 

Carter & Carter, of New York City (Peter S. Carter and William 
H. Carter, both of New York City, of counsel), for Henry Endner and 
Edgar F. Luckenbach. 

De Lagnel Berier, of New York City, for Hudson Oil & Supply Co. 

Henry W. Runyon, of Jersey City, N. J., for Alex. Miller & Bros., 
Inc. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for National Hoisting Engine Co. 

Ralph J. M. Bullowa, of New York City, for Edward A. Hall and 
another. 

Foley & Martin, of New York City, for James Shewan and another. 

J. A. Martin and Burlingham, Montgomery & Beecher, ail of New 
York City (Chauncey I. Clark, of New York City, of counsel), for Ed- 
ward M. Tïmmins and another. 

•For other cases seo same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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CHATFIELD, District Judge. The présent application by one libel- 
ant asks the enforcement of the 40-day rule referred to in the case of 
The Gratitude (D. C.) 42 Fed. 299, so as to allow the payment in inverse 
order of the claims accruing withjn 40 days before the attachaient, then 
in the same order, the claims accruing during the next period of 40 
days before that time, and so on until the fund is exhausted. This rule 
bas been recently discussed in the opinion filed in The Towanda, 215 
Fed, 232, on the 22d day of May, 1914, by this court. The 40-day 
rule was a récognition of the fact that seamen's wages and ordi- 
nary claims on boats around New York Harbor were usually settled 
and paid on a 30-day basis. Ten days were added as a reasonable time 
for adjustment thereof. 

It is urged that no materialman would wish, as a matter of business, 
to file a libel and attach a vessel which was continuing to obtain sup- 
plies, unless some other claimant found it necessary to begin action. It 
would aiso appear that great discrepancies would resuit in case the 40 
days did not correspond to the exact 30 days and 10 days' grâce with 
respect to each of the claims aflfected. No two claims would become 
due at the end of the same 40 days. The rule seems to hâve been dis- 
regarded and considered a dead letter for a long time. The principle 
has rather been applied of considering each case f rom the standpoint of 
due diligence ; but in no case has more than one voyage or one season 
been considered a "reasonable period." In most cases, claims of the 
same rank and of approximately the same period hâve been prorated, 
and this would seem to be f airer than to establish a fixed period within 
which to order payment in inverse order. Each case, where agreement 
cannot be reached, must be considered by itself . 

In the présent case, some of the claimants hâve been trying to libel 
the boat for over 90 days ; and this is the period fixed by the state stat- 
ute as well. It would seem that in this case, ail claims accruing within 
90 days before the attachment should be paid pro rata after payment 
of costs of the action, in which the boat was sold. 

If the fund is sufficient, then the claims accruing within 90 days be- 
fore the first libel was filed should be paid pro rata, and back of that, 
any claims during the season of 1913. 



E. I. DU PONT DE NEMOURS POWDER CO. et al. v. MASLAND et al. 

(District Court, E. D. Pennsylvanla. August 5, 1914.) 

No. 1279. 

Injonction (§ 146*) — Pebliminabt Injunction — Teadk Seceets — Disclostjbe. 
Where complalnant sued to restraln an ex-employé from disclosing, 
and persons wlth whom he had since associated hlmself from uslng, com- 
plainant's secret processes in a competing business, but the answer de- 
nled the salient averments of the blll, and that défendants Intended to 
do complalnant the Injury sought to be prevented, a preUmlnary injunc- 
tion would be denied, with leave to renew the application at any time. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 319 ; Dec. Dlg. 
§ 146.*] 

*For oUisr cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. Suit by the E. I. Du Pont de Nemours Powder Com- 
pany and the Du Pont Fabrilcoid Company against Walter E. Masland 
and others. On application for a preliminary injunction. Denied. 

Charles N. Butler, of Philadelphia, Pa., and Prindle, Wright & 
Small, of New York City, for plaintififs. 

George Quintard Horwitz, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. We follow the usual practice in not 
discussing the merits of the bill on this motion further than is neces- 
sary to make clear the reason for the conclusion we hâve reached. 

The bill allèges knowledge of secret processes of manufacture neces- 
sary to the successful prosecution of the business of plaintifï, gained 
by one of the défendants while in the employ of the plaintifï and main- 
taining confidential relations with it. The further averme;it is that 
thèse processes will be disclosed, unless such disclosure is prohibited 
by the court. The other défendants are alleged to be associated with 
the plaintifïs' former employé in a contemplated business which will 
involve the use of plaintiffs' processes and a disclosure of the secrets 
of its business. 

The answer dénies ail the salient averments of the bill. The line 
which terminâtes the limits where the rights of the plaintiffs end and 
those of the défendants begin is a difficult one to draw. The iniquity 
of an employé who takes away with him the property of his employer, 
existing in the form of valuable processes, is as clear as if he asported 
any other form of property. The right of the employé to use his abil- 
ities, developed through his expériences, to the utmost of his capacity, 
is equally clear. This right of the employé and his obligation to pré- 
serve to the full the property rights of the employer are shaded into 
each other by lines so fine that it is doubtful whether anything but a 
nice sensé of honor can keep them distinguished. 

To award an injunction pendente lite is to in some measure at least 
prejudge the case, and involves a finding that the défendants are dis- 
posed to act contra bonos mores. At the same time it is within at least 
the theoretic possibilities that to refuse the writ is to permit a great 
injustice to be done the plaintiffs. There are considérations to be taken 
into the account, however, which promise a more satisfying judgment 
of the respective rights of the parties after a full hearing than now. 

The défendant especially concerned has denied ail intention to do the 
plaintiffs the injury which the latter think to be threatened. It is to be 
expected that the défendants will continue to see the wisdom and pru- 
dence, as well as the righteousness, of abiding in this position and await- 
ing a détermination of their rights and those of the plaintiffs on final 
hearing. 

The preliminary injunction is now refused, with leave to renew the 
application at any time, and costs to await final decree. 
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CITT OF DEa?ROIT v. GRUMMOND. 

(Circuit Court of Appeals, Sixtli Circuit July 25, 1914.) 

No. 2478. 

1. Municipal Cobpoeations (§ 1035*) — Conteacts — Rental of Vessbl — 

Execution — Citt's Liability. 

In an action on a contract executed by défendant city, It was not suffi- 
clent to sustaln the city's clalm of nonliability ttiereon to show that the 
contract had been executed wlthout autborlty, but It must be shown also. 
that sucb exécution had not been ratifled. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. | 

2206 ; Dec. Dig. § 1035.*] 

2. Municipal Cohpobations (§ 1036*) — Conteacts — Ratification — Ques- 

tion FOB JUEY. 

In an action agalnst a city on a contract for the hirlng of a vessel as 
a quarantine station, whether the contract had been executed wlthout au- 
thority, and whether, if so, it had subsequently been ratifled, heJd for 
the jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 

2207 ; Dec. Dig. § 1036.*] 

3. APPEAL AND ËBBOB (§ 719*) — ASSIGNMENTS OF BEBOB — NECESSITY. 

Déniai of a requested charge cannot be revlewed, unless error is as- 
signed thereon. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 2968- 
2982, 3490; Dec. Dig. § 719.*] 

4. Health (§ 16*) — Boaed of Health — Conteacts — Renting Vessel as 

QUAEANTINE STATION — CALLING FOE BIDS — COMPEOMISE BY ClTY COUN- 
OIL. 

Détroit City Charter, § 178, confers power on the city council to pro- 
vide for the gênerai health of the inhabitants, to make régulations to se- 
cure the same, to prevent the Introduction or spread of contaglous or in- 
fections disease, and to suppress dlsease generally, and, if deemed neces- 
sary, to establish a board of health and prescribe and regulate its pow- 
ers and duties. Held that, where it was deemed necessary to protect the 
city from a choiera épidémie, and for this purpose the city's board of 
health leased a steamboat to be used as an isolation hospital, the contract 
therefor was not void because It was not duly approved and eonfirmed by 
the city council, and there had been no previous calling for bids, as re- 
qulred with référence to ordinary eontracts by sections 240 and 241 ; such 
sections not belng applicable to eontracts made under section 178. 

[Ed. Note. — For other cases, see Health, Cent Dig. §§ 13, 14 ; Dec Dig. 
S 16.*] 

5. CouKTS (§ 352*) — Fedebal Couets — Following State Peactice. 

Where a motion Is made to set aslde a gênerai verdict In a fédéral 
court, and to render judgment for défendant on spécial findings, the mat- 
ter is to be determined by the common law, and not by the sftate statute. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 926-932; Dec. 
Dig. § 352.* 

Conformity of practice in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. C. A. 594 ; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell. Judge. 

•For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
216 F.— 18 
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Action by U. Grant Grummond against the City of Détroit. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 
See, also, 121 Fed. 963, 58 C. C. A. 301. 

R. I. Lawson, of Détroit, Mich., for plaintiff in error. 
H. H. Smith, of Détroit, Mich., for défendant in error. 

Before DENISON, Circuit Judge, and COCHRAN and TUTTLE, 
District Judges. 

COCHRAN, District Judge. This case is hère, after the lapse of 
ten years, for the second time. At the former hearing a judgment in 
favor of défendant in error, plaintiff below, against the plaintiff in er- 
ror, défendant below, for the sum of $16,366.66, entered upon a verdict 
of a jury, was reversed, with direction to award a new trial. The opin- 
ion was by Judge Severens, and is reported in 121 Fed. 963, 58 C. C. 
A. 301. It is assumed that the reader hereof has read that opinion and 
the récital of facts which précèdes it. The new trial resulted in a ver- 
dict for plaintiff for the sum of $7,500, and it is from the judgment 
thereon that this writ was taken. 

The first judgment was reversed on three grounds, to wit : TTie ex- 
clusion from évidence of the entry of September 8, 1892, in the record 
of the board of health; the direction to the jury to find for the plain- 
tiff, which was based on the ground that the exécution of the contract 
in suit, of dateNovember 30, 1892, had been ratified by the city; and 
the charge as to the measure of damages. The admissibility of the en- 
try was put upon the ground that it could reasonably be claimed that 
it evidenced another contract of letting of the boat than that one, to wit, 
a contract with Capt. Grummond, of the date of the entry, to which 
plaintiff succeeded as lessor upon the sale thereof to him, September 
14th, which contract was void because of Capt. Grummond's member- 
ship in the board of health, under which, rather than it, the possession 
of the boat may hâve been taken and kept and the hire paid, in which 
case such action on the part of the city would not hâve been a ratifica- 
tion of the contract in suit. It was held that the uncertainty as to which 
contract that action was referable made the question of ratification 
thereof one for the jury and not for the court. It was assumed that 
the contract was executed without authority of the board of health, 
upon whom and the health ofîficer power to act in the matter had been 
conferred by the resolution of the common council of September 2d, 
and that therefore the liability of the city thereon depended on whether 
it had ratified its exécution on its behalf. 

No such errors were committed on the new trial. The entry was ad- 
mitted in évidence, the question of ratification was submitted to the 
jury, and the measure of damages given accorded with the ruling of 
this court. The assignments of error now relied on mainly complain 
of certain rulings, each of which negated the position taken by the de- 
fendant at and maintained by it ail through the trial that, as a matter 
of law, plaintiff was not entitled to recover. They were the overruling 
of its objection to the admission in évidence of the contract in suit, the 
overruling of its motion at the close of ail the évidence to direct a ver- 
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dict for it, and the refusai to give to the jury certain requests, în each 
of which they were charged that the plaintiff was not entitled to re- 
cover, to each of which ruHngs défendant duly excepted. The objec- 
tion, motion, and spécial requests were each expressly based on the 
position that, as a matter of law, the exécution of the contract was with- 
out authority ; the several spécial requests differing only in the way in 
which the want of authority was put. The court submitted to the jury 
the questions of authority and ratification both, and charged them that 
the plaintiff was entitled to recover, if the exécution of the contract had 
been either authorized or ratified by the city. 

[1] It was not sufficient to sustain défendant in this position that 
the contract had been executed without authority. It was necessary 
also that its exécution had not been ratified. Though unauthorized, it 
was binding if ratified. Such was the presupposition and concession 
of the décision on the former hearing, and see Hill v. Indianapolis (C. 
C.) 92 Fed. 467. And possibly it was not open to the lower court and 
is not now open to this court to hold that, as a matter of law, the con- 
tract had not been ratified. The ground of this is that on the former 
hearing it was held that the lower court had erred in holding that, as a 
matter of law, the contract had been ratified, and that the question of 
ratification was for the jury. But, apart f rom the question of the con- 
clusiveness of the former décision that the question was for the jury, 
we see no reason for receding theref rom. 

[2] The facts on the new trial diiïered in two particulars from those 
on the first and in other particulars were more definite. The more im- 
portant of the two particulars in which they differed was as to the date 
of payment of the hire of the boat. Judge Severens had it that it was 
paid November 22d ; i. e., eight days before the exécution of the contract. 
It was in fact not paid until December 7th ; i. e., seven days after its ex- 
écution. The bill theref or was presented to the common council by the 
controller November 22d, and it was then ref erred to the committee on 
claims and accounts. It does not appear when it was allowed, but it was 
not paid until December 7th. The other particular of différence is this : 
Judge Severens had it that in the report of September 13th to the com- 
mon council by the health officer it was stated that, "at another meeting 
held in the mayor's office, Controller Black stated that a boat could be 
procured for $5,000 for two years ; the board to pay insurance on $12,- 
000." In the record before us no référence is made in the report to the 
matter of insurance. The particulars in which the case was more definite 
are thèse. Ihe report of the committee on ways and means of the com- 
mon council on the report of the health board of September 13th was 
made to that body and adopted by it September 20th. The possession 
of the boat was given to the city not "as early as September 14th" — 
probably not until after September 20th. The city, when it took pos- 
session, equipped it with disinfecting apparatus, new linen, and mat- 
tresses, and added some staterooms to her. The contract was executed 
in the city clerk's office, and the corporation counsel was consulted and 
advised as to how the contract was to be signed on behalf of the city, 
and wrote the words "City of Détroit by," "Président of Board of 
Health," and "Health Officers" in the signature. Simultaneously with 
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the exécution of the bill of sale of the boat by Capt. Grummond to the 
plaintiff (i. e., on September 14th), the former transferred certain In- 
surance policies on the boat by indorsement on the policies, and thèse 
policies were delivered to the controller in October, before the lOth. 
The officiai who thus received notice of the transfer took a most active 
part in the transaction. He presented Capt. Grummond's proposition 
to the board of health ; together with the health officer he was appoint- 
ed by the board to look after the expenditures, the matter of which ap- 
pointment was referred to in the report to the comnion council Septem- 
ber 13th; he presented to the common council plaintiff's bill for the 
hire of the boat, and on December 7th paid it to plaintiff. On the as- 
sumption that the contract in suit was executed without authority, thèse 
particulars, in which the case at the new trial differed from and was 
more definite than that at the first trial, favored the position that the 
contract had been ratified. 

But it cannot be said, as a matter of law, that the contract in suit 
was executed without authority. At the least that was a question for 
the jury, and the lower court was right in submitting it to them. By 
virtue of the resolution of the common council of September 2d and its 
adoption of the report of the committee on ways and means September 
20th, the board of health, acting through its président, and the health 
officer had full authority to exécute the contract in suit on behalf of 
the city. And, so far as the health officer was concerned, he needed no 
other authority than this. The only extent to which it can be said that 
it was executed without authority is in so far as it was executed on be- 
half of the city by the président of the board of health. In order for 
his act to hâve been with authority, it is essential that the board had 
theretofore authorized it. As heretofore stated on the former hearing 
in this court, it was assumed that the contract was executed without 
authority. The basis of this assumption was what it was taken that the 
entry of September 8th in the record of the board of health evidenced. 
It was taken that it evidenced a contract between Capt. Grummond and 
the board of health, between which and the contract in suit there was 
no connection. And, as there was no other direct évidence of action on 
the part of the board, that contract was unauthorized, so far as it was 
concerned. But this is not the only possible view to take of what that 
entry évidences. Construing it in the Hght of what subsequently hap- 
pened, as may properly be donc, it is possible to say that it evidenced 
an authorization of the exécution of the contract in suit. The entry 
was not itself a contract between Capt. Grummond and the board. It 
was a minute of what took place at its meeting September 8th, and is 
quite informai in character. According to it, though Capt. "Grummond 
was présent as a member of the board, he did not then and there make 
any proposition. Seemingly he had theretofore made one, possibly to 
the controller, and this proposition was reported to the board by that 
officer. 

The statement in the entry that it was moved and carried that the 
proposition be accepted need not mean more than an authorization to 
enter into a contract embodying the terms of the proposition. The 
board alone had no power under the resolution of the common council 
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of September 2d to make a contract. Joint action on its part and the 
part of the health officer was essential to that end, and, though the lat- 
ter was secretary of the board and présent at the meeting, it is not 
stated, nor is there any other direct évidence, that he then took any 
action. But, though the board alone had no power to make a contract, 
it was for it alone to détermine whether, so far as it was concerned, it 
would make one. That it was regarded that a contract had not then 
been entered into and the matter was still open is indicated by the re- 
port of the action then taken to the common council September 13th, 
and the report thereon by the committee on ways and means, to whom 
it was referred, and the adoption of the latter report by the common 
council September 20th. Seemingly it was thought that further power 
than that theretof ore granted was necessary in order to close a contract, 
or at least the approval of the common council was desired before one 
was closed. 

If, however, the action of September 8th was not merely the author- 
ization of a contract, as far as the board was concerned, but was the 
entering into an agreement with Capt. Grummond in relation to the boat, 
this does not exclude the f act that it was then understood that the agree- 
ment should be reduced to writing and a formai written contract entered 
into, and that the exécution of such a contract was then authorized. It 
is most likely that there was such an understanding. In a matter of 
such conséquence, the terms of the agreement would hardly be left to 
the witness of an informai entry and the recollection of those présent. 
There is nothing in the entry negativing such an understanding. In 
either contingency, theref ore, the action of September 8th called for the 
exécution of a formai written contract. And it is open to claim that 
it called for the exécution of the contract in suit. It is no stretch of the 
historical imagination to surmise that ail concerned then knew that 
Capt. Grummond could not, by reason of his membership in the board, 
legally make a contract with the city ; that this f eature of the case was 
the subject of considération at the meeting of September 8th ; and that 
it was then understood that Capt. Grummond would sell the boat to the 
plaintiff, as he did within a week thereafter, and that the contract con- 
templated would thereafter be made with plaintiff and not with him. 
Beyond doubt, no formai written contract was made with Capt. Grum- 
mond ; he sold his boat to plaintiff ; " and thereafter such a contract was 
made with the latter because of this légal difficulty, and for the purpose 
of obviating it. What more reasonable then than to infer that ail this 
was in pursuance of what was understood should be donc at the meet- 
ing of September 8th? Not otherwise can the exécution of the con- 
tract in suit be accounted for. It was executed on behalf of the city by 
the président of the board of health and the health officer. It was ex- 
ecuted in the city clerk's office. The city clerk attested it and affixed 
the seal of the city to it. The corporation counsel was consulted as to 
the manner of exécution on behalf of the city and wrote the words in 
the signature heretofore stated. 

Now how did ail this come about ? It calls for explanation. So far 
as the contract was executed on behalf of the city by the health officer, 
it needs no other explanation than the resolution of the common coun- 
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cil of September 2d. His action was within the authority theii con- 
ferred upon him, and he needed no authorization on the part of the 
board of health, though seemingly according to his testimony, given 
many years after the event, he did not so understand the matter. But 
how as to the exécution by the président of the board of health ? To 
justify it, authorization on the part of that body was essential, and such 
authorization is not to be found elsewhere than at the meeting of Sep- 
tember 8th. And, according to the testimony of the health officer, it 
was under that authority that the contract was executed both by the 
président of the board and himself. The silence of the entry on this 
subject and an inability to account therefor is not conclusive against this 
position. Possibly it was thought that the real nature of things would 
not be changed by this procédure, and it was naïvely supposed that 
the légal difficulty could thus readily be obviated. It may be urged that 
even on this view of the matter the contract in suit was not within the 
authorization of the board at the meeting of September 8th, because it 
is stated in the entry that the city was to "pay insurance on $12,000," 
whereas in the contract it was provided that the city should keep the 
boat insured. But it does not follow necessarily that such is the' effect 
of this différence. It may be that the entry is incomplète in not show- 
ing that the city was to keep the boat insured. Its so doing would not 
be inconsistent with its paying the insurance. If it was to keep the boat 
insured, it had to pay the insurance. In the report of September 13th, 
no référence is made to the matter of insurance. On the other hand, 
immediately preceding the statement of the proposition as to the boat 
in question, which had been accepted, it is stated that an option had 
been obtained on another boat by which it was to be "returned in good 
condition," from which possibly the inference might hâve been drawn 
that such was a term of that proposition. Ihe contract in suit provided 
that the city was to return the boat "in like condition as when taken, 
reasonable use and wear and tear excepted." This, of itself, made the 
city responsible for the loss without respect to the clause as to insur- 
ance. Ihese considérations made it a question for the jury at least 
whether or not the exécution of the contract had not been duly author- 
ized. If the fact that the contract provided that the city should keep the 
boat insured rather than that it should pay for insurance on $12,000 re- 
moved the question of authority frôm the case, still it was for the jury 
to say whether the city, by taking and keeping possession of the boat 
and paying the $5,000, had not waived this departure from authority 
and thereby ratified the exécution of the contract. 

It may be thought that this view of things affects the legality of the 
contract in that it leaves it open to be claimed that the contract in real- 
ity was with Capt. Grummond and only in form with the plaintiff. We 
are not disposed to say that it does not, though there was évidence tend- 
ing to show that the plaintiff gave full value for the boat, and that the 
sale was genuine and not a sham. But no such question is before us. 

[3] The défendant made a request that the jury be charged that if 
Capt. Grummond "was interested in this contract, either directly or in- 
directly, there can be no recovery, because the statute would make such 
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a contract void," and the request was refused and an exception taken. 
But this ruiing has not been assigned as error. 

[4] Yet another ground is urged to support the contention that de- 
fendant was entitled to a directed verdict than want of authority on the 
part of those who executed the contract on behalf of the city to so do. 
It is want of authority in the common council to conf er authority on the 
board of health and health officer to act as they did on behalf of the 
city. Reliance is had on sections 240 and 241 of the charter of the city, 
which provide as follows, to wit : 

Section 240: 

"No contract shall be let or entered Into for the construction of any public 
•work to be done, or for the purchase or furnishing of supplies for said city not 
hereinafter provided for, and no such public work, performance, purchasing 
or supplying shall be commenced until approved by the common council and 
until the contract therefor has been duly approved and conflrmed by the 
council." 

Section 241 : 

"No contract • • • for the purchase or furnishing of any material, 
printing or supplies for said corporation, if the purchase of said * * » ma- 
terlals or supplies shall exceed $200 shall be let or entered into except to and 
wlth the lowest bidder with adéquate security." 

It is claimed that the contract in suit is void because it was not duly 
approved and confirmed by the council, and there was no previous call- 
ing for bids. This question was in the case at the former hearing, but 
no mention is made of it in Judge Severens' opinion. It is stated by 
counsel for défendant in error that it was then urged on behalf of the 
city. If so, no mention was made of it, no doubt, "because it was 
thought that there was nothing in it. By section 178 of the charter of 
the city power is conferred on the common council to "provide for 
the préservation of the gênerai health of the inhabitants of said city : 
to make régulations to secure the same ; to prevent the introduction or 
spread of contagious disease or infections disease and suppress disease 
generally ; and, if deemed necessary, to establish a board of health and 
prescribe and regulate its powers and duties." This provision is sweep- 
ing in its character. The following cases coming from the Suprême 
Court of Michigan hâve been cited by counsel for défendant in error 
as showing that a libéral construction has been put iby that court on 
statutory provisions relating to the public health, to wit : Rae v. City 
of FHnt, 51 Mich. 527, 16 N. W. 887 ; Elliott v. Supervisors, 58 Mich. 
452, 25 N. W. 461, 55 Am. Rep. 706; Wilkinson v. Long Rapids, 74 
Mich. 64, 41 N. W. 861 ; Cedar Creek Twp. v. Supervisors, 135 Mich. 
124, 97 N. W. 409 ; Bishop v. Supervisors, 140 Mich. 177, 103 N. W. 
585; Thomas v. Supervisors, 142 Mich. 319, 105 N. W. 771. In view 
of them we are of the opinion that sections 240 and 241 are not lim- 
itations upon section 178, and under the latter section the common 
council had full power to take the action it did. Judge Campbell in El- 
liott V. Supervisors, said : 

"The exigency of a pestilence will not walt for the convenience o£ parties, 
and mc-asures must be prompt and effectuai." 
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Kor thèse reasons we hold that the assignments of error under con- 
sidération are net well taken. The fact is that, so far as the question 
of the contract being the city's contract is concerned, the case bordered 
very closely on being one where it would hâve been proper to décide as 
a matter of law that it was. 

[5] Of the other assignments of error the only one urged in oral 
argument was one complaining of the action of the lower court in over- 
ruhng its motion to set aside the gênerai verdict and enter judgment 
for défendant upon certain findings. Ihe matter is to be determined 
by the common law and not by the state statute. McElwee v. Metro- 
politan Lumber Co., 69 Fed. 302, 319, 16 C. C. A. 232. The resuit, 
however, would not be différent if it were determined by the state 
statute. The basis of the motion was that the spécial findings were in- 
consistent with the gênerai verdict. The spécial findings were as fol- 
lows, to wit: 

"Q. Did the board of health authorize Its président and secretary to make 
a contract with D. Grant Grummond for the hlring of the boat Milton D. 
Ward? Ans. We think so, because It was afterwards ratlfied by the controUer 
of the city of Détroit. 

"Q. Was an agreement on behalf of the city for the hiring of the boat made 
with Capt. Grummond on the 8th day of SeptemCér, 1892? Ans. Yes." 

It is only claimed that the second spécial finding is inconsistent with 
the gênerai verdict. But we can see no inconsistency between the two. 
Even if it be assumed that the meaning of the finding is that a contract 
was made with Capt. Grummond on September 8th, between which and 
the contract in suit there was no connection, there is no inconsistency. 
The jury could hâve so found, and yet found that the plaintiff was en- 
titled to recover on the ground that the taking and keeping possession 
of the boat and payment of the hire were referable to the contract in 
suit and not to the earlier contract, and that thereby the city had rati- 
fied that contract. On the former hearing in this court it was held that 
on this assumption the city was liable if it had thus ratified the con- 
tract in suit, and that the question whether it had so done was for the 
jury. But such is not necessarily the meaning of the finding. As here- 
tofore shown, it was open to the jury to find that there was an agree- 
ment then made with Capt. Grummond, and that it was a part of the 
agreement that it should be embodied in a formai written contract, and 
that such as the contract in suit, in which case there would hâve been 
a direct connection between that agreement and that contract. This 
assignment is not well taken. 

The other assignments of error hâve been carefully considered and 
the conclusion reached that they are not well taken. It is not deemed 
important to make further référence to them. 

Finding no error in the proceedings in the lower court, the judgment 
is affirmed. 



HICKMAN V. SAWTEB 281 

HICKMAN V. SAWYEE et al. 

(Circuit Court of Appeals, Fourth Circuit May 26, 1914.) 

No. 1190. 

1. CONTEACTS (§ 93*) — Consent — Mistake. 

One who in the ïull possession of ail his facultles slgns a written or 
printed contract without readlng the same, althongh having full oppor- 
tunity to do so, cannot impeach it by paroi on the ground that he in- 
tended to sign somethlng différent. 

[Ed. Note. — For otàer cases, see Contracta, Cent Dlg. §§ 415-419 ; Dec. 
Dig. § 93.*] 

2. CONTEACTS (§ 321*) — CONSTEDCTION AND OPÉBATION ReMEDT FOE BeEACH. 

When the parties agrée upon the remedy whieh one of them is to hâve 
in case of a breach of the contract by the other, that remedy Is ex- 
clusive. 

[Ed. Note.— For other cases, see Contracta, Cent Dig. §§ 1508-1527; 
Dec. Dig. § 321.*] 

3. Sales (§ 38*) — Validitt of Contract — Fkatjd. 

Défendants and one C. formed a partnership for the purpose of pur- 
chaslng a stallion ; défendants belng induced to do so by the joinder of 
C, who was a horse dealer. Défendants gave joint notes for their share 
of the purchase money, while C. paid hls share in cash, which, through a 
fraudulent agreement wlth the agent of the sellers, was returned to 
him. Held, that the fraud rendered the contract voidable by défendants. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 65-77, 85; Dec. 
Dig. § 38.*] 

4. BiLLS AND Notes (§ 525*) — Action — Bona Fide Puechaseb. 

Evidence held to sustain the flnding of a jury that plaintiff was not a 
bona fide purchaser of notes sued on from a bank which purchased the 
same from the payées, but to warrant a flnding that he purchased as 
agent of the payées, who were indorsers, which rendered the action sub- 
ject to the défense of fraud in the inception of the notes. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 1832- 
1839 ; Dec. Dlg. § 525.*] 

5. Sales (§ 360*) — Actions foe Peice — Défense of Feaud. 

In an action on notes given for the purchase price of a stallion which 
was retained and sold by défendants, although a suceessful défense was 
made against the notes on the ground that the sale was induced by fraud, 
plaintifC was entitfed to recover the value of the horse. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1060-1062; Dec. 
Dig. § 360.*] 

Pritchard, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh ; Henry G. Conner, Judge. 

Action at law by Charles W. Hiclcman against D. C. Sawyer, John 
E. Parrisher, J. W. Cahoon, Charles Roughton, H. T. Davenport, L. S. 
Spruill, and others. Judgment for défendants, and plaintiff brings 
error. Reversed. 

De Witt C. Wilson, of La Fayette, Ind., and I. M. Meekins, of 
Elizabeth City, N. C. (Wilson & Quinn, of La Fayette, Ind., on the 
brief), for plaintiff in error. 

W. M. Bond, of Edenton, N. C, and E. F. Aydlett, of Elizabeth 
City, N. C, for défendants in error. 

•For other cases see same topio & i numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The controversy arises out of a contract 
made April 14, 1908, for the sale of a stallion by J. Crouch & Son, 
an Indiana partnership, to the défendants, citizens of North Carolina, 
under the name of the Columbia German Coach Horse Company. Tlie 
contract of sale contained a guaranty on the part of the sellers that 
the stallion would be a "satisfactory sure breeder" provided he should 
be kept in sound and healthy condition and should hâve proper care 
and exercise ; and it was stipulated by the sellers : 

"If the said stallion should fail to be a satisfactory sure breeder wlth the 
above treatment, then same shall be returned to us at La Fayette, Indiana, 
iu as Sound and healthy condition as he now Is and in as good flesh by June 
1, 1909, and we agrée thereupon to take the said stallion back and to give the 
Kaid Company another stallion In his place." 

The contract on the part of the buyers recited the necessity of im- 
proving the stock of the country, and contained an agreement by the 
défendants as subscribers to the association to take shares aggregating 
$3,000, each of the par value of $300, and when ail the shares were 
sold to give their three joint notes to J. Crouch & Son for $1,000 each, 
payable November 1, 1909, November 1, 1910, and November 1, 1911, 
with interest at the rate of 6 per cent The notes v^^ere given April 
13, 1908 ; and after they fell due this action on them was brought De- 
cember 12, 1911, by the plaintiff, Hickman, claiming to be an indorsee 
and holder for value without notice. After the testimony vi^as taken 
the District Judge submitted to the jury the following issues, to which 
the jury responded as indicated: 

"1. Was the exécution by D. C. Sawyer, L. S. Sprulll, J. G. Brickhouse, 
W. M. Brickhouse, Charles Konghton, H, H. Phelps, W. R. Spruill, H. T. 
Davenport, and 3. W. Cahoon of the notes sued upon procured by fraud and 
misrepresentation as alleged? Ans. Yes. 

"2. Was the exécution by défendants J. R. Parrlsher, Benjamin Sprnill, W. 
F. Owens, W. 0. Alexander, and E. P. Cahoon of the notes sued upon pro- 
cured by fraud and misrepresentation as fiUeged? Ans. Yes. 

"3. Was the Merchànts' Kational Bank an innocent purchaser before ma- 
turity for value and without notice of Exhibits A and Bî Ans. Tes. 

"4. Is the plaintiff, Hickman, a purchaser for value of the notes marked 
Exhibits A and B? Ans. No. 

"5. Was plaintiff, Hickman, an Innocent purchaser for value and without 
notice of the note marked Exhibit C? Ans. No. 

"6. What amount, if anything, is due the plaintifC by défendants on the 
notes sued on? Ans. " 

Upon thèse findings the District Judge entered judgment for the de- 
fendants. It is unnecessary to set out the assignments of error in dé- 
tail, as the case turns on the question whether the District Judge should 
hâve directed a verdict for the plaintiff instead of submitting issues 
to the jury, and whether he should hâve given judgment for the plain- 
tiff on the findings of the jury, or should hâve granted a new trial. 

[1] 1. Laying aside for the moment the claim of the plaintiff that 
he is a purchaser for value without notice, we consider whether there 
was any évidence of fraud upon the part of J. Crouch & Son in the 
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contract of sale and the taking of the notes. Some of ttie défendants 
testified that McLean,*who was the agent ot Crouch & Son in the 
transaction, read the notes to them as if each maker would be liable 
only to the extent of the par value of the stock subscribed by him, and 
also indicated in the reading that Combs, who was a horse dealer in 
Columbia, had signed the notes and become liable along with the oth- 
ers; and Spruill, one of the défendants, testified that he could not write 
nor read writing, though he signed the notes with his own hand. There 
was no évidence that McLean knew that Spruill could not read writing, 
nor does it appear that the notes and contract were written and not 
printed. The défendants had abundant opportunity to examine the 
papers, and it was their duty to do se. A court cannot grant relief to 
one who in the full possession of ail his faculties signs a written or 
printed contract, on the ground that he carelessly failed to even read 
the paper or make any examination of it, depending upon the state- 
ments of someone else as to its contents. 

It is true that relief has been granted when persons exercising rea- 
sonable diligence hâve been mislead into signing a paper which had been 
cunningly substituted for the contract they intended to sign. But this 
is not a case of that sort. Having every opportunity of seeing and read- 
ing the papers, the défendants signed without reading them, and they 
cannot now be allowed to say by paroi that they intended to sign some- 
thing différent, and thus impeach their written contract. Upton v. 
Tribilcock, 91 U. S. 45, 23 h. Ed. 203; Dellinger v. Gillespie, 118 N. 
C. 737, 24 S. E. 538; Boyden v. Clarke, 109 N. C. 669, 14 S. E. 52. 

[2] 2. If the proof of the failure of the horse to come up to the 
guaranty as a satisfactory and sure breeder stood alone, it would not 
be suiïicient to protect the défendants against their contract of pur- 
chase, because they specially agreed that if the guaranty should fail 
they would take another stallion from the sellers in place of the one 
purchased. And it appears that after discovery of the failure of the 
guaranty they elected to keep the horse without claiming another, and 
finally sold him for their own benefit. It is well established that, when 
the parties agrée upon the remedy which one of them is to hâve in 
case of a breach of the contract by the other, that remedy is exclusive. 
This rule was applied in the following cases similar to this: Walters 
v. Akers (Ky.) 101 S. W. 1179; Oltmanns v. Poland (Tex. Civ. App.) 
142 S. W. 653; Nave v. Powell, 52 Ind. App. 496, 96 N. E. 395; 
Crouch V. Leake (Ark.) 157 S. W. 390; Sturtevant Mill Co. v. Kingland 
Brick Co., 74 N. J. Law, 492, 70 Atl. 732; Bomberger, Wright & Co. 
V. Griener, 18 lowa, 477; Chas. Hackley Co. v. Kennedy, 152 N. C. 
196, 67 S. E. 488; Ancrum v. Camden Water, etc., Co., 82 S. C. 284, 
64 S. E. 151, 21 L. R. A. (N. S.) 1029. 

It is true that the remedy in this case is inadéquate almost to the 
point of absurdity, since there was no stipulation whatever as to the 
quality of the other stallion that was to be given in exchange. But a 
court cannot on the ground of improvidence substitute other remédies 
for that which the party himself has contracted to accept. 

[3] 3. But the failure of considération does not stand alone. The 
déception in the procurement of the contract which we now point out, 
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and which was relied on by défendants, net only vitiates the contract 
in its inception, but projects itself into the enljre transaction, attach- 
ing itself to the failure of considération and magnifying it into évidence 
of fraud. The évidence is clear and undisputed that the défendants 
went into the purchase because of their faith in Combs as a dealer in 
horses and their reliance on the représentation of McLean, the agent 
of the seller, and of Combs himself that he was joining in the purchase 
and incurring a common pecuniary risk. In order to deceive the de- 
fendants into the belief that Combs had faith in the enterprise and 
had joined in the venture, and that he would be stimulated to make 
the business a success, McLean and Combs not only led the défend- 
ants into that belief by false oral statements, but, to make sure of the 
déception, resorted to this artf ul trick : Combs gave his check for $300 
as if in payment of his share of the purchase money of the horse; Mc- 
Lean had the check cashed and then paid the money back to Combs 
after entering a crédit of $100 on each note as if Combs had made that 
payment on it. Fraud has assumed no more odious form than this. 
The bargain between McLean and Combs was not only corrupt, but 
was a breach of trust on the part of Combs participated in by the sellers 
ot the horse. Combs had entered into a partnership with the défend- 
ants, thus assuming to them a trust relation which required on his part 
the utmost good faith and disinterested effort for the common good; 
and he was corrupted by the agent proposing to sell to the association 
to act in the sellers' interest by inducing the association to make the 
purchase. For such a nefarious bargain between the seller and one 
pretending to act in association with the buyers, the buyers may avoid 
the entire contract. The authorities on this subject are so numerous 
that only a few are cited. Empire State Ins. Co. v. American Central 
Ins. Co., 138 N. Y. 446, 34 N. E. 200; Truslow v. Parkersburg, etc., R. 
Co., 61 W. Va. 628, 57 S. E. 51 ; De Buesche v. Alt, L. R. 8 Chan. 
Div. 315; Emmons v. Alvord, 177 Mass. 466, 59 N. E. 126; 31 Cyc. 
1572. 

It is true that if the buyer would rescind he must return the article 
purchased as soon as the fraud is discovered, but if the article has been 
disposed of, or for any other reason the return has become impossible 
before discovery of the fraud, the buyer may sue for damages for 
the imposition or may set them up as a counterclaim in an action 
brought by the seller for the purchase money. The usual measure of 
damages in such case would be the différence between the real value 
of the article purchased and the purchase price. May v. Loomis, 140 
N. C. 350, 52 S. E. 728; 35 Cyc. 149. 

In this case there was no proof whatever that the défendants knew 
of the corrupt bargain between Combs and McLean until after they had 
disposed of the horse, and hence had this been a suit on the notes 
brought by Crouch & Son the recovery could not exceed the real value 
of the horse sold. 

This conclusion as to the rights of the défendants as against Crouch 
& Son is not affected by the terms of the guaranty providing that in 
case the horse should not turn out as represented the purchasers should 
return him and take another in its place. For this stipulation for the 



HICKMAN V. SAWTEE 285 

acceptance of another horse related only to the f ailure of considération ■, 
it had no relation to fraud in the inception of the contract and provided 
no remedy for it. Indeed, as between the parties the written guaranty 
along with every other incident of the contract of sale was vitiated by 
the fraud. 

[4] 4. We consider next whether there was such a prépondérance 
of évidence that the plaintiff was a bona fide purchaser for value with- 
out notice before maturity of the third note indorsed by Crouch & 
Son to him, that the District Judge should hâve so held without sub- 
mitting the issue to a jury. In North Carolina when a negotiable 
instrument bas been obtained by fraud, the law lays the burden on 
the holder to prove by a prépondérance of the évidence that it was 
indorsed to him for value, in good faith, before maturity. Third Na- 
tional Bank v. Exum, 163 N. C. 199, 79 S. E. 498; American Na- 
tional Bank v. Fountain, 148 N. C. 590, 62 S. E. 738. In this in- 
stance, the plaintiff testified that the last note maturing on Novem- 
ber 1, 1911, was so indorsed to him. But this is utterly inconsistent 
with the fact that, a year and a half before he acquired this note, he 
had sued on the note which matured November 1, 1909, which had 
been transferred to him by the bank, and the défense of fraud in 
procuring its exécution had been set up. As both notes related to 
the same transaction, it is obvious that the défense of fraud set up 
to the first note furnished good reason to submit to the jury the issue 
of notice to the plaintiff of fraud in procuring the exécution of the 
third note, and that their finding on that issue is well supported. 

5. There is more difficulty as to the issue submitted whether the 
plaintiff, Hickman, was a "purchaser for value" of the two notes 
which had been previously indorsed to the American National Bank; 
the fact being, as found by the jury, that the bank was an innocent 
purchaser of the notes before maturity. If after maturity Hickman 
purchased from the bank, the innocent holder, he would be entitled 
to recover, although at the time of his purchase he had notice of the 
vice in the original transaction. This is on the principle that want 
of notice to the first indorsee confers upon him the right to collect 
or transfer the instrument, and with the transfer goes the first in- 
dorsee's own right of action. If this were not so, the value of ne- 
gotiable instruments in the hands of bona fide indorsees before ma- 
turity wôuld be impaired. Montclair v. Ramsdell, 107 U. S. 159, 2 
Sup. Ct. 391, 21 L. Ed. 431; Aragon Coffee Co. v. Rogers, 105 Va. 
51, 52 S. E. 843, 8 Ann. Cas. 623; Kost v. Bender, 25 Mich. 515; 
Glenn v. Farmers' Bank of N. C, 70 N. C. 191 ; 7 Cyc. 938. Nor 
would it make any différence if the innocent purchaser chose to 
transfer the instrument for a nominal considération, ail his rights 
would nevertheless go to his assignées. If therefore Hickman him- 
self was really the purchaser from the bank, the inquiry whether he 
paid value was entirely immaterial. 

The real question made by the évidence was not whether there was 
a formai transfer by the bank to the plaintiff for value received from 
him therefor, but whether in that transaction the plaintiff was repre- 
scnting himself or Crouch & Son. The testimony of the offi.cers of 
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the bank supports that of the plaintiff that he paid the money, and 
that the bank transferred the notes in considération of the payment. 
As the bank had paid full value for the notes, it is inconceivable that 
it would hâve assigned them without value. There is no doubt that, 
if the plaintiff was the assignée at ail, he was an assignée for value. 
The évidence leaves no room for controversy on that point. Hence 
it could make no différence that the fourth issue submitted presented 
the inquiry whether Hickman was a purchaser for value, for the real 
question was not as to the payment of value but whether he was him- 
self a purchaser at ail. The form of the inquiry might hâve been 
more definite in asking directly whether Hickman purchased ^nd paid 
the money for himself or as the représentative of Crouch & Son; 
but the inquiry whether Hickman was a purchaser opened and in- 
cluded the issue whether he represented himself or Crouch & Son, 
and that is the crucial question which the jury answered against the 
plaintiff in their response to the fourth issue. 

Hickman testified that he had never been in North Carolina, and 
knew nothing of the responsibility of the makers of the note; that 
he could not remember how he found out that the bank had thèse 
overdue papers; and that under thèse circumstances he bought the 
notes as an investment, intending to incur the expansé of suit, al- 
though the notes made no provision for attorney's fées. But what is 
stifl more significant, he testified that he had never made any demand 
on Crouch & Son, and that the law of Indiana required him to ex- 
haust the makers before making demand on the indorsers ; that he 
had never mentioned the notes to Crouch & Son, and had never noti- 
fied them of nonpayment; and that he had no understanding with 
Crouch & Son to reimburse him for expenses. It is significant, too, 
that no witness, not even a member of the firm of Crouch & Son, 
testified in support of this extraordinary story. 

The extrême improbability of this statement is strong évidence 
against it. The inference that Hickman was acting for Crouch & 
Son was, under the circumstances, a fair and reasonable inference for 
the jury to draw. Looking backward to the beginning of the trans- 
action, the inference of duplicity and false pretense as to the owner- 
ship of the notes is greatly strengthened by the undisputed duplicity 
of Crouch & Son when they corrupted Combs, the pretended associ- 
ate of the défendants. Crouch & Son were bound to take up the notes 
when they were dishonored, and it would be disregarding the obvi- 
ous to say the évidence does not warrant the conclusion that the plain- 
tiff paid the bank at their instance and as their agent. It is incredi- 
ble that the plaintiff or any other reasonable man with no inducement 
but investment would bave taken up the notes for himself or any 
one else but Crouch & Son, the indorsers. If Hickman did purchase 
the notes for Crouch & Son, as is implied by the finding of the jury, 
then they are the bénéficiai owners of the notes and against them and 
Hickman, their représentative, the défense of fraud must prevail. We 
conclude that there was no error in refusing to direct a verdict and 
that the answers to ail the issues submitted to the jury were well sup- 
ported by the évidence. 
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[5] Nevertheless, the judgment of the District Court in favor of 
the défendants cannot stand, because under the évidence offered the 
plaintiff was without doubt entitled to recover the value of the horse. 
It is true that the answer sets up the expense of maintaining the horse 
as a loss to the défendants because of the seller's fraud; and men- 
tion is made of this claim in the argument; but no évidence viras of- 
fered at the trial in support of it, It may be if there had been évi- 
dence on the point that it would hâve been the duty of the District 
Judge to submit an issue of the amount of this expense, and whether 
the seller's fraud caused the useless expense, under the principle laid 
down by the United States Suprême Court in Sigafus v. Porter, 179 
U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113. But as that question is 
not before us, we express no opinion upon it. 

As against Crouch & Son, the plaintiflf is the légal owner and holder 
of the notes; as against the défendants, he stands in the shoes of 
Crouch & Son and is entitled to recover just what they would be en- 
titled to recover had they sued on the notes. 2 Daniel on Neg. Ins. § 
1192; note to Stewart v. Price, 64 L. R. A. 599; 30 Cyc. 78. 

For this reason the judgment must be reversed and the cause re- 
manded to the District Court for a new trial of an issue as to the real 
value of the horse, and of any other relevant issue made by the plead- 
ings upon which évidence may be offered and which has not already 
been determined by the findings on the first trial. 

Reversed. 

PRITCHARD, Circuit Judge (dissenting). It is with reluctance 
that I dissent from some of the conclusions of the court in this in- 
stance. 

The principal allégation in the plaintiff's complaint is to the effect 
that thèse défendants were induced to sign the notes in question by 
the false and fraudulent représentations of Combs and McLean, as 
to the extent of liability they would incur by signing the same. In 
other words, this appears to hâve been the main défense relied upon 
by the défendants in the court below; the two first issues being as 
to whether the exécution by the défendants of the notes sued upon 
was procured by fraud and misrepresentation, both of which were 
fottnd in favor of the défendants. However, I heartily concur in the 
conclusion reached in the leading opinion as to this contention, which 
is to the effect that: 

"Havlng every opportunity of seeing and reading the papers, the défend- 
ants signed without reading them, and thej' cannot now be allowed to say 
by paroi that they Intended to sign something différent, and thus impeach 
their written contract" 

Such being the case, can the défendants, in view of the facts, avail 
themselves of the further plea that they were induced to exécute the 
notes in question by reason of the false and fraudulent représenta- 
tions of McLean acting as the agent of J. Crouch & Son in the sale 
of the horse? In other words, inasmuch as the défendants retained 
the h©rse and did not rescind the contract, are they not estopped thereby 
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from settîng up the alleged fraudulent conduct of Crouch & Son's 
agent as a défense to this action? 

Crouch & Son delivered the horse in pursuance of their agreement, 
and the purchasers received, retained possession of, and sold the same 
for a valuable considération which they retained, and now seek to 
repudiate the liability which they assumed when they signed the notes. 
They could hâve rescinded the contract when they discovered that the 
horse was not as represented, but this they failed to do. 

It is well settled that, where one seeks to avoid liability under a 
contract on account of fraud, he must do so by rescinding the sarne 
at the earliest possible moment after the fraud is discovered. In this 
instance the défendants in their answer admit that they did not re- 
turn the horse as required by the express provisions of the warranty. 

As said by the Suprême Court in Shappiro v. Goldberg, 192 U. S. 
232, 24 Sup. Ct. 259, 48 L. Ed. 419: 

"It Is well settled by repeated décisions of this court that, where a party 
désires to rescind upon the ground of misrepresentation or fraud, he must, 
upon the dlscovery of the fraud, announce his purpose and adhère to it. If 
he continues to treat the property as hls own, the right of rescission is gone, 
and the party will be held bound by the contract. * * • If he choose the 
latter remedy (to rescind), he must act promptly — 'announce his purpose and 
adhère to it,' and not by acts of ownership continue to assert right and ti- 
tle over the property as though it belonged to him." 

The same rule is announced in the following cases : Hill v. Railroad 
Co., 143 N. C. 539, 55 S. E. 854, 9 L. R. A. (N. S.) 606; Cléments 
V. Insurance Co., 155 N. C. 57, 70 S. E. 1076; Masson v. Bovet, 1 
Denio (N. Y.) 69, 43 Am. Dec. 653 ; Richardson v. Lowe, 149 Fed. 
625, 79 C. C. A. 317. 

It should be borne in mind that at the time the notes in question 
were. signed J. Crouch & Son executed a guaranty in the following 
language : 

"Nashville, Tenu., April 14, 1908. 
"Guaranty on the German IDiported Ooach Stallion, Stepper No. 4327. 

"We hâve this day sold the imported German Coach Stallion named Stepper, 
No. 4-327, to the Colunîtiia German Coach Horse Company, Columbia, N. C, 
and we guarantee the said stallion to be a satisfactory sure breeder, provided 
the said stallion keeps In as sound and healthy condition as he now is and 
has proper care and exercise. If the said stallion should fail to be a satis- 
factory sure breeder with the above treatment, then same shall be returned 
to us at Lafayette, Indiana, in as sound and healthy condition as he now is 
and in as good flesh by June Ist, 1909, and we agrée thereupon to take th« 
said stallion back and to give the said company another in his place. 

"J. Crouch & Son, 
"Columbia German Coach Horse Co. 

"Accepted: S. M. Combs, Sect 

"Duplicate." 

This warranty or agreement was as much a part of the contract 
between the parties as the notes, and must be construed in connection 
therewith in order to détermine what relief the défendants were to 
hâve in the event the horse should prove to be worthless. This agree- 
ment clearly expressed the terms of the contract in which there is 
provided a remedy in case there should be a breach of the same. 
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There being no other provision contained therein by which the de- 
fendants could be compensated should the horse prove to be unfit for 
the purpose for which he was purchased, the remedy thus afforded 
was exclusive. 

A warranty somewhat similar to the one in this case was passed 
upon in the case of Walters v. Akers (Ky.) 101 S. W. 1179. The 
court in that case, among other things, said: 

"There was no mistake or fraud in the written contract of warranty en- 
tered into between Vannort and Crouch & Son, and thls writing contained the 
entlre contract between them, and by its terms each of the parties to it must 
abide. * * • 

"Contracts containing provisions similar to thls hâve been before this court 
in a number of cases, and it has uniformly been ruled that, when the parties 
to a contract agrée upon the remédies that accrue for a breach of it, thèse 
remédies constltute the only relief in thls particular that the purchaser has, 
and he must look to his contract and be govemed by Its stipulations." 

Also in the case of Oltmanns Bros. v. Poland, 142 S. W. 653, the 
Texas Court of Appeals in discussing this phase of the question said : 

"2. The glst of this case is the proper construction of the warranty glven 
by Oltmanns Bros., and appellee's rlghts thereunder, as shown by the un- 
disputed facts of this case. It is a rule of the common law in the sale of 
chattels that a sound priée warrants a sound article; and where a purehase 
is made wlthout any spécial warranty, if the article proves unfit for the pur- 
pose for which it was sold, the purchaser may return the same and demand 
a return of the purehase money, or he may keep the article and recover as 
damages the différence between the value of the article as represented by the 
implied warranty and its real value. If he seeks a rescission of the contract, 
he must return the article purchased. Stewart v. R. R. Oo., 62 Tex. 248, 249 ; 
Milllgan v. Ewing, 64 Tex. 260; Coddington v. Wells, 59 Tex. 50. But in 
the sale of Personal property, as in ail other transactions, the seller has a 
right to define his liabllity by a spécial warranty, and provide for the meas- 
ure of damages or the manner of fulfilllng his warranty. Thls was done in 
this case by Oltmanns Bros. The guaranty provides that, 'if the said stallion 
fails to be a satlsfactory and sure breeder, with the above treatment, we 
agrée to take the said stallion back and give to said company another * » • 
at our barns In as sound and healthy condition as he now is, by April 1. 
1908.' " 

Also in the case of Crouch & Son v. Leake et al., 157 S. W. page 
390, the Suprême Court of Arkansas, in passing upon a warranty 
almost identical with the one now under considération, among other 
things, said: 

"The written contract expressed the terms of the warranty and provided 
tlie remedy that should accrue from a breach of it, which was exclusive of 
any other mode of compensation and aflorded the only relief to which they 
were entitled. Not havlng complled with the said condition on their part, nor 
shown a walver thereof on the part of appellants, they will be held to hâve 
accepted the stallion as In ail respects complylng with the warranty and are 
bound to the payment of the balance due on the note for the purehase money 
Hlghtsmith v. Hammonds, 99 Ark. 400 [138 S. W. 685]. See, also, Walters v. 
Akers (Ky.) 101 S. W. 1179; Wilson v. Nichols & Shepperd Co. [139 Ky. 
506] 97 S. W. 18." 

It is held by a majority of the court in this instance that the décep- 
tion practiced by Combs in the procurement of the contract projects 
itself into the entire transaction, "attaching itself to the failure of 
considération, and magnifying it into évidence of fraud; that Ijie 
216 P.— 19 
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évidence îs clear and undisputed; that the défendants went înto the 
purchase because of their faith in Combs as a dealer in horses, and 
their reliance on the représentations of McLean, the agent of the sell- 
ers, and of Combs himself that he was joining in the purchase and 
incurring a common pecuniary risk." 

While the conduct of Combs in entering into a secret agreement 
with McLean was not in the least commendable, we think that when 
ail the circumstances of this case are considered it cannot be reason- 
ably contended that he said or did anything calculated in the slightest 
degree to mislead the défendants as to the character of the horse they 
were about to purchase. The'injury thèse défendants sustained was 
due to the fact that the horse did not prove to be "a satisfactory sure 
Dreeder," as represented by J. Crouch & Son in the written guaranty 
that was delivered to the défendants at the time the notes in question 
were signed. 

The fact that Combs was willing to tal<e a one-tenth interest in the 
horse in considération of any services he might render is in itself 
sufficient to repel the presumption that he had any knowledge of the 
fact that the horse was not in ail respects as represented by J. Crouch 
& Son. 

There is nothing in the record to show that thèse défendants were, 
by the false and f raudulent représentations of Combs, precluded from 
making such inquiries as may hâve been necessary to ascertain the 
truth as to the qualities of the horse. 

The court below submitted an issue as to whether the Merchants' 
National Bank was an innocent purchaser before maturity for value 
and without notice of the two notes referred to as Exhibits A and 
B, and in response to this issue the jury answered in the affirmative. 
The court also submitted an issue as to whether the plaintiff was a 
purchaser for value of thèse notes, and to this issue the jury responded 
in the négative. Then there was an issue submitted as to whether 
the plaintiff was an innocent purchaser for value and without notice 
of the note referred to as Exhibit C (this note having been purchased 
from J. Crouch & Son according to the testimony of the plaintiff 
before maturity for value and without notice), and the jury responded 
' in the négative as to this issue. 

Even if the défendants were not estopped from interposing the plea 
of fraud to plaintiff' s right of recovery, and were able to establish 
such plea, nevertheless the court below should hâve instructed the jury 
that the plaintiff was entitled to recover on the first two notes in 
question, inasmuch as the, jury found that the Merchants' National 
Bank was an innocent purchaser before maturity for value and with- 
out notice of thèse notes. The jury having found that the bank was 
an innocent purchaser before maturity for value and without notice, 
it follows as a matter of law that the plaintiff, to whpm thèse notes 
were transferred, was also an innocent purchaser, standing as he did 
in the shoes of the bank, inVested with ail the rights that the bank 
would hâve had, had it retained thèse notes and instituted suit upon 
the same. In other words. the plaintiff having purchased the notes 
of the bank under thèse circumstances, he would be entitled to re- 
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cover,' notwithstanrling the fact that at the time of ,the purchase hc 
may hâve had knowledge of the fraud in connection with the original 
transaction. 

Under the décisions of the Suprême Court of North Carolina it has 
been held that the appellate court in the exercise of its discrétion may 
in granting a new trial détermine whether the trial in the court below 
should be restricted to one or more of the issues passed upon by the 
jury, in the first instance. In a personal injury suit (Tillett v. Railway, 
115 N. C. 663, 20 S. E. 480), the court in disposing of the case said: 

"The findings upon the third and fourth Issues must therefore be set aside 
and a new trial granted as to the questions involved In those two, leasing 
the rerdict upon the other issues undisturbed." 

Alsô in the case of Nathan v. Railway, 118 N. C. 1070, 24 S. E. 

511, the court said: 

"In the case of Tillett v. Kailroad, supra, the ruling In the same case when 
formerly before the court on appeal (115 N. C. 662, 20 S. E. 480) was reaf- 
firmed, and it was held, as In many cases previously decided, to be withla 
the Sound discrétion of the appellate court to détermine whether a new trial 
should be restricted to one or more or ail of the issues passed ui)on by the 
jury. Cites Holmes v. Godwin, 69 N. C. 467 ; s. c, 71 N. C. 309 ; Burton v. 
Railroad, 84 N. C. 201, 192; Boing v. Rallroad, 91 N. C. 199; Lindley v. 
Rallroad, 88 N. C. 547." 

Therefore, in the exercise of a sound discrétion, this court should, 
in my opinion, hold that the third issue should not be disturbed, and 
when the case is sent back for a new trial the lower court should be 
directed to enter judgment in favor of ' the plaintifï for the amount 
of the two notes in question. 

It would be a needless waste of time to hâve the jury again pass 
upon thèse questions, inasmuch as the évidence offered in the court 
below to the efïect that the bank was an innocent purchaser was un- 
contradicted. However, it is insisted in the principal opinion that Hick- 
man, in the purchase of the first two notes, was acting as the agent 
of J. Crouch & Son. A careful examination of the record fails to 
disclose any évidence from which it might be inferred that in the 
purchase of thèse two notes from the bank the plaintifï was only act- 
ing as a "dummy" or as the agent of Crouch & Son. There is cer- 
tainly nothing in the pleadings that would hâve justified the submis- 
sion of an issue of this character, nor could the jury hâve considérée 
this theory in view of the pleadings and the issues based thereon. la 
other words, in order to enable the défendants to avail themselves of 
the défense suggested in the principal opinion, it would be necessary 
to amend the pleadings so as to set up an entirely new and distinct 
défense to this action, which I think should not be done in a case 
like this where the issues bave been fairly submitted under the plead- 
ings, and the défendants bave had an opportunity to présent what 
they originally conceived to be their défense to this action. 

Were it not for the fact, as I hâve stated, that the défendants are 
estopped from setting up the plea that they were induced to sign the 
notes in question by the false and fraudulent représentations of Mc- 
Lean, and it therefore becomes immaterial as to whether the plaintifï 
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was or was not an innocent purchaser for value without notice of 
thèse notes, I would be inclined to concur with the majority of the 
court in holding that there is sufficient évidence to justify the jury 
in finding as they did in response to the f ourth issue that the plaintiff 
was not an innocent purchaser of the note ref erred to in the fif th issue. 



WBEKS V, UNITED STATES. 

(Circuit Court of Appeals, Second Circuit June 18, 1914.) 

No. 180. 

1. Indictment and Information (f 52*) — ^Requisites of Information— 

Vérification or Accompantino Affidavit. 

In thie United States tlie informations used by the prosecuting officers 
are tlie informations used by tlie Attorney General in England, and not 
tliose extiibited by masters of the crown, and which were governed by 
4 and 5 William and Mary, c. 18 ; and as at common law an information 
could be flled by the Attorney General simply on bis oatli of office, and 
witbout vérification, the vérification of an information by a prosecuting 
attorney in this country Is unnecessary, unless requlred by some consti- 
tutional or statutory provision. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. §1 163-168 ; Dec. Dig. § 52.»] 

2. Indictment and Information (§ 52*) — Information in Fédéral Courts 

— Necessity for Vérification ob Affidavit of Probable Cause. 

The provision of the fourth constitutlonal amendment that "no war- 
rants shall issue but upon probable cause supported by oath or affirma- 
tion," which is a limitation upon the powers of the fédéral government 
only, does not requlre an information filed by a district attorney of the 
United States to be verified or supported by an affidavit based on Person- 
al knowledge and showing probable cause, unless such information is 
made ttie basis of an application for a warrant of arrest. If the sole 
purpose of the Information Is to state the accusation, a défendant may be 
chargea and tried for a misdemeanor on an information not verifled nor 
Bo supported. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 163-168; Dec. Dig. § 52.»] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against Oscar J. Weeks, 
doing business under the name of O. J. Weeks & Co. Judgment of 
conviction, and défendant brings error. Affirmed. 

Walter Jeffreys Carlin, of New York City, for plaintiff in error. 
H. Snowden Marshall, U. S. Atty., of New York City (Robert 
Stephepson, of New York City, of counsel), for the United States. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The défendant has been convicted of 
a crime committed in violation of the Pure Food and Drugs Act, ap- 
proved June 30, 1906 (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. 
S. Comp. St. Supp. 1911, p. 1354]). The information charged the 

♦ffor other cases see same topic & § numeep. in Dec. & Am. Digg. 1807 to flate, & Rep'r Indexes 
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défendant with having shipped from New York City to St. Louis, 
Mo., a certain article of f ood, labeled in part as follows : 

"Cream thick— Sériai No. 2049 — Manufactured by O. J. Weeks & Co., New 
York, New York. It is guaranteed to contain no gélatine, gum arabic, egg 
albumen or slmilar article." 

This label, it was charged, was false and misleading and calculated 
to mislead and deceive purchasers in that the article of food contained 
as one of its ingrédients an article similar to gum arabic, to wit, In- 
dia gum. The information was signed by the United States Attor- 
ney, but was not verified, nor were any affidavits filed or submitted to 
the court. The défendant appeared and demurred to the information, 
and in spécification of points under his demurrer alleged : 

"That the said information is not supported by a vérification or oath show- 
Ing Personal knowledge or probable cause." 

His demurrer was overruled, and, being required to plead, he plead- 
ed not guilty. At the close of the trial his counsel renewed his mo- 
tion that the information be dismissed for reasons before stated, but 
his motion was denied, and the case was submitted to the jury, and a 
verdict of guilty was rendered. 

The question we hâve to décide, therefore, is whether an attorney for 
the United States can proceed in the courts of the United States by 
information to prosecute one who is alleged to hâve committed a 
misdemeanor, where the information is not verified or supported by 
an afBdavit showing personal knowledge or probable cause. 

There can be no conviction or punishment for a crime without a 
formai and sufficient accusation. A court can acquire no jurisdiction 
to try a person for a criminal offense unless he has been charged with 
the commission of the particular offense and charged in the particular 
form and mode required by law. If that is wanting, his trial and 
conviction is a nullity, for no person can be deprived of either life, 
liberty, or property without due process of law. The forms or modes 
of accusation which the law recognizes are: Indictment or present- 
ment by a grand jury; and information by the public prosecutor. 

The colonists who came to this country from England brought with 
them the common and statute laws of England as they existed at the 
time of their émigration and in so far as they were applicable to the 
local circumstances of the colonies which they established. Among 
the principles of the common law which they thus brought were those 
which regulated the mode of proceeding in criminal cases : The law 
relating to indictments and informations and the right to trial by 
jury. Prior to the Déclaration of Independence, various statutes had 
abolished in the colonies as well as in England a number of the op- 
pressive provisions of English law relating to criminal trials. Among 
the principles which had thus been abrogated, for example, was that 
which denied to a person accused of a capital crime the right to hâve 
compulsory process for his witnesses, and that which withheld from 
him the right to examine on oath those witnesses who voluntarily ap- 
peared for him, as well as that which forbade him the aid of counsel in 
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hîs défense, except only as regarded the questions of law. See United 
States V. Reid,_12 How. 361, 363, 13 L. Ed. 1023 (1851). 

The proceeding by information is said to hâve been unpopular 
in England and to some extent in the colonies. But it has never been 
abolished in England, although in some of our states it has been 
done. At the time of the Déclaration of Independence it was a fa- 
miliar mode of criminal procédure in ail the colonies. 

When the statute of 3 Henry VII extended the jurisdiction of the 
court of star chamber and informations became restricted in practice 
to that court, the members of which were the sole judges of the law, 
the fact, and the penalty, a very oppressive use was made of them 
for something more than a century, "se as continually to harass the 
.subject and shamefuUy enrich the crown." 4 Blackstone, Comm. p. 
310. And when the court of star chamber was abolished in the time 
of Charles I, and proceedings by information were again used in the 
Court of King's Bench, the préjudice which had arisen from the long 
abuse of informations was so strong that it was strenuously contended 
that ail proceedings by information were illégal as being contrary to 
the nature of English laws and to Magna Charta. But the objections 
were overruled; Sir Matthew Haie saying: 

"That although In ail erlminal cases the most regular and safe way, and 
most consonant to the statute of Magna Charta, Is by présentation or indlct- 
ment of 12 sworn men, yet, for crimes inferior to capital ones, proceedings 
might be by information, and thls, from long and fréquent practice, was cer- 
tainly establislied as the law of the land." 5 Mod. 463; Show. 106; Bacon's 
Ab., Information, A; 2 Hawk. P. 0. 260; 4 Black. Com. 310; 1 Ersk. 
Speeches, 275; State v. Dover, 9 N. H. 468 (1S38). 

And the unpopularity of informations was not restricted to the 
mother country but, as we hâve already said, existed to some extent 
in this country. Mr. Justice Wilson of the Suprême Court of the 
United States, and who was also a member of the Constitutional Con- 
vention of li787, in the lectures which he delivered as professor of 
law in the University of Pennsylvania in 1790-92, after calling at- 
tention to the two kinds of informations — those iiled ex officio by 
the public prosecutor and those carried on in the narae of the com- 
monwealth or crown but in fact at the instance of some private per- 
son or common informer — said : 

"The first hâve been the source of much; the second hâve been the source 
ef Intolérable vexation; both were the ready tools, by using which Bmpson 
and Dudley and an arbitrary star chamber fashioned the proceedings of the 
law Into a thousand tyrannical forms. Neither, indeed, extended to capital 
crimes; but ingenlous tyranny can torture in a thousand shapes without de- 
priving the person tortured of his life." 

After calling attention to the fact that in England restraints had 
been imposed upon informations at the instance of private persons 
but not upon those filed ex officio by the public prosecutor, he went on 
to say: 

"By the Constitution ôî Pennsylvania, both kinds are effectually removed. 
By that Constitution, however. Informations are still suffered to llve; but 
they are bound and gagged. They are conflned to officiai misdemeanors ; and 
even against those they cannot be slipt but by leave of the court By that 
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Const5tution, 'no person shall, for any Indlctable offense, be proceeded agalnst 
crtminally by information,' 'unless by leave of tlie court, for oppression and 
misdemeanor in office.' " 2 Wllson's Works (Andrews' Ed.) p. 450. 

There seems to be no doubt that prosecution by information is as 
ancient as the common law itself. The subject had no reason to com- 
plain because this method of prosecution was adopted, for, as Black- 
stone (4 Commentaries, p. 310) states: 

"The same notice was given, the same process was issued, the same pleas 
were allowed, the same trial by jury was had, the same judgment was given 
by the same judges, as if the prosecution had been by indictment" 

Moreover, it seems to hâve always been the rule that the substan- 
tial parts of the information had to be drawn with as much exacti- 
tude as the corresponding parts of an indictment for the same offense. 

In the early years of the fédéral government, informations were 
principally used, if not exclusively used, for the recovery of fines and 
forfeitures. And Mr. Justice Story in his Commentaries on the Con- 
stitution, § 1780, published in 1833, said, in speaking of informations : 

"This process is rarely recurred to in America ; and It bas never yet been 
formally put into opération by any positive authority of Congress under the 
national government, in mère cases of misdeœeanors, though common enough 
in civil prosecutions for penalties and forfeitures." 

But within the last 50 years prosecutions by informations hâve in- 
creased greatly in the fédéral courts. See Ex parte Wilson, 114 U. 
S. 417, 425, 5 Sup. Ct. 935, 29 L. Ed. 89. 

It appears, as Stephens states in his History of the Criminal Law, 
vol. 1, p. 295, that from the earliest times the law officers of the 
king accused persons of offenses not capital in his own court without 
the intervention of a grand jury. But the right to prefer a criminal 
information is at common law restricted to misdemeanors. 

"At common law any information will lie for any misdemeanor, but not 
for a felony." 22 Cyc. 187, and cases there cited. 

The offense charged in the information now under considération was 
plainly a misdemeanor, and for more than 200 years in England the 
right has been established to prosecute by information, and, without 
the sanction of a grand jury, a person charged with having committed 
a misdemeanor. 

[1] Bacon in his Abridgment, vol. 3, 635, after stating that an in- 
formation differs principally from an indictment in that "an indict- 
ment is an accusation found by the oath of 12 men, whereas an in- 
formation is only the allégation of the officer who exhibits it," goes 
on to explain that there were two kinds of criminal informations in 
use in England under the common-law procédure. The first, which 
was for offenses more immediately against the king, was filed, he 
says, by the Attorney General ex officio and without leave of court. 
The second, which was for offenses against private individuals, was 
exhibited by masters of the crown, and, as matter of course, prior 
to the statute of 4 and 5 William and Mary, c. 18. But, after that 
statute was enacted, informations of the second class, he déclares, 
could not be filed except upon leave of court, and ail such informa- 
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dons had to be supported by the affidavit of the person at whose suit 
it was filed. 

In the United States it bas been suggested that informations brought 
by the prosecuting officers ansvver to the informations filed by the 
masters of the crown, and which, as said, had to be supported by af- 
fidavit and net to the informations of the first class or those which 
related more immediately to the king and which could be filed with- 
out affidavit. Those who make this suggestion rely upon the state- 
ment found in Blackstone's Commentaries, vol. 4, p. 309, where that 
distinguished commentator says : 

"The objects of the klng's own prosecutions, filed ex ofliclo by his own At- 
torney Gênerai, are properly such enormous misdemeanors as pecuUarly tend 
to disturb or endanger' his government, or to molest or affront hlm in the 
regular discharge of his royal functions. For offenses so high and dangerous, 
in the punishment or prévention of which a moment's delay would be fatal, 
the law has given to the crown the power of an immédiate prosecution, with- 
out waiting for any previous application to any other tribunal, which power, 
thus necessary, not only to the ease and safety, but even to the very exist- 
ence of the executive magistrate, was originally reserved in the great plan 
of the EngUsh Constitution, wherein provision is wisely made for the due 
préservation of ail its parts. The objects of the other specles of Informations 
filed by the master of the crown office upon the complaint or relation of a 
private subject are any gross and notorious misdemeanors, riots, batteries, 
libels, and other immoralities of an atroclous kind, not pecullarly tending to 
disturb the government (for those are left to the care of the Attorney Gen- 
eral), but which, on account of their magnitude or pernicious example, de- 
serve the most public animadverslon." 

Now this statement may seem to imply that the Attorney General's 
right to file informations for misdemeanors was not unlimited but 
was restricted to misdemeanors which tended to disturb or endanger 
the government. But, if this was his meaning, it is évident that he 
was mistaken in his understanding of the law. 

Chitty in his great work on the Criminal Law, p. 884, says : 

"Informations may be filed by the Attorney General for any offense below 
the dignity of felony, which tends, in his opinion, to disturb the government 
or immediately Interfère with the interests of the public or the safety of the 
crown. He most frequently exercises this power in cases of libels on govern- 
ments or high offlcers of the crown, etc. He seems, Indeed, at his option to 
exact it when any offense occurs which may thus be prosecuted in the crown 
oflSce. He may flle an information against any one whom he thlnks proper 
to sélect, without oath, without motion or opportunity for the défendant to 
show cause against the proceedlng." 

And Cole in his work on Criminal Informations, p. 9, says that : 

"The Attorney General may exhibit an ex ofiicio information for any mis- 
demeanor whatever." 

And Hawkins in his Pleas of the Crown, vol. 2, p. 369, says : 

"As to the flrst of thèse particulars, vlz., In what cases such Informations 
lie, it hath been holden that the king shall put no one to answer for a wrong 
done principally to another, without an indictment or presentment, but that 
he may do it for a wrong done principally to himself. But I do not find 
this distinction confirmed by expérience, for it is everyday's practice, agree- 
able to numberless précédents, to proceed by way of information, either in 
the name of the Attorney General or of the master of the crown oflice, for 
offenses of the former kind, as for batteries, cheats, seduclng a young mai\ 
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or woman from tbeir parents In order to marry them against thelr consent, 
or for any other wicked purpose, splritlng away a child to the plantations, 
resculng persons from légal arrests, perjuries, and subornations thereof, for- 
geries, consplracies, whether to accuse an innocent person or to impoverish 
a certain set of lawful traders, * * • and other such like crimes done 
principally to a private person, as well as for offenses done principally to the 
king." 

In Clark on Criminal Procédure, pp. 128, 129, it is said: 

"By an early English statute (4 and 5 William and Mary, e. 18), however, 
which is old enough to hâve become a part of our common law, if applicable 
to our conditions, it was provided that informations by masters of the crown 
office could only be filed by leave of court, and that they should be supported 
by the affldavit of the person at whose suit they were preferred. The law 
remained that informations flled by the Attorney General (and as already 
stated he could file them for any misdemeanor) need not be verifled, and 
that he was the sole judge of the necessity or propriety of flling them. 
* * • There is some authority for the proposition that the klnd of infor- 
mation to be used at common law in this country is that which in England 
was flled by the masters of the crown office. * * ♦ But, by the better 
opinion, the other kind of Information Is the one In use wlth us." 

In Bishop's Criminal Procédure, § 144, it is said : 

"In our States the criminal information should be deemed to be such, and 
such only, as in England is presented by the attorney or solicitor gênerai. 
This part of the English common law bas plainly become common law wlth 
us. As wlth us the powers which in England were exercised by the attorney 
or solicitor gênerai are largely distributed among our district attorneys, 
whose office does not esist in England, the latter offlcers would seem to be 
entitled, under our common law, to prosecute by information, as a right ad- 
hering to their office and without leave of court" 

If it is true, and it seems to be, that the district attorneys exercise 
the powers which in England were exercised by the attorney or solici- 
tor gênerai, then they are entitled to proceed upon information, and 
that without leave of the court and without affidavit. 

It is necessary to keep in mind what Mr. Stephens in his General 
View of the Criminal Law of England, p. 156, calls the "most char- 
acteristic principle of the law of England" on the subject of criminal 
procédure, namely, that in that country "everyoïie, without exception, 
has the right to use the queen's (king's) name for the purpose of prose- 
cuting any person for any crime." The statute (4 and 5 W. & M. c. 
18) was intended to restrict the right of prosecution by private, and 
not public, prosecutors. Prior to that act it had been within the power 
of any individual to file an information without disclosing to the court 
the grounds upon which it was exhibited. 4 T. R. 290. And the 
meaning of the statute was that the clerk of the crown should there- 
after file no information of a private prosecutor without leave of the 
court, and that the fact that there was probable cause for filing it 
should be disclosed in order that the court might know whether to 
grant leave, and it was further intended to preclude the issuance of 
process on such informations without recognizance. Comyn's Digest, 
vol. 4, p. 558, note "d." But there was no intention to limit the 
right of the Attorney General to prosecute by information, as he al- 
ways had done. It was not necessary in England, either before or 
after the statute, that he should obtain leave of the court before fil- 
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ing his information, and there was therefore not the same reason why 
he should verify any information which he filed. Moreover, he was 
acting throughout under his oath of office, and it was not assumed 
that he would proceed upon information without probable cause. 

We think that the weight of authority is that in this country, as 
the text-writers assert, the information used by the prosecuting officers 
are the informations used by the Attorney General in England and 
not those exhibited by masters of the crown and which were governed 
by 4 and S William and Mary, c. 18. And as at common law an 
information could be frled by the Attorney General simply on his oath 
of office and without vérification, it has been held in this country 
that vérification of an information by a prosecuting attorney is un- 
necessary, unless required by some constitutional or statutory provi- 
sion. I^ng V. People, 135 111. 435, 25 N. E. 851, 10 L. R. A. 48; 
People V. Graney, 91 Mich. 646, 52 N. W. 66; State v. Pohl, 170 Mo. 
422, 70 S. W. 695 ; 22 Cyc. 281. 

We pass, therefore, to inquire whether there is anything in the 
Constitution of the United States or in the acts of Congress which in 
any way alters the common law respecting the right of the prosecut- 
ing officers of the government of the United States to proceed by in- 
formation in criminal cases in the fédéral courts. 

The Constitution of the United States leaves ail offenses against 
the United States open to prosecution by information except those 
which are capital or infamous. The restriction as to those offense, 
is containéd in the fifth amendment: 

"No person shall be held to answer for a capital or otherwise Infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service 
in time of war or public danger." 

The Suprême Court in Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 
935, 29 L. Ed. 89 (1885), authoritatively decided what meaning is to 
be attached to the word "infamous" in this connection. The court 
held that a crime punishable by imprisonment for a term of years 
with hard labor is an infamous crime. In the constitutional sensé 
it is not thé character of the crime but the nature of the punishment 
which renders the crime infamous. The offense with which the de- 
fendant in this case is charged is not an infamous one but one upon 
which he might be tried upon information. 

The Acts of Congress not only hâve not prohibited the use of in- 
formations but hâve on the contrary expressly authorized their use in 
certain cases. See section 1022 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 720). 

The fourth amendment to the Constitution of the United States 
provides as follows: 

"The right of the people to be secure in thelr persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be vlolated ; no 
warrants shall Issue but upon probable cause supported by oath or affirma- 
tion and particularly descrlbing the place to be searched and the persons or 
things to be seized." 
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Mr. Justice Storj' in his Commentaries on the Constitution, vol. 2, 

§ 1902, in speaking of this amendaient, states that : 

"It is little more than the affirmance of a great constitutional doctrine of 
the comirion law." 

If that be true, and if it also be true that at common law the At- 
torney General could file an information without vérification or affi- 
davit of probable cause, his oath of office being regarded as sufficient, 
then this particular amendaient sHould not be regarded as altering 
the rule upon that subject. 

In United States v. Maxwell, 3 Dill. 275, Fed. Cas. No. 15,750 
(1875), in an opinion written by Judge Dillon, it is said : 

"We are of the opinion, therefore, that offenses not capital or Infamous 
may in the discrétion of the court be prosecuted by Information. We cannot 
recognize the rigbt of the District Attorney to proceed on his own motion, 
and shall require probable cause of guilt to appear by the oath of some créd- 
ible person before we will allow an information to be flled and a warrant 
of arrest to issue. But wlth thèse safeguards there is no more reason to 
fear an oppressive use of information than there is reason to fear an abuse 
of tbie powers of a grand jury." 

The facts in that case were that prior to the term complaint on oath 
had been made before a United States commissioner charging the 
défendant with several violations of the internai revenue laws, and 
the défendant was arrested upon a warrant issued by the commis- 
sioner and held to answer to the District Court. At the term the Dis- 
trict Attorney upon the said complaint, warrant, and recognizance 
moved the court for leave to file criminal information against the de- 
fendant charging him with the said offenses, which leave was granted 
and the information accordingly filed. The défendant appeared and 
pleaded guilty. Afterwards his counsel made a motion in arrest of 
judgment upon the ground that the défendant could only be punished 
criminally upon an indictment and not upon an information. The 
motion in arrest of judgment was overruled ; the court using, in the 
course of its opinion, the language already quoted. The case cannot 
be regarded as holding that an information must be verified. The 
court in a dictum announced that it would not permit an informa- 
tion to be filed and a warrant of arrest to issue without some évi- 
dence being presented under oath that probable cause of guilt existed. 

In United States y. Smith (C. C.) 40 Fed. 755 (1889), in a case 
which arose in the Circuit Court for the Eastern District of Virginia, 
Judge Hughes said : 

•'A prelimlnary question raised in the argument was whether the District 
Attorney may of right, by virtue of his ofacial prérogative, file informations 
charging citizens with oftenses brought officlally to his knowledge. This can- 
not be done, under tlie rules and practice of this court, except upon previous 
complaint under oath, after opportunlty bas been given the accused to ap- 
pear before tbe examining officer, and to confront the wltnesses testifying 
in support of the complaint. ïhis requisite makes it necessary that the Dis- 
trict Attorney shall hâve leave from the court to file an information; and, 
if it Is withln the discrétion of the court whether to grant the leave or not, 
then the right to file is not a prérogative of the prosecutor's office, and the 
court may require him, before granting leave, to bring the accused, by rule or 
other proceeding, before the court, to show cause, if cause there be, against 
the filing of the information." 



300 216 FEDERAL EBPOETBB 

The case most frequently cited in the fédéral courts on this subject 
is that of United States v. Tureaud (C. C.) 20 Fed. 621, decided in 
1884 in the Fifth Circuit by Judge Billings of the Eastem District 
of Louisiana. It was decided in that case that informations must be 
based upon affidavits which show probable cause arising from facts 
within the knowledge of the parties making them. And the court 
quashed an information which was based on an affidavit which read : 

"George A. Dice, belng duly sworn, says : AU the statements and averments 
In the foregolng Information are true, as he verily believes." 

It was conceded: 

"That under the usages of the govemment of Great Britain thls Informa- 
tion belongs to the dass of formai accusations which could be made by the 
king in his courts without any évidence and against ail évidence." 

The opinion then continued: 

"But the adoption of the fourth amendment afCected ail kinds and modes 
of prosecution for crimes or offenses, for there can be no légal pursuit of ac- 
cused persons without appréhension. Ail prosecutions require warrants. An 
information, a suggestion of a crimlnal charge to a court, is a vain thing, un- 
less it is followed by a capias. The procédure by Information, theref ore, after 
it was aeted upon by this amendment, lost Its prérogative function or quality. 
It could not thereafter be the vehlcle of preferring any arbitrary accusa- 
tion— not by kings because we hâve in the department of criminal law no 
successor to him, so far as he represented a right to institute, if It pleased 
him, unsupported incriminations. Nor by the District Attorney, nor any 
other oflacer of the 'Dnited States, for the Constitution bas said in efCect that 
in no way nor manner shall magistrates or courts issue warrants, exceiJt 
upon proofs, which are to be upon oath and make probable excuse." 

What is said as to the necessity for a vérification of the informa- 
tion we think is correct in any case where the application for the is- 
suance of a warrant of arrest is based on the information. In United 
States V. Polite, 35 Fed. 58 (1888), in the District Court for the Dis- 
trict of South Carolina, it is said that: 

"Informations must be based upon affidavits which show probable cause 
arising from facts within the knowledge of the parties making them, and 
mère belief is not sufficient." 

In this case the information was not sworn to, but accompanying 
it were the papers of the commissioner who held the preliminary ex- 
amination, including the sworn testimony of the witnesses taken in 
the présence of the accused. It was held that this was sufficient, and 
a motion to quash was refused. 

In Johnston v. United States, 87 Fed. 187, 30 C. C. A. 612 (1898), 
in the Circuit Court of Appeals for the Fifth Circuit, the two pre- 
ceding cases are referred to and approved. The information was not 
sworn to but was accompanied by an affidavit. The court said: 

"The affidavit on which the Information was based was whoUy insufficlent 
to warrant the arrest and trial of the plaintiff in error, and is altogether too 
gênerai in terms as to the offense against the United States said to hâve been 
committed; and it shows no knowledge. Information, nor even belief on the 
part of the affiant as to the guilt of the party charged, beyond the bare state- 
ment that 'there is probable cause to belleve that the said offense has been 
committed by P. T. Johnston.' However false the affidavit may be, it would 
be next to impossible to assign and prove perjury upon it." 
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In United States v. Baumert (D. C.) 179 Fed. 735, 742 (1910), Dis- 
trict Judge Ray, in a carefuUy prepared opinion said: 

"Under the common law the information was not necessarlly verifled ; but, 
as stated, this led to abuses and the adoption of the fourth amendment to 
the Constitution, whlch in légal effect demands that no warrant shall issue 
upon an information flled by the United States attorney, unless it state facts, 
a crime, etc., and is supported by the oath of the offlcer filing it, who must 
speak from Personal l^nowledge, or by the oaths or affirmations of others who 
speak from Personal knowledge." 

There is nothing in the opinion rendered which holds that an in- 
formation must in ail cases be verified or supported by an affidavit 
showing probable cause. But only that an information must be so 
verified or supported when an application for the issuance of a war- 
rant is based on it. The sole question before the court was as to 
the issuance of a warrant, and the court declined to direct its issu- 
ance on an information made on the information and belief of the 
District Attorney alone. 

In United States v. Morgan, 222 U. S. 274, 282, 32 Sup. Ct. 81, 
82 (56 L. Ed. 198 [1911]), the Suprême Court, in the case of one 
prosecuted for a violation of the Pure Food and Drugs Act, said: 

"A further answer is that as^to this and every other offense the fourth 
amendaient furnishes the citizen the nearest practlcable safeguard against 
malieious accusations. He cannot be trled on an Information unless it Is sup- 
ported by the oath of some one having knowledge of facts showing the ex- 
istence of probable cause. Nor can an indlctment be found until after an 
examinatlon of wltnesses, under oath, by grand jurors — the chosen Instru- 
ments of the law to protect the citizen against unfounded prosecutions, 
whether they be instituted by the government or prompted by private malice." 

This statement as to the necessity of the information being supported 
by the oath of some one having knowledge of facts showing the ex- 
istence of probable cause is obiter dictum. That court has certainly 
never decided that, under such circumstances as exist in the case now 
before us, no trial could be had. 

In Foster's Fédéral Practice (5th Ed.) § 494, p. 1659, this usually 
accurate writer states the rule as f ollows : 

"An information cannot be filed without leave of the court. * • * An 
Information must be supported by an aflSdavit showing probable cause for the 
prosecution arising from facts wlthin the knowledge of the afflant, or by the 
dépositions of wltnesses taken upon a prellminary examination or affldavits 
upon which a warrant of arrest against the accused was previously issued, 
which may be sufflcient." 

The limitation imposed by this amendment is a limitation solely 
upon the powers of the fédéral government and not upon the powers 
of the state governments. This principle of construction was settled 
as early as 1833 by a décision written by Chief Justice Marshall in 
the leading case of Barron v. Baltimore, 7 Pet. 243, 8 L. Ed. 672, 
and has been adhered to by the Suprême Court in numerous cases 
which subsequently hâve arisen. But in the constitutions of some of 
the States a provision exists similar to that embodied in the fourth 
amendment. And we may briefly inquire as to the eiïect given to it, 
as respects informations, by the décisions of the state courts. They 
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have Tield in a number of cases that a constitution al provision similar 
in terms to that embodied in the fourth amendment to the Constitu- 
tion of the United States is violated if proceedings are had nnder an 
information which is not supported by the oath or affirmation of any 
person (Lustig v. People, 18 Colo. 217, 32 Pac. 275 [1893] ; State v. 
Gleason, 32 Kan. 245, 4 Pac. 363 [1884] ; Myers v. People, 67 111. 503 
[1873] ; Eichenlaub v. State, 36 Ohio St. 140 [1880] ; De Graff v. 
State, 2 Okl. Cr. 519, 103 Pac. 538 [1909] ; Thornberry v. State, 3 
Tex. App. 36 [1877]; State v. Boulter, 5 Wyo. 236, 39 Pac. 883 
[1894]); but the state courts are not agreed in this view, some of 
them having reached a contrary conclusion. See State v. Smith, 114 
La. 322, 38 South. 204 (1905) ; State v. Guglielmo, 46 Or. 250, 79 
Pac. 577, 80 Pac. 103, 69 L. R. A. 466, 7 Ann. Cas. 976 (1905) ; Ter- 
ritory v. Cutinola, 4 N. M. (Gild.) 160, 14 Pac. 809 (1887). 

[2] In the case at bar the information was not verified; neither 
was it supported by any affidavit. The information begins : 

"Now cornes Henry A. Wise, United States Attorney for the Sonttiern Dis- 
trict of New York, leave liaving been flrst had and obtained, and respectfully 
informa tliis court that," etc. 

It does not appear, however, that, in obtaining leave of the court 
to file the information, there was ever presented to the court any com- 
plaint under oath or any affidavit showing probable cause to beheve 
that the person accused in the information had ever committed the 
offense charged against him. If the fourth amendment makes it 
necessary that, under ail circumstances, an information must be veri- 
fied or supported by an affidavit showing probable cause, then pro- 
ceedings had in the prosecution of the défendant cannot be sustained. 
But the right secured to the individual by the fourth amendment, as 
we understand it, is not a right to have the information, by which 
he is accused of crime, verified by the oath of the prosecuting of- 
ficer of the government or to have it supported by the affidavit of 
some third person. His right is to be protected against the issuance 
of a warrant for his arrest, except "upon probable cause supported 
by oath or affirmation," and naming the person against whom it is 
to issue. If the application for the warrant is made to the court upon 
the strength of the information, then the information should be veri- 
fied or supported by an affidavit showing probable cause to believe that 
the party against whom it is issued has committed the crime with 
which he is charged. But, if no warrant has issued, no arrest been 
made, and the person has voluntarily appeared, pleaded to the in- 
formation, been tried, convicted, and iined, we fail to discover where- 
in any right secured to him by the fourth amendment has been in- 
fringed. The fact that in the case at bar the défendant demurred 
to the information bccause it was not verified, and then pleaded not 
guilty only after his objection to the demurrer was overruled, does 
not affect the matter. There was nothing in the ruling of the court 
that deprived him of his constitutional right to have no warrant is- 
sued for his arrest "but upon probable cause supported by oath or 
affirmation." No such warrant has been at any time issued, and no 
application for its issuance has ever been so much as requested. 
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The Pure Food and Drugs Act makes it a crime against the United 
States if any part of the label on goods sent in Interstate commerce 
is false and misleading. The label used on the goods shipped by the 
défendant guaranteed that the goods contained "no gélatine, gum 
arable, egg albumen or similar article." The claim of the government 
is that, while the goods contained no gum arable, they did contain 
India gum, and that India gum was "similar" to gum arable. The 
jury found that this was so after being instructed that, if they had a 
reasonable doubt on the subject, they must find for the défendant. 
There was sufficient évidence to warrant the submission of the case 
to the jury, and we find no error in the rulings of the court. 

Judgment affirmed. 
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BBNEDICT V. HAHLO et aL 

(Circuit Court of Appeals, Second Circuit June 11, 1914.) 

No. 289. 

1. Shippirg (I 54*) — Chaetek — Liability foe Injttet to Vessel. 

Although a charter party in ternis requires the charterer to redellver 
the vessel in as good condition as when reeeived, the courts will iniply a 
condition which will relleve hlm from noncompllance if the reason there- 
for is the fault of the ovvner's servant. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 219-221; Dec. 
Dig. § 54.*] 

2. Shipping (§ 39*) — Chaeteb — Liability fob Injuey to Vessel. 

A provision of a charter party that "the captaln shall pay the charterer 
the same attention as if he were the owner and take the yacht vrhere or- 
dered by the charterer * * • •• gives the charterer full control over 
the navigation of the vessel, and makes the captaln hls agent, regardless 
of who hired him, 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

3. Shipping (§ 54*) — Chaeteb — Liability fob STKANniNO of Vessel. 

The strandlng of a yacht on' a known shore in the daytiuie and In open 
weather held due to the fault of the master, who under the charter was 
the servant of the charterer and not of the owner. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 219-221 ; Dec. 
Dig. § 54.*] 

4. Shipping (§ 194*) — Geneeal Avebage — Subjects of Compensation. 

Expense incurred by a yacht for wages and supplies while going to and 
from a port of refuge, which she was compelled to make because of strand- 
lng, constitutes a proper gênerai average charge, but must be separated 
from other expenses ol the voyage. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 613-617; Dec. 
Dig. § 194.* 

General average, see notes to Pacific Mail S. S. Co. v. New York, N. & 
R. Mining Co., 20 C. O. A. 357 ; The Santa Ana, 84 C. C. A. 316 ; British 
& Foreign Marine Ins. Co., Ltd., v. Maldonado & Co.. Inc., 106 C. C. A. 
133.] 

'For other cases see same topic 6 § no:.ieeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Shipping (§ 58*) — CJhaetee — Liabilitt of Ohabtebeb for Injttbt to Ves- 

SEL — Damages. 

Under a charter by which the charterer became llable for any loss or 
Injury to the vessel not recoverable under a poUcy of insurance held by 
the owner, where the vessel was stranded through fanlt of the charterer's 
servants, he was entitled to set-ofl agalnst hls llablUty items of expendl- 
ture which eould hâve been brought Into gênerai average and proved un- 
der the pollcy, and of which the owner was given tlmely notice. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 233-244, 314, 
327; Dec. Dig. § 58.*] 

6. Shipping (§ 40*) — Time Charter — Demueeage for Delat in Redeliveey. 

Under a tlme charter of a yacht, a provision that in case of failure to 
redeliver at the expiration of the charter period the charterer should pay 
demurrage is valid and enforceable. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 40.* 
Demurrage, see notes to Harrison v. Smith. 14 C. C. A. 657; Randall 
V. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 C. C. A. 4.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Arthur H. Hahlo and another, executors, 
against E. C. Benedict, and cross-libel. Decree for libelants, and re- 
spondent appeals. Modified and affirmed. 

Peter S. Carter, of New York City, for appellant. 
J. P. Kirlin, of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges and HAND, District 
Judge. 

HAND, District Judge. The first question is of liabiHty, Which 
party is responsible for the losses which arose from thestranding? 
This question is to be determined by the charter party itself. The 
stipulations of the respondent are contained in the sixth article : 

"The charteree [charterer] agrées * * * to redeliver the yacht * • ♦ 
on the expiration hereof at New York, N. Y. in as good condition as that in 
which he received her, reasonable wear and tear and such damage as he may 
not be Uable to make good excepted * • * and should the charteree not 
then so redeliver the yacht he agrées to pay demurrage." 

The seventh article is as f ollows : 

"The charteree [charterer] agrées to pay for • * • any loss to the 
yacht or equipment * • * not covered or recoverable under the policy of 
insurance hereinafter provided for or which may hâve occurred from any 
cause other than one arising out of the breach of conditions set eut in para- 
graph 1 of this agreement." 

The ninth clause reads as foUows : 

"The captain shall pay the charteree [charterer] the same attention as if 
he were the owner and take the yacht where ordered by the charteree within 
the limita of navigation specifled in the policy of insurance." 

[1, 2] The obligation of the charterer under article sixth to rede- 
liver the boat is without condition, and courts might hâve held that he 
undertook by the stipulation in question to redeliver the boat regardless 
of whose servant the captain might be. Sun P. & P. Co. v. Moore, 183 

*For other cases see same topic &. § ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HAHLO y. BENEDIOT 305 

U. S. 642, 22 Sup, Ct. 240, 45 L. Ed. 366. However, it is recognized 
that it would be unreasonable to require absolute compliance by the 
charterer, if the reason for noncompliance was the fault of the own- 
er's servant. Hence ail the cases consider that question and hâve im- 
plied such condition into the agreement to redeliver. The ninth article 
certainly intends to substitute the charterer for the owner, during the 
term of the charter; that is to say, it subjects the captain to the same 
direction from the charterer as he would be bound to give the owner 
were it not for the charter. In the face of this provision it becomes of 
small conséquence who originally engaged the captain, provided the 
stranding resulted from his fault. In Hills v. Leeds (D. C.) 149 Fed. 
878, and The Del Norte, 119 Fed. 118, 55 C. C. A. 220, the offending 
servant had been in fact selected by the owner, but he was under the 
control of the charterer. In the Del Norte, the phrase was "under or- 
der and direction" of the charterer. In Hills v. Leeds, supra, the 
phrase was : 

"The hirer Is to hâve the same authorlty as the owner of the beat so far 
as regards the management of the yacht and the control of the captain and 
engineer, and that, in the event of either of them proving disobedient or in- 
compétent, the hirer shall hâve the right to dlseharge him or them, and en- 
gage others in thelr place." 

Although more expanded than the clauses of article ninth of this 
charter, the intent is the same as hère. In The Barnstable, 181 U. S. 
464, 21 Sup. Ct. 684, 45 L. Ed. 954, it is true that the charterers had 
appointed the crew, but the test was who had control during the charter. 
The same thing is true in BaumvoU v. Gilchrest, L. R. (1892) 1, Q. 
B. 253. There Lord Esher says, at page 259, that the question dépends 
upon — 

"whether the owner has by the charter, where there is a charter, parted with 
the whole possession and control of the ship, and to this extent that he has 
glven to the charterer power and right Independent of him and without référ- 
ence to him to do what he pleases with regard to the captain, the crew, and 
the management and employment of the ship." 

Mr. Justice Story, in Marcardier v. Insurance Co., 8 Cranch, 39, 
49, 3 L. Ed. 481, puts the test in thèse words, "exclusive possession, 
command, and navigation." The same thing is repeated in Reed v. 
United States, 11 Wall. 591, 600, 20 L. Ed. 220. In Leary v. United 
States, 14 Wall. 607, 610, 20 L. Ed. 756, the phrase is, "entire com- 
mand and possession of the vessel and the conséquent control over her 
navigation." This test seems to be approved in United States v. Shea, 
152 U. S. 178, 14 Sup. Ct. 519, 38 L. Ed. 403. We cannot doubt, 
therefore, that the master was the agent of the owner at this time, and 
we do not think it material who actually selected or employed him. 
That being true, there is no reason to except the charterer from the 
covenant of the sixth article. 

[3] The next question is of the négligence of the master, because 
the sixth article of the charter exempts the charterer from any dam- 
age which he may not be liable for and the tenth article exempts him 
from his hire in case the yacht is incapacitated by damage or accident 
for which he is not responsible, and he would not be responsible if the 
216 F.— 20 
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loss happenéd f rom inévitable accident or péril of the sea. It must be 
a very clear case which would hold it an inévitable accident for a vessel 
to run ashore on a known coast two hours after sunrise in open weath- 
er. It may seem now too simple to say that the cause was the yacht's 
running too near inshore, but that in fact is the whole story, and car- 
ries its own blâme along with it. There was no necessity to bring lier 
so near the reef, and there was ail the more danger if a haze or smoke 
obscured the exact position of the land. The master does not prétend 
that the reef on which she stranded was unknown or even uncharted ; 
it is true that the exact position of the rock that she struck was not 
charted, but everybody knew that the bottom off the Colorado Reef 
was not laid down with the exactitude of the East river. To bring her 
deliberately inshore under those circumstances was to take a chance of 
just what actually happenéd. Some question has been made of the 
easterly set of the tide on the Island of Cuba. This seems to be a pos- 
sible explanation, but masters are responsible for known currents, 
and it is not suggested that there was anything unknown, or at least 
unknowable, about this particular current. If they navigate in waters 
which are not known, they should keep a leeway of safety. We do 
not understand that any one claims there was a greater easterly set that 
day than usual. It therefore appears that the charterer is liable under 
the stipulations contained in the sixth and seventh articles of the 
charter. 

[4] The next question relates to damages. In making up the gênerai 
average statement adjustment was made between what supplies were 
consumed at Havana, or on the way there, and the rest. Thèse wages 
and supplies were treated as part of the salvage service, upon the theory 
that it was necessary to proceed to Havana as a port of refuge for in- 
spection before the Virginia could safely go to New York. As such 
they fell within Risley v. Ins. Co. of N. A. (D. C.) 189 Fed. 529. How- 
ever, only so much could be brought into gênerai average as were prop- 
erly apportionable to that portion of the voyage; the rest remained 
outsidç the Insurance altogether. We do not understand that the char- 
terer questions the propriety of the division between the period before 
and after the détention for inspection as made, or asserts that the items 
are incorrect, provided the expenses on the way to Havana, and while 
detained there, only could be included in gênerai average. We think 
that under gênerai average only so much can be included. 

[5] On the other hand, we think that in spite of the négligence of 
the charterer's servants in stranding the yacht, he is entitled to set-off 
those items of his own expenditure which could hâve been brought into 
gênera;! average by the owner. The owner was advised of the claim 
in season, the charterer made claim of them against him. Since he 
held the policies pro tanto for the benefit of the charterer and was 
charged with a duty to act for him with reasonable assiduity, we believe 
that as soon as he learned of the claim he ought at least to hâve made 
inquiry as to their genuineness and provability under the policies, and 
that his disregard iii that respect subjects him to a set-ofï equal in 
amount with what would hâve been allowed the charterer. The learn- 
ed commissioner seemed to suppose that it makes a différence because 
the charterer has paid nothing to the owner, and that to set off thèse 
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daims would be to charge him because of the charterer's own default. 
We think that this misconceives the relations of the parties ; the set- 
off is allowed because the owner owed a positive duty to the charterer 
to prove for him upon the policies, and while the losses did originate 
f rom Bond's neghgence, that did not deprive the charterer of his right 
to be protected under the pohcies. The items to be included are the 
méat destroyed, $311.10, and wireless messages, $34.80. The light- 
house tender charge is found to be a gratuity. If the provisions claim- 
ed, $435.50 and $271.03, were not brought before the underwriters, 
the set-ofï will contain also an allowance made for them on the basis 
of the time consumed going to, and at, Havana, as a port of refuge. 
This adjustment can probably be made by consent, or may be brought 
before Judge Hand for disposition in case of a dispute. 

[6] The next question is of the damages for failure to deliver un- 
til June 27, 1911. This is expressly covered by the sixth article of the 
charter party, and will control unless the court set it aside as a penalty. 
It is hardly usef ul to add at length to the extraordinary confusion upon 
this subject. Equity, wisely or not, has always relieved against money 
penalty, and will penetrate any disguise. Hence it will not serve ta 
call a true penalty liquidated damages. However, contracts do mean 
what they say, and if the parties call a provision liquidated damages, 
the court ought to accept it until it is shown that it is a penalty. How 
can it be shown? Obviously only by proof that nobody could honestly 
suppose that the provision would only cover the obligee's loss ; if that 
is shown, then the mère words used will yield, but the court will not 
start with a presumption against what the parties say they meant. Sun 
Publishing & Printing Co. v. Moore, 183 U. S'. 642, 22 Sup. Ct. 240, 
45 L. Ed. 366. Now there is not the slightest justification hère for 
disregarding the formai expression of the parties' intention. The yacht 
had a charter value, uncertain but real, one which this suit shows to 
be hard of proof. Both sides agreed that she had it, by the very best 
of évidence — their willingness to let and hire her at the same sum for 
the first 60 days. Nothing could be more unreasonable than to disre- 
gard their deliberate words and to try to substitute some other meas- 
ure. We think it not necessary to consider whether the provision hère 
is really liquidated damages, or rather an extension of the charter. 
Morgan v. Garfield & Proctor Coal Co. (D. C.) 113 Fed. 520. 

Ouite other considérations apply to the period after June 27th. 
Whatever may be the prima facie case arising from the charter rate 
itself (Dewar v. Mowinckel, 179 Fed. 355, 102 C. C. A. 539; Smith v. 
The Governor Ames, 187 Fed. 40, 109 C. C. A. 94), it applies only 
when the parties hâve not gone into proof. Now there was only one 
qualified witness called on this subject and he swore to values consid- 
erably less than the aniount fixed in the charter party. It is quite ap- 
parent from his testimony that $5,000 for the month in question was 
, the figure most satisf actory to him, though larger sums he regarded 
as possibilities. We believe that in view of the very stringent rule in 
The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937, a prop- 
er proportion of $5,000, less owner's charges, $670, is the utmost that 
should be taken as the hire value. It is indeed a little doubtf ul whether 
any allowance at ail should be made under The Conqueror, supra, the 
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proof being only at the mouths of experts. However, the grounds for 
that décision are, we think, to be f ound especially on pages 133 and 134 
of 166 U. S., on page 519 of 17 Sup. Ct., 41 L. Ed. 937: 

"She was purchased by her owner for hls Personal pleasure, and there la 
not an atom of testimony tending to show that he bought her for hlre, or 
would hâve leased her If he had been able to do so, even for the large sum of 
$100 per day flxed as her value. 

"Again, the court may properly take judlclal notice ol the fact that the 
yachting season in our northern waters practically cornes to an end hefore 
the Ist of November, and, as The Conqueror was seized on August 27th, durlng 
more than one-half the time for which demurrage was allowed she probably 
would hâve been laid up at her wharf. It Is true there was a possibility that 
her owner might bave deslred her for use in a winter's cruise to tropical wa- 
ters; but there was not the slightest évidence of that, and the contingency 
of her being so used was too remote to justify an allowance upon that basis." 

Hère there is évidence that she would hâve been leased in June and 
July, just as she was leased in August. The season was at its very 
height, and we cannot say that the proof was spéculative in spite of a 
narrow market. The Conqueror, supra, has, however, established so 
strict a proof that we are not disposed to allow more than the lowest 
value. 

Interest upon the demurrage up to June 27, 1911, was certainly 
proper. Milburn v. Boxes of Oranges and Lemons, 57 Fed. 236, 6 
C. C. A. 317. A question may arise regarding the demurrage for the 
lajst 22 days, especially in view of the décision of a majority of this 
court in The Sitka, 159 Fed. 1023, 85 C. C. A. 488, affirœing without 
opinion the District Court in 156 Fed. 427, a collision case. We do not 
see, however, any reason not to apply the rule applicable in actions at 
common law upon contracts where the damages are not liquidated, 
which leaves interest as matter of discrétion, nor do we see any reason 
to differ with the learned commissioner in his allowance of interest. 

With the modifications indicated, the decree is affirmed, without costs 
in this court 



In re FRANK E. SCOTT TRANSFER CO. 

CHICAGO AUDITORIUM ASS'N v. CENTRAL TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventh Circuit. January 15, 1914.) 

No. 2020. 

1. Banketjptct (§ 318*) — Executoey Contract — Anticipatobt Beeach — 
Pkovable Damages. 

Where the bankrupt contracted to ftirnish livery and baggage service 
at reasonable rates for an hôtel association for five years and pay 
$21,000 for the privilège in monthly Installments, but became bankrupt 
during the term, the hôtel association was entitled to prove against the 
estate in bankruptcy a claim for damages predicated on the anticipatory 
breach of the contract, due to the bankrupt's inability to further perform. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §| 481, 482; 
Dec. Dlg. § 318.*] 

•For other cases see same topio & § ntjmber in Dec. & Am. Dlgs. ISOT to date, & Rep'r Indeie» 
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3. Bankbuptct (§ 318*) — Claims Peovable — Executoet Contkact — Tebmina- 

TION. 

Where a contract by a bankrupt to fumisli llvery and baggage service 
to a hôtel association for flve years and to pay $21,000 for the privilège 
provided tbat the association reserved the right to revoke the privilèges 
by glving six months' notice in wrlting, such provision rendered the con- 
tract mutually obllgatory only for a term of six months, so that, on the 
intervention of bankruptcy, the hôtel association could clalm damages 
only for that period. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

Appeal from the District Court of the United States for the East- 
«rn Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

In the matter of bankruptcy proceedings of the Frank E. Scott 
Transfer Company. From an order of the District Court, confirming 
an order of the référée disallowing a claim filed by the Chicago Audi- 
torium Association for damages arising eut of alleged anticipatory 
breach of an executory contract, and allowing only a portion of the 
claim, on objections of the Central Trust Company of Illinois, as trus- 
tée of the bankrupt estate, the Chicago Auditorium Association ap- 
peals. Reversed. 

Thls appeal Is from an order of the District Court In bankruptcy, confirm- 
ing an order of the référée, whlch disallows a claim flled by the appellant 
for damages arising out of alleged anticipatory breach of an executory con- 
tract entered into by the bankrupt, and allows only the portion of such clalm 
as presented for $311.20, which had accrued under the contract when bank- 
ruptcy Intervened. 

The contract In question Is thus described in the brief for appellant: "Hy 
the terms of said contract, entered into February 1, 1911, the association 
granted to the transfer Company the exclusive baggage and llvery privilège 
of the Auditorium Hôtel, In the city of Chicago, for a period of flve years 
from the date of the contract. This exclusive privilège vras stated in the con- 
tract to consist of the sole and exclusive right, so far as it was within the 
légal capaclty of the association to grant, to transfer and carry to and from 
the said hôtel ail articles of baggage, and ail passengers and persons, and to 
furnlsh llvery to the guests and patrons of the hôtel. In considération of thls 
grant by the association, the transfer Company agreed to furnlsh prompt 
and efficient llvery and baggage service at reasonable rates during the con- 
tlnuance of the contract, and to pay the association the sum of $6,000 for 
the baggage privilège, and the sum of $15,000 for the llvery privilège, a total 
of $21,000, payable in monthly installments of $350. This contract was car- 
ried out by both parties thereto, up to and Including the date on which the 
pétition in bankruptcy was filed against the transfer company." 

This statement of the contract Is incomplète, however, as It further pro- 
vides, in favor of the appellant, as "party of the first part," as foUows "The 
party of the first part, however, reserves the right, which is an express con- 
dition of the foregoing grants, to cancel and revoke elther or both of said 
privilèges, by glving six months' notice in wrlting of Its élection so to do, 
whenever the service is not, in the opinion of the party of the first part, sat- 
isfactory, or in the event of any change in management of said hôtel; and 
In case of the terminatlon of elther or both of said privilèges by exercise of 
the right and option reserved by this paragraph, such privilège or privilèges 
shall cease and détermine at the expiration of the six months' notice afore- 
said, and both parties hereto shall in that case be released from further lia- 
bility respecting the concession so canceled and revoked." 

*For other cases see same topic & § numbeb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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Rudolph Matz and Wm. D. Bangs, both of Chicago, 111., for appel- 
lant. 
C. J. Silber, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge. [1] The single question for review on 
this appeal is whether the daim for damages, predicated on an al- 
leged anticipatory breach of the executory contract in suit, constitutes 
a provable claim in bankruptcy. It does not appear to be met and an- 
swered by any décision of the Suprême Court called to our attention, 
and if not free from difficulty under varions other authorities cited, 
we believe its solution lies within narrow compass — hinging upon the 
tenability of the appellant's contentions of the légal efïect of the bank- 
ruptcy proceedings: (a) That they produced an anticipatory breacli 
of the bankrupt's contract to furnish livery and baggage service as 
provided ; and (b) thus created simultaneous liability of its estate in 
bankruptcy for damages so arising. 

The gênerai doctrine of anticipatory breach of an executory con- 
tract whenever the contracter disenables himself from performance is 
well established (Lovell v. St. Louis Life Ins. Co., 111 U. S. 264, 274, 
4 Sup. Ct. 390, 28 L. Ed. 423 ; Roehm v. Horst, 178 U. S. 1, 7, 20 Sup. 
Ct. 780, 44 L. Ed. 953, and cases reviewed) and its application, when 
the contracter "becomes bankrupt and goes into liquidation," is upheld 
in Carr v. Hamilton, 129 U. S. 252, 256, 9 Sup. Ct. 295, 32 L. Ed. 
669, in référence to a policy of life insurance, for the reason that the 
Company thereby "becomes civiliter mortuus; its business is brought 
to an absolute end." It bas likewise been pronounced applicable to an 
executory contract "broken by the insolvency of the railway companies 
and the appointment of receivers" thereof, whenever the receivers re- 
ject the contract, and that in such event the "rejection relates back to 
the beginning of the receivership." Pennsylvania Steel Co. v. New 
York City Ry. Co., 198 Fed. 721, 736, 744, 117 C. C. A. 503, 2d Cir- 
cuit. 

Upon the concrète question presented in this case, however, whether 
intervention of bankruptcy constitutes such breach for which damages 
are provable therein, considérable diversity appears in various rulings 
of the District Courts, as reported, in the administration of bankruptcy 
under the présent acts, and it is contended for support of the ruling 
herein against that proposition that several décisions in the Circuit 
Court of Appeals of other circuits (Watson v. Merrill, 136 Fed. 359, 
69 C. C. A. 185, 69 L. R. A. 719, 8th Circuit; In re Roth & Appel, 
181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270, 2d Circuit; 
Colman Co. v. Withhoft, 195 Fed. 250, 115 C. C. A. 222, 9th Circuit),, 
disallowing claims for rent or damages accruing subséquent to bank- 
ruptcy under leases held by the bankrupt, are applicable and of con- 
trolling weight and force. On the other hand, two. décisions of like 
appellate triJaunals are cited (In re Swift, 112 Fed. 315, 50 C. C. A. 264, 
Ist Circuit; In re Neff, 157 Fed. 57, 84 C. C. A. 561, 28 L. R. A. [N. 
S.] 349, 6th Circuit) as direct authorities for upholding provability of 
the claim in controversy. 
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Laying aside for the moment the first-mentioned Une of authorities 
and their distinction f rom the présent issue, we proceed to considéra- 
tion of In re Swift, supra, and In re Neff, supra, and the doctrine of 
anticipatory breach of contract arising from bankruptcy, upheld in 
both cases. In the Swift Case, the bankrupt as stockholder had pur- 
chased stocks for the claimant and was "carrying the same on margin," 
when the broker petitioned for adjudication as a bankrupt, after hav- 
ing made a voluntary assignment. The opinion dehvered by Judge 
Putnam discusses the contentions whether the date or fact of volun- 
tary assignment or of proceedings in bankruptcy was controlHng, and 
rules, in effect, that the fact of voluntary assignment became immate- 
rial, and that the issue of anticipatory breach rested on the légal effect 
of the bankruptcy proceedings — citing Lovell v. Ins. Co., supra, and 
other authorities. Thereupon it is held that proceedings in bankrupt- 
cy "rendered unnecessary a demand and tender," and the "proof of 
debt relates to the time when they were commenced" ; that "the con- 
tract ripened simultaneously with the beginning of the proceedings in 
bankruptcy, as the conséquence thereof in connection with the adjudi- 
cation which followed." In the Neff Case the opinion is by Mr. Jus- 
tice Lurton, then Circuit Judge, in référence to an executory contract 
on the part of the bankrupt to purchase certain stocks two years after 
date at a price named. Bankruptcy intervened before maturity, and 
claim was filed for recovery, under a stipulation of fact that the cor- 
porations issuing the stock "were insolvent before the bankruptcy of 
said Neff, and that this stock was of no value." The doctrine of an- 
ticipatory breach is defined (with numerous citations), and its applica- 
tion for allowance of the claim is then stated: "Bankruptcy is a com- 
plète disablement from performance, and the équivalent of an out and 
out répudiation, subject only to the right of the trustée, at his élec- 
tion, to rehabilitate the contract by performance" ; and it is sufficient 
for allowance "that a claim becomes provable in conséquence of bank- 
ruptcy." The opinion cites and approves the above-mentioned Swift 
Case, and the excellent opinion of Judge Lowell in the District Court, 
reported as In re Pettingill Co., 137 Fed. 143, 147. 

We are of opinion that thèse décisions are well founded, both in 
their définition of the gênerai doctrine referred to and in respect of 
the instantaneous effect of proceedings in bankruptcy for anticipatory 
breach of the unperformed contract, unless the trustée in bankruptcy 
elects performance thereof in the interest of the estate, and that it is 
equally applicable whether the proceedings are voluntary or involun- 
tary, notwithstanding the distinction in that particular suggested in 
one or more of the District Court citations. Provability of the claim 
for damages resta on this instantaneous légal effect of the proceedings, 
as no subséquent breach can authorize the claim. It is thus brought 
within clause 4 of section 63a (Bankr. Act July 1, 1898, c. 541, 30 Stat. 
562, 563 [U. S. Comp. St. 1901, p. 3447]), which includes ail indebted- 
ness founded upon contract existing "at the time of the filing of the 
pétition in bankruptcy" (Zavelo v. Reeves, 227 U. S. 625, 631, 33 Sup. 
Ct. 365, 57 L. Ed. 676), to be liquidated pursuant to section 63 b. 
Whether the trustée may hâve authority to carry out the contract in 
question, if he so elects, is not involved for considération, as no such 
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élection îs set up, and it is plain that any right which may be conferred 
to that end by the Bankruptcy Act lends no force to the appellee's con- 
tention that the claim presented was for a contingent liability. The 
liability arising under the breach of this contract was direct, and in no 
sensé contingent, nor affected by the ruling in Dunbar v. Dunbar, 190 
U. S. 340, 344, 23 Sup. Ct. 757, 47 L. Ed. 1084, cited in support of the 
contention, cxcept as hereinafter stated. 

In référence to the above-mentioned authorities disallowing claims 
for breach of leasehold contract arising through bankruptcy, each 
must rest for approval on the distinction well pointed out in the opinion 
of the Circuit Court of Appeals of the Second Circuit (In re Roth & 
Appel, 181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. [N. S.] 270) be- 
tween the relation and rights of lessor and lessee of realty under such 
instruments and the rights of the contracting parties under gênerai 
executory contracts. This distinction is observed as well in a note ap- 
pended to the opinion in Pennsylvania Steel Co. v. New York City 
Ry. Co., supra, and thereupon thèse rulings become inapplicable to 
the présent inquiry. 

[2] Our conclusion is, therefore, that damages for anticipatory 
breach of the contract are provable under the claim presented, and that 
error is well assigned for disallowance of the entire claim. It appears 
from the contract, however, as exhibited with the claim, that it re- 
serves in favor of the appellant an option "to cancel and revoke either 
or both of said privilèges" granted by the contract "by giving six 
months' notice in writing of its élection so to do," and that both par- 
ties shall "in that case be released from further liability" at the ex- 
piration of the six months. Under this provision the contract is mutu- 
ally obligatory for a term of six months only, and uncertain and with- 
out force for any longer term of service in futuro, within Dunbar v. 
Dunbar, supra, and authorities cited. Thus no damages for breach are 
provable beyond such period. 

The order of the District Court is reversed accordingly, with direc- 
tion to reinstate the claim and proceed therein in conformity with this 
opinion. 



ARMOUR & CO. V. ZVEGA, 

(Circuit Court of Appeals, Bighth Circuit July 23, 1914.) 

No. 4102. 

1. Masteb and Seevant (§ 286*)— Action fok Injurt to Sekvant — Issues 
AND Peoof. 

PlaintifC, while employed In loadlng tierces of lard on an éleva tor in de- 
fenda.nt's building, was injured by the falling of a heavy planb door giv- 
ing entrance to the elevator, which opened by sliding upward in grooves 
and was held in place by a stick set upright In one of such grooves. 
Plaintiffi's pétition chargea négligence generally in falling to provide a 
safe and suitable manner of holding the door In position when raised and 
more speelfically in the use of the stick for that purpose. The évidence 
tended to show that the door fell because of the fact that the corner un- 
der which the stick was placed was eaten away, presumably by rats, and 
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rested Insecurely on the stick. Held, that it was not error to submit to 
the jury the question of def endant's lîability because o£ sucb defect in the 
door, a.lthough it was not dlrectly charged in the pétition, especially as, 
when the fact was brought out in the testimony, défendant was granted a 
continuance for four days to meet such issue. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. |§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 103&-1042, 1044, 1046-1050; Dec. Dig. 
f 286.*] 

2. Tbial (I 260*) — Insteuctions — Requests — Instetjctions Ai-BEAnT Givbn. 

Refusai of a requested Instruction on the question of assumed risk in 
an action for injury to an employé held not error, in view of the charge 
given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
{ 260.*] 

In Error to the District Court of the United States for the District 
of Nebraska; William H. Munger, Judge. 

Action at law by Charles Zvega against Armour & Co. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

T. J. Mahoney, of Omaha, Neb. (J. A. C. Kennedy, of Omaha, Neb., 
on the brief), for plaintiff in error. 

Joseph W. Woodrongh, of Omaha, Neb. (David A. Fitch, of Omaha, 
Neb., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

CARI^AND, Circuit Judge. [1] Charles Zvega, 23 years of âge, 
on July 2, 1912, was in the employ of Armour & Co. at Omaha, Neb. 
His duty consisted in loading barrels or tierces of lard upon an elevator 
for the purpose of having them raised to an upper floor, there to be 
loaded upon cars for shipment. The entrance to the elevator f rom the 
room in which the tierces of lard were contained was through a sliding 
door, about 5 feet wide and about 4 feet high. It was made of double 
planks and opened by sliding upward. It was about 2 inches thick 
and weighed from 75 to 100 pounds. When the door was raised it 
was supported by what is called in the évidence a squeegee stick, placed 
under the lower end of the door, and inserted in the groove in which 
the door moved up and down. This squeegee stick was like a broom- 
stick, but a little heavier. It was about 41^ or S feet long. On the 
day in question Zvega had raised the door and placed the squeegee stick 
thereunder at the east side thereof, and while transferring the tierces 
of lard from the floor of the room, in which they were contained to 
the platform of the elevator, the door fell, crushing his hand and arm. 
He brought this action for the purpose of recovering damages for the 
injuries which he received as above stated. A verdict was rendered in 
his favor, and Armour & Co. has brought the case hère, alleging error 
in the rulings of the trial court. Having in view the only question of 
négligence submitted to the jury by the court, the charge of négligence 
in the complaint was as f ollows : 

"This opening Is provided with a perpendieular sliding door ; said door is 
constructed of heavy, substantial material. To open said door it is necessary 

•For othar cases sM taxa» toplc & i numbhb In Dec. A Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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to ralse same perpendlcularly In tbe guides for that purpose provided, and 
the défendant, Armour & Co., negligently and carelessly failed to provide a 
safe and suitable manner of holding sald door In position when raised; 
* * ♦ that the heavy door or slide which covered sald opening tlirougb 
wMch the plaintlff was requlred to move the barrels was sustained and held 
up only by a stick of wood, and that there was danger and great rlsk that this 
support would becotne dislodged and removed, tbereby causing sald heavy door 
to slide and fall wltb great force and violence, by reason of the vibration or 
3ar caused by the elevator, or by the removal and handling of the barrels or 
tierces through said opening." 

At the trial it was disclosed that the lower corner of the east side of 
the shding door had been eaten, supposedly by rats, so that the point 
of the door which would rest upon the squeegee stick when the door 
was raised was rendered small, and that instead of having the fuU 
width and surface of the bottom of the door as originally constructed 
to rest upon the supporting stick, there was only a point of wood left 
which would rest upon the stick when in position, thus causing the 
door to be more liable to fall than as if said door was as originally 
constructed. There was a motion for the direction of a verdict in 
f avor of Armour & Co. on the ground that the plaintifï had not com- 
plained in his complaint of any defect in the door, such as the évi- 
dence disclosed. The trial court was of the opinion, ho\vever, that 
the allégation of négligence in the complaint, with référence to the 
door, referred to the condition of the door at the time of the accident, 
and that the plaintifï had a right to urge as négligence the condition 
of the door as it existed at the time he was hurt. The record further 
discloses that Armour & Co. was given a continuance of four days, 
ostensibly for the purpose of meeting this new phase of the évidence. 
At the expiration of the adjournment the case was resumed, and the 
whole matter of the condition of the door was gone into, and the case 
fina?ly went to the jury upon the question of whether it was négli- 
gence on the part of Armour & Co. to allow such a condition as existed 
in the door to remain. The applicable principles of law governing 
the case are well known and simple. It was the duty of Armour & 
Co. to use ordinary care to furnish Zvega with a reasonably safe place 
to perform his duties. Zvega on entering the service of Armour & Ce, 
assumed ail the risks and hazards of the service which were open and 
plainly obvions to him. He could rely upon the presumption that Ar- 
mour & Co. had performed its duty. If by any négligence on his part 
he directly contributed to the injuries he received, he could not recov- 
er. He had been in the employ of Armour & Co. for two years, and 
in the particular service in which he was engaged at the time of his 
injury about two months. He had raised the door once before and 
placed the stick thereunder. The trial court ruled that Zvega could 
not complain of the manner that Armour & Co. had adopted for hold- 
ing the door in position when raised, as the manner of so doing was 
fully known to him and was plainly obvious. It also ruled that the 
évidence in support of the two other grounds of alleged négligence, 
namely, the placing of the tierces of lard too near the elevator door, 
and insufficient light, would not authorize a verdict, and they were 
taken from the jury. As said before, the single question submitted to 
the jury was whether or not, Armour & Co. was négligent in allowing 
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the door to be in the condition it was, with référence to the portion 
thereof which had been eaten away, supposedly by rats. Zvega testi- 
fied that he did not know that the door had been eaten away at the 
place specified. The trial court charged the jury that if Zvega knew 
of this hole, there could be no recovery by him. A majority of this 
court are of the opinion that there was évidence sufficient to go to the 
jury upon this point. How long the hole in the door had existed does 
not appear, except the inference that may be drawn from the fact that 
pièces of tin seemed to hâve been nailed over it. 

In regard to the alleged error in the ruling of the court in allowing 
a recovery for the defect in the door, we think that, in view of the 
adjournment of the court and the full opportunity allowed to the de- 
fendant to go into that question, there was no prejudicial error. We 
do not think there was any error in the charge of the court upon the 
law of assumption of risk, or upon the question of whether Zvega 
was guilty of contributory négligence. If he knew that the hole was 
in the door, he might hâve been guilty of contributory négligence for 
not placing the stick at the other end of the door where there was no 
hole. If he knew of the existence of the hole, he assumed the risk. 
The judge so charged the jury in both instances. So the case cornes 
down to the narrow question, which was submitted to the jury, as to 
whether Zvega knew the hole was in the door. As has been said be- 
fore, the majority of this court is of the opinion that there was évi- 
dence to go to the jury upon this question. 

[2] Counsel for Armour & Co. requested the court to charge as 
f ollows : 

"If the defect In the lower left-hand corner of the door was so open and ob- 
vions and apparent that the plaintiff with the llght that existed at the time, 
which was shown to hâve been good, could not hâve raised the door to the 
height to place the stick under It, and hâve placed said stick immediately un- 
der the left-hand lower corner of said door, without seeing and observing the 
defect then existing in that corner of the door, then with that knowledge and 
with the defect being so obvious and apparent, the plaintiff should be pre- 
sumed to hâve assumed the risk resulting from said defect, and your verdict 
should be for the défendant" 

Laying aside the question as to whether the court would hâve been 
justified in telling the jury under the évidence that the light was good, 
we think, as the court told the jury that Zvega could not recover if he 
knew of the existence of the hole, and as the jury had the whole évi- 
dence before them from which to détermine this fact, that it was not 
prejudicial error for the court to refuse to instruct them that if Zvega 
could not hâve placed the stick under the door without discovering the 
hole, he must be presumed to hâve assumed the risk. This was only 
another way of saying what the court had already said, and we must 
présume that if the jury was of the opinion that Zvega could not hâve 
placed the stick under the door without discovering the hole, they 
would hâve found that he knew of the same, and under the charge of 
the court would hâve returned a verdict accordingly. 

We hâve considered the other errors assigned, and find them without 
merit. 

Judgment affirmed. 
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UNITBD KANSAS PORTLAND CEMENT GO. v. HARVEY. 

(Circuit Court of Appeals, Eightli Circuit. July 23, 1914.) 

No. 4069. 

1. Courts (§ 347*)— Objection to Evidence on Ground of Insufficienct of 

Pétition. 

The practice of objectlng to the introduction of any évidence In a cause 
on the ground that the pétition or complaint does not state a cause of ac- 
tion is very objectionable, and is not recognized in the fédéral courts, even 
thougli It may be permitted lu the courts of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. | 921 ; Dec. Dlg. § 
347.*] 

2. Pleadino (§ 406*) — Waiver of Objections to Pétition ob Complaint — 

FiLiNG or Answer. 

In the fédéral courts It is only when a defect in a pétition Is of such a 
nature that it cannot be cured by the verdict of a jury, and therefore can 
be taben advantage of by a motion in arrest of judgment after verdict, 
that it Is not waived by the flling of an answer, which opérâtes as a 
vralver of ail technical defects. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 1355-1359, 1361- 
1365, 1^67-1374, 1386; Dec. Dig. § 406.*] 

3. Appeal and Ebeor (§ 889*) — Revikw — Pleading — Amendment — Tbeatino 

Pétition as Amended. 

TJnder Rev. St § 954 (U. S. Comp. St. 1901, p. 696), which permits the 
amendment of pleadings to conform to the proofs, where évidence was In- 
troduced by both parties with respect to a matter which was materlal, the 
pétition will be treated as having been amended, when necessary to prop- 
erly put such matter in issue. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3621, 
3622; Dec. Dig. § 889.*] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Action at law by Fred Harvey against the United Kansas Portland 
Cernent Company. Judgment for plaintiiï, and défendant brings er- 
ror. Affirmed. 

H. M. Langworthy, of Kansas City, Mo. (William Warner, O. H. 
Dean, W. D. McLeod, and O. C. Mosman, ail of Kansas City, Mo., on 
the brief), for plaintiiï in error. 

H. P. Farrelly, of Chanute, Kan. (T. R. Evans, of Chanute, Kan., 
Hal R. Clark, of Independence, Kan., and S. W. Brevvster, of Chanute, 
Kan., on the brief), for défendant in error. 

Bef ore SANBORN, Circuit Judge, and TRIEBER and REED. Dis- 
trict Judges. 

TRIEBER, District Judge. The défendant in error, who will be re- 
ferred to as the plaintiflf, sued the plaintiiï in error, who will be re- 
ferred to as the défendant, to recover damages for injuries sustained 
by him, while in the employ of the défendant, by reason of the f ailure 
of the défendant to exercise reasonable diligence in fumishing him a 
reasonably safe place in which to work. 

•For other cases see aame topic & | numbek in Dec. à Am. Digs. 1907 to date, & Eep'r Indexes 
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The material allégations of the pétition are that on September 3, 
1908, the plaintiff was employed by the défendant as an oiler for eight 
tubemills located in a room of defendant's cernent plant, known as the 
tubeniill room ; that thèse tubemills were located in a line running north 
and south, and were used for grinding and pulverizing into fine dust 
material for use in another department; that said dust 'syas emptied 
f rom the mills into a long box about 2 f eet across from side to side and 
about 18 inches from top to bottom, the top of the box being about 4 
f eet above the floor ; that inside of said box was a large, heavy, steel 
auger or screw, which was used for forcing the dust from said mills 
along and through said box or trough to a place known as an elevator ; 
that said elevator carried it to another portion of the plant ; that the 
trough, when in proper condition, was covered with boards and the 
elevator was entirely closed; that the trough was constantly covered 
with a coating of dust, such as was being conveyed by the steel auger 
along the inside of said trough, so that the cover or top of said box was 
entirely concealed from view by the said dust; that the plaintiff had 
no reason to know that said boards were loose or liable to be displaced 
from their position ; that prior to the accident which caused his injury 
some of said boards covering the trough were carelessly and negligently 
left in a loose condition, so that the same could be displaced, but that 
the défendant failed to in any manner safeguard said place where said 
boards were left loose, or to inform plaintiff of its unsafe condition. 
That it was necessary for the plaintiff, in the performance of his duties, 
to go upon said trough and walk along upon it while passing from one 
tubemill to another and stand upon it while performing his duties in 
oiling said mills ; that it was whoUy practicable to place railings around 
the place where the boards were loose and unfastened, and also to place 
notices informing those who in the discharge of their duties had to go 
upon said trough that the boards were loose ; that while performing 
his duties he stepped on the trough, supposing it to be covered, but the 
cover was off and his f oot passed through the opening, and was injured 
by the steel auger in the trough. The pétition then charges, among 
other acts of négligence which caused his injury, that he was not noti- 
fied that there were loose boards upon said trough, and that défendant 
was guilty of carelessness and négligence in failing to inspect and keep 
said boards on the top of said trough firmly fastened and secure in their 
places on top of said trough, and that by the exercise of reasonable dili- 
gence the défendant would hâve known that the said board was out of 
its place, and that plaintiff was liable to be injured in passing over the 
same while in the discharge of his duties. 

The défendant filed an answer containing a gênerai déniai, and in ad- 
dition thereto pleaded: (1) Contributory négligence; (2) assump- 
tion of risk; and (3) that the injuries were caused by the négligence 
of a fellow servant. 

[1] After the jury had been impaneled and sworn and counsel for 
both parties had made their opening statements to the jury, when the 
first witness was introduced by the plaintiff, the défendant objected to 
the introduction of any évidence "for the reason that the pétition shows 
on its face that the plaintiff is not entitled to recover," which objection 
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having been overruled an exception was saved, which constîtutes one 
of the assignments of error urged in this court. This practice is very 
objectionable and is net recognized in the national courts of this juris- 
diction. The fact that it may be permitted in the courts of the state 
where this cause was pending is immaterial. Boatraen's Bank v. Trow- 
er Bros. Co., 181 Fed. 804; 807, 104 C C. A. 314. Nor dpes it apply 
even in criminal cases where technical rules of practice are much more 
strictly observed than in civil cases. Morris v. United States, 161 Fed. 
672, 678, 88 C. C. A. 532. 

[2] Such a practice can only serve as a trap. If the pétition states 
a good cause of action but is technically defective, it should be raised 
by demurrer, and the plaintiff thus given an opportunity to amend. 
When an answer to the merits is filed, it is an admission on the part of 
the défendant that the pétition is not technically objectionable, and no 
defect of that nature can be taken advantage of thereafter. It is only 
when the defect of the pétition is of such a nature that it cannot be 
cured by the verdict of the jury, and therefore can be taken advantage 
of by a motion in arrest of judgment after verdict, that is not waived 
by filing an answer. It is not right that the plaintiff should be misled 
by the défendant into the belief that there are no technical def ects in 
his pétition, and that his cause will be tried on the merits, and after he 
has been put to the expense of bringing his witnesses a considérable dis- 
tance, which is usually the case when the cause is to be tried in a na- 
tional court, and then, after the jury has been sworn, either take a non- 
suit or submit to a judgment against him, or at least consent to a con- 
tinuance of the cause. It is true, under the common-law practice, when 
pleadings were considered of greater importance than the substantial 
rights of the parties, this practice was very common, but at this day it 
is universally recognized that courts are intended to promote the ends 
of justice and will disregard ail technical ities which tçnd to defeat them. 
The first Congress of the United States, when it enacted the first ju- 
■diciary act in 1789, recognized this evil and sought to remedy it. Sec- 
tion 32, Act Sept. 24, 1789, c. 20, 1 Stat. 91, digested as section 954, R. 
S. (U. S. Comp. St. 1901, p. 696). This section provides: 

"No summons, writ, déclaration, return, process, judgment, or other pro- 
ceedlngs in civil causes, in any court of the United States, sliall be abated, ar- 
rested, quasbed, or reversed for any defect or want of form; but such court 
shall proceed and glve judgment aecording as the right of the cause and mat- 
ter in law shall appear to it, without regarding any such defect, or want of 
form, except those which, In cases of demurrer, the party demurrlng specially 
sets down, together with his demurrer, as the cause thereof ; and such court 
shall amend every such defect and want of form, other than those which the 
party demurrlng so expresses ; and may at any time permit either of the par- 
ties to amend any defect in the process or pleadings upon such conditions as it 
Bhall in its discrétion and by Its rules, prescribe." 

In Bell V. Railroad Co., 4 Wall. 598, 18 L. Ed. 338, it was held that 
by a plea to the merits, and the parties going to a trial, ail antécédent 
irregularities are waived. 

In Oregon R. R. & Navigation Co. v. Dumas, 181 Fed. 781, 104 C. 
C. A. 641, it was held that "a demurrer to a complaint for want of facts 
is waived by an answer to the merits." 
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But aside from this, the pétition states a good cause of action. The 
motion was properly overruled. 

There are a number of assignments of error, but counsel in their 
brief and oral argument rely solely on the insufficiency of the évidence 
for submission to the jury. Counsel in their brief say : 

"The sole question présentée! for the détermination of thls court is whether 
under the pleadings and the évidence in the case, the court committed error 
in refusing to sustaln the demurrer to the évidence, and In refuslng to glve the 
peremptory instruction requested by the défendant at the close of the entire 
case." 

[3] It is claimed that, as there was no allégation in the pétition that 
the cover of the trough was removed by the natural opération of the 
plant by reason of the fact that the cover was not fastened, it was error 
to submit it to the jury. But the record shows that both parties intro- 
duced évidence on that point. Under the libéral practice now uni- 
versally recognized by the courts, and as authorized by section 954, R. 
S., it would hâve been proper to amend the pétition to conform to the 
proof ; there being no claim that the défendant was surprised by this 
évidence. 

In Derham v. Donohue, 155 Fed. 385, 83 C. C. A. 657, 12 Ann. Cas. 
372, this court held that under the statute of jeofails (section 954, R. S.) 
where the défendant could not hâve been misled in his préparation for 
trial, it is the dutv of the court to permit an amendment, if necessary. 
As stated in Reynolds v. Stockton, 140 U. S. 254; 266, 11 Sup. Ct. 773, 
35 L. Ed. 464, in speaking of a case in which, while the matter was 
not, in fact, put in issue by the pleadings, but évidence had been intro- 
duced by both parties, and the matter actually litigated : 

"In such a case the proposition so often affirmed, that that Is to be consid- 
ered as done which ought to hâve been done, may hâve weight, and the amend- 
ment which ought to hâve been made to conform the pleadings to the évi- 
dence may be treated as having been made." 

And this rule prevails in the courts of Kansas. Wilkins v. Tour- 
tellott, 29 Kan. 514; Organ Co. v. Lasley, 40 Kan. 521, 20 Pac. 228; 
Excelsior Mfg. Co. v. Boyle, 46 Kan. 202, 26 Pac. 408. 

It is next claimed that the évidence shows that the cover was re- 
moved and left off by a fellow servant. The witness McCormick testi- 
fied that the boards were removed by one Copenhauer, a fellow servant 
of the plaintiff. But Copenhauer, who was also a witness for the de- 
fendant, on his direct examination, positively denied this. Besides, that 
question was not submitted to the jury. The court held that on that 
ground the plaintiff could not recover, and submitted the case alone on 
the question whether the top of this box came off through the opération 
of the mill and from the manner in which it was operated. There was 
substantial évidence that when the trough would fill up with the dust, 
unless it was cleaned out, it would force the boards, which were lying 
loose on the top of the trough, off, and that by reason of the accumula- 
tion of dust and the dim light in the room the fact that the top was off 
would not be noticed by one engaged in work as was the plaintiff. It 
also appears that the top could hâve been placed on hinges and properly 
fastenedi^o that it would not be forced off by the dust. 
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As it was not claimed in the argument that the court erred in its 
charge to the jury on that point, and a careful examination of the 
charge shows no error, the finding of the jury is conclusive, and there- 
fore the judgment is affirmed. 



SOHWAETZ V. LOFTUS et aL 

(Circuit Court of Appeals, Elghth Circuit July 29, 1914.) 

No. 4111. 

1. BXECTJTOES AND ADMINISTEATOBS (| 438*) — ACTION AGAINST ESTATB — En- 

rORCEMENT OF IiIABrLITY OF STOCKHOLDEB — PaBIIES. 

The admmlstratrlx of a décèdent Is a necessary party to a suit to es- 
tabllsh and enforce the statutory llability of the estate as owner of stock 
In an Insolvent corporation. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dlg. §§ 1765-1785, 1790; Dec. Dlg. § 438.*] 

2. Limitation of Actions (§ 85*) — Suit against Administbatbix — Absence 

OB Depabtxjre feom State. 

The provisions of Gen. St Kan. 1909, § 5613 (Code Clv. Proc. § 20), 
that limitation shall not commence to run In favor of a person who is oui 
of the State until he shall corne into the state, and that, 1£ a person leaves 
the State after a cause of action against hlm bas accrued, the runuiug of 
the statute shall be susjrended durlng the time of hls absence, apply to a 
suit against the admlnistratrix of a deceased person to establlsh tiie stat- 
utory llability of the deceased as a stockholder in an insolvent corpora- 
tion, and charge the estate with such llability, and limitation does not 
run against such suit durlng the tlme the admlnistratrix Is out of the 
state; the complainant having no claim which eould be proved against 
the estate until Personal llability of the deceased is establlshed. 

[Ed. Note. — For other cases, see Iilmltatlon of Actions, Cent Dlg. §§ 
449-455; Dec. Dlg. § 85.*] 

8. Equitt (§ 72*) — Lâches — Geounds of Bab — Préjudice feom Dblat. 

Whlle the lapse of tlme is an élément whlch courts of equity conslder In 
sustainlng or refusing to sustaln the défense of lâches, ttme alone ordi- 
narlly is not sufflclent to constitute the défense, but. In addition thereto, 
the situation of the parties must hâve so changed as to render the prose- 
cution of the suit inéquitable. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 207, 210-220, 225, 
226; Dea Dlg. § 72.*] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Suit in equity by Arthur L. Schwartz against Mary R. Loftus, ad- 
ministratrix of the estate of Matthew Ryan, Sr., deceased, and others. 
From a decree dismissing the bill on motion, complainant appeals. 
Reversed. 

Maurice H. Winger, of Kansas City, Mo. (Chas. Edwin Cooley and 
New & Krauthoiï, ail of Kansas City, Mo., on the brief), for appellant. 

William W. Hooper, of Leavenworth, Kan. (Lee Bond, of Leaven- 
worth, Kan., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

•For other cases see same toplc £ S numbbb !n Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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CARLAND, Circuit Judge. The bill in this case was filed for the 
purpose of enforcing against the estate of Matthew; Ryan, Sn, the Per- 
sonal liability of deceased as a stockholder in a corporation organized 
under the laws of the state of Kansas, known as the Ryan Bros. Cattle 
Company. The défendants, except Mary R. Loftus, administratrix of 
said estate, are devisees and legatees interested therein, and third par- 
ties who hâve succeeded to portions of the estate by purchase or other- 
wise. The bill also prayed that the amount of the stock liability of 
Matthew Ryan, Sr., when ascertained, be charged as a paramount lien 
on the real estate described therein and on any personal property still 
remaining of the estate of Matthew Ryan, Sr., deceased. Àll of the 
défendants interposed a joint and several demurrer to the bill. The 
demurrer specified as grounds of demurrer: First, that the bill did 
not state f acts sufficient to constitute a cause of action ; second, that 
the bill on its face showed that any cause of action the complainant 
ever had against the défendants had long since been barred by the stat- 
ute of limitations of the state of Kansas ; third, that the complainant 
had no capacity to sue The trial court sustained the demurrer on 
the second ground and overruled the same as to the other grounds. 
The bill by leave of court was then amended, and the défendants 
moved to dismiss the same for the same reasons that they had demur- 
red thereto, except that the motion to dismiss specified, in addition to 
the statute of limitations of the state of Kansas, the ground of lâches. 
The trial court overruled the motion to dismiss on ail grounds except 
that of lâches, and dismissed the bill for that reason. 

Appellant appeals from the judgment of dismissal, and the assign- 
ments of error relate to the subject of lâches alone. None of the de- 
fendants appealed. We hâve stated the proceedings in the court below 
with some particularity in order to show that the question of whether 
the suit has been barred by lâches is the only one before us. It would 
serve no useful purpose to set oyt the allégations of the bill in full, 
and only those portions thereof will be stated as bear upon the question 
of lâches. 

The Ryan Bros. Cattle Company was incorporated under the laws 
of Kansas November 28, 1887. Matthew Ryan, Sr., deceased, became 
and was at his decease the owner of 1,660 shares of the par value of 
$100 each of the capital stock of said company. On September 16, 
1901, a corporation of Illinois, known as Rosenbaum Bros. & Co., 
loaned the Ryan Bros. Cattle Company $300,000 on the promissory 
note of the cattle company, secured by chattel mortgage. This indebt- 
edness was subsequently reduced to the sum of $41,691.20, and on 
March 21, 1904, new notes were given for that amount by the cattle 
company to J. Rosenbaum, who in turn indorsed and delivered the 
same to appellant, who instituted an action thereon in the district court 
of Leavenworth county, Kan., which resulted in a judgment in favor 
of appellant and against the cattle company on May 9, 1905, in the 
sum of $44,087.50. Executions on said judgment were issued and re- 
turned unsatisfied in May and June, 1905. Matthew Ryan, Sr., died 
testate June 20, 1903, in Leavenworth county, Kan. His will was 
duly admitted to probate in said county; Matthew Ryan, Jr., being 
216 F.— 21 
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appointée] executor of the will. Subsequently Matthew Ryan, ]r., 
having died, Jeptha D. Ryan was appointed executor. November 25, 
1904, Jeptha D. Ryan resigned, and Mary R. Loftus was appointed ad- 
ministratrix with the will annexed, and still remains such adminis- 
tratrix; the estate of Matthew Ryan, Sr., still remaining unsettled 
in the probate court of Leavenworth county, Kan. The shares of 
stock in the Ryan Bros. Cattle Company, owned by Matthew Ryan, 
Sr., still constitute a part of the estate of Matthew Ryan, Sr., and, to- 
gether with the real estate mentioned in. the bill, remains unadminis- 
tered. The bill in this case was filed June 22, 1912. Mary R. Loft- 
13, administratrix, is, and at ail times since the 9th day of May, 1905, 
has been, a citizen and résident of the state of New York. 

Voluminous f acts are stated in the bill for the purpose of showing 
that the real estate mentioned therein was conveyed to the défendants 
with intent to defraud the creditors of Matthew Ryan, Sr., and that 
the facts constituting the f raud were not discovered by appellant until 
October 24, 1911; the same having been concealed from appellant 
until certain findings which were made by the court in the case of 
Helen F. Ryan v. William J. Cullen, 89 Kan. 879, 133 Pac. 430, pend- 
ing in the district court of Leavenworth county, Kan., were filed. It 
appears from the f oregoing that the suit has for its obj ect : First, the 
establishment of the amount due on the judgment against the Ryan 
Bros. Cattle Company as an indebtedness against the estate of Mat- 
thew Ryan, Sr., deceased, by virtue of deceased having been a share- 
holder in said company; second, the satisfaction of said indebtedness 
out of such property of the estate as still exists. In approaching the 
considération of the question of lâches, it is necessary to first con- 
sider the nature of the liability which is sought to be enforced. On 
September 16, 1901, the date when the loan was made by Rosenbaum 
Bros. & Co. to Ryan Bros. Cattle Company, article 12, § 2, Constitu- 
tion of Kansas, provided : 

"Dues from corporations s^hall be secured bj' the individual liability of the 
stocliholders to an additional amount equal to the stoelc owned by each stock- 
holder, and such other means as shall be provided by law; but such indl- 
vidual liability shall not apply to railroad corporations nor corporations for 
religions or charitable purposes." 

Section 1302, General Statutes of Kansas 1901, provided for the 
enforcement of the liability created by the Constitution, but on March 
17, 1903 (I^aws 1903, c. 152), the Législature of Kansas repealed ail 
provisions for the enforcement of the constitutional provision above 
quoted, and subsequently, at the gênerai élection in 1906, the consti- 
tutional provision itself, which created the liability sought to be en- 
forced, was abrogated. 

The Suprême Court of the United States and the Suprême Court 
of the State of Kansas, however, hâve decided that the constitutional 
provision herein quoted and the laws with référence thereto became a 
part of any contract made with a corporation, which created a liabil- 
ity for a debt during the time such laws were in force, and that the 
obligation of such contracts remained unimpaired, notwithstanding 
the repeal of the laws which created the liability. Douglass v. Loftus 
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et al, 85 Kan. 723, 119 Pac. 74, Ann. Cas. 1913A, 378; Haie v. Allin- 
son, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380; Whitman v. Bank 
of Oxford, 176 U. S. 559. 20 Sup. Ct. 477, 44 L. Ed. 587. It has also 
beendecided that the stock liability sought to be enforced in this ac- 
tion is in its nature contractual. Woodworth v. Bowles, 61 Kan. 569, 
60 Pac. 331 ; Howell v. Manglesdorf, 33 Kan. 194, 5 Pac. 759; Whit- 
man V. Oxford National Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. 
Ed. 587. 

The appellant's cause of action accrued in June, 1905, at the time 
the exécutions were returned unsatisfied. Douglass v. Loftus, 85 Kan. 
720, 119 Pac. 74, Ania. Cas. 1913 A, 378. It appears that about seven 
years elapsed frpm the time the cause of action accrued until the bill 
was filed. Section 17, Code of Civil Procédure of the state of Kati- 
sas (Gen. St. 1909, § 5610), provides as follows : 

"CivU actions, other than for the recovery of real property, can only be 
brought within the foUowiug periods, after the cause of action shall hâve ac- 
crued, and not afterwards: ♦ • • Second, within three years ; an action 
upon contract, not in writing, express or implied ; an action upon a liability 
created by atatute, other than a forfeiture or penalty." 

Section 5613, General Statutes of Kansas 1909 (Code Civ. Proc. § 
20), reads as follows: 

"If when a cause of action accrues against a person he be out of the state, 
or has absconded or concealed himself, the period Umited for the commence- 
ment of the action shall not begin to run until he cornes into the state, or 
whlle he is so absconded or concealed ; and if after the cause of action ac- 
crues he départ from the state, or abscond or coneeal himself, the time of his 
absence or coocealnient shall not be computed as any part of the period 
within which the action must be brought: Trovided, this act shall not apply 
to any foreign corporation authorized to do business In the state upon which 
service of process can be had within the state." 

[1] As bearing directly upon the question of lâches, we may first 
consider whether the statute of limitations, above stated, ever ran 
against the claim of appellant, so far as the estate of Matthew Ryan, 
Sr., is concerned. The solution of this question dépends upon the 
further question as to whether appellant could hâve established the 
alleged stock liability of Matthew Ryan, Sr., without making Mary 
R. Loftus, the administratrix, a party. We do not think he could. It 
is true that no personal judgment is claimed or could be rendered 
against Mary R. Loftus except in her représentative capacity, but the 
liability sought to be established could not hâve been established in the 
lifetime of Matthew Ryan, Sr., without making him a party to the 
proceeding. Being dead, the liability may not be established without 
making his personal représentative a party. No condition of circum- 
stances occurs to us that would allow the establishment of a stock 
liability against the estate of a deceased person, unless the personal 
représentative provided by law was in court. The probate court had 
no power or authority to establish this liability. Douglas v. Loftus, 
supra. We are now speaking of enforcing the liability against the es- 
tate of Matthew Ryan, Sr., deceased, and will subsequently consider 
the case with référence to the real estate now in the hands of 
f raudulent vendees, as is alleged. That Mary R. Loftus was a neces- 
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sary party to a suit to establish the stock liability of Matthew Ryan, 
Sr., deceased, against his estate is decided in the following cases : 
Wells V. Wells, 71 Ind. 509; Smith v. Turley, 32 W. Va. 14, 9 S. E. 
46 ; McGlaughlin v. McGlaughlin, 43 W. Va. 226, 27 S. E. 378. 

[2] That section 5613, supra, applies to the personal représentative 
of the deceased person's estate is decided by the following cases : Hay- 
den V. Pierce, 144 N. Y. 512, 39 N. E. 638; Titus v. Poole, 145 N. Y. 
414, 40 N. E. 228; Conolly v. Hyams, 176 N. Y. 403, 68 N. E. 662; 
Jennings v. Browder, 24 Tex. 192; Smith v. Arnold, 69 Tenn. (1 
Ivea)378; 18 Cyc. 935. 

In Hayden v. Pierce, supra, it was said : 

"The learned counsel for the défendant suggests that to hold that the de- 
fendant's absence from the state operated to enlarge the time for bringing the 
action would enable the exécuter or administratop of a deceased person, resid- 
Ing in another state, to delay the settlement of the estate Indeflnitely. • * • 
It may be quite true, as urged, that the plaintlff could hâve commenced its ac- 
tion within six months, so as to hâve avoided any question as to the bar of 
the statute, but that considération is not now pertinent to the Inquiry. The 
question is not what the plaintifC mlght or could hâve done, but vfhat sbe 
was obliged to do in order to save her rights. The absence of the défendant 
(a testatrix of the estate of the deceased person) from the state operated to 
enlarge the time for the commencement of the action, under the gênerai provi- 
sions of chapter 4, which apply to this case, and hence the claim was not 
barred." 

In Anglo-American Land, M. & A. Co. v. Lombard, 132 Fed. 721, 
68 C. C. A. 89, it was held by this court that the statute of limitations 
of Kansas is tolled as to an action to enforce a stockholder's liability 
while the person liable is out of the state. We are of the opinion, 
therefore, that the continued absence of the administratrix from the 
state of Kansas tolled the statute of limitations, and that it had not 
run when the bill was filed, so far as the estate of Matthew Ryan, Sr., 
is concerned. We are further of the opinion that no proceeding in 
rem would hâve been of any benefit to the appellant, for the plain 
reason that he could never hâve had a claim of any kind against the es- 
tate of Matthew Ryan, Sr., deceased, until he had established the stock 
liability of Matthew Ryan, Sr., and that liability could not be estab- 
lished without the présence of the personal représentative of the de- 
ceased in court. The assets of the estate of Matthew Ryan, Sr., de- 
ceased, until his debts were paid were in the custody of the law and 
not subject to mesne or final process from any court. 2 Woerner, Am. 
Law Admin. (2d Ed.) pp. 882, 815, § 392; Achenbach, Adm'x. v. 
Pomeroy Coal Co., 2 Kan. App. 357, 42 Pac. 734. 

Having no claim against the estate of Matthew Ryan, Sr., deceased, 
we do not think appellant was charged with the duty of applying to 
the probate court to hâve a résident administrator appointed. It is 
doubtful whether he would hâve had any right to do so ; certainly he 
was not guilty of lâches in not doing so. We are also satisfied that 
the allégation in regard to the concealment of the f raud as to the real 
estate, and that it was not discovered until about six months prior to 
the filing of the bill in this case, sufficiently excuses any delay, so far 
as the real estate is concerned, if a différent statute of limitations 
should be held to apply to that. Certainly there is no statute which 
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would bar the right of action within six months from the discovery 
of the fraud. 

[3] The défense of lâches has so often been made the subject of 
discussion in this court that it is unnecessary to quote from ail the 
decided cases. The gênerai principle which guides our action has been 
stated many times. 

In Burgess v. Hillman, 200 Fed. 929, 119 C. C. A. 225, we said: 
"The rule in such cases (lâches) has been ably stated by Judge Sanbom in 
delivering the opinions of this court in Kelley v. Boeteher, 85 Fed. 55, 29 O. 
0. A. 14 ; Boynton v. Haggart, 120 Fed. 821, 57 C. O. A. 301 ; Wyman v. Bow- 
man, 127 Fed. 257, 62 C. C. A. 189 ; and Wilson v. Plutus Mining Co., 174 Fed. 
317, 98 0. C. A. 189. In Kelley v. Boeteher, it was sald: 'In the application 
of the doctrine of lâches, the settled rule is that the courts of equity are net 
bound by, but that they usually act or refuse to act in analogy to, the stat- 
ute of limitations relating to actions at law of like character. [Citlng cases.] 
The meaning of this rule is that, under ordinary circumstances, a suit in 
eguity will not be stayed for lâches before, and will be stayed after, the time 
fixed by the analogous statute of limitations at law; but if unusual condi- 
tions or extraordlnary circumstances make it inéquitable to allow the prose- 
eution of a suit after a briefer, or to forbid its maintenance after a longer, 
period than that flxed by statute, the chancelier will not be bound by the stat- 
ute, but will détermine the extraordlnary case in accordance with the equi- 
ties which condition It.' 200 Fed. 931." 

In the case above quoted from, the court said further : 

"When a suit is brought within the time fixed by the analogous statute, the 
burden is on the défendant to show, either from the face of the bill or by his 
answer, that extraordlnary circumstances exist which require the application 
of the doctrine of lâches; and, when such a suit is brought after the statu- 
tory time has elapsed, the burden is on the complainant to show, by suitable 
averments in his bill, that it would be inéquitable to apply it to his case." 

In Davçy v. Dodge, 213 Fed. 722, this court again followed the prin- 
ciples above stated. 

The real questions for décision in this case, as in ail others of like 
character, is : First, does the bill présent a reasonable excuse for the 
delay in bringing the suit; second, would it be inéquitable, so far as 
the défendants are concerned, if the relief prayed by the bill should 
be granted? We think a reasonable excuse has been presented, and 
we cannot conceive of any injustice which would resuit to the défend- 
ants in allowing the action to proceed. While the lapse of time is an 
élément which courts consider in refusing or granting the défense of 
lâches, time alone ordinarily is not sufficient to constitute the défense, 
but in addition thereto the situation of the parties must hâve so chang- 
ed as to render the prosecution of the suit inéquitable. Thèse circum- 
stances usually appear in the form of increased value of real estate, 
either in the rise of the price thereof or in the mjdcing of valuable im- 
provements thereon, the death of witnesses, and any other circum- 
stance which would make it inéquitable to allow a suit to pro- 
ceed. Patterson v. Hewitt, 195 U. S. 309, 317, 25 Sup. Ct. 35, 49 L. 
Ed. 214; Brown v. County of Buena Vista, 95 U. S. 157, 160, 24 L. 
Ed. 422; Townsend v. Vanderwerker, 160 U. S. 171, 186, 16 Sup. Ct. 
258, 40 L. Ed. 383 ; Baker v. Cummings, 169 U. S. 189, 208, 18 Sup. 
Ct. 367, 42 L. Ed. 711; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. 
Ct. 873, 36 L. Ed. 738; Alsop v. Riker, 155 U. S. 448, 15 Sup. Ct. 
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162, 39 L. Ed. 218; Penn Mutual Life Ins. Co. v. Austin, 168 U. S. 
685, 698, 18 Sup. Ct. 223, 42 L. Ed. 626 ; O'Brien v. Wheelock, 184 
U. S. 450, 493, 22 Sup. Ct. 354, 46 L. Ed. 636; Northern Pac. R. Co. 
V. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931; Valvona- 
Marchiony Co. v. Marchiony (D. C.) 207 Fed. 380, 386. 

Nothing appears in the case at bar, except the lapse of time, and we 
think that the absence from the state of Mary Eoftus présents, under 
the facts of this case, a sufficient excuse for the delay. 

The decree below is therefore reversed, and the case remanded, with 
instructions to the trial court to deny the motion to dismiss and al- 
lovv the défendants to answer the bill, if they shall be so advised. 



AMMERMAN v. UNIÏED STATES. 

(Circuit Court of Appeals, Elghth Circuit. July 8, 1914.) 

No. 4090 

Indictment and Infoemaiion (§ 125*) — Ditplicitt — Inteoducing Liquok 

INTO IkUIAN COUNTRT. 

Act Marcli 1, 1895, c. 145, § 8, 28 Stat. 697, which prohibits the intro- 
duction of Intoxicating liquors into "Indian Terrltory" and Act .Tan. 30, 
1897, c. 109, 29 Stat. 506, prohibiting the introduction of intoxicating liq- 
uor Into the "Indian country," thereln deflned, ereate distinct offenses, 
puni stable dlfferently, and requiring évidence of a différent character to 
justify a conviction, and an Indictment, charging in the same count a vio- 
lation of both acts, is bad for duplicity. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400 ; Dec. Dig. § 125.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against J. O. Ammerman. 
Judgment of conviction, and défendant brings error. Reversed. 

The plaintiff in error was indicted for violation of the laws prohibiting the 
Introduction of intoxicating liquors into the Eastern district of Oklahoma. 
The indictment is as follows: "Indictment Introducing Liquor into Indian 
Country. United States of America, Eastern District of Oklahoma. In the 
District Court of the United States in and for the Eastern District of Okla- 
homa, at the April Term thereof, A. D. 1913, at Tulsa. The grand jurors of 
the United States of America, duly impaneled, sworn, and charged, at the 
term aforesaid of the court aforesaid, to inqulre into and due presentment 
make of offenses against the said United States, on their oath do find, présent, 
and charge that one, J. O. Ammerman, and William J. Creekmore, on the 6th 
day of March, A. D. 1913, in the county of Tulsa, state of Oklahoma, in the 
said district and within tUe jurisdiction of said court, the said county then 
and there being a portion of the Indian Country of the United States of Amer- 
ica dld, at the time and place aforesaid, unlawfully, knowingly, willfully, and 
felonlousiy Introduce and carry into said Indian Country and into the county 
aforesaid from without said Indian Country, and from vyithout the said dis- 
trict and from without the said state of Oklahoma, one quart of malt, vlnous, 
spirituous, distilled, ardent, and intoxicating liquor, to wit, alcohol, whisky, 
béer, and wlne ; tbe said county and district having been a portion of the ter- 
rltory of the said United States known as the Indian Terrltory, and at aîl 
times was and now is a part of the Indian Country of the said United States 

•For other cases see sanie topic & § number iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of -America, contrary to the form of the statute In sueh case made and pro- 
vided, and agalnst the peace and dignity of the United States of America." 

A demurrer to the indictment was filed which, among other grounds, sets up 
the following: "Third. Said indictment is bad for duplicity In that it charges, 
or attempts to charge, the défendants, and each of them, with a violation of 
section 8 of the act of Congress of March 1, 1895, 28 Stat. 693, and with a vio- 
lation of the act of January 30, 1897, 29 Stat. 506." The demurrer was over- 
ruled and proper exceptions saved. Dpon a trial there was a verdict of guilty, 
the verdict reading: "We, the jury in the above entitled cause, duly impaneled 
and sworn upon our oaths, find the défendant J. O. Ammerman guilty as 
charged in the indictment" 

A motion for a new trial having been overruled, the défendant was sen- 
tenced, upon the verdict of the jury, to imprisonment in the United States 
penitentiary at Leavenworth, Kan., for the term of three years, and to pay a 
fine of $100 and ail costs of the prosecution. 

Norman R. Haskell, of Oklahoma City, 0kl., and James C. Denton, 
of Muskogee, Okl. (E. G. McAdams, of Oklahoma City, 0kl., on the 
brief), for plaintiflf in error. 

W. P. McGinnis, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). Sec- 
tion 8, Act March 1, 1895, c. 145, 28 Stat. 693, is as follows: 

"That any person, whether an Indian or otherwise, who shall. In said (In- 
dian) ïerritory, manufacture, sell, give away, or in any manner, or by any 
means furnish to anj'one, either for himself or another, any vinous, malt, or 
fermented liquors, or any other intoxicating drinks of any kind whatsoever, 
whother medicated or not, or who shall carry, or In any manner hâve car- 
ried, into said territory any such liquors or drinks, or who shall be inter- 
ested in such manufacture, sale, giving away, furnishlng to anyone, or carry- 
ing into said territory any of sueh liquors or drinks, shall, upon conviction 
thereof, be punished by fine not exceeding flve hundred dollars and by im- 
prisonment for not less than one month nor more than flve years." 

Act Jan. 30, 1897, c. 109, 29 Stat. 506, is as follows : 

"Any person who shall introduce or attempt to introduce any malt, splritu- 
ous, or vinous liquor, including béer, aie, and wine, or any ardent or intoxi- 
cating liquor of any kind whatsoever into the Indian country, which term 
shall include any Indian allotment while the title to the same shall be held in 
trust by the government, or while the same shall romain inaliénable by the 
allottee without the consent of the United States, shall be punished by im- 
prisonment for not less than sixty days, and by a fine of not less than one 
hundred dollars for the flrst offense and not less than two hundred dollars for 
each olïense thereafter." 

It will be noticed that the punishment provided for a violation of 
the act of 1897 is imprisonment for not less than 60 days and a fine 
of not less than $100 for the first offense, and not less than $200 for 
each offense thereafter, but provides for no maximum imprisonment 
or fine. 

In view of the fact that the act of 1897 is an amendment to Act 
July 23, 1892, c. 234, 27 Stat. 260, as was held by the Suprême Court 
in United States v. Wright, 229 U. S. 226, 230, 33 Sup. Ct. 630, 57 I* 
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Ed. 1160, it may be assumed, although we do not deem ît necessary to 
détermine it in tliis case, that the maximum punishment provided for 
in the act of 1892 is still in force. That act is a substitute for section 
2139 of the Revised Statutes and reads as foUows: 

"Sec. 2139. No ardent splrlts, aie, béer, wlne, or intoxlcating Uquor or llq- 
uors of whatever kind shall be introduced, under any prêteuse, into the In- 
dian country. Bvery person who sells, exchanges, gives, barters, or disposes 
of any ardent splrits, aie, béer, wlne, or Intoxlcating Uquors of any kind to 
any Indlan under charge of any Indian superlntendent or agent, or Introduces 
or attempts to Introduce any ardent splrits, aie, wlne, béer, or Intoxlcating 
llquor of any kind Into the Indian country shall be punished by Imprisonment 
for not more than two years, and by a fine, of not more than three hundred 
dollars for each offense. But it shall be a sufflclent défense to any charge of 
introducing or attempting to Introduce ardent spirits, aie, béer, wine, or in- 
toxlcating Uquors into the Indian country that the acts charged were done 
under authority in writing (rom the War Department, or any offlcer duly au- 
thorized thereunto by the War Department. Ail complaints for the arrest of 
any person or persons made for violation of any of the provisions of this act 
shall be made in the county where the offense shall hâve been committed, or if 
committed upon or within any réservation not included in any county, then in 
any county adjoinlng such réservation, and. If in the Indian Territory, before 
the United States court commissioner, or commissioner of the circuit court 
of the United States residing nearest the place where the offense was com- 
mitted, who is not for any reason disqualified; but in ail cases such arrests 
shall be made before any United States court commissioner residing in such 
adjoinlng county, or before any magistrale or judicial offlcer authorized by 
the laws of the state in which such réservation is located to issue warrants 
for the arrest and examlnation of offenders by section ten hundred and four- 
teen of the Eevised Statutes of the United States. And ail persons so ar- 
rested shall, unless discharged upon examlnation, be held to answer and stand 
trial before the court of the United States having jurisdiction of the offense." 

It will thus be seen that the acts of 1895 and 1897 create distinct of- 
fenses, punishable differently, and necessitating évidence of a différ- 
ent character to justify a conviction. The act of 1897 prohibits the in- 
troduction of intoxicating liquors into the Indian country, and ex- 
pressly defines what shall be Indian country within the meaning of 
the act. On the other hand, the act of 1895 prohibits the introduction 
of liquors into the Indian Territory as it then existed, and which act, 
it has been authoritatively held, is still in force, in that part of the 
state of Oklahoma which, before the state was admitted into the 
Union, constituted the Indian Territory. Ex parte Webb, 225 U. S. 
663, 32 Sup. Ct. 769, 56 L. Ed. 1248 ; United States v. Wright, su- 
pra; United States Express Co. v. Friedman, 191 Fed. 673, 112 C. 
C. A. 219 ; and the late case of Toplin Mercantile Co. v. United States, 
213 Fed. 926, 131 C. C. A. 160. 

The indictment, it will be noticed, charges a violation of both stat- 
utes. It charges that : 

"In the county of Tulsa and state of Oklahoma, the said county then and 
there belng a portion of the Indian Country of the United States of America, 
did introduce and carry into said Indian Country from without said Indian 
Country, and from without said district and from without the state of Okla- 
homa, one quart of alcohol. • * • The said county and district having 
been a portion of the territory of the said United States knovra as the In- 
dian Tei'ritory, and at ail tlmes was and is now a part of the Indian Country 
of the said United States of America." 
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The first part of the indictment charges the introduction of itiLoxi- 
cating liquors into that part of Tulsa county which is Indian country, 
and the latter part of the indictment charges the défendant with hav- 
ing introduced intoxicating liquor into the county, which was a por- 
tion of the territory of the United States known as the "Indian Ter- 
ritory." This is clearly dupHcitous, as was held by this court in John 
Gund Brewing Co. v. United States, 204 Fed. 17, 122 C. C. A. 331, 
and authorities there cited. Perhaps no better illustration of the 
danger of permitting such an indictment to stand can be found, than 
this case affords. The verdict of the jury finds the défendant guilty 
as charged in the indictment. Does this mean that the défendant was 
guihy of violating the act of 1895 or the act of 1897? The learned 
trial judge was evidently of the opinion that the défendant was guilty 
of violating the act of 1895, introducing intoxicating liquors into that 
part of the state of Oklahoma which was formerly the Indian Terri- 
tory, for he sentenced him to imprisonment in the penitentiary for 
three years, while under the act of 1897, treating it as leaving the 
maximum punishment provided in the act of 1892 still in force, con- 
finement in prison is limited to two years. 

We are of the opinion that the court below erred in overruHng the 
demurrer to the indictment, and the cause is reversed, with directions 
to set aside the judgment and sustain the demurrer to the indictment 



ALLISON y. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit July 8, 1914.) 

No. 4188. 

In Errer to the United States District Court for the Eastern District of 
Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against R. J. Allison. Judgment 
of conviction, and défendant brings error. Reversed. 

R. L. Davidson, of Tulsa, OUI., and Norman R. Haskell, of Oklahoma City, 
0kl. (W. I. Williams, of Tulsa, Okl., and E. G. McAdams, of Oklahoma City, 
0kl., on the brief), for plaintifC in error. 

W. P. McGinnis, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Llnebaugh, U. S. 
Atty., of Muskogee, Okl., on the brief) , for the United States. 

Before SANBORN and SMITH, Circuit Judges, and TRIBBER, District 
Judge. 

TRIEBER, District Judge. The Indictment in this cause is identical with 
that in Ammerman v. United States, 216 Fed. 326, deeided this day, and for 
the reasons therein stated, this cause is reversed, with directions to set aside 
the judgment and sustain the demurrer to the indictment. 
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NUNN V. HAZELRIGG. 

(Circuit Court of Appeals, Elghth Circuit. July 8, 1914.) 

No. 3968. 

1. Indians (§ 5*) — Tbibal Citizenship — Oonclusiveness or Rolls Madb by 

Commission. 

ïhe décision of the Commission to tlie Five Clvllized Tribes, under tlie 
autliority given by Act .Tune 10. 1896, c. 398, 29 Stat. 321, tliat a person 
was entltled to enroUment in the Creek Tribe either as a citizen or freed- 
nian, not appealed from, is conclusive of such right and also of bis rela- 
tlonstiip to the tribe, whether by blood or as a freedman. 

[Ed. Note. — For other cases, see Indians, Dec. Dlg. § 5.*] 

2. Indians (§ 15*) — Oonvetanck bt Allottke — Validity. 

Under section 16 of the suppleaiental agreement with the Creek Nation, 
approved June 30, 1902, c. 1323, 32 Stat. 500, which provides that lands 
allotted to citizens shall not be incumbered nor alienated by the allottee 
or his heirs jefore the expiration of flve years from the date when the 
agreement was approved, and that "any agreement or conveyance, of any 
klnd or eharacter, viola tive of any of the provisions of this paragraph, 
shall be absolutely void and not susceptible of ratification in any manner," 
a deed exeeuted by a Creek allottee, enroUed as a citizen of Creek blood, 
after the five-year period but made in confirmation of one made before 
the expiration of that time, and wlthoiit further considération, Is void, 
and will not support an action of ejectment. 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. §§ 17, 29, 34, 3T-44 ; 
Dec. Dlg. § 15.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action at law by J. T. Hazelrigg agamst Charles J. Nunn. Judg- 
ment for plaintifï, and défendant brings error. Reversed. 

E. J. Van Court, of Euf aula, Okl. (Van Court & Reubelt, of Euf aula, 
0kl., on the brief), for plaintiflf in error. 

Benjamin Martin, Jr., of Muskogee, Okl. (Villard Martin, of Mus- 
kogee, Okl., on the brief), for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SMITH, Circuit Judge. This suit was brought in United States Dis- 
trict Court for the Eastern District of Oklahoma in ejectment by the 
défendant in error, J. T. Hazelrigg, hereafter called the plaintifï, to 
recover an undivided one-half of approximately 108 acres of land, and 
against Charles J. Nunn, plaintifï in error, hereafter called the défend- 
ant. The land in question is a part of the lands of the Creek Nation 
and constitutes the surplus allotment to one Tena Dan, now Cross. She 
was enrolled by the commission of the Five Civilized Tribes, known as 
the Dawes Commission, as an eighth blood Creek Indian. The pétition 
was in a brief form, allowed by the laws of Oklahoma. 

The answer allèges in substance : That the land in question was pat- 
ented to Tena Dan by the principal chief of the Muskogee, or Creek, 
Nation September 3, 1902, and the patent was approved by the Acting 

•For otber cases see saine topic & § numbee in Dec. & Ani. Dlgs. 1S07 to date, & Rep'r Indexes 
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Secretary of the Interior December 22, 1902. 1"he land was conveyed 
April 22, 1904, by the said Tena Cross and husband by warranty deed 
to Mary A. Morrow, and on the 27th day of September, 1904, by the 
said Mary A. Morrow, a widow, by warranty deed to the défendant 
Charles J. Nunn. On November 4, 1907, said Tena Cross, under the 
name of Tena Dan, again conveyed said land by warranty deed to 
Thomas Haggard. On November 22, 1907, said Tena Cross, under 
that name, conveyed said land by warranty deed to Thomas Haggard 
to correct the error in the former deed. On November 5, 1907, Thomas 
Haggard and wife conveyed the land by warranty deed to Charles J. 
Nunn. The défendant allèges : That on the 27th day of September, 
1904, he went into possession and occupancy of said lands under said 
deed from Mary A. Morrow, and that since said date his possession 
has been, and is now, exclusive, open, notorious, and adverse to ail per- 
sons. That, at the time défendant purchased said land from the said 
Mary A. Morrow, he did so in good faith for the purpose of providing 
himself with a home, and paid, as a considération for said deed, the full 
value of said land. Tliat at said time the défendant knew the said Tena 
Cross, née Dan, and her parents, and knew that she and her said par- 
ents claimed to be negroes, and were in fact negroes, and had no knowl- 
edge that the said Tena Dan was enroUed as a "mixed blood Indian" 
on the rolls of the Creek Nation. That the défendant is informed and 
believes, and upon such information and belief avers and charges, that 
plaintiff claims to dérive his alleged title to said land under the deed 
hereafter referred to. 

"That immediately upon the public having access to the said Indian rolls, 
and it beicg ascertained that the said Tena Dan was falsely entered thereon as 
of mixed blood. plaintiff entered into a conspiracy wlth J. C. Euby, G. R. 
Ruby, and Virgil R. Coss and others, ail near relatives and business associ- 
âtes, to cheat and defraud défendant and cloud his said title. That, in fur- 
therance of said conspiracy, the said G. R. Ruby well knowing the premises, 
and the fact that the said Tena Dan was enrolled as a mixed blood citizen, 
of the Creek Nation, on July 1, 1907, procured from the said Tena Dan, in 
the name of .7. C. Ruby, a deed (Exhibit G) to said land, which said deed 
was taken for the use and benefit of said G. K. Ruby, and the same was pro- 
cured by fraud and no considération was paid therefor. That with the inten- 
tion of validating" said void deed, and in furtherance of said conspiracy, the 
said G. R. Ruby, without further considération, on August 9, 1907, procured a 
deed (Exhibit H), from the said Tena Dan on said land. That on the 20th 
day of August, 1907, in furtherance of said conspiracy, and In order to fur- 
ther complicate and cloud defendant's title, the said G. R. Ruby and wife, 
without considération, conveyed said land to the said Virgil R. Coss, which 
said deed is hereto attached, marked '.T,' and made a part of this answer. 
That on the 13th day of September, 1907, in furtherance of said conspiracy, 
and in order to further complicate and cloud defendant's title, the said Virgil 
R. Coss, without considération conveyed an undivided one-half interest In said 
land to the said J. T. Hazelrlgg, plaintiff hereln, which said deed is heretp at- 
tached, marked Exhibit K, and made a part of this answer." 

[ 1 ] The commission to the Five Civilized Tribes authorized by sec- 
tion 16 of the act of March 3, 1893 (27 Stats. 612, 645, c. 209), and the 
provision of the act of March 2, 1895 (28 Stats. 910, 939, c. 189), and 
commonly known as the Dawes Commission, was authorized and di- 
rected by the act of June 10, 1896 (29 Stats. 321, 339, c. 398), to: 
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"Proceed at once to hear and détermine the applicatton of ail persons who 
may apply to them for citlzenshlp in any of sald nations, and after sueli hear- 
Ing they shall détermine the right of such applicant to be so admitted and en- 
roUed. * * • In the performance of such dutles, sald commission shall 
hâve power and authorlty to admlnister oaths, to issue process for and eom- 
pel the attendance of witnesses, and to send for persons and papers, and ail 
dépositions and affldavlts and other évidence In any form whatsoever hereto- 
fore taken, where the witnesses glving sald testimony are dead or now resld- 
ing beyond the limits of sald territory, and to use every falr and reasonable 
means wlthln thelr reach for the purpose of determlnlng the rlghts of persons 
claiming such citlzenshlp, or to protect any of sald nations from fraud or 
wrong, and the roUs so prepared by them shall be hereafter held and con- 
sldered to be the true and correct rolls of persons entitled to the rights of 
citlzenshlp In sald several tribes: Provlded, that tf the tribe, or any person, 
be aggrieved with the décision of the tribal authoritles or the commission pro- 
vlded for tn this act, It or he may appeal from such décision to the United 
States District Court: Provlded however, that the appeal shall be taken wlthln 
sixty days, and the Judgment of the court shall be final. That the sald com- 
mission, after the expiration of six months, shall cause a complète roll of citl- 
zenshlp of each of sald nations to be made up from thelr records, and add 
thereto the names of eltizens whose rlght may be conferred under this act, 
and sald rolls shall be, and are hereby, made rolls of citlzenshlp of sald na- 
tions or tribes, subject, however, to the détermination of the United States 
courts, as provlded herein. The commission is hereby required to file the llsts 
of members as they flnally approve them wlth the Commlssloner of Indian 
AfEairs to remain there for use as the final Judgment of the duly constltuted 
authoritles. And sald commission shall also make a roll of freedmen entitled 
to citlzenshlp in sald tribes and shall Include their names in the lists of mem- 
bers to be flled with the Commlssloner of Indian AfCalrs." 

By the act of June 28, 1898 (30 Stats. 495, 503, c. 517), it is provided: 

"The roll of Creek freedmen made by X W. Dunn, under authorlty of the 
United States, prier to March fourteenth, eighteen hundred and slxty-seven, 
Is hereby confirmed, and sald commission Is dlrected to enroU ail persons now 
living whose names are found on sald rolls, and ail descendants born since 
the date of sald roll to persons whose names are found thereon, wlth such 
other persons of African descent as may hâve been rlghtfuUy admitted by 
the lawful authoritles of the Creek Nation. • • • Sald commission shall 
make such rolls descriptive of the persons thereon, so that they may be 
* • * identified." 

This makes it important to understand who were meant by Creek 
freedmen as used in this statute. African slavery existed among the 
Creeks bèfore the Civil War. The Creeks made a treaty with the so- 
called Confederate States on July 10, 1861. The Emancipation Proc- 
lamation had référence only to the states and parts of states, and did 
not under its terms extend to Indian Territory or to the slaves owned 
by Creeks. 

On the 18th day of December, 1865, the adoption of the thirteenth 
amendment, abolishing slavery, was duly proclaimed ; it provided : 

"Section 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall hâve been duly convicted, shall ex- 
Ist wlthln the United States, or any place subject to thelr jurisdietion." 

■ Until the act of March 3, 1871 (16 Stats. 544, 566, c. 120, R. S. 
2079), the Indians were regarded as alien people residing in the 
United States. The Suprême Court has held that members of Indian 
tribes were not "born in the United States and subject to the jurisdic- 
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tion thereof," within the meaning of the fourteenth amendment of the 
Constitution. Elk v. Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. Ed. 
643. To avoid any doubt as to whether the thirteenth amendment 
would be similarly construed, and for the purpose of securing the 
co-operation of the Creeks, the government made a treaty with them 
on June 14, 1866, article 2 of which provides : 

"Article II. The Creeks hereby covenant and agrée that henceforth nei- 
ther slavery nor involuntary servitude, otherwise than In the punishment of 
crimes, whereof the parties shall hâve been duly convicted in accordance with 
îaws applicable to ail members of said tribe, shall ever exist in said nation ; 
and inasmuch as there are among the Creeks many persons of Afrlcan de- 
scent, who hâve no Interest in the soil, it is stipulated that hereafter thèse 
persons lawfuUy residing in sald Creek country under their Iaws and usages, 
or who hâve been thus residing in said country, and may return within one 
year from the ratification of this treaty, and thelr descendants and such otli- 
ers of the same race as may be permltted by the Iaws of the said nation to 
settle within the limita of the jurlsdlction of the Creek Nation as citizens 
(thereof,) shall hâve and enjoy ail the rights and privilèges of native citi- 
zens, includlng an equal interest in the soll and national funds, and the Iaws 
of the said nation shall be egually blnding upon and glve equal protection to 
ail such persons, and ail others, of whatsoever race or color, who may be 
adopted as citizens or members of sald tribe." 

Out of the condition of slavery and subséquent action in relation 
thereto arose a considérable class of so-called Creek freedmen who 
were entitled to share in the allotment of Creek lands. 

The Davi^es Commission thus created and existing was a quasi 
judicial body. Kimberlin v. Commission of Five Civilized Tribes, 104 
Fed. 653, 44 C. C. A. 109. It was expressly reqoiired to make separ- 
ate rolls of the Indians and freedmen. To be enrolled as a Creek 
Indian, it was not sufficient for an applicant to show that he was an 
Indian, but he must show, and the commission must find, that he was 
an Indian of the Creek Tribe ; and to be enrolled as a freedman it 
was not sufficient to show that he was an African, but he must show, 
and the commission must find, that he was a former slave or the 
descendant of a former slave of some member of the Creek Tribe, or 
at least a slave of some other person adopted by the Creek Nation. 
It was therefore necessary for an applicant for enrollment to show 
upon what grounds he was entitled to such enrollment; that he was 
of Creek Indian blood ; that he was a Creek freedman, became a citi- 
zen of the tribe by the treaty of June 14, 1866; or that he had with- 
out any such rights become a member of the tribe by adoption. And, 
when the commission found by any one of thèse methods a person 
was entitled to enrollment, the manner in which he was found to be 
entitled to such enrollment was adjudicated as much as the mère fact 
of the right of enrollment. The cases are so numerous on this sub- 
ject that it will be useless to stop to cite them. But the adjudication 
that Tena Dan was of Indian blood did not involve the question of 
her quantum of Indian blood; she was entitled to be enrolled if she 
was of Creek Indian blood ; and the question whether she was a full- 
blood or one-eighth blood was not involved. 

At the time of the deed from Tena Cross to Mrs. Morroiw she 
was prohibited by law from alienating her surplus allotment. It is, 
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of course, manifest that if Tena Dan-Cross was not of Indian blood, 
and was npt enroUed as of Indian blood, the deed made by her to 
Mrs. Morrow on April 22, 1904, was valid; but she had been adjudg- 
ed by the Dawes Commission to be of Indian blood and so her deed 
was invalid. 

Référence is made to the act of April 26, 1906 (section 19, c. 1876, 

34 Stats. 137, 144), and to the act of May 27, 1908 (section 3, c. 199, 

35 Stats. 312, 313). It must be remembered that those acts had to do 
with restrictions theretofore existing upon transfer by the Creek In- 
dians, and proposed to base new restrictions upon the quantum of 
Indian blood, and it became material to provide that under those 
(aws the roUs should be conclusive as to the quantum of such blood, 
but neither statute had anything to do with whether the rolk were an 
adjudication of the possession of Indian blood, as distinguished from 
Vihe quantum of Indian blood. 

[2] We therefore conclude that the sale to Mrs. Morrow and the 
subséquent sale to the défendant were invalid, and, for the reasons in- 
dicated, the case of Hegler v. Faulkner, 153 U. S. 109, 14 Sup. Ct. 
779, 38 L. Ed. 653, cited by the défendant, is not in point. But the 
court sustained a spécial demurrer to the fîrst, second, and third para- 
graphs of the answer. Thèse included the portions of the answer we 
hâve literally quoted. 

It will be remembered that it had been alleged in the answer that 
the défendant was and had been since the 27th day of September, 
1904, in the exclusive, open, notorious, and adverse possession of the 
land in question. This being an action in ejectment, it was essential 
that if the plaintiff recover he should recover upon the strength of 
his own title, and not upon the weakness of the defendant's. It was al- 
leged that, before the restrictions were removed, Tena Dan conveyed 
the land to J. C. Ruby, and that the deed of August 9, 1907, was 
given without considération and with the intention of validating said 
void deed. 

It is provided by section 16 of the act of June 30, 1902 (32 Stats. 
500, 503) : 

"Lands allotted to citizens shall not in any manner whatever or at any time 
be incumbered, taken, or sold to secure or satisfy any debt or obligation nor 
be allenated by the allottee or his heirs before the expiration ot five years 
from the date of the approval of tliis supplemental agreement, except with 
the approval of the Secretary of the Interior. * * * Any agreement or cou- 
veyance of any klnd or character vlolative of any of the provisions of this 
paragraph shall be absolutely void and not susceptible of ratification in any 
manner, and uo rule of estoppel shall ever prevent the assertion of its In- 
«alidity." 

This act provides for its submission for ratification to the Creek 
Tribal Council, and this was the approval referred to in the section 
quoted. This approval was proclaimed on August 8, 1892 (32 Stats. 
2021). Tiger v. Western Investment Co., 221 U. S. 286, 301, 31 Sup. 
Ct. 578, 55 L. Ed. 738. 

In Alfrey v. Colbert, 168 Fed. 231, 234, 93 C. C. A. 517, it was 
said: 
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"We are of the opinion that it was the Intention of Congress that no con- 
veyance forbidden by any of the terms of the slxteenth section of the act 
should be susceptible of ratification or be made good by estoppel. The section 
in Its completeness has a common subject-matter, the disposition of allotments, 
and the provisions regardlng it would naturally be grouped or placed in a sin- 
gle subdivision or paragraph of an agreement or in a single section of a law. 
The express restrictions upon aliénation as to both homesteads and surplus 
lands appear In the first paragraph, not in the second, and it was to them the 
final clause was obvlously directed. The act of June 30, 1902, dlfEers from 
acts of Congress In gênerai, In that the subdivisions thereof are not designated 
as sections. The body of the act was a prlor agreement between the Dawes 
Commission and représentatives of the Creek Trlbe of Indlans, and, with some 
changes, it was conflrmed by Congress and submltted to the tribal council for 
ratification. The subdivisions or paragraphs of the prier agreement were con- 
secutlvely numbered, and that arrangenaent was preserved when it was incor- 
porated in the act. A simllar arrangement and omission to designate num- 
bered subdivisions or paragraphs as sections will be found in the agreement 
with the Choctaws and Chickasaws embodled in Act July 1, 1902, c. 1362, 32 
Stat. 641. We think It qulte clear that 'paragraph' was used synonymously 
with 'subdivision' or 'section,' and that It does not mean the minor undesig- 
nated part of the text, the arrangement of whlch may well be the mère resuit 
of taste, without Intention to control the sensé or import. The term 'para- 
graph,' In an act of Congress, will be construed to mean 'section,' whenever 
to do so accords with the législative Intent. Marine, CoUector, v. Packham, 52 
Fed. 579, 3 C. 0. A. 210, 212." 

We conclude that the court below erred in sustaining a demurrer 
to this portion of the answer. The pleadings did not show that the 
défendant had any title to the land in question, but if his ahegation 
was true that the plaintifï's title was derived from a conveyance made 
prior to the time of the expiration of the period of restriction, and 
that the only other deed which he holds was given without considér- 
ation, and in ratification of the void deed, then it was void under the 
section of the act of 1902 quoted. 

The resuit is that while the judgment is afifirmed as to the conclu- 
siveness of the judgment of the Dawes Commission, as to the ques- 
tion with référence to the defendant's ownership, the judgment is re- 
versed, and the cause remanded, with a direction to set aside the judg- 
ment and verdict and this ruling on demurrer and award a new trial. 



ABBOTT et al. t. UNDBRWOOD.f 
(Circuit Court of Appeals, Eighth Circuit. July 16, 1914.) 

No. 4114. 

1. Appeal and Erroe (§ 1022*) — Eeview — Peesumptions — Référence bt 

Consent — Findings of Masteb. 

On a référence by consent of the parties, the findings of fact made by 
the master, especially when approved by the district judge, are at least 
presumptively correct 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4015- 
4018 ; Dec. Dig. § 1022.*] 

2. Descent and Distribution (§ 52*) — Kealtt or Wife — Contbacts to Con- 

VBY — RiGHTS OF SORVIVING HUSBAND. 

Under Gen. St. Kan. 1909, §§ 2942, 2961, which provide that on the death 
of a husband his wife, if she Is or has been a résident of the state, shall 

•For other cases see same topic & § ntimbee ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied December 4, 19H. 
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be entltled In fee simple to one-half of ail the real estate owned by the 
husband at any time during the marriage to which she bas made no con- 
veyance, and that the husband shall be entitled to the same rights and es- 
tate in the property of his deceased wlfe, an executory contract by a 
wlfe to sell land owned by her, in which her husband did not join, cannot 
be speciflcally enforced by tiie purchaser after her death as to the one- 
half of the land which then became the property of the husband. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. §§ 
83, 135-140, 144, 147-149, 151-15S, 161-167, 169-171, 296-308; Dea Dig. 
§ 52.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Suit in equity by L. H. Underwood against Linus Abbott and oth- 
ers. Decree for complainant, and défendants appeal. Reversed. 

The appellee, who will be referred to herein as the plaintiff, instituted an 
action for spécifie performance against the surviving husband and the chil- 
dren of Harriet L. Abbott, deceased. The material allégations in the bill are 
that about September 20, 1899, plalntifE's sister, Harriet L. Abbott, now de- 
ceased, who was the owner of the 80 acres of land in the state of Kansas in 
controversy herein, agreed in writing to sell the same to him for the sum 
of $600, payable, $200 in two years or less, and the balance of $400 to be paid 
at a later date, with 6 per cent, interest thereon; that in.pursuance of that 
contract the plaintifiC took p'Ossession of said land, which was then unculti- 
vated, with no improvements thereon, moved his family on it, and made val- 
uable improvements, and has since then continuously occupled the same with 
his family as his homestead ; that owing to a failure of crops he was unable 
to make the flrst payment of $200 when It became due, but by agreement with 
his sister the time was extended, he paying the interest on the purchase 
money and the taxes on the land at ail times since 1899 ; that after Mrs. Ab- 
bott's death he paid the interest to her surviving husband, the défendant 
Linus Abbott, and also made other payments to him, which he refused to ac- 
cept as payments on the land, and repudiated the contract of his wlfe. A 
tender of $600 was made by the plaintiff with his bill with a prayer for spé- 
cifie performance. The défendant, Linus Abbott, for himself, and also as 
guardian ad litem for his children, who were minors, filed an answer, deny- 
ing that there was any contract of purchase and sale made by his deceased 
wife, but that the plaintiff was simply in possession of the land as a tenant of 
his deceased wife, and asked that the bill be dismissed. After the issues had 
been made up, a written stipulation was entered into by the parties, for the ap- 
pointment of a spécial master to hear the évidence and report to the court his 
findings of facts and recommeçd respecting the decree to be entered. The mas- 
ter flled a lengthy report, finding as facts that the transaction between the 
plaintiff and his sister, Harriet L. Abbott, constituted a contract of purchase 
and sale of the land in controversy ; that plaintiff, in pursuance of that con- 
tract, took possession of the land with his family, making it his homestead ; that 
he made valuable improvements thereon, exceeding in value $1,000 ; that he 
paid the taxes on the land ever since ; that he had paid $200 on the purchase 
price after the death of Mrs. Abbott, and afterwards sent $120, which Mr. 
Abbott refused to accept as payment on the land, and recommended that the 
court grant the prayer of the plaintiff upon his depositing in the reglstry of 
the court, for the beneflt of the défendants, the sum of $835.25, which he found 
was the unpaid balance of the purchase price, with the interest thereon up to 
that time. Exceptions to the findings of facts and the recommendation for 
the decree were flled by the défendants, but overruled by the court, and a de- 
cree entered in accordance with the recommendation of the master, from 
which this appeal was taken. 

*For other cases see same topic & § numehb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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Eugène S. Quinton, of Topeka, Kan., and J. L. Travers, of Os- 
borne, Kan., for appellants. 

A. M. Harvey and J. E. Addington, both of Topeka, Kan. (W. E. 
Mahin, of Osborne, Kan., of counsel), for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, 
District Judges. 

TRIEBER, District Judge (after stating the facts as above). [1] 
As the référence to the master was by consent of the parties, the find- 
ings of facts made by the master, especially when approved by the dis- 
trict judge, are at least presumptively right. Kimberley v. Arms, 129 
U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Crawford v. Neal, 144 U. 
S. 585, 596, 12 Sup. Ct. 759, 36 L. Ed. 552 ; Davis v. Schwartz, 155 
U. S. 631, 637, 15 Sup. Ct. 237, 39 L. Ed. 289. 

[2] But we find that the master, as well as the learned trial judge, 
overlooked a very important question of law. From the findings of the 
master it appears that the Abbotts were married at the time the con- 
tract of sale was made, and at one time were résidents of the state of 
Kansas. The Statutes of Kansas 1909, on the subject of the lands of 
the husband and wif e, provide : 

Section 2942 : 

"One-half in value of ail the real estate in wtiich the husband, at any time 
during the marriage, had a légal or équitable interest, which has not been 
sold on exécution or other judiclal sale, and not necessary for the payment of 
debts, and of which the wife has made no conveyance, shall, iinder the direc- 
tion of the probate court, be set apart by the executor as her property, in fee 
simple, upon the death of the husband, If she survives him: Provided, that 
the wife shall not be entitled to any interest, under the provisions of this sec- 
tion, in any land to which the husband has made a conveyance, when the 
wife, at the time of the conveyance, is not or never has been a résident o£ 
this state." 

Section 2961 : 

"Ail the provisions hereinbefore made In relation to the widow of a de- 
ceased husband shall be applicable to the husband of a deeeased wife. Each 
is entitled to the same rights or portion in the estate of the other, and like 
interests shall in the same manner descend to their respective heirs. The es- 
tâtes of dower and by eurtesy are abolished." 

In construing thèse sections the Suprême Court of Kansas in Ken- 
nedy V. Haskell, 67 Kan. 612, 73 Pac. 913, held that the word "or" in 
the last sentence of section 2942 should be read as "and," and if the 
survivor has ever been a résident of the state he or she is entitled to 
the benefits of the statute. 

In Union Pac. Ry. Co. v. Barnard & Leas Mfg. Co., 1 Kan. App. 
23, 41 Pac. 201, it was held that unless the wife joins in a contract of 
sale, her rights under that statute are not divested, 

The évidence fails to show that the défendant Linus Abbott, the 
husband of Harriet L. Abbott, at the time this contract was made by 
her, joined in the contract of sale. In fact, it appears conclusively 
that he did not. Therefore his interest in the land was, under the 
statutes of Kansas, inchoate while the wife lived, and became absolute 
upon her death and his survival. The interest of the husband, in case 
216 F.— 22 
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he survives his wife, is not as that of an heir, but as husband. Flani- 
gan V. Waters, 57 Kan. 18, 20, 45 Pac. 56. From this it foUows that 
the court erred in decreeing spécifie performance for the undivided 
half interest of Linus Abbott. The decree as to the children of Harriet 
L. Abbott, who took only as her heirs, is correct, and should be af- 
firmed. 

As the plaintiff receives only one-half of the land which lie con- 
tracted for, it would be inéquitable to compel him to pay to the heirs 
of Mrs. Abbott the full amount of the purchase money. The decree 
should therefore be modified, with instructions to the court below to 
ascertain what one-half of the agreed purchase price with interest 
thereon amounts to, and, upon payment thereof into the registry of the 
court for the benefit of the children, that the children be divested of 
ail their right, title, and interest in and to the land in controversy, and 
that the same be vested in the plaintiff. 

As to the undivided one-half interest of Linus Abbott, he is entitled 
to one-half of the reasonable yearly rents and profits of the land, with 
interest thereon since he became the owner thereof by the death of his 
wife. But he should be charged with one-half of the taxes paid on 
the land by the plaintiff, with interest thereon since the death of Mrs. 
Abbott, and also one-half of the value of the permanent improvements 
made by the plaintifif on the land. The latter should be ascertained by 
the increased value of the land at the time of the decree by reason of 
the improvements made by the plaintiff under his contract of purchase. 
The costs of this court will be divided, each party paying one-half. 

The cause is reversed and remanded, with directions to proceed in 
conformity with the views herein expressed. 



WESTERN COAL & MINING CO. v. HISB et al. 

(Circuit Court of Appeals, Elgbth Circuit July 8, 1914.) 

No. 3987 

Death (§ 38*) — Actions fob Catjsinq Ddath — Spécial Limitations. 

Kirby's Dlg. Ark. § 5083, wMch is a part of the gênerai statute of limi- 
tations and pro vicies that if an action is brought withln thè time pre- 
seribed and the plaintiff shall suffer a nonsuit a new action may be 
brought within one year thereaf ter, does not apply to an action for wrong- 
ful death brought, under section 6290 of such digest, which makes the 
bringing of an action within two years an indispensable condition to the 
Uabllity. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 53; Dec. Dig. 
§ 38.* 

What law governs actions for wrongful death, see note to Burrell ^ 
Fleming, 47 C. C. A. 606.] 

In Error to the District Court of the United States for the West- 
«rn District of Arkansas; Frank A. Youmans, Judge. 

Action at law by Helen Hise and Vesta Hise, who sues by Helen 
Hise as next friend, against the Western Coal & Mining Company. 
Judgment for plaintiffs, and défendant brings error. Reversed. 

•For oth&r cases see same topic & § ntjmbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Ira D. Ogiesby, of Ft. Smith, Ark., for plaintiff in error. 

T. P. Winchester and W. R. Martin, both of Ft. Smith, Ark., for 
défendants in error. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. Thîs suit is brought by the défendants 
in error, referred to herein as plaintiiïs, to recover damages for the 
death of the husband and father of the plaintiffs, by reason of the nég- 
ligence of the défendant, the plaintifï in error. 

It appears from the complaint that the injury and death occurred 
on January 19, 1910. That a suit to recover damages therefor was 
instituted on October 19, 1910. On June 19, 1912, the plaintiffs took 
a voluntary nonsuit, and this action was instituted on December 5, 
1912, which was more than two years after the death of the intestate. 
A demurrer was filed by défendant with its answer, which was by the 
court overruled, and proper exceptions taken. 

Section 6290 of Kirby's Digest of the Statutes of Arkansas, com- 
monly known as Lord Campbell's Act, upon which the claim of the 
plaintiffs is based, contains a proviso that "every such action shall be 
commenced within two years after the death of such person." 

Section 5083 of Kirby's Digest, which is found in the chapter on 
Limitations, provides that "if any action shall be commenced within 
the time respectively prescribed in this act, and the plaintiff therein 
suffer a nonsuit, * * * g^ch plaintiff may commence a new ac- 
tion within one year after such nonsuit suffered or judgment arrested 
or reversed." 

This cause was disposed of by the trial court, before the opinion 
of this court, in Partee v. Railroad Co., 204 Fed. 970, 123 C. C. A. 292, 
and that of the Suprême Court of Arkansas in Anthony v. Railway 
Company, 108 Ark. 219, 157 S. W. 394, were announced. 

In the Partee Case this same question was before this court under 
the statutes of Oklahoma, which are practically the same as those of 
Arkansas, and it was there held that the statute authorizing a new suit 
to be brought, after a nonsuit is taken, does not apply to Lord Camp- 
bell's Act. The ground upon which that décision is based is that : 

"The statute, which in itself créâtes a new liabllity, and créâtes an action 
to enforce it unknown to the common law, and fixes the tlme within which 
that action may be commenced, is not a statute of limitations. It is a scatute 
of création, and the commencement of the action, within the time it fixes, 
is an indispensable condition to the liability and of the action which it per- 
mits." 

The Suprême Court of Arkansas in Anthony v. Railway, supra, 
recognized the same doctrine, and refused to apply the exception made 
by the Arkansas statute of limitations in favor of married women and 
infants. In that case it was also held by the Suprême Court of Arkan- 
sas that the défendant may avail himself of this objection by demurrer. 
The court erred in refusing to sustain the demurrer to the complaint, 
and the cause is accordingly reversed. 
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GWLADTS S. S. CO., Limited, v. GANS S. S. LINH. 

(Circuit Court of Appeals, Second Circuit. June 23, 1914.) 

No. 192. 

Shipping (§ 49*) — Charters — Eatification or Chaetee Madk bt Agent. 

Wliere a charter party was signed for the cliarterer by an agent wbo 
was without authority, or was deceived or mistaken as to tlie cargo ea- 
pacity of the vessel, but before delivery the true capaclty was learned 
by the charterer, he had bis élection to ratify or repudiate the charter 
as a whole, but could not accept the vessel and afterward set off against 
the charter hire a claim for damages for shortage of carrying capaclty. 

[Ed. Note.— For other cases, see Shipping, Cent. DIg. §§ 187-200, 202; 
Dec. Dig. § 49.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Gwladys Steamship Company, Limited, 
against the Gans Steamship Line. Decree for libelant, and respondent 
appeals. Affirmed. 

C. B. Smith, of New York City, for appellant. 
C. R. Hickox, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HAND, Dis- 
trict Judge. 

HAND, District Judge. The meaning of the charter as printed may 
be taken to be "exclusive of bunkers," but the meaning of the char- 
ter as delivered is clearly "cubic feet capacity as shown by the plan." 
Nobody disputes that the only plan which could at that time bave 
been meant was the "Nora's," and that when Farrington signed he 
had the plan before him. Hence the contract could only mean cubic 
capacity, including bunkers, and there was no misdescription. The 
contract must speak for itself ; no prior conversations are admissible 
in its interprétation. 

The défenses are lack of authority, mutual mistake or fraud, which 
of the two is doubtful. As to lack of authority, the défense is irrele- 
vant because the respondent knew ail the facts when it accepted the 
ship. The protest was inefïective ; one must ratify an unauthorized 
contract or repudiate it as a whole. As to mutual mistake, there was 
none. Farrington might hâve misled Gans, but neither Bromage 
nor the libelant shared in the mistake when the contract was signed, 
or supposed that Gans was under any mistake. As to this défense, 
however, the same considérations apply as do to the lack of authority. 
Having afHrmed the charter with f uU knowledge, the respondent may 
not repudiate a part. 

It is possibly true that if the respondent had an action on the case 
in deceit, it would survive acceptance. We need not consider whether 
it could be a good counterclaim hère. The theory would be that 
Bromage made a false représentation to Farrington to be transmitted 
to Gans, and that Gans was damaged because he signed the charter 
party on the strength of the représentation. However, there is noth- 

*For other cases ses same toplo & § numbee iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ing in that position either, because Gans suffered no damage, He 
could hâve repudiated the ship by hypothesis on delivery, and begun 
his bargaining anew. If it be said that his loss lay in the fact that 
his chance had then gone to get another ship, the answer is that noth- 
ing of the sort appears in the proof. Thèse hypothèses ail présuppose 
that Bromage made an innocent false statement to be transmitted to 
Gans, and that this may be the basis of a cause of action, a matter 
open to great doubt. The gênerai rule certainly is that the défendant 
must know his statement to be false. There is no ground for sup- 
posing that Bromage meant to mislead Gans, assuming the conversa- 
tion was as Farrington says. 
Decree affirmed, with costs. 



GRAND BAPIDS SHOW CASE UO. v. BAKEK et aL 

(Circuit Court of Appeals, Sixtti Circuit June SO, 1914.) 
No, 2350. 

1. Patents (§ 141*) — Reissues — Bnlabgement of Claimb. 

A reissue cannot be permitted to enlarge the claims of tlie original pat- 
ent by Including matter once intentlonally omitted, and acqulescence in 
tlie rejection of a claim, its withdrawal by amendment, either to save the 
application or to escape an interférence or the acceptance of a patent con- 
taining limitations imposed by the Patent Office, whlch narrow the scope 
of the invention as at first described and claimed, are instances of such 
omission. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. § 141.*] 

2. Patents (§ 136*) — Reissues — Geounds of Eeissub. 

The deliberate acts of the applicant's attorney in protracted proceed- 
ings in the Patent Office leading to the issuance of the patent cannot be 
ti'eated as inadvertenee, accident, or mistake whlch wilî authorize a re- 
issue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 198i^ ; Dec. Dig. 
§ 136.*] 

3. Patents (§ 144*) — Reissues — Review of Décision op Patent Office. 

A court will review the décision of the Patent Office on the question of 
inadvertenee, accident, or mistake in proceedings for a reissue where the 
matter is manifest from the record. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 215-217; Dec. 
Dig. § 144.*] 

4. Patents (§ 328*) — Validity op Reissue — Wabdbobb. 

The Kennedy reissue patent. No. 11,907 (original No. 631,525), for a 
wardrobe, is void in so far as its claims are broadened to include other 
forms of construction of the extensible garment-hanging racks or slides 
than the one to which the original patent was expressly limited in the 
course of the proceedings in the Patent Office. Limited as it must be to 
the spécifie structure of the original patent, also held not infringed. 

5. Patents (§ 178*) — Inpeingement — Patent fob Impeovements. 

A patent for a device which is but a secondary improvement on exist- 
ing devices and marks but a small step in the art is entitled only to a 
correspondingly narrow range of équivalents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 254% ; Dec. Dig. 
§ 178.*] 

•For other cases se© same topie & ! numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Patents (§ 328*) — Infeinqement— Article Suippoet tob Wakdeobes. 

The Vanderveld patent, No. 825,862, for an extensible article support 
for wardrobes, as liraited by the prier art, held net infringed. 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John E. Sater, Judge. 

Suit in equity by the Grand Rapids Show Case Company against 
Barney R. Baker, Walter A. Eversman, Lizzie Eversman, and the 
Curtis-Leger Fixture Company. Decree for défendants, and com- 
plainant appeals. Affirmed. 

Charles M. Wilson and Hugh E. Wilson, both of Grand Rapids, 
Mich. (Cyrus W. Rice, of Grand Rapids, Mich., of counsel), for appel- 
ant. Frederick Benjamin, of Chicago, 111., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This is a bill in equity brought by the 
dppellant, the Grand Rapids Show Case Co., the plaintifï below, against 
Barney R. Baker and the other individual appellees, doing business as 
B. R. Baker & Co., for the alleged infringement of letters patent No. 
11,907, on wardrobes, reissu ed to John E. Kennedy, May 7, 1901, and 
subsequently assigned to the plaintifï, and letters patent No. 825,362, 
on article-supports for wardrobes, issued to the plaintifï, as assignée 
of Anthony Vanderveld, July 10, 1906; the bill alleging that the in- 
ventions described in said two letters patent were adapted for, and 
capable of, conjoint use in one structure, and were both infringed by 
the structure used by the défendants. The appellee the Curtis-Leger 
Fixture Co., being the manufacturer of the structure used by the de- 
fendants, under letters patent No. 909,990, on extensible supporting 
devices, issued to Elmer A. Clark, January 19, 1909, was allowed to 
intervene and conduct the défense, and is herei.nafter called the de- 
fendant. The défenses were anticipation and want of invention ; in- 
validity of the Kennedy reissued patent ; non-inf ringement ; and mul- 
tifariousness. After a hearing on pleadings and proof, the court be- 
low, being of opinion that the défendants' structure did not infringe 
either of the plaintiff's patents, dismissed the bill of complaint, with 
costs; from which decree the plaintifE has appealed to this court. 

The devices in controversy, which are known as garment racks or 
slides, are extensible garment-hanging devices, used in connection v^'ith 
wardrobes in stores for the sale of ready-made garments, Each con- 
sists, in the commercial structures, of three horizontal members of 
eqvial length, arranged vertically, the upper member being fixed in 
position inside the wardrobe, and the two others, from the lower of 
which the garments are suspended, being progressively slidable or ex- 
tensible, upon a telescoping principle. When retracted or closed, the 
entire rack, with the suspended garments, is inside of and protected by 
the wardrobe; when fully extended, the intermediate member projects 
about half its length beyond the upper fixed member, and the lower 
member aboùt half its length beyond the intermediate member, thus ex- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tending the lower member entirely outside of the wardrobe and making 
the suspended garments readily accessible. 

The following illustration shows a wardrobe, with the défendants' 
garment rack extended : 

In the défendants' com- 
mercial device the upper fix- 
ed member of the garment 
rack consists of a hollow 
rectangular casing, with a 
slit in the bottom ; the in- 
termediate member, of two 
bars joined in the form 
of an I beam ; and the low- 
er member, to which a gar- 
ment-hanger rod is attach- 
ed, of a hollow rectangular 
casing similar to the upper 
member, but inverted, with 
the slit in the top. The web 
of the intermediate beam ex- 
tends through the slits into 
the interior of each of the 
two rectangular casings, its 
flanges being within their 
cavities, and thus Connecting 
them together. In its opér- 
ation the upper fîanges of 
the beam slide upon the low- 
er flanges of the upper cas- 
ing, and the upper flanges of 
the lower casing slide, in turn, upon the lower flanges of the beam ; 
there being roUer bearings or other anti-friction devices inside of each 
of the casings at suitable points of contact with the beam. The fol- 
lowing illustration shows the interfitting arrangement of the casings 
and beam, both Connecting them together and enabling them to slide 
the one upon the other : 

Kennedys Reissued Patent. The spécification 
of Kennedy's reissued patent states that the ob- 
ject of his invention "is to design a form of ward- 
robe more particularly applicable for stores for 
ready-made garments, whereby storage-space 
may be economized, classification of size and 
price facilitated, and time saved in selling and 
handling the goods," and that "it consists, essen- 
tially, of a wardrobe, each section of which is 
provided with extensible supports or hanging de- 
vices, comprising each a plurality or set of mem- 
bers, preferably tubes or rods, the uppermost member of each set be- 
ing mounted upon or carried by the frame of the wardrobe, and the 
lower member being suspended by suitable carriers from the said up- 
per member." 
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Figure 3 of the drawings, showing one of the extensible hanging dé- 
viées retracted, and Figure 4, showing such device partly extended, 
are hère reproduced. 




The extensible hanging device is thus described in the spécification : 

"I hâve hereln shown the extensible support or hanging device as compris- 
ing an elongated main supporting member f\ preferably made as a tube or 
rod, and a plurallty of longltudinally-movable auxiliary members supported 
by and below the main member, as F^ F2. The main member F is supported 
on the bafk B by the bracket G and on the top front board by the bracket 
Ji, said brackets being suitably attached to member F. The auxiliary member 
Fi, shown as sltuated next below the flxed member F, Is suspended therefrom 
and sustained thereby by upturned carrier-brackets II''-, brazed or otherwise 
connected to the member Pi at its Inner end and intermediately of its length, 
respectively, as clearly illustrated in Figs. 3 and 4. The end bracket is pro- 
vided wîth means to counteract the upward thrust of the adjacent end of Its 
attached member, and herein the bracket I is shown as provided with grooved 
rollers ii, journaled therein above and below the member F to engage there- 
with, the bracket /i having a single grooved roller ii resting on the member 
F. The third or undermost member F2 of the set or séries is similarly pro- 
vided at its inner end and intermediately of its length with upturned carrier- 
brackets J,Ji, respectively, suitably secured at their lower ends to the mem- 
ber F2. Suitable rollers j are Journaled in the bracket / to engage and run 
upon the top and bottom of the intermediate member fi, while the bracket 
Ji has a single grooved roller ;i to travel upon the top of the member i*"!, 
which latter is shown as provided at its outer end with a stop-collar and han- 
dle /, stop-collar p being secured to the outer end of the member or rod F2." 

The spécification contains six claims, in one of which the horizon- 
tal members of the extensible hanger are described as three "tubes" 
or "rods" ; in two, as a main supporting "member" and a plurality of 
auxiliary "members" ; and in three, as a main supporting "rod or tube" 
and a plurality of auxiliary "rods or tubes." Claims 1, 2 and 3, which 
sufficiently illustrate thèse three classes, are as f oUows : 

"1. The combiuation with the wardrobe, of a tube or rod having fixed sup- 
ports in the trame of the wardrobe above the level of the door or opening, 
a second tube supported by the fixed tube and having the outer end free, and 
suspended at the inner end and intermediately of its length from the fixed 
tube by upturned brackets, so that said second tube may be slid out approxi- 
mately half its length beyond the outer end of the flxed tube, and a third 
tube gusi)ended from the second tube and having its outer end free, and sup- 
ports at its inner end and intermediate of its length, co-operating with the- 
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second tube, whereby the third tube may bc slid out approxlmately Its entlre 
length beyond the outer end of the fixed tube and the front of the wardroDe. 
2. In an apparatus of the class described, an elongated main supporting mem- 
ber flxedly sustalned at its ends, a plurality of longitudinally-movable aux- 
lliary members supported by and below the main raember, each auxlliary mem- 
ber havlng attached to it at its inner end, and Intermedlately of Its length, 
respectively, upturned brackets to engage and travel upon the member next 
above It, and means carried by each of sald end brackets to counteract up- 
ward thrust of the adjacent end of Its attached member, said auxiliary mem- 
bers being longitudinally movable relative to the main member and to each 
other. 3. In an apparatus of the class described, a main supporting-rod or 
tube flxedly sustalned at Its ends, a plurality of longitudinally-movable aux- 
iliary rods or tubes supported by and belovr the main rod, each auxiliary rod 
or tube havlng attached thereto upturned brackets at its inner end and inter- 
medlately of Its length, respectively, to engage and travel upon the rod or 
tube next above It, and means carried by each of sald end brackets to coun- 
teract upward thrust of the adjacent end of its attached rod and to transmit 
such thrust to the rod next above it, sald auxiliary rods or tubes being longi- 
tudinally movable relative to the main rod or tube and to each other." 

The plaintiff contends, in effect, that Kennedy was a pioneer in the 
invention of such extensible garment racks in combination with a ward- 
robe ; that the claims of his reissued patent are to be broadly constraed, 
and cover, with their équivalents, ail forms of such extensible racks 
consisting of a main supporting member fixed in the frame of the ward- 
robe, with two or more auxiliary members, supported therefrom and 
f rom each other, and connected in such manner that the lower member 
may be extended approximately its entire length beyond the outer end 
of the fixed supporting member and the front of the wardrobe; and 
that it is hence infringed by the défendants' device. The défendants 
insist, upon the other hand, that this reissued patent is entirely invalid 
because unauthorized by the statutory provisions in référence to the 
reissue of patents; that, independently of this, Kennedy's invention 
was net of a pioneer character or entitled to a broad range of équiv- 
alents ; that, further, by reason of the proceedings had in the patent 
office under his application for his original patent he is limited, what- 
ever may hâve been the original scopc of his invention, to the spécifie 
structure disclosed in the original application, in which the horizontal 
members of the extensible rack consisted of three cylindrical rods or 
tubes, extending wholly outside of each other, and connected by ex- 
terior carrier-brackets, provided with rollers coming in contact with the 
outer surface of the rods or tubes and serving as a means both of con- 
nection and of extension ; and, hence, that this reissued patent is not 
infringed by the défendants' device, in which the horizontal members 
consist of two hollow casings and a beam projecting inside of the two 
casings, forming thereby a self-connected structure in which the lower 
members slide directly upon the upper members, by contact within the 
interior of the two casings, without the intervention of any exterior car- 
rier-brackets or other connections or contact with any exterior rollers. 

Kennedy's application for his original patent was filed June 23, 1898. 
The principle of the extension, on a telescopic or sliding principle, of 
the différent parallel members of extensible mechanical appliances, 
with suitable connections and anti-friction bearings, was then old in the 
arts. This had been shown in the Mahoney patent No. 159,521, on 
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extension ladders, whose several sections were connectée! and extended 
by means of clamps and grooves ; in the O'Sullivan patent No. 302,278, 
on fire-escapes, whose several cylindrical masts were connected and ex- 
tended by means of guides or collars ; in the Newman patent No. 459,- 
613, on fire-escapes, whose several sections were connected and ex- 
tended by means of hook-shaped slides ; and in the Hobbs patent, No. 
509,901, on dental engine-brackets, whose several rods were connected 
and extended by means of plates arranged with bearing surfaces. Ob- 
viously, however, none of thèse devices were closely analogous to the 
extensible hanging devices now in question or used in the same or re- 
lated arts. The Holzhalb patent, No. 356,125, issued January 18, 1887, 
on clothes-racks for wardrobes, being an attachment to wardrobe- 
shelves, whereby any garment might readily be reached without dis- 
turbing the others, had, however, disclosed a sliding rack or carrier pro- 
vided for the attachment of garment-holders or hooks, whose flanges 
slid upon wheelg suspended by angle-pieces f rom a métal pièce screwed 
underneath the wardrobe shelf, and which, with the suspended gar- 
ments, could be drawn almost entirely outside of the wardrobe. Figure 
1 of its drawings, showing a vertical transverse section of this device, 
is heré reproduced : 




Kennedy's original spécification stated that his invention (in so far 

as related to the extensible hangers), consisted, 

"essentially, of a wardrobe, each section of whlch is provlded with extension 
tubes or rods, the uppermost of each set belng carried by the frame and the 
lower belhg suspended by suitable carriers from the upper tube." 

Figure 1 of the drawings was a sectional perspective view of a por- 
tion of a wardrobe case, showing "the extensible rods" in position in 
the wardrobe and the door closed ; Figure 2, a similar view showing 
the door of the vifardrobe opcn and "the extensible rods" drawn forth ; 
Figure 3, a sectional plan showing the dividing uprights between two 
compartments of the wardrobe; and Figure 5, a view of the handle 
and catch of the wardrobe door. 

Figure 4, which was an enlarged view of "the extensible rods," was 
substantially identical with Figure 3 of the reissued patent, reproduced 
hereinabove. 

This original spécification repeatedly described the horizontal mem- 
bers of the extensible hangers as "tubes," but also occasionally used the 
wcrds "rods" and "tubular members ;" neither the broad and unrestrict- 
ed term "members," nor any équivalent, being, however, used. AU 
of the figures in the drawings showed a cylindrical form of ail of the 
horizontal members, and their connection, one with the other, by means 
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■of exterior carrier brackets, containing rollers upon vvhich they moved 
when extended ; such brackets, with the rollers and stops, being spe- 
cifically dcscribed. However, the original spécification contained the 
f ollowing language, immediately preceding the first claim : 

"Again, altbough I describe my garment-support as belng tubular In form, 
it will be, of course, understood that I consider any suitable form of bar or 
rod in lieu thereof as équivalents." 

The original application contained ten claims, the first six of which 
related to the extensible hangers, the last four, in whole or in part, to a 
sliding door and lock for the wardrobe. Claim 1, which sufficiently 
illustrâtes the first six claims, was as f ollows : 

"1. In a wardrobe, a garment support comprislDg the main bar having a 
suitable support at each end, and the suppleniental bars, and carrier-brackets 
Connecting the supplemental bars to each other and supporting them upon the 
main tubular bar, whereby the supplemental bars may be extended length- 
wise from underneath the main bar as and for the purpose specified." 

In ail the other claims, however, the horizontal members of the ex- 
tensible hangers were described as "tubes," "tubular bars" or "extens- 
ible tubes." 

The Examiner held that thèse ten claims covered three independent 
inventions, and called for a division and limitation of the claims to cover 
a single invention. Thereupon Kennedy canceled claims 7, 8, 9 and 
10. The Examiner then directed that the word "tubular" should be 
inserted in the first line of claim 1 before the word "bar." He, at the 
same time, rejected claims 1, 2 and 3, upon référence to the Holzhalb 
patent, No. 356,125, for wardrobe clothes-rack, above mentioned; and 
also rejected claims 4, 5 and 6,' as covering merely an aggregation of 
the applicant's particular clothes-hanger and wardrobe. 

Kennedy thereupon canceled ail of thèse six rejected claims, and 
inserted four new claims. Of thèse, claim 1 was for "the combination, 
with a wardrobe, of a garment support comprising a member supported 
horizontally in the upper part thereof, (and) a second member sup- 
ported by and beneath the first member, and adapted to slide longi- 
tudinally in relation thercto;" claim 2, for a similar combination in 
which the second "member" of the garment support was described as 
"a corresponding member slidably supported from the first member, 
with rneans for supporting the sliding member in a position entirely 
outside of the wardrobe ;" claim 3, for the combination, with a ward- 
robe, of a fixed "tube" supported horizontally in the upper part there- 
of, a second "slidable" tube depending therefrom, and a third "tube" 
depending from the second and extensible beyond the end of the fixed 
tube ; and claim 4, for the combination with a wardrobe of three like 
"tubes," with brackets and rollers. 

The Examiner rejected ail four of thèse claims: claim 1, upon référ- 
ence to the Holzhalb patent ; and claims 2, 3 and 4 upon référence to 
the Holzhalb patent and the Hobbs patent, No. 509,901, on dental brack- 
ets, above mentioned, as involving no invention in multiplying the num- 
ber of slidable arms used by Holzhalb, especially in view of the Hobbs 
patent. Kennedy thereupon canceled claims 1 and 2, containing the 
broad term "member," amended claims 3 and 4 by inserting certain 
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détails, asked a reconsideration for claim 4, and submîtted an argument 
seeking to differentiate his device from the Holzhalb and Hobbs pat- 
ents. 

ITie Examiner again rejected daims 3 and 4, upon the références 
and for the reasons of record against them. Kennedy thereupon can- 
celed thèse claims and inserted two new claims, as f ollows : 

"1. The combination, witli the wardrobe, of a tube or rod havlng fixed sup- 
ports for the same in the frame of the wardrobe above the level of the door 
or opening, a second tube depending from the fixed tube and having the outer 
end free, and supported at the inner end and intermediately of its length by 
depending brackets from the fixed tube, so that it may be slid eut approxi- 
mately half its length beyond the outer end of the fixed tube, and a thlrd tube 
depending from the second tube and having its outer end free and supports 
at its inner end and intermédiare of its length connected to the second tube 
whereby it may be slid out approxlmately half its length and substantially be- 
yond the end of the fixed tube and front of the wardrobe as specifled. 2. 
The combination, with the wardrobe, of a tube or rod having fixed supports 
for the same in the frame of the wardrobe above the level of the door or 
opening, a second tube having a bracket and rollers at the inner end by which 
It Is supported from the flxed tube, and the outer free end provided with the 
laterally extending stop, a third tube having a bracket secured to the inner 
end and rollers journaled In the same by which it is supported at the inner 
end outside the bracket on the second tube and a stop at the outer free end, 
the Intermedlate bracket secured to the lowermost tube and having an upward 
extension and roUer supported on the second tube and a further upward ex- 
tension supported on the fixed tube whereby the tubes are supported in thelr 
elosed position and supported, braced and held together in their drawn posi- 
tion as specifled." 

The Examiner then allowed thèse two claims, and directed that, as 
the "applicant has elected the invention disclosed in Figures 1 and 4 
of the drawing," Figures 2, 3 and 5 and ail descriptive matter relating 
thereto in the spécification should be canceled (this direction as to Fig- 
ure 2, which was the same as Figure 1, except that it showed the ward- 
robe door open and the hanger extended, being obviously a mère in- 
advertence). Kennedy thereupon canceled Figures 3 and 5, showing the 
dividing uprights, handle and catch, and their description, and changed 
Figure 4, showing "the extensible rods," to Figure 3. He also, although 
not directed so to do, canceled the three paragraphs of the spécification 
immediately preceding the first claim, the last of which, hereinabove 
quoted, had contained the statement that while he had described his gar- 
ment support as being "tubular in form," he considered "any suitable 
form of bar or rod in lieu thereof as équivalents." In the spécification 
as finally amended, the extensible hanging device, with the tubes or 
rods, carrier-brackets, rollers and stops of which it was composed, were 
thus described : 

"F is the top tube, which is supported on the back B by the bracket O, the 
end ot which extends into the tube, and on the top front board by the bracket 
//, which extends into the tube. F^ is the tube situated next below the tube 
F, and supported thereon by the carrier-brackets / and /i, which are suitably 
brasîed or otherwise connected to the lower tube Fi. The bracket I is prefera- 
bly provided with grooved rollers ii, journaled therein at the top and bottom 
of the tube F. The bracket /i is provided with a single grooved roUer ii, 
resting on the tube F. F2 is the undermost tube, which is provided with car- 
rier-brackets JJi, suitably secured at the bottom to the tube F2. The bracket 
J has journaled in it at the top suitable rollers ;', which are designed to run 
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on the tube Fï. The bracket Ji has sultably Journaled In it at the top the 
grooved relier /i, whleh Is designed to run upon the tube Fi. The end oî the 
tube i**! Is provided with a stop-collar and handle /, and the end of the tube 
F3 has secured to it a stop collar /i. It will be noticed on référence to 
Figure 3 that when the tubes are extended the bracket /i and roller thereon 
are stopped by the bracket II and the bracket /i and roller are stopped by 
the stop-collar /, so that when the tubes are extended eut to their fuUest es- 
tent the tube F2 Is practically entirely outside the compartment of the ward- 
robe altogether. Suoh tube F2 is designed to receive and hold suitable gar- 
ment-supporters, from whlch a number of garments may be hung." 

The patent was then allowed ; and was issued to Kennedy August 
20, 1899, being No. 631,525. 

On May 31, 1900, Kennedy filed an application for a reissue of this 
patent, with an amended spécification and claim, upon the ground that 
the original patent was "inoperative, for the reason that the spécification 
(was) defective, incorrect and ambiguous," particularly in that claim 

1 was "ambiguous, uncertain and open to various meanings" and claim 

2 was "inoperative, incomplète and inaccurate" in various respects set 
forth in détail in the application, relating entirely to the meaning of the 
words used in the daims as affecting the mechanical détails of the struc- 
ture ; which "erroneous, improper, ambiguous and misjeaciing errors" 
rendering the patent "inoperative" had arisen through accident and mis- 
take, without any fraudulent or deceptive intention, and by reason of 
the applicant's unfamiliarity with patent matters and the errors of his 
attorneys. This reissue was refused by the Examiner for the reason 
that the statements in the claims referred to in the application did not 
render the patent inoperative for the reasons assigned, but were "clear 
from any ambiguity or uncertainty when read in connection with the 
spécification and drawings." Kennedy then requested a reconsidera- 
tion of his application, "particularly as to the second claim of the pat- 
ent," conceding, "for the sake of argument," that the first claim was 
not inoperative ; and asked that if the reissue should be granted as to 
the second claim it should also be allowed as to the first claim, which 
had been "more clearly and definitely drawn," and that four additional 
claims submitted with his application might at the same time be allowed. 
On reconsideration the Examiner directed the addition of a figure sim- 
ilar to Figure 3 of the drawings, "but showing the rods partly extend- 
ed ;" and allowed ail the claims. Kennedy thereupon amended his ap- 
plication so as to incorporate Figure 4, reproduced hereinabove, show- 
ing the extensible devices partly extended. The application for the 
reissue was then allowed ; the original patent surrendered ; and patent 
No. 11,907 reissued to him, May 7, 1901. 

The description contained in the reissued patent is greatly broadened 
from that of the original. In the spécification of the original patent 
the extensible hanger is described as consisting of a set of "extension 
rods or tubes;" in that of the reissued patent, as comprising "a plu- 
rality or set of members, preferably tubes or rods." In the spécifica- 
tion of the original patent the words "tube" or "rod," in the singular or 
plural, are invariably used in referring to the horizontal members of 
the extensible hanger ; in that of the reissued patent, thèse words, or 
their équivalent, afe used only eight times, while the broad terra "mem- 
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ber," unrestricted as to form, is used, in either the singular or the plu- 
ral, twenty-eight times. And while each of the two claims of the orig- 
inal patent refers only to three "tubes" or "rods," two of the six claims 
to which they are expanded in the reissued patent, refer broadly to a 
fixed supporting member and a plurality of movable auxiliary members. 

It is clear, in the first place, that Kennedy, by his attorneys, in the 
proceedings in the patent office under his application for the original 
patent, in the effort to meet the rulings of the Examiner and to avoid 
the supposed efïect of the prior patents of Holzhalb and Hobbs, delib- 
erately abandoned in his spécifications, both in the description and the 
claims, the use of any broader words than "tube" or "rod," canceling ail 
claims which contained the broad term "member," and limited his 
claims to an extensible hanging device consisting of "rods" or "tubes," 
that is, members with a cylindrical outer surface, connected by and 
sliding upon exterior carrier-brackets, with rollers and stops, as spe- 
cifically described in his final description and drawings. This deliberate 
limitation of his claims is emphasized by the fact that, although not so 
required by the Examiner, he canceled in his final description the state- 
ment that he considered any "suitable form of bar or rod" as the équiv- 
alent of the "tubular" form of his gaiement support. The scope of the 
original patent was, therefore, clearly limited to the spécifie invention 
covered by its claims. Keystone Co. v. Phœnix Co., 95 U. S. 274, 276, 
278, 24 L. Ed. 344; Railroad Co. v. Mellon, 104 U. S. 112, 118, 26 E. 
Ed. 639 ; Corbin Co. v. Eagle Co., 150 U. S. 38, 40, 14 Sup. Ct. 28, 37 
E. Ed. 989 ; Brown v. Stilwell Co. (6th Cire.) 57 Fed. 732, 737, 6 C. C. 
A. 528 ; and cases cited. 

Having thus deliberately limited the claims of his original patent to 
the spécifie form of extensible hanging device, disclosed in the final de- 
scription and drawings, he was not, in our opinion, entitled to thereafter 
obtain a reissue of the patent, broadening and enlarging his claims so 
as to include other forms of the extensible hanging device. 

Section 4916 of the Revised Statutes (U. S. Comp. St. 1901, p. 3393), 
authorizing the reissue of a patent, provides that : 

"Whenever any patent is Inoperatlve or Invalid, by reason of a flefective or 
insufflcient spécification, * * ♦ jf t^g error has arisen by inadvertence, 
accident, or mistake, and wlthout any fraudulent or deceptive Intention, tlie 
Commissioner shall, on the surrender of such patent * • * cause a new 
ratent for the same invention, and in accordance with the corrected speclflca- 
tlon,"to be issned • * * for the unexpired part of the term of the original 
patent. * * * Every patent so reissued * * » shall hâve the same ef- 
fect and opération * * * as if the same had been orlginally filed in such 
corrected form ; but no ' new matter shall be introduced into the spécifica- 
tion. * ♦ »" 

[1-3] Under the libéral construction given to this statute and the 
earlier statutes from which it is derived,^ it is well settled that if, by 

1 The earlier statutes relating to the reissue of patents are: Act of July 
3, 1832, c. 162, § 3, 4 St„ 559 ; Act of July 4, 1836, c. 357, § 13, 5 St. 117, 122 ; 
Act of Mar. 3, 1837, c. 45, § 5, 5 St. 191, 192 ; Act of July 8, 1870, e. 230, § 53, 
16 St. 198, 205 ; Act of Mar. 3, 1871, c. 132, 16 St. 583. Thèse several stat- 
utes are cited and the essential différences in their provisions pointed eut in 
Walker on Patents (4th Ed.) § 211, p. 200, et seq. They are also reviewed 
In Parker Co. v. ïale Co., 123 U. S. 87, 8 Sup. Ct 38, 31 L. Ed. 100. 
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reason of inadvertence, accident or mistake, a patentée fails to claim 
any part or ail of the actual invention disclosed in his spécification and 
drawings, and intended or sought to be covered, the patent is to be 
deemed to such extent "inoperative," and may be lawfully reissued so 
as to cover the entire invention in its claims. Keystone Co. v. Phœnix 
Co., 95 U. S. 278, 24 L. Ed. 344; Topliiï v. Topliff, 145 U. S. 156, 

170, 12 Sup. Ct. 825, 36 L. Ed. 658; Corbin Co. v. Eagle Co., 150 U. 
S. 42, 14 Sup. Ct. 28, 37 L. Ed. 989; Hobbs v. Beach, 180 U. S. 383, 
394, 21 Sup. Ct. 409, 45 L. Ed. 586. However, a reissue 

"cannot be permitted to enlarge the claim.s of the original patent by including 
matter once intentionally omitted. Acquiescence in the rejection of a claim, 
its vvlthdrawal by amendment, either to save the application or to escape an 
Interférence; the acceptance of a patent containing limitations imposed by 
the Patent Office, which narrow the scope of the invention as at flrst described 
and claimed, are instances of such omission." Dobson t. Lees, 137 U. S. 258, 
265, 11 Sup. a. 71, 34 L. Ed. 652, and cases cited. 

And see Corbin Co. v. Eagle Co., 150 U. S. 43, 14 Sup. Ct. 28, 37 
L. Ed. 989; Campbell v. American Co. (6th Cire.) 179 Fed. 498, 502, 
103 C. C. A. 122; XXth Century Co. v. Taplln (6th Cire.) 181 Fed. 
96, 101, 104 C. C. A. 156. Nor can the deliberate acts of the appli- 
cant's attorney in protracted proceedings in the Patent Office leading 
to the issue of the patent, be treated as the resuit of inadvertence, ac- 
cident or mistake. Dobson v. Lees, 137 U. S. 265, 11 Sup. Ct. 71, 34 
L. Ed. 652. And in such cases, in determining the validity of the 
claims of a reissued patent, the court will review the décision of the 
Patent Office upon the question of inadvertence, accident or mistake, 
where the matter is manifest from the record. Leggett v. Avery, 101 
U. S. 256, 259, 25 L. Ed. 865 ; Toplifï v. Topliff (U. S.) 145 U. S. 

171, 12 Sup. Ct. 825, 36 L. Ed. 658; Hobbs v. Beach, 180 U. S. 395, 
21 Sup. Ct. 409, 45 L. Ed. 586. Furthermore, regardless of the ques- 
tion as to whether the entire reissued patent is rendered void by the in- 
sertion of a new and unauthorized claim, as suggested obiter in Leg- 
gett V. Avery, 101 U. S. 259, 25 L. Ed. 865, it is clear that such claim 
of the reissued patent is itself void and will not sustain a bill for in- 
fringement. Leggett v. Avery, 101 U. S. 259, 25 L- Ed. 865 ; Corbin 
Co. V. Eagle Co., 150 U. S. 43, 14 Sup. Ct. 28, 37 L. Ed. 989. 

[4] Applying thèse well settled rules to the instant case, we are of 
the opinion that, since Kennedy, in the proceedings in the Patent Of- 
fice, by his attorneys, in order to meet the rulings of the Examiner, de- 
liberately canceled his claims relating to a garment support having 
"members" slidably supported by and beneath each other, limited his 
claims to the spécifie structure disclosed in his final description and 
drawings, in which the extensible hanging device consisted of rods or 
tubes, connected by and sliding upon exterior carrier-brackets, with 
rollers and stops, as described, and voluntarily canceled the statement 
in his description as to other forms of bars or rods as the équivalent 
of his tubular form, such deliberate limitation of his claims cannot be 
held to hâve been due to either inadvertence, accident or mistake ; and, 
hence, that, under the reissue statute and the authorities above cited, 
there was no warrant for enlarging and broadening the claims of the 
reissued patent beyond the claims to which the original patent had been 
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deliberately limited. Furthermore, the application for the reissued pat- 
ent was not based upon the ground that the original patent was inop- 
erative by reason of the narrowness of its claims, but solely upon al- 
leged ambiguities and uncertainties in the wording of the claims ren- 
dering them, in effect, mechanically inoperative. Therefore, under 
the application itself, there was no warrant for amending the claims 
of the original patent except in so far as verbal corrections were neces- 
sary to make them mechanically operative. And we entirely concur 
in the opinion of the patent Examiner that there was no such am- 
biguity in fact in the original claims, when properly construed. For 
thèse reasons we therefore conclude that, in so far as the claîms of the 
reissued patent do more than to correct verbal ambiguities in the claims 
of the original patent, so as to make thèse claims clear, unambiguous 
and mechanically operative, they were granted without warrant or au- 
thority of law and are to such extent void; and that, even if the re- 
issued patent be not entirely void, a question we do not décide, its 
claims must be limited in their effect to a mechanically operative ex- 
tensible hanging device, consisting of extensible rods or tubes con- 
nected by and sliding upon exterior carrier-brackets, with roUers and 
stops of specified construction and uses, substantially as described in 
the claims of the original patent. And we entirely concur in the opin- 
ion of the court below that when the claims of the reissued patent are 
thus limited in their validity, since the def endant's device neither uses 
the extensible tubes or rods of Kennedy's original claims nor the exte- 
rior carrier-brackets with rollers and stops therein specified, but con- 
sists of a structure in which the horizontal members of the extensible 
device are neither tubes or rods, but two hoUow casings and a beam 
projecting inside of the casings, forming a self-connected structure in 
which the lower members slide upon the upper by contact with the in- 
terior of the upper members, without the intervention of any Connecting 
carrier-brackets or exterior rollers, there is no infringement by the de- 
fendants' device of the claims of the Kennedy reissued patent, to the 
extent, if any, to which they may be valid. We may add that the 
changes in the first claim effected by the reissued patent do not im- 
press us as important. 

It is therefore unnecessary to détermine whether, independently of 
the limited validity of the claims of the reissued patent, as above stat- 
ed, Kennedy's invention was, in any event, in view of the prior state 
of the art, especially as disclosed in the Holzhalb patent on an exten- 
sible wardrobe garment hanger, of such a pioneer character and en- 
titled to such a broad range of équivalents as to be infringed by the 
défendants' device. 

Vanderveld Patent. The application for the Vanderveld patent was 
filed July 24, 1905 ; and it was issued July 10, 1906. The spécification 
described his invention as relating to article-supports for wardrobes 
adapted to be drawn wholly outside of the case, and as consisting 

"essentially, In combination and arrangement of statlonary ways supported 
within the case, movable ways mounted therein and adapted to project par- 
tially outside the case, and a support movably supported in the movable ways 
and adapted to be moved wholly outside the case." 
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Figure 4 of the drawings, showing a side élévation of his device as 
it appeared when extended, is hère reproduced : 



As described and shown in the spécifications and drawings, the up- 
per fixed member of the extensible device consists of two connected 
channel bars spaced apart, with their channeled sides towards each 
other ; the intermediate member, of two smaller connected angle-bars 
spaced apart, entirely inside the inclosure of the upper member and 
sliding by means of side roUers upon its lower flanges ; and the lower 
member of a narrow bar, with a garment-hanger rod attached, entire- 
ly inside the enclosure of the intermediate memiber and sliding by 
means of rollers upon its lower flanges, the suspended garment-hanger 
projecting below the enclosures of the upper and intermediate members 
through the slits in the bottom of each formed by the spacing apart of 
the channel and angle-bars. The patent contains five claims. Claim 
1, which is the broadest and sufficiently illustrâtes thèse claims, is as 
f ollows : 

"1. In comblnation with a case, channel-bars spaced apart and flxod In the 
case, angle-bars spaced apart and connected and also movably supported be- 
tween the channel-bars, a bar rnovaWy supported between the angle-bars, and 
an article-support extending downward f rom the bar and between the angle- 
bars." 

It is earnestly contended in plaintifï's behalf that the two connected 
channel-bars constituting the upper fixed member of Vanderveld's 
structure are the équivalent of the hollow casing constituting the up- 
per fixed member of the défendants' device; that the two connected 
angle-bars constituting the intermediate member of Vanderveld's struc- 
ture are the équivalent of the hollow casing constituting the lower mem- 
ber of the défendants' device ; that the rod constituting the lower mem- 
ber of Vanderveld's structure is the équivalent of the I beam constitut- 
ing the intermediate member of the défendants' device ; that the several 
members in the défendants' device operate in substantially the same 
manner as in the Vanderveld structure, except that they are assembled 
in a différent order, with an immaterial reversai of position; and that, 
under the range of équivalents to which the Vanderveld patent is en- 
titled, it should be held to be inf ringed by the défendants' device. 

This question must, however, be determined in the light of the évi- 
dence in the record as to the prior unpatented device, known as the 
Réveil rack. This rack consists of three members, the upper fixed 
member composed of two Connecting channel-bars, spaced apart; the 
intermediate member, of two smaller connected channel-bars extend- 
ing within the enclosure of the upper member and sliding by means of 
side rollers upon the lower flanges of the upper member; and the 
lower member, of a bar, with a garment-rod attached, extending within 
the enclosure of the intermediate member and sliding by means of side 
rollers on its lower flanges. 
216 E\— 23 
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The model for this rack was first made by A. H. Réveil & Co., of 
Chicago, about 1897; one or two racks were at that time made for 
May & Co., of Cleveland, Ohio, and installed in their store as an ex- 
periment. About twelve other racks were made by Réveil & Co. for 
sale at about the same time ; and one was installed in a sample cloak 
case in their store, where it remained for about two years. Since 
1900 thèse racks hâve been continuously for sale by Réveil & Co., and 
one or moije hâve been kept made up, which were used as samples to 
show prospective customers, though their sale was not pushed be- 
cause of their expensiveness. In 1902 they sold and shipped some of 
thèse racks to the Halle Bros. Co., of Cleveland, Ohio; and in 1904 
they sold and shipped twenty racks to Koch Bros., of Allentown, Pa., 
six of which were afterwards returned. 

Vanderveld was obviously not a pioneer in the invention of extensi- 
ble garment-hanging devices for use in connection with wardrobes. 
The Holzhalb patent, in 1887, showed such a device consisting of two 
members, the lower of which could be almost entirely extended out- 
side of the wardrobe, while the Kennedy patent, in 1889, disclosed a 
ievice consisting of the three members not forming a self-connected 
dnd self-sustaining structure, but connected by and sliding upon ex- 
terior carrier-brackets and rollers. The Réveil rack, however, which 
had been in actual commercial use for several years before Vander- 
fcld's application was filed, consisted of a structure almost identical 
m ail essential respects with the Vanderveld structure, embodying in 
a practical form the principle of an extensible hanging device in which 
the horizontal members consisted, in effect, of two hoUow casings, one 
of which extended inside of the other, and of a rod extending inside 
of the lower casing, forming thereby a self-connected and self-sustain- 
ing structure in which the lower members slide directly upon the upper 
members by roller contact within their interior, without the interven- 
tion of any exterior carrier-brackets or other connections or contact 
with any exterior rollers. 

[5, 6] In this state of the art and in view especially of the Kennedy 
patent and the prior use of the Réveil rack, we are of opinion that 
Vanderveld's invention did not extend broadly to a self-connected and 
self-sustaining extensible device in which the lower members slide in- 
side of the upper members, without exterior connections or rollers, 
but that his claims, if valid at ail, by reason of novelty, must be lim- 
ited substantially to the spécifie structure therein disclosed, with the 
respective functions of the several members of the extensible device, 
or their équivalents, as shown in the spécification and drawings ; that 
is to say, to a device in which the fixed upper member consisted of the 
two channel-bars, spaced apart, the intermediate member of two angle- 
bars, spaced apart, and the lower member of a bar, and in which the 
lower members slide upon the upper members by means of rollers with- 
in the interior of the upper members, as specifically described. And 
since Vanderveld's invention was not of a broad and primary charac- 
ter, involving entirely new mechanical functions, but was a secondary 
improvement marking only a small step in the art and with com- 
paratively small meritoriousness in the improvement over the Réveil 
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rack, its range of équivalents is correspondingly narrow and the doc- 
trine of équivalents should be less liberally applied in his favor. Mil- 
ler V. Eagle Co., 151 U. S. 86, 14 Sup. Ct. 310, 38 L. Ed. 121; Jack- 
son Co. V. D'Arcy (6th Cire.) 181 Fed. 340, 344, 104 C. C. A. 170. 
There are clearly, however, essential différences between Vanderveld's 
structure and the défendants' device, even if, as the plaintiff insists, 
the hollow casings in the défendants' device are to be treated as the 
équivalents of the channel-bars and angle-bars of the Vanderveld 
structure. In the Vanderveld structure the lower casing slides entire- 
ly within the upper casing and is self-connected therewith, and the 
lower member is entirely inside of both of the casings, sliding upon 
the flanges of the lower casing, and serving no function as a connec- 
tion between the casings. In the défendants' device, however, the 
lower casing is entirely outside of the upper casing, and the two cas- 
ings are connected by the intermediate member, consisting of an I 
beam whose flanges extend within the interior of both the upper and 
lower casings and serve as a means of connection. Applying the rule 
of narrow équivalents to which the Vanderveld claims must be limited, 
we are clearly of the opinion that, in view of the prior state of the art, 
especially as disclosed in the Réveil rack, the défendants' device is not 
a mère colorable departure from the Vanderveld structure coming 
within the range of permissible équivalents, but involves a substantial 
departure from the spécifie structure disclosed in the Vanderveld pat- 
ent to which alone his claims are valid, if at ail, and hence does not 
constitute an infringement. Jackson Co. v. D'Arcy (6th Cire.) 181 
Fed. 345, 104 C. C. A. 170, and cases cited. 

Without considering the other questions presented by the assign- 
ments of error and argument, it results that, in our opinion, for the 
reasons above stated, there was no error in the decree of the court 
below dismissing the plaintiflE's bill for want of infringement of either 
of the patents in suit The same will accordingly be afïirmed, with 
costs. 
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GILMORE et al. V. VATJGHN. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914. Eehearlng Denled 

June 4, 1914.) 

No. 2042. 

Patents (§ 328*) — Validitt and Infbingement — Bottle Openeb. 

The Vaughn patent, No. 1,029,645, for a bottle opener, shows a patenta- 
ble Improvement over the device of patent No. 943,759 to the same pat- 
entée and is valid ; also, held inlringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Arthur L,. San- 
born, Judge. 

Suit in equity by Harry Lockwood Vaughn against Leslie A. Gilmore 
and others. Decree for complainant, and défendants appeal. Affirmed. 

For opinion below, see 204 Fed. 464. 

Leslie A. Gilmore, of Chicago, 111., for appellants. 
James R. Offield, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge. This cause is hère on appeal from 
the decree of the District Court adjudging patent No. 1,029,645, 
granted to appellee on June 18, 1912, for a bottle opener, to be valid 
and infringed. The one claim sued upon, viz., claira 3, reads as fol- 
lows: 

"A bottle opener conslstlng of a flxed base having a rlght angular exten- 
sion, sald extension having a semlcyllndrlcal end adapted to engage the cap 
of a bottle and a résilient brace therefor." 

The device has for its object the removal of the crimped métal 
caps used for sealing bottles, and is claimed by the spécification to 
be an improvement over the opener of patentee's prior invention. No. 
943,759, granted December 21, 1909. It is made stationary by fast- 
ening to some convenient fixed support by means of screws or nails. 
In opération, the bottle to be opened is brought in such relation with 
the device that the invirardly curved lip or hook thereof engages the 
cap on the bottle and pries it off when the bottle is pressed toward 
the support. "When the bottle is being opened," says appellee's ex- 
pert, speaking of the claim in suit, "there is something of a down- 
ward pull on the pry edge or lip, affording a slight yield at that point. 
There is also simultaneously présent a slight yield at the fulcrum 
point of the cap upon the lower edge or groove of the depending 
brace, so that there is a yielding or résilient efïect at both sides of the 
bottle cap acting in opposite directions, the resuit of which is that the 
action of the device upon the neck of the bottle js gentler than where 
both or either of the points of contact might be absolutely rigid." 

•For other cases see same topic & i ndmbke In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Following is a reproduction of figure 2 of the drawings- of the patent 
in suit: 




In the spécification, 1 indicates a base to which the device is se- 
cured, 2 and 3 represent the screws or nails whereby it is secured; 
^ indicates a supporting base, 5 a right-angular projection theref rom, 
6 the semicyhndrical formed edge of part 5, and 7 the free edge of 
part 6 bent up at right angles to form a cap engaging member. The 
device is made preferably of sheet métal having some resiHency, 
doubled upon itself at part 7 to form a 2-ply cap engaging hook the 
inner leaf of which is designated by 9. At a subcentral position the 
inner plate of the doubled métal diverges from the part 5 until its 
end 11 is in a plane parallel to the base 1, serving as an unanchored 
brace for the other parts of the device. The groove 10 is not covered 
by the claim in suit. The drawing shows the opération of the crown 
removing device. 

Appellee's commercial device difïers from that of his patent, in 
that it has no free edge of part 6 bent up at right angles to form a 
cap engaging member corresponding to said part 7 of the drawing, 
but has a free edge terminating below the part 6, which is slightly 
curved inwardly. It will be noticed that claim 3 alone of ail the 
claims, fails in terms to call for said part 7 bent up at right angles 
to form a cap engaging member. Appellants claim that they are li- 
censed to manufacture the same. They also deny patentability. 

Appellee is also the owner of an undivided half of said above-men- 
tioned patent No. 943,759. The record discloses that after filing ap- 
plication for this earlier patent, and on December 11, 1909, appellee 
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assigned a half interest therein to one Edward Court; that after- 
wards, on February 21, 1910, said Edward Court and appellee en- 
tered into an agreement with appellant Gilmore whereby the latter 
was given the exclusive right to manufacture and sell the patent and 
any "improvements upon said invention by said inventer hereafter 
made." The device actually manufactured under this agreement and 
under a subséquent copartnership agreement between appellee and 
said Gilmore is appellants' présent manufacture; it had been previ- 
ously designed and manufactured by appellee, the précise structure 
of his patent No. 943,759 having never been placed upon the mar- 
ket. It further appears that on July 18, 1910, in considération of 
$1,875, ail right and title to said patent acquired under the agreement 
of February 21, 1910, or under the copartnership agreement, by Gil- 
more, were reconveyed by him to appellee. Subsequently, in Sep- 
tember, 1910, appellants by assignments from Edward Court ac- 
quired whatever right the latter had in said patent, being a one-half 
interest. Appellants thereupon proceeded to manufacture and sell 
the device alleged to be an infringement. 

It is évident from the foregoing that whatever rights appellant 
Gilmore may hâve acquired by virtue of his license of February 21, 
1910, in the improvements of the patent, were relinquished by his 
subséquent reconveyance to appellee on July 18, 1910. So that the 
only question remaining is whether there were such improvements 
as patentably distinguish appellee's two patents. Figures 1 and 5 of 
the drawings of his earlier patent, No. 943,759, are hère shown : 




In the spécification 1 indicates a support for the cap remover, 
which is formed preferably out of a single pièce of sheet métal; 2 
represents a base or body portion; ^ indicates an inclined or bent 
portion which extends at a slight angle from part 2 and is bent over 
to form a semicylindrical member 6, the edge of which is beveled as 
desired at 6 for forming an edge 7, extending the full length of the 
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opener. In figure 5 is shown a cushioning member 8 which may, the 
spécification says, be made from any desired material that will pro- 
tect the bottle. 

This device, it will be noted by a comparison of the drawings of 
the two patents, lacks the apron or extension designated by the fig- 
ure 11 in the drawing of the patent in suit. This extension 11 is 
termed in the claim sued upon a "résilient brace," and is the élément 
which it is claimed évidences the patentabilitv of the device in suit 
over the earlier patent. The functions of the brace, i. e., to lend fiex- 
ibility and support to the device and thus prevent chipping or crack- 
ing of the bottle when being opened and undue yielding of the device, 
seem to be essential to the utility and most effective opération of the 
patent. There is nothing in the prior patent corresponding to this 
brace. It coacts with its adjacent member, i. e., the pry edge, in 
such a way that in opération each reinforces the other, thus obviating 
the necessity for the heavy and rigid material of the earlier patent 
and at the same time increasing its efficiency and affording that flex- 
ibility required to produce the desired improved resuit, in an im- 
proved manner. 

There is évidence that the patent has gone into quite extensive 
use. There is nothing in the prior art which responds to the claim 
sued upon, unless it be the device of said drawing figure 5, which we 
do not deem its équivalent. Appellants hâve recognized its superior- 
ity over the prior patent, and its utility is unquestioned — ail of which, 
together with the other characteristics above mentioned, attest its 
patentable merit. The patent is therefore held to be valid and in- 
fringed. 

The decree of the District Court is affirmed. 



FRANK F. SMITH METAL WINDOW HARDWARE CO. v. ÎATES. 

(Circuit Court of Appeals, Second Circuit. June 5, 1914.) 

No. 276. 

Patents (§ 328*) — Validitt and Infeingkment — Transom Adjustinq De- 
vice. 

The Smith patent, No. 970,656, for a transom adjusting device, which 
is an automatic stop for plvoted métal Windows, construed, and while 
not to be broadly interpreted, held infringed by a device in which the 
parts on the sash and easing, respectively, were merely reversed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from an interlocutory decree of the District Court, Southern 
District of New York (216 Fed. 361) which held valid and infringed 
claims 2, 3, and 4 of patent No. 970,656, granted to Frank F. Smith 
September 20, 1910, for a "transom adjusting device." 

J. H. Griffin, of New York City, for appellant. 

S. J. Cox, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

•For other casea see same topic & § numbeb In Dec. & Am. Dlgs. 15:7 to date, & Rep'r IndezM 
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MAYER, District Judge. The validity of the patent is conceded. 
The sole controversy now is as to infringement. 

The invention of the patent is for an automatic stop for pivoted 
métal Windows, such as hâve lately gone into very gênerai use in of- 
fice buildings and factories, which, instead of sliding up and down, are 
pivoted near the middle so as to swing around like an ordinary tran- 
som. The invention is applicable to transoms as well as pivoted Win- 
dows. Thèse Windows may be reversed so that the outside may be 
cleaned from within the building and opened for ventilation to any 
desired extent. 

It is now commonly required that thèse Windows shall be provided 
with means to insure their closing in case of fire, and it is in connection 
with Windows designed to comply with thèse requirements that the 
principal utility of the invention is found. It automatically checks the 
window in such a manner that it will automatically close when releas- 
ed, or if secured in an open position by a fusible chain, will automatical- 
ly close the moment the chain is melted by the beat, and thus isolate the 
room or rooms from which it opens. 

The claims said to be infringed are as follows: 

"2. In comblnation with a window frame tiaving a réversible sash pivoting 
about an intermediate transverse axis, a sash stop acting between said frame 
and sash consisting of a laterally projecting gravity member 16, on the one 
*cting against a stop, 18, on the otlier, the gravity member being supported 
on the one by a pivot, 19, to gravitate at ail times automatically into align- 
aient with the stop and being Indépendant of said stop for its working, said 
gravity member and stop comlng into contact when the sash has been pivoted 
partly open, thereby preventing its further opening, and said gravity member 
being pivotable eut of alignment with the stop to permit reversai of the sash. 

"3. In comblnation with a window frame havlng a réversible sash pivoting 
about an intermediate transverse axis, a sash stop acting between said frame 
and sash, consisting of a gravity member on the one acting against a stop on 
the other, the gravity member being pivotally supported on the one to gravi- 
tate at ail times automatically into alignment with the stop, and being inde- 
pendent of said stop for its working, said gravity member and stop comlng, into 
contact when the sash has been pivoted partly open, thereby preventing its 
further opening, and said gravity member being pivotable out of alignment 
with the stop to permit reversai of the sash. 

"4. In comblnation with a window frame having a réversible sash pivoting 
about an Intermediate transverse axis, a sash stop acting between said frame 
and sash, consisting of a gravity member on the one acting against a stop on 
the other, the gravity member being movably supported on the one to gravi- 
tate at ail times automatically into alignment vrlth the stop, and being Inde- 
pendent of said stop for its working, said gravity member and stop coming 
into contact when the sash has been pivoted partly open, thereby preventing 
its further opening, and said gravity member being movable out of alignment 
with the stop to permit reversai of the sash." 

The art is narrow and défendant insists that complainant is entitled 
only to the speciiîc structure disclosed by the patent. 

Défendant has placed the gravity latch on the window frame and the 
stop on the sash, so that the latch gravitâtes into the path of the stop, 
automatically and at ail times accomplishing ail the functions of the de- 
vice of the patent in suit and in substantially the same manner. The 
defendant's weight to accelerate the gravity movement of the latch and 
the extension below the pivot of the latch to prevent it from falling 
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out beyond the path of the stop are additions which do not change the 
principle of construction or opération of the parts. 

The identity of the two sash stops in principle of construction and 
method of opération and the obvious reversai of parts is well illustrat- 
ed in the following eut : 

The différence in opéra- l>uantiffS. 
tien, as défendant con- 
tends, is that his device 
does not hâve the two 
movements which he as- 
serts are characteristic of 
the device of the patent, i. 
e., a bodily movement with 
the window sash and a 
swinging movement on its 
pivot, whereby the lower 
end of the latch gravitâtes 
into alignment with the stop 
on the window frame. 

But the latch or gravity 
member of the patent does 
not move into the path of 
the stop, except when it has 
been moved therefrom by 
hand and, like defendant's 
latch or gravity member, it 
is in the path of the stop. 

As the patent spécification prophesied : 

"The invention Is not to be limited * ♦ • to the sash stop with the 
pivoted member on the sash and the flxed stop on the franae because it is 
apparent that thèse conditions might be reversed." 

' While a broad interprétation should not be given to the claims, we 
are satisfied that the case is one of a clear reversai of parts, where the 
altered mechanical adjustment is not difficult, once the original idea 
has been conceived. Consolidated Co. v. Hays, 100 Fed. 984, 41 C. 
C. A. 142; International Time Recording Co. v. W. H. Bundy Record- 
ing Co., 159 Fed. 464, 86 C. C. A. 494. 
The decree is affirmed with costs. 
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FEANK F. SMITH METAL WINDOW HARDWARE CO. v. TATES. 
(District Court, S. D. New York. October 16, 1914.) 

Patents (§ 312*)— -Suit foe Infriîjgement — Evidence. 

Although there is a légal presumption that the device of a later patent 
does not infringe a prior patent, and the later patent is admissible where 
infringement by such device is eharged, it is of doubtful value as évi- 
dence. In View of the practice of the Patent Office. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. §§ 544-549; Dec. 
Dig. § 312.*] 



*For other cases see same toplc & S KUMbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 54*)— Anticipation — Abandoned Bxperiment. 

A devlce, a single model of which was made, tried experimentally, and 
then abandoned, is not an adéquate anticipation of a subsequently pat- 
ented and successful devlce. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 73; Dec. Dig. 
i 54.*] 

3. Patents (§ 109*) — Validitt — Additions to Spécification in Patent Or- 

FICE. 

New matter added to the spécification of a patent application in the 
Patent Office will not sustain clalms whlch are not withln the scope of 
the original disclosure. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 152; Dec. Dig. 
§ 109.*] 

Patents (§ 244*) — Infbinqement — Tbansposition or Paets. 

Transposition dî coactlng parts of a patented devlce, involving no new 
prlnclple of opération, wlU not avold Infrlngement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 385; Dec. Dig. 
I 244.*] 

5. Patents (§ 328*) — Validitt and Infbingement — Tkansom Adjusting De- 
vice. 

The Smith patent, No. 970,656, for a transom adjusting devlce, held 
valid and Infringed. 

In Equity. Suit by the Frank F. Smith Métal Windovsr Hardware 
Company against John W. Yates. On final hearing. Decree for com- 
plainant. 

Decree afKrmed by Circuit Court of Appeals, 216 Fed. 359. 

The following are sketches of the models in question : 
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E. W. Scherr, Jr., of New York City (Stephen J. Cox, of New 
i'ork City, of counsel), for complainant. 
James H. Griffin, of New York City, for défendant. 

*For other cases see same toplc & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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HAND, District Judge. [1] The défendant does not question the 
verbal applicability of the claims upon the Yates device. The pre- 
sumption arising f rom the subséquent patent to Yates that there is no 
infringement is certainly supported by authorities (Boyd v. Janesville 
Hay Tool Co., 158 U. S. 261, 15 Sup. Ct. 837, 39 L. Ed. 973), though 
the Patent Office, as every practitioner knows, pays not the least atten- 
tion to whether the disclosure of a subséquent patent infringes the 
daim of a former one, and could not possibly do it, if they were to 
gTant patents for spécifie forms of disclosures already patented under 
gênerai claims. What the office does consider is interférence between 
claims upon old disclosures, when not restricted to the difïerentia of a 
new species. Obviously any disclosure which supports a claim for a 
species must, ex hypothesi, inf ringe a prior claim for the genus. Hence 
the presumption seems hardly justified in fact, unless it is limited in 
some undisclosed way. In any event it is at best only a presumption, 
and, although the later patent is admissible, I hâve never found what 
value it had after it was in évidence. Hère I think that the presump- 
tion is overborne by the facts. 

[2] A more plausible ground in the case at bar is to say that the 
prior art requires some limitation of the claim, and Balling's device 
is that on which the défendant relies for this purpose. If Balling's 
device is a good anticipation, the claims cannot cover Yates ; if it is 
not, they certainly can, for none of the other cited patents require 
notice. If it had been proved to be more than an impractical and un- 
tri ed experiment, I should be disposed to think that it anticipated the 
claims enough for this case, because it is quite as nearly the reversai 
of the patent as Yates' latch. However, the whole thing was the 
merest experiment, not whoUy satisfactory as it was, and never tried 
out in practice. Balling made a single pair under L,enz's instruction, 
and Lenz soon after got out what he thought to be a better latch. 
Whether it would hâve worked at ail no one can say, because only one 
window was ever fitted with them. Against this we hâve the uncon- 
tradicted testimony of Hall and Montgomery, each insurance in- 
spectors, and one, an engineer, that it would not hâve answered upon 
fireproof Windows. Unless the width of the window was narrowed 
as in Defendant's Exhibit 11, there must be a eut in the window shield, 
and in any case the fatal def ect is that the latch must move to engage 
the notch in the pivot. Even if no defects could be ascertained in ad- 
vance, the single use was only an experiment which was thrown aside 
as soon as it was once tested. Against a device which has had the 
success of the complainant's, courts hâve very steadily refused to con- 
sider such occasional and fugitive models as adéquate anticipations. 

[3] The most serions attack upon the patent is the change which 
took place in the Patent Office. I think it very likely that thèse changes 
were really planned to cover Yates' new device, and I think it equally, 
if not more, likely that Yates' new device was but a plan to évade the 
complainant's success in the interférence. As to the additions to the 
spécifications, I agrée that they contribute nothing, and that unless the 
présent claims can stand on the first disclosure, they cannot stand at 
ail. Moreover, I suppose that a change in the claims is as bad, if not 
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worse, than a change in the disclosure, for the patent especially lives 
in the daim. For instance, one would not seriously argue that an in- 
venter, upon further study of his disclosure, could put in a new claim 
of an altogether new kind. Furthermore, up to the time of the dé- 
cision of the interférence both Yates and Smith had always claimed 
a latch on the sash and a catch on the f rame. Nevertheless, I cannot 
agrée that when we speak of the "invention" which is disclosed, we 
are as much bound as though we were asking whether an infringer 
came within the claim. Otherwise, we could never allow any change 
in claims. Perhaps it is not best to consider too curiously just what 
the "invention" is; certainly it includes ail obvious ways of evading 
the claims while you steal the real discovery for yourself. Hère, no 
one had ever before this disclosed a way by which you could make an 
automatic gravity latch, operating positively. That was no doubt not 
a great invention, but it fiUed a real need, and it filled it satisfactorily 
as the event proved. 

[4] Whether what Yates did was patentable or not is of no consé- 
quence hère ; certainly he made no discovery in thinking of reversîng 
the position of latch and catch, and the change in the claims which 
attempted to cover that différence was not a departure from the "in- 
vention." Whether the disclosure was broad enough to justify such 
claims is another matter, and dépends upon whether the necessary ad- 
justment was obvious from Smith's disclosure. A counterweight to 
an upstanding latch would certainly suggest itself to any one, and I 
cannot agrée with Gabier that it was necessary to eut away any part 
of the frame in complainant's Exhibit No. 1, a model in which the 
movement of the latch was not sideways as in Yates' disclosure. In 
short the plan of changing from sash to frame and from frame to sash 
seems to me quite typically the device of one who trusts that courts 
can be persuaded to keep the promise to the ear, while they break it 
to the hope. The mechanical adjustment is surely not difficult, when 
once you hâve coriceived the idea. 

Thèse are the only points in the case, and it seems to me that the 
complainant must succeed. He will, of course, hâve costs. 



WARREN BROS. CO. v. CITY OF GRAND RAPIDS et al. 

pistrict Court, W. D. Mlchlgan, S. D. November 4, 1912.) 

Patents (§ 328*) — Infeingement — Suefacing Composition fob Pavements. 
An injunction granted, restraining the carrying eut of a pavlng con- 
tract witli a city on the ground that Its performance according to its 
spécifications would necessarily involve infringement of the Warren pat- 
ent. No. 727,505, for a wearing surface of a pavement. 

In Equity. Suit by the Warren Bros. Company against the City of 
Grand Rapids and Edward W. Seamans. On final hearing. Decree 
for complainant. 

•For other cases see same toplo & i number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Wilson & Johnson, of Grand Rapids, Mich. (James M. Head, of Bos- 
ton, Mass., of counsel), for complainant. 

Taggart & Taggart, of Grand Rapids, Mich., for défendant City of 
Grand Rapids. 

Bulkley & Swenarton, of Chicago, 111., for other défendants. 

SESSIONS, District Judge. This is a suit to enjoin the carrying 
out of a contract between the two défendants for the construction of 
a pavement on Barclay street in the city of Grand Rapids. It is claim- 
ed by complainant that the performance of this contract according to 
its spécifications vvill necessarily involve an infringement of its patent 
No. 727,505 for the wearing surface of a street pavement which, after 
careful considération, has been construed and sustained by the Circuit 
Court of Appeals of this circuit in the case of Warren Bros. Co. v. 
Owosso, 166 Fed. 309, 92 C. C. A. 227. In that case the court thus de- 
scribed and construed the invention covered by claims 5, 6, 9, and 11 of 
the patent : 

"Warren's invention, shortly stated, conslsts in the dlscovery that an ag- 
gregate of large and small pièces of stone, together with a certain proportion 
of stone dust, ail mixed together and thoroughly permeated with bitumen or 
asphalt, results, when set, in a compact, stable structure, and is less liable to 
dlsintegrate from traffic or weather than any other method of grading or ar- 
ranging the minerai constltuents. Under the évidence, the particles are more 
compact in their relation to each other, and there is a minimum of friction 
in thelr interaction. The larger pièces of stone withstand the tendency of 
the small grains or dust to slin by each other and change the form of the 
pavement by disintegration and lumpy spots. The resuit is therefore a sta- 
bility due to the arrangement of the minerai structure which enables the 
use of a softer asphalt or bitumen than would be otherwise feasible, Inas- 
much as a greater proportion of the wear and strain is carried by the minerai 
éléments than by the binding constituent. This is, in substance, stated and 
claimed as an advantage over any other pavement composition by the pat- 
entée in his spécifications. The fundamental idea of Warren is not that the 
'density' of his composition gives the stability which he claims, but that the 
minerai aggregate should of itself resist displacement by traffic." 

The basic idea of the Warren pavement is the so-called "inhérent 
stability" of the minerai aggregate in its composition, which consists 
of the two éléments of density, or absence of voids, and stability, or ré- 
sistance to displacement, existing independently of the plastic binder. 
Its distinguishing characteristic lies in the fact that the density and sta- 
bility, which together create and constitute its inhérent stability, are 
produced by combining and mixing indiscriminately throughout the 
whole body of the wearing surface coarse and fine particles of minerai 
matter such as stone, sand, and dust or impalpable powder. The in- 
ventor claims (and for the purposes of this case his claims hâve been 
sustained and established) that when minerai particles of properly 
graded sizes are so combined, mixed, and coated with bituminous cé- 
ment and the whole then thoroughly compacted by pressure, a solid, 
homogeneous, waterproof wearing surface will be produced in which 
the voids will be reduced to below 21 per cent, and the minerai parti- 
cles, because of their intimate contact and interaction, will, in a large 
measure, be self-sustaining, and therefore less liable to displacement 
and disintegration than in the usual macadam pavement where the 
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stone and othe'r minerai constituants are arranged in layers of différent 
sizes. He further daims that in such a pavement the traffic load will 
be carried for the most part by the minerai aggregate itself instead of 
by the bituminous binder, and therefore that greater stability and dura- 
bility will be reached than is possible in sheet asphalt and similar pave- 
ments. 

The spécifications of the contract in question, the compliance with 
which it is claimed will be an infringement, are as f ollows : 

"(5) The wearing surface shall bave a thickness of two (2) inches after tlior- 
ough compression with a roller. 

"Minerai Aggregate. 

"(6) The minerai aggregate shall consist of a mixture of broken stone and 
sand, to which in some cases may be added a small quantity of stone dust or 
Portiand cément. 

"The stone shall be a crusher run -varying In size from a maximum of one- 
half (J^) Inch, to the smallest particle retained on the flnest mesh screen 
commonly used on crushing plants. For a two (2) inch wearing surface, the 
stone would vary in size from that passing a three-quarter {%) inch screen, 
to as small as that held on a ten (10) mesh screen. 

"The dust or fine screenings should be removed from the stone, as it usually 
is excessive and irregular in quantity and nécessitâtes the use of a greater 
amount of cément. 

"The sand shall be similar in character to that commonly used in sheet as- 
phalt mixtures. It shall be hard-grained, moderately sharp, free from loam 
or other foréign material and varyiug in size from that passing a one-fourth 
(%) inch screen to dust passing a 200 mesh screen. There shall not be over 
5 per cent, passing the 200 mesh screen and there should not be over 30 per 
cent, held on the 10 mesh screen. 

"The dust which may be added to the mixture shall be either a Portiand 
cément or ground limestone. • * ♦ 

"Proportions. 

"(11) The proportions of the varions ingrédients composing the bituminous 
concrète shall be approxlmately three (3) parts of stone to two (2) parts of 
sand, to which shall be added from 7 per cent, to 10 per cent, by welght of 
the bltumen. If stone dust or Portiand cément is added to the mixture, It 
shall be In such quantlties that a screening of the whole aggregate shall not 
show more than 6 per cent, by weight passing a 200 mesh screen." 

The sole question hère to be determined is this : Under the évidence 
and the ruling of the Circuit Court of Appeals of this circuit, will the 
wearing surface of a pavement constructed in accordance with the 
above spécifications be an infringement of complainant's patent? As 
said concerning the same patent by the Circuit Court for the Southern 
District of New York and affirmed by the Court of Appeals of the 
Second Circuit in the case of Warren Bros. Co. v. City of New York 
et al., 187 Fed. 831, 109 C. C. A. 591 : 

"The claims at issue are for a product, not a process. Of course the claims 
fliust be read in the light of the description, but it cannot be doubted that 
any one using the Warren pavement will infringe no matter how the pave- 
ment is produced. * • * We are dealing with a pavement, not the method 
of producing it." 

In that case it was also decided that a pavement constructed of a 
'crusher run" of stone "passing through a screen with a one-inch 
mesh" would constitute an infringement. 
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A somewhat persuasive factor in the détermination of the question 
hère présentée! is the fact that, a few months prier to the making of 
the présent contract, this court, Judge Denison presiding, entered a con- 
sent decree in the case of Warren Bros. Co. v. City of Grartd Rapids, 
John Kloots and Harry Vanderveen, declaring that the performance of 
a paving contract with spécifications very similar to the présent ones 
would necessarily be an infringement of the Warren patent. The spé- 
cifications involved in that controversy were in part as f ollows : 

"Tbis wearing surface shall hâve a thickness of 2^4 inches after thorough 
compression wlth a five (5) ton tandem roller. 

"(2) The minerai aggregate shall consist of broken stone or broken stone 
and sand of a falrly unlform grading from the largest to the smallest par- 
tleles in such proportions as to give the mixture a maximum degree of density 
and low percentage of voids. The maximum size of stone used may range 
from that passing a screen having circulât openlngs three-fourths (%) of an 
inch in diameter up to one and one-quarter (1%) inches in dlameter. Crusher 
run of stone between one (1) inch and screenings passing a one-fourth (%) 
inch mesh may be used if found to be falrly evenly graded. Coarser stone 
when used shall be graded and remlxed in proper portion. (The screenings 
passing one-fourth G4) inch mesh screen may be used when the bitumen is 
refined coal tar or an asphalt nnt having a low ductllity.) Coarse and fine 
sand having proper grading shall be added in such proportions as neceasary 
to seeure the dense aggregate specifled above. Stone dust or hydrauUc ce- 
rnent may be added as needed when the character of the bitumen used re- 
<iuires it" 

The différence between the spécifications last quoted and those in- 
volved in this controversy is more of phraseology than of substance. 
In the one a résultant product is described, while in the other the 
process of producing and the constituent éléments of substantially the 
same product are described. Both call for substantially the same min- 
erai éléments graded in the same way, except that in the one maximum 
sized stone of II/4 inches are to be used to construct a wearing surface 
2y2 inches in thickness, while in the other maximum sized stone of 
% inch are to be used to construct a wearing surface 2 inches in thick- 
ness. The comparative différence in the maximum sizes of stone to 
be used thus appears to be slight. Under the évidence, it cannot be 
doubted that by following the process and complying with the require- 
ments set forth in the one, the minerai aggregate having "a maximum 
degree of density and low percentage of voids" described in the other 
will be produced. 

In one respect the counsel and witnesses for the respective parties 
differ radically in their interprétations of the contract spécifications 
under considération. On the part of the complainant the contention 
is made that the sizes, percentages, and grades of the minerai constitu- 
ents of the pavement must be determined by tests with laboratory 
screens, while on the part of the défendants it is claimed that such 
détermination must be made by tests with screens in actual opération 
in a stone-crushing plant. Défendants contend that their interpréta- 
tion is both usual and feasible, while complainant contends that the 
spécifications thus interpreted call for a product which is not only 
unusual, but commercially and practically impossible to obtain. The 
great weight of the évidence seems to sustain complainant's conten- 
tion. However, it is unnecessary to décide this side issue. For, as» 
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suming défendants' contention to be correct and viewing the évidence 
most favorably to them, the minerai aggregate produced by them, and 
which they claim will be used in the construction of the pavement, 
fairly falls within the daims of the patent. The tests made show con- 
clusively that such a minerai aggregate, when thoroughly mixed and 
properly compacted, virill hâve less than 21 per cent, of voids or the 
required density of the patented product. While such a minerai ag- 
gregate will not contain the inventor's preferred maximum sizes of 
stone, yet the évidence, which is at most but f eebly contradicted, shows 
that it will contain the preferred proportions and the essential grades 
of sizes, and that it will hâve an useful degree of stability. Having 
the required éléments of density and stability, the product must neces- 
sarily possess the "inhérent stability" which is the broad and funda- 
mental idea embodied in the invention and embraced in the patent. 

A decree will be entered enjoining the défendants from carrying out 
their contract for the construction of the Barclay street pavement. 
Complainant will recover its costs to be taxed. 



FRANK HOLTON & CO. V. PEPPBR et al. 

ÇDistrict Court, E. D. Pennsylvanla. July 7, 1914) 

No. 939. 

1. Patents (S 328*) — Validitt and Infringement — Cornets. 

The Holton patent, No. 1,005,972, for an improvement In cornets was 
not antleipated in the prior art, and discloses novelty and invention ; also 
held Infrlnged. 

2. Patents (§ 72*) — Anticipation — Devices Designed tob Otheb Pubposes. 

A patent Is not anticipated by a prior device because the latter might, 
by modification, be made to perform the funetions of the patented device, 
wfhere it was not designed nor adapted nor actually used for the perform- 
ance of those funetions. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 86-91; Dec. 
Dig. § 72.*] 

3. Patents (§ 167*) — Construction and Scope — Advantages Not Claimed. 

A patentée is entitled to ail of the advantages and new results flowing 
from his invention, whether stated in his spécification or not. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. 
§ 167.*] 

4. Patents (§ 26*) — Invention — ^New Combination of Old Eléments. 

That a new combination and arrangement of éléments that are old 
produces new and bénéficiai results is évidence of invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. § 26.*] 

5. Patents (§ 35*) — Evidence of Utility — Commercial Success. 

While large sales and gênerai use of a patented invention are not con- 
clusive évidence of its utility, they are facts to be taken into considéra- 
tion in a doubtful case. 

[Ed. Note. — For other cases, see Patents. Cent. Dig. § 39; Dec. Dig. 
§ 35.*] 

*For otber cases se* same topic & ! nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Frank Holton & Co., a corporation, against J. W. 
Pepper and H. E. Pepper, doing business as J. W. Pepper & Son. On 
final hearing. Decree for complainant. 

Brown, Hopkins, Nissen & Sprinkle, of Chicago, 111., for plaintiffs. 
John P. Croasdale, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. [1] This is a suit for infringement 
of patent No. 1,005,972, for improvements in cornets, granted Octo- 
ber 17, 1911, upon an application filed March 8, 1908. As stated in the 
application, the invention has for its objects to provide an improved 
cornet, the scale of which may be quickly and accurately changea from 
one key to another, such as from B flat to A and vice versa, and in 
which the tuning slide and the quick-change slide are located entirely 
to one side of the valve chambers, whereby the cornet will be compact 
and at the same time permit the bell to be constructed of a length some- 
what greater than the length of the bell in the ordinary cornet, thereby 
improving the résonance of the instrument and the intensity and qual- 
ities in gênerai of the notes emitted therefrom, and the further object 
to provide improved means whereby a portion of the mouth pipe and 
the connection tube may be eut out to decrease the length to change the 
instrument to still another key, such as the key of C, for vocal accom- 
paniment. There are two groups of claims involved in the présent suit. 
The ninth and eleventh, forming one group, are claimed to constitute 
a new combination of which the eleventh may be quoted as an example : 

"Claim 11. 

"In a wlnd instrument, the combination of a valve casing, a bell member 
connected therewith, the extremlty of which member projects beyond the valve 
casing and on one side thereof, a mouth pipe comprising a plurality of sec- 
tions adjacently disposed, two of said sections being arrangea on parallel axes, 
sald axes lylng in substantially the same horizontal plane when the instru- 
ment Is in position for use, others of said sections being disposed above and 
below the latter, and removable slides Connecting each of the two sections 
which are arrangea in the said plane respectively, with the sections above and 
below the last recited sections, said sections and slides being ail disposed In 
the space between the plane of the outer edge of the bell member and the ad- 
jacent valve casing." 

Analyzed, the éléments of this claim may be enumerated as f oUows : 
(1) A valve casing ; (2) a bell member ; (3) a mouth pipe comprising a 
plurality of sections adjacently disposed, with two of said sections be- 
ing arranged on parallel axes lying in substantially the same horizontal 
plane ; (4) other sections being disposed above and below the horizontal 
sections; (5) removable slides Connecting each of the two sections, 
which are arranged above and below the horizontal sections and ail be- 
ing arranged between the outer edge of the bell member and the valve 
casing. 

The other group of claims comprises 3, 4, 5, and 8, and is distin- 
guished from the first group by reason of the fact that they do not men- 
tion the horizontally arranged sections, but do mention an additional 
connection or substitute slide for use as a C attachment when it is de- 
sired to raise the key of the instrument from its normal B flat key to 
the key of C. Claim 5 illustrâtes this group and is as foUows: 
216 F.— 24 
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"Clalm B. 

"A valved wlnd Instrument includlng a bel! member and a valve caslng, a 
mouth pipe leading to the valve caslng and being shaped to form a plurallty 
of pairs of spaced sections, adjustable and détachable Connecting slides joln- 
Ing the extremities of the respective sections of each pair to form a con- 
tinuons passage for the air through the entire length of the mouth pipe to 
the valve casing, said slides being located beyond and on the side of the valve 
casing toward the outlet of the bell, and an additional connection adapted to 
join one of the sections of one pair with one of the sections of another pair 
when the flrst said slides are detached whereby a portion of the moxith pipe 
intermedlate its extremities will be rendered Inactive." 

This claim may be analyzed as follows: (1) A bell member; (2) a 
valve casing; (3) a mouth pipe leading to the valve casing and being 
shaped to form a plurality of pairs of spaced sections ; (4) adjustable 
and détachable Connecting slides joining the extremities of the respec- 
tive sections of each pair, and said slides being located on the side of 
the valve casing toward the outlet of the bell ; (5) an additional con- 
nection adapted to join one of the sections of one pair with one of the 
sections of another pair when the first said slides are detached, whereby 
a portion of the mouth pipe intermediate its extremities will be ren- 
dered inoperative. 

Ail the claims in issue are based, according to the complainant, upon 
a combination of éléments which admittedly are old, but by which it 
is claimed certain new results and advantages are obtained ; that is to 
say, a cornet is not new, and to provide a cornet with a bell, a mouth 
pipe, valves, quick-change slides, and tuning slide are not new. A C 
attachment to raise the key of a B flat instrument to C is not new. 
What is claimed to be new is the arrangement whereby the four sec- 
tions of the mouth pipe containing the quick change to A slide and the 
tuning slide are disposed upon that side of the instrument between the 
valve pièce and the extremity of the bell, whereby the total length of 
the mouth pièce is decreased in length and the length of the pipe thus 
saved is added to the bell member, thereby improving the tone of the 
instrument ; the arrangement whereby the lower section of the first 
pair of sections and the upper section of the second pair of sections are 
upon the same horizontal plane when the instrument is in use by which 
the instrument is made more compact and easy to handle ; and the ar- 
rangement embodying the above features by which the quick-change 
slide and the tuning slide may be detached from their respective bends 
or crooks, and a C attachment in the form of a bow of definite length 
may be inserted as a slide in place of thèse two slides, rendering in- 
active a portion of the mouth pipe, shortening its length, and raising 
the instrument to the key of C. The cornets sold by the défendants, 
American Favorite, No. 1, and American Favorite, No. 2, are infringe- 
ments if the claims upon which the complainant relies are valid, as they 
are exact reproductions, or, as stated by complainant's experts, "Chi- 
nese copies" of the complainant's patented cornet. The distinction is 
that the défendants' cornet No. 2 answers every feature in ail of the 
claims sued upon, including those with the C attachment or supple- 
mental slide, while défendants' cornet No. 1 answers ail the features 
of claims 9 and 11 of the patent in suit. The défense is that the sub- 
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ject-matter of the claims is totally lacking in patentable novelty in view 
of the prior art, and that therefore the claims are invalid. 

In order to sustain the défense of prior art, the défendants hâve in- 
troduced in évidence as an exhibit a cornet which, it is claimed, was 
made for Herman F. Beyer in July, 1905, and was used by him pub- 
hcly from July, 1905, to the time of his death in October, 1907. The 
complainant contends that the Beyer cornet is not an anticipation of 
the claims of the patent in suit, but, in view of the conclusions reach- 
ed as to the sufïiciency of proof of prior making and use of the instru- 
ment, it is not essential to consider that question. The testimony to 
establish a prior use in the Beyer invention must be discarded as not 
being of that character to establish it in the mind of the court beyond a 
reasonable doubt. The proof of its use by Beyer dépends upon un- 
certain and contradictory oral testimony which is based entirely upon 
the inaccurate memory of witnesses both as to the date of Beyer's use 
of the instrument and as to what the instrument consisted of that was 
in existence at any particular date. The circumstances attending the 
discovery of the instrument years after Beyer's death and the identifi- 
cation of the parts of the instrument, including the copy of the C at- 
tachment slide, cannot be said to be évidence so clear, satisfactory. 
and potent as to leave no reasonable doubt in the mind of the court. 
At its beat it can only be said to constitute an unsuccessful and aban- 
doned experiment and the évidence as a whole is not sufficient to over- 
come the presumption of the validity of the Holton patent. Wash- 
burn & Moen Mfg. Co. v. Barbed Wire Co., 143 U. S. 275, 12 Sup. 
Ct. 443, 450, 36 L. Ed. 154; Deering v. Winona Harvester Works, 
155 U. S. 300, 15 Sup. Ct. 118, 39 L. Ed. 153. 

The défendants further rely upon the Lyon & Healy duplex trum- 
pet as évidence of prior art embodying the claims in suit, and hâve of- 
fered in évidence a catalogue issued by Lyon & Healy in 1905, con- 
taining an advertisement of the duplex trumpet to establish its use prior 
to the date of the application for complainant's patent. It is undis- 
puted that this trumpet was known more than two years prior to the 
application date of the patent in suit. The instrument in question is an 
A-B flat trumpet. After a careful examination of the exhibits and of 
the testimony, it must be concluded that the Lyon & Healy trumpet 
is substantially dissimilar to the Holton cornet, and that it does not 
anticipate the claims of the Holton patent. It is shown that a trumpet 
is musically and mechanically a diiïerent instrument from a cornet, 
intended for différent uses and constructed to serve différent purposes. 
The bell member is constructed longer and of smaller bore, and the in- 
strument is used where shriller tones are required than in the case of 
a cornet. The mouth pipe is constructed with fewer convolutions or 
bends between the mouth pièce and the valve pièce than is the cornet. 
In the Lyon & Healy trumpet, an additional valve is provided, which is 
operated by a lever to change the key of the instrument from B flat 
to A and vice versa; and, although the bends or crooks are upon 
the same side of the valve casing as in the Holton cornet, it does not in 
its construction come within the claims in suit. Claims 9 and 11 of 
the Holton patent describe an arrangement of the mouth pipe whereby 
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two întermediate sections are horizontal and the other two sections re- 
spectively above and below thèse horizontal sections connect directiy 
with the horizontal sections in order to provide connections for the 
quick-change slide and tuning slide, which are immediately adjacent. 
This arrangement is entirely absent from the Lyon & Healy duplex 
trumpet. It has no intermediate horizontal sections, but ail the sections 
are arranged in a vertical plane. Moreover the Lyon & Healy trumpet 
does not meet claims 3, 4, 5, and 8 in which it is provided that, in ad- 
dition to the two ordinary slides, the quick change to A slide and the 
tuning slide, there is an additional or supplemental slide designated in 
the spécifications as the C attachment. Neither are there slides in the 
Lyon & Healy trumpet which are détachable from the sections into 
which they are fitted by which arrangement in the Holton patent the 
C attachment may be substituted for thèse two slides and the key of 
the instrument raised from B flat to the key of C. It is clearly shown 
that the Lyon & Healy patent utterly lacks the essential features upon 
which thèse claims are based. The most that can be said for the simi- 
larity between the Lyon & Healy trumpet and the Holton cornet is 
that the Lyon & Healy instrument has between the valve pièce and the 
bell a contrivance for changing the key of the instrument from B flat 
to A and vice versa. This is not accomplished, however, by a détach- 
able quick change to A slide as in the Holton instrument, but by a 
key slide comprising a fixed member composed of two parallel tubes 
interposed between portions of the main tube and connected by a short 
intermediate tube, and a sliding member having short transverse ports 
adapted to register with the intermediate tube and main tube when the 
sliding member is in one position, and having an extended passage the 
ends of which register with the ends of the main tube when said slid- 
ing member is in its other position. In other words, it accomplishes 
the change between A and B flat by means of the U-shaped sliding 
section which fits into a fixed section set transversely upon the tubing 
of the mouthpiece and provided with valves, whereby the air is per- 
mitted to pass directiy through the transverse section for the higher key 
of B flat, and whereby, upon the further insertion of the sliding mem- 
ber, the direct connection of the tubing is eut ofï and the air passes 
through the curve or U-shaped portion of the sliding member. In 
other words, it accomplishes in a différent manner the resuit obtained 
by the quick change to A slide of the complainant's cornet. There is 
no évidence to show that the arrangement in the Lyon & Healy device 
adds to the bell member of the trumpet in length beyond that of the 
ordinary trumpet, and it is obvions from an examination of the trum- 
pet that no such resuit is conternplated or obtained. It is contended 
on the part of the défendants that the Lyon & Healy instrument con- 
tains every élément recited in claims 1, 2, 7, 10, and 12, which are not 
in suit, and that if those claims are invalid the remaining claims with 
their additional limitations are likewise invalid because thèse addi- 
tional limitations are lacking either in novelty or utility. 

As to the argument based upon lack of novelty of the additional 
features, if the combination of the additional limitations in the claims 
relied upon with the features of the claims not in suit présents a new 
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combination, then the sustaining of the défendants' contention would 
strike down every combination patent where the éléments are old but 
the combination and resuit are new. 

[2] As to the argument based upon lack of utility, I think the évi- 
dence clearly sustains the useful results set out in the spécifications, 
namely, a compact arrangement of the mouth pipe whereby additional 
length is added to the bell member, thereby improving the tone of the 
instrument, and a compact arrangement whereby the quick change to 
A slide and the tuning slide may be quickly detached and the C slide 
attached, ail upon the same side of the instrument. It will be seen, 
therefore, that the invention in the Lyon & Healy trumpet is not suffi- 
cient to constitute an anticipation of the Holton patent because it might, 
by modification, be made to accomplish the functions performed by 
the Holton patent, inasmuch as it was not designed by its maker, nor 
adapted, nor actually used, for the performance of thèse functions. 
Topliff V. Toplifï, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; Car- 
negie Steel Co. V. Cambria Iron Co., 185 U. S. 422, 22 Sup. Ct. 698, 
46 h. Ed. 968. 

Moreover, in the Holton patented cornet, it has been shown that the 
ingénions arrangement, whereby the lower of the first pair of sections 
and the upper of the second pair of sections are arranged upon the 
same horizontal plane, furnishes convenient space for holding the in- 
strument in the musician's hand and convenience in packing, which is 
not présent in the older cornets. 

[3] It is well settled that the inventor is entitled to ail the advan- 
tages and new results flowing from his invention, whether stated in 
his spécifications or not. Diamond Rubber Co. v. Consolidated Rub- 
ber Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527. 

[4] In conclusion as to the merits of the controversy, while it is 
sometimes difficult to draw the line between what is a mère resuit of 
mechanical skill and what is invention, it is quite clear in the présent 
case that the new combination and arrangement of éléments which 
were old did produce new and bénéficiai results never, so far as the 
évidence shows, attained before, and that is évidence of invention. 
Barbed Wire Patent, 143 U. S. 283, 12 Sup. Ct. 443, 36 L. Ed. 154; 
Diamond Rubber Co. v. Consolidated Tire Co., 220 U. S. 435, 31 Sup. 
Ct. 444, 55 L. Ed. 327. 

[5] While the évidence of the large sales and gênerai use of the 
Holton cornet is not conclusive évidence of its utility, yet it is évi- 
dence to be taken into considération in a doubtful case. McGowan v. 
New York Belting Co., 141 U. S. 332. 12 Sup. Ct. 71, 35 L. Ed. 781. 

The answer raises an issue as to the title to the patent in suit. It 
is alleged in the bill (section 2) that Frank Holton applied for the pat- 
ent, and that the letters patent, on October 17, 1911, were granted and 
delivered to Frank Holton. It is alleged in paragraph 3 of the bill 
that, on the 9th day of March, 1908, Frank Holton, being then the 
sole owner of the letters patent and ail rights and privilèges there- 
under, assigned and transferred the letters patent to Frank Holton & 
Co., the complainant, which is a corporation of the state of Illinois. 
The answer avers that the letters patent were issued in the name of 
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Frank Holton Company, assignée of Frank Holton, and that Frank 
Holton Company is not a party to this suit, and that its interest in the 
letters patent is not shown by the bill of complaint to hâve passed to 
Frank Holton & Co. In the absence of proof to the contrary, it is 
sufficiently estabHshed by the évidence that the patent is owned by 
the complainant, Frank Holton & Co., and by a clérical mistake the 
"&" was omitted in the grant, and that the correct name of the owner 
of the patent is Frank Holton & Co. This is not a case of misnomer 
of a party, and the clérical error in the name of the assignée of the 
patent is sufficiently established by the évidence. 
A decree may be entered in f avor of the complainant 



UNITED STATES v. HART et aL 

(District Court, N. D. New York. August 13, 1914.) 

Cbiminat- Law (§ 393*) — Seabches and Seizukes (§ 7*) — Witnesses — Ob- 
TAiNiNG Evidence iitoM Accused — Depkivation or Pbopektt — "Unkea- 

SONABLE SeARCHBS AND SEIZUBES." 

■V^Tiere accused, with knowledge that a proposed prosecution for con- 
spiracy, etc., was being investlgated by the United States attorney, in an 
endeavor to establish his own innocence to such offlcer, voluntarily pro- 
duced and delivered to him certain letters, cliecks, etc., which the attor- 
ney ofEered to return, but on flndlng that they contained valuable évi- 
dence agalnst accused and others refused to return them, and submltted 
them to the grand jury, on which, with other évidence, an indîctment was 
returned, there was no unreasonable search or seizure, or deprlvation of 
property, and hence the United States was entltled to use the papers in 
évidence agalnst accused, subject only to his rlght to examine and hâve 
copies of them and to hâve them surrendered to him when the purpose of 
the government had been subserved; nor was accused thereby compelled 
to produce évidence agalnst hlmself. 

[Ed. Note.— For other cases, see Orlminal Law, Cent. Dig. §§ 871-874 ; 
Dec. Dig. § 393 ;* Searches and Seizures, Cent. Dig. § 5 ; Dec. Dig. § 7.*J 

Proceeding by the United States against Max M. Hart and others. 
Question as to the right of the United States to use on the trial of an 
indictment for conspiracy, etc., and to introduce in évidence against the 
défendant, certain papers, letters, checks, and notes paid and unpaid be- 
longing to the défendant, Hart. Objection to use of such papers over- 
ruled. 

See, also, 214 Fed. 655. 

John H. Gleason, U. S. Atty., of Albany, N. Y., and Thos. H. Dowd, 
Asst. U. S. Atty., of Cortland, N. Y. 

Henry A. Wise, of New York City, for défendant Hart. 

RAY, District Judge. Just prior to the finding of the indictment in 
this case against the défendants for a conspiracy to commit certain 
crimes against the United States, and to use the mails to exécute same, 
etc., and after witnesses had been summoned to give évidence in in- 
vestigating the matter before the grand jury then in session, the now 

•For other cases see same toplc & § nombeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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défendant Max M. Hart, not then named as a défendant, voluntarily 
appeared at the term of court where said grand jury was in session and 
volunteered to make a full and a complète statement and disclosure to 
the United States attorney ; he (Hart) knowing that such investigation 
was being made and that the matter was about to be presented to the 
grand jury. Hart voluntarily disclosed that he had in his possession 
certain papers which would throw light on the matter and asked to be 
allowed to go before that body as a witness. He proclaimed his inno- 
cence of ail wrongdoing. There was no promise or suggestion of im- 
munity, and the United States attorney on full investigation declined to 
call Hart or permit him to go before the grand jury. He was asked if 
he was willing to produce the papers in his possession, and, answering 
in the affirmative, he went from Syracuse, N. Y., to the city of New 
York and returned with such papers and turned them over to the Unit- 
ed States attorney and his assistant for their examination and use in 
the investigation. It does not appear that they were used before the 
grand jury. During the examination before the matter went to the 
grand jury, Hart was told that the papers would be returned, and at 
the same time was informed in effect that such return would be made 
when the United States attorney had completed his investigation, which 
clearly contemplated the détermination whether or not a crime had 
been committed ; if so, when and by whom, and also the prosecution of 
the guilty party or parties. No time was fixed for the return of the 
papers and no limitation was placed on their use. 

The investigation before the grand jury resulted in the finding and 
présentation of an indictment against Hart and other parties, and the 
materiality of the papers as évidence on the trial is apparent. Prior to 
the commencement of the trial, Hart moved for an order directing the 
United States attorney to return the papers to him. The United 
States attorney had declined to make return prior to or during the 
trial unless directed so to do by the court. He had also informed Hart's 
attorney after the indictment that he would return the papers, but no 
spécifie time was named. ITie court declined to direct their return, but 
ordered that they be kept in the custody of the court open to inspection 
by both parties prior to and during the trial and that copies be furnished 
the défendant. AU this has been donc. 

On the trial one or more of thèse papers has been ofïered in évidence 
by the United States, and the objection is made that it is wrongf ully in 
the possession of the United States attorney and is being used under 
such circumstances that its admission and use in évidence against Hart 
is or will be to deprive him of his constitutional rights and privilèges 
and violate such rights and privilèges. It appears on the trial that the 
papers, or some of them, were used in aid of the conspiracy charged, 
some in forming and some in executing the same, and most if not ail 
proposed to be used and ofïered in évidence are compétent against ail 
the défendants, unless it be Hart for the reasons stated. 

It cannot be successfully contended that Hart has been or is being 
compelled to produce évidence against himself. The production and 
delivery of thèse papers by Hart was voluntary and was not accom- 
panie^i by any express promise to return them or not use them. Hart 
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is not deprived of their use. The court at the request of the United 
States attomey now has them for the purpose of administering justice. 

Did the rétention of thèse papers by the United States attorney, or 
does their présent rétention by order of the court, in view of the facts 
above stated, amount to an unreasonable search and seizure, or to an 
unreasonable seizure? If so, the papers cannot be received in évidence 
against Hart. I can see no unwarranted act or wrongful or unlawful 
seizure. There was no search and no seizure in the sensé in which 
those words were used when written into the Constitution of the United 
States. At most, the United States attorney broke his promise to re- 
turn the papers, and in that he was sustained by the court when the 
value of the same for the purpose of administering justice and as évi- 
dence against the other défendants became known. Hart has not been 
deprived of his property, or of its use. He will not be. An important 
question, and, so far as this court is inf ormed, a new question, is pre- 
sented. The récent case of Weeks v. United States, 232 U. S. 383, 34 
Sup. Ct. 341, 58 Lr. Ed. 652, dealt with a case where there was plainly 
both an unreasonable and an unlawful search of defendant's premises 
and seizure of his papers there found. That case in no aspect dealt with 
a voluntary delivery of papers for the purpose of making an investiga- 
tion before the grand jury in session, whether or not a crime had been 
committed, and, if so, fixing the responsibility, and which investigation 
resulted in the indictment with others of the one so delivering the pa- 
pers and where the United States attorney stated during the investiga- 
tion and also subséquent to the indictment that he would return such 
papers, presumably when done with them. In the Weeks Case the Su- 
prême Court held that the trial court has power to deal with papers and 
documents in the possession of the United States attorney and other 
oiïîcers of the court, and to direct their return to the accused if wrong- 
fully seized. 

It seems to me in view of the history of our Constitution that its in- 
hibition against unreasonable searches and seizures is not aimed at the 
use of papers and documents voluntarily turned over by a subsequently 
indicted person to the prosecuting officer for use in the investigation 
before a grand jury of which investigation he has knowledge and in 
which he is seeking to exculpate himself and retained for use by such 
officer on the trial ; their relevancy and importance having become ap- 
parent on full examination. In the absence of threats, force, and co- 
ercion, and of promises of immunity, it seems to me that when a person 
voluntarily turns over papers to the prosecuting officer for examination 
for the purpose of determining whether or not a crime has been com- 
mitted, and if so the guilty party, the expectation of such person being 
that he will be wholly exonerated, he may not, if such papers with other 
évidence disclose his guilt, prevent the use of such papers, on the claim 
that there has been an unwarranted search and seizure, or a depriva- 
tion of property without due process of law, or that he is being com- 
pelled to produce évidence against himself. The breach of an agree- 
ment to return, assuming such breach, does not amount to an unreason- 
able search and seizure, or to a deprivation of property when the court 
sanctions the détention of the papers for use on the trial only, or to 
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compelling the défendant to produce évidence against hîmself. Hart 
exacted no promise, express or implied, that the papers should not be 
used against himself. Ihey were to be used for or against any one 
who might be implicated. 

I think the papers may be used in évidence against Hart, and the ob- 
jections are overruled. 



BANK OF NORTH AMERICA et al. V. PENNSXLVANIA OIL RB- 

FINING CO. 

(District Court, B. D. Pennsylvanla. 1914.) 

No. 947. 

COBPOEATIONS (§ 565*) — INSCLVENCY — CREDITOB OB StOOKHOLDEB. 

Claimant purchased preferred stock in défendant company on mlsrep- 
resentatlons of value made by F., being furtber induced to buy by prom- 
ises of large dlvidends, high-salarled employment, and a block of common 
stock, for which he pald notbing. Wbetber the money pald by claimant 
was paid to the company or to F. did not clearly appear, and he pro- 
claimed his status as a stockholder up to and subséquent to the time of 
the appointment of a receiver for the company. Held, that he was not 
then entitled to rescind because of the fraud and to be regarded as a 
créditer Instead of a stockholder. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. § 565.*] 

In Equity. Suit by the Bank of North America and others against 
the Pennsylvania Oil Refining Company, otherwise called the Petro- 
leum Products Company. On exceptions to the report of an auditor, 
finding that exceptant was a stockholder and not a creditor of défend- 
ant company. Exceptions dismissed, and report confirmed. 

J. Addison Abrams, of Philadelphia, Pa., for exceptants. Junkin & 
Newbourg, of Philadelphia, Pa., opposed. 

DICKINSON, District Judge. The Pennsylvania Oil Compnay, the 
défendant, was placed in the hands of receivers October 30, 1912, for 
the purposes of liquidation. Aside from the claim of exceptant, the 
assets were about sufficient to meet the total indebtedness. The except- 
ant is either a stockholder or a creditor. If he cannot participate in 
the distribution as a creditor, he gets nothing. If he can, the creditors 
get a dividend, not payment of their claims. The auditor excluded the 
exceptant from the creditor class. To this finding he has filed 14 ex- 
ceptions, of which 11 are to spécifie findings of fact, one is to a con- 
clusion drawn from the facts as found, and the two remaining excep- 
tions are to the refusai of the auditor to do what, under his findings of 
facts, he clearly could not hâve donc. The whole complaint of the ex- 
ceptant against the auditor is therefore aimed at the view the latter 
has taken of the facts. 

The real case of the plaintifï is one which is only too common. 
Lured by the thought of large gains or overborne by some persuasive 
personality, men and women are every day exchanging good money for 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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worthless pièces of paper in the form of stock certificates. The ven- 
tures into which the money goes run the gamut from the most im- 
pudent and barefaced frauds to business efforts which hâve failed 
without the fault of any one. The methods by which the investor is 
separated from his money are, of course, as varied as the display of 
human ingenuity mai<es possible. Ordinarily no great degree of in- 
genuity is required. The glare of large profits so blinds the eyes that 
nothing else can be seen. The victim usually does not know the means 
by which he was defrauded. Not infrequently the mère show of the 
Eldorado waS enough. 

In determining the légal rights of the victim and the légal remédies 
of which he may avail himself , a broad inquiry is necessary. Assum- 
ing, as is commonly the case, that a part of the machinery was a cor- 
poration, was the fraud participated in by the corporation, or was it 
confined to independent individuals ? In illustration of this distinction, 
let us suppose two cases. In one the victims are induced to subscribe 
to the stock of the corporation and pay their money into its treasury. 
The fraud is committed by those for whom the corporation is responsi- 
ble. In the other, an individual is possessed of stock in a corporation 
but not otherwise identified with it. The victims are induced to buy 
this stock by its then individual owner. The légal distinction between 
thèse two cases and the resuit that because of th|s the légal remédies 
are différent is obvions. Sometimes, however, often indeed, the dis- 
tinction is lost sjght of or purposely obscured so that no human inves- 
tigation can disclose what was done beyond the ultimate f act that the 
money of the victim has gone somewhere. The rights of creditors and 
innocent stockholders soon corne to be intermingled with those of the 
complaining victim, and this fact may limit the remédies which he 
might otherwise successfully invoke. 

Thèse gênerai observations hâve a direct bearing on the présent case. 
The exceptant plants himself on the légal proposition that, if f raudu- 
lently induced to enter into a contract, he may on discovery rescind, 
offer to restore, and demand back any money paid. As a statement of 
a gênerai principle of law, this may be conceded, but it has its limita- 
tions and exceptions. The case for the exceptant stands, tlierefore, 
upon the averments of fact that he was defrauded ; that the corpora- 
tion is answerable for the conséquences of the fraud ; that he rescind- 
ed; and that the recession was made so promptly that no rights or 
equities of other parties hâve been interposed between hira and the 
return of his money out of the proceeds of sale of the assets of the 
company. In his way stands the findings of fact by the auditor "against 
him. Ordinarily it would be a sufiicient disposition of this case to 
stand by the rule which is invoked against the exceptant that findings 
of fact by an auditor or other trier of f acts will not be disturbed. The 
findings of the auditor are moreover vindicated and well supported by 
the reasons given by him in his clear and convincing report. 

The inducement to this exceptant was the expectation of receiving 
$2 for every dollar invested, and his profits further increased by large 
dividends and a fat salaried employment. The common stock he was 
to get for nothing. That he could hâve thought the common stock 
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represented actual cash paid in is unbelievable. If he was subscribing 
for this stock and getting the original stock issue, he knew the common 
stock was so-called bonus stock. The bait which lured him was dan- 
gled by Fleming. If he was buying the stock of Fleming, he knew the 
common stock had no basis of value other than the business prospects 
of the company. Whether the money the exceptant paid for his stock 
was paid to the corporation or to Fleming in purchase of his stock is 
not clear. It is spoken of in such a way as that either might be the 
fact. Whether the exceptant had ever any definite thought of rescind- 
ing his contract of subscription, if it was one, is doubtful. That he 
did not in fact rescind is almost certain. On the face of things, at least 
he was a stockholder. He himself proclaimed his status as a stockhold- 
er beyond the time of the appointment of the receiver. The fact that 
he was def rauded, the fact that he rescinded, and the further fact that 
the rights of other innocent parties hâve intervened between him and the 
recovery of his money are ail found against him by the auditor, and no 
justification for the court to interfère with thèse findings is shown. 
There is no finding in his favor of any fact which makes clear that the 
claim of the exceptant is not wholly against Fleming. The refusai of 
the auditor to find the exceptant to be a créditer of the corporation and 
his further refusai to withhold distribution awaiting the resuit of the 
action for deceit brought by the exceptant are both upheld. 

The exceptions are accordingly dismissed, and the report of the au- 
ditor confirmed. 



THE VIOLET BLOSSOM. 
(District Court, D. New Jersey. July 28, 1914.) 

Salvage (§ 27*) — Compensation — Pumping ottt Leakinq Babge. 

A barge loaded with copper ore lying in a slip on Sunday was leaking 
so that the water gained on the four men who were pumping when II- 
foelant's tug was called to assist, and in about three hours the water was 
pumped out and was thereafter kept down by the hand pumps. The 
barge was not belleved to be in immédiate danger, and was not in fact, 
as there were addltlonal men available for pumping and also means for 
moving her 75 feet to one side, where she would hâve rested on a mud 
bank. Held, that the service, if regarded as a salvage service, was not 
of high order, and that an award of $133 was sufflcient compensation. 

lEd. Note.— For other cases, see Salvage, Cent Dig. §§ 65, 66; Dec. 
Dig. § 27.*] 

In Admiralty. Suit by Daniel Hunter and others, owners of the 
tug Florence, against the barge Violet Blossom. Decree for libelant 

Foley & Martin, of New York City, for libelant. 
James J. Macklin, of New York City, for claimant. 
Harrington, Bigham & Englar, of New York City, for claimant of 
cargo of ore. 

HUNT, Circuit Judge. A sufficient récital of the facts is as fol- 
lows: Alongside of the dock owned by the United States Métal Re- 
fining Company at its plant in Chrome, N. J., and extending out about 

*For otber cases see same topic & § numbsb Ln Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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325 feet in length and for 50 f eet in width, there are 19 or 20 feet of 
water at low tide. There is also another slip for the accommodation of 
barges. From the steamship dock over to a certain "cribbing there is 
a distance of 150 feet; adjacent to this crib the bank is mud and soft; 
at places in the bank the descent is precipitous, at others graduai. 
Barges hâve rested on the mud bank at différent times. On August 
25, 1912, the flat bottom coal barge Violet Blossom, loaded with 810 
tons of copper ore, was lying low in about 50 feet from the edge of 
the steamship dock. It was Sunday. The weather was fair and the 
wind very moderate. The barge was lying approximately 75 feet from 
the mud bank in 19 feet of water. She had been leaking when brought 
in on Saturday night. On Sunday morning four men were pumping. 
I gather from the évidence that bef ore 12 o'clock on Sunday there were 
about 3 feet 6 inches of water on the starboard side stern of the barge, 
and, because of a list, more on the port side. Toward the stern the 
water was upon the deck, even with the deck on the port side, and at 
one time the water extended about 10 inches across the deck and in 
places had a depth of about 2 inches at the rail. The men pumping 
were not able to keep the water down, whereupon two additional men 
were put to the pumps and kept even with the incoming water. The 
pumping by six men seems to hâve continued from 11 until 12 o'clock. 
At that time, the yardmaster of the United States Métal Refining Com- 
pany, concerned evidently for the safety of the barge, ordered that 
the Florence, which was passing up the sound, be hailed. He says that 
she was hailed in order to assist in the pumping, as is the usuaï prac- 
tice. The master of the Florence says that the man who hailed him 
asked him if he could pump water out of the barge; that when he 
started in to pump he thought it was going to be a hard matter, 
but after working three hours he got most of the water out and left. 
No bargain was made. Witnesses for the owners of the cargo testify 
that they did not think the Violet Blossom was going to sink while the 
six men were pumping the water. After the 21/2 hours of pumping by 
the Florence, 75 tons of cargo were discharged by using mechanical 
means available for such purposes. It then became comparatively 
easy to keep the barge free from water, so the number of men 
kept on the pumps was reduced. There were a good many employés 
connected with the United States Métal Refining Company, the owner 
of the copper ore loaded on the barge, and the yardmaster says that 
he could hâve called thèse men out to aid in moving the barge 
to the mud bank if he had believed that she was really in immédiate 
danger of sinking. It was about 12 o'clock, too, that measures were 
first taken to get the mechanical crâne to lighten the cargo, but it was 
not until the time that the Florence left that discharging cargo com- 
menced. The f oreman says that by pumping he was able to keep up 
with the incoming water, but in order to obviate holding so many men 
at work in the night he sent out for the craneman in order to lighten 
the cargo. At the time the Florence left the water was reduced to 
about four inches on the starboard side, yet the hand pumps were kept 
working on the barge. AU serious danger had passed, but after 
the Florence had gone the tug Robinson came up and endeavored to 
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help. The master of the Violet Blossom was not called as witness, 
and it appears that at the time of the arrivai of the Florence he was 
of no assistance. Taking the barge over to the mud bank in the 
event of imminent danger was contemplated, but it was not thought 
necessary to take such a course, and, as I understand the évidence, 
there would hâve been no serious difficulty in moving the barge from 
where she was at the steamship dock over to the mud flats near the 
crib. At about 2 o'clock, the tug boat Robinson went to Chrome and 
passed the Florence, which had left about that time. When the Rob- 
inson reached the Violet Blossom they were unloading her and had 
taken 40 or 50 tons off. The master of the Robinson says that the 
Violet Blossom then had about 18 inches of water in the stern and 
had a pump at work. As the pump was gaining on the water, the 
Robinson left. 

Salvage has been defined to be the compensation due to persons by 
whose voluntary assistance a ship or its load has been saved to the own- 
er from impending péril or recovered after actual loss. It consists of 
an adéquate compensation for the actual outlay of labor and expense 
used in the enterprise, and of the reward as bounty allowed from mo- 
tives of public policy as a means of encouraging extraordinary exer- 
tions in the saving of life and property in péril at sea. The Egypt 
(D. C.) 17 Fed. 359. 

In Murphy v. Ship Suliote (C. C.) 5 Fed. 99, Justice Bradley said : 

"Salvage should be regarded In the ligbt of compensation and reward, and 
not In the ligUt of prize. The latter Is more llke a gift of fortune conferred 
without regard to the loss or sufferings of the owner, who is a public enemy, 
whllst salvage Is the reward granted for saving the property of the un- 
fortunate, and should not exceed what is necessary to insure the most prompt, 
energetic, and daring effort of those who hâve it in their power to furnish aid 
and succor. Anything beyond that would be foreign to the principles and 
purposes of salvage ; anything short of it would not seeure its objects. The 
courts should be libéral, but not extravagant; otherwise that which is in- 
tended as an encouragement to rescue property from destruction may become 
a temptation to subject it to péril." 

The assistance rendered by the Florence did not involve the doing 
of any of those unusual acts which generally characterize claims 
founded upon the law of salvage. The court would not detract 
from the crédit due to the Florence for promptness and efficiency in 
rendering service while she remained pumping, but it was merely 
pumping. I doubt whether those in charge of the Violet Blossom be- 
lieved that she was in most imminent péril, or whether in fact she was, 
when we consider that with the added number of men put to the 
pumps before the Florence arrived, any gain of the water was pre- 
vented, and that mechanical appliances were available which could 
hâve been employed to keep her from sinking. On the other hand, 
there was no danger to the Florence and no risk incurred by her. The 
skill, therefore, was but that ordinarily required in pumping, and no 
unusual risk was taken. 

Under ail the circumstances there ought not to be a large award in 
the case. My best judgment is that a just allowance is $133. Decree 
for that sum, with costs ordered. 
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GOLDSCHMIDT THBEMIT CO. v. PRIMOS CHEMICAL UO. 

(District Court, E. D. Pennsylvania. August 17, 1914.) 

No. 1221. 

1. EquiTT (§ 43*) — JuBiSDioTioN — ^Adéquate Remedt at Law. 

Equlty wlll refuse to entertaln jurisdlction, where the averments of the 
bill conferrinç jurisdlction and the équitable relief sought Is for the mère 
purpose of giving jurisdictlon in order to obtain other relief which may 
be obtained at law. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 121-140, 164r-166 ; 
Dec. Dig. § 43.*] 

2. CouEïS (§ 352*) — Adequaoy of Légal Remedt — Dismissai. 

Under United States equlty rule 22 (198 Fed. xxiv, 115 C. G. A. xxlv) , 
provlding that if at any time It appear tbat a suit, commenced In equlty, 
should have.been brought on the law slde of the court, it shall be tran?- 
ferred to the law side and be there proceeded wlth, and rule 23 (198 Fed. 
xxiv, 115 0. C. A. xxlv), provlding that, If in a suit in equity a matter 
ordinarily determinable at law arises, such matter shall be determined 
in that suit according to the principles applicable, without sending the 
case or question to the law side of the court, a blU In equity cannot be 
dlsmissed on the ground that there is an adéquate remedy at law, and a 
want of equity. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §g 926-932; Dec. 
Dig. § 352.*] 

In Equity. Suit by the Goldschmidt Tliermit Company against the 
Primos Chemical Company. On motion to dismiss bill. Motion de- 
nied. 

J. Addison Abrams, of Philadelphia, Pa., and Charles F. Dane and 
Livingston Giflford, both of New York City, for plaintiff. 

Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, Pa., for 
défendant. 

DICKINSON, District Judge. This motion is based upon the three 
grounds of the existence of an adéquate remedy at law, want of equity, 
and lâches. The first two blend into one, and the last is not seriously 
pressed. 

The positions taken and arguments advanced on the respective sides 
are alike in this : That they ignore the existence of the rules of prac- 
tice in the courts of equity in the United States, which were called to 
the attention of counsel at the oral argument at bar as having a con- 
troUing bearing upon the main point involved. If the equity rules are to 
be ignored, as the printed briefs submitted présuppose, the argument 
for the défendant proceeds upon thèse propositions : The provision of 
the seventh amendment to the Constitution of the United States pré- 
serves the right of trial by jury. A défendant, to whom this right be- 
longs, cannot be deprived of it by the subterfuge of avoiding a "suit 
at common law," when such is the proper remedy. This right is but- 
tressed and recourse to such a subterfuge forbidden by section 723 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 583), which forbids the 

*For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 ta date, & Rep'r ladexM 
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courts to entertain a suit in equity "wliere a plain, adéquate, and com- 
plète remedy may be had at law." This would seem to restrict the in- 
quiry to this one question. At the most a bill should not be sustained 
where, "according to the course and principles of courts of equity," 
a chancellor should not entertain jurisdiction. Jurisdiction in equity 
does not attach where the real purpose is simply to recover for the 
profits and damages in the case of infringement of a patent. Jurisdic- 
tion is conferred by the fact that an équitable remedy, such as in- 
junction, is really incidental to the case. Rpot v. Railway Co., 105 U. 
S. 189, 26 L. Ed. 975; Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. 217, 
30 L. Ed. 392. 

By section 4921 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3395) the courts are given power to grant injunctions in patent cases. 
Numbers of cases are to be found in which the courts hâve dismissed 
bills under circumstances in which they would not grant injunctions. 
On the other hand, the argument for the plaintiff proceeds upon thèse 
grounds : The plaintifï, at the time of the filing of his bill, being en- 
titled to an injunction and being entitled also to an accounting, juris- 
diction attaches, and, having once attached, it is not taken away because 
his right to an injunction is lost by lapse of time, if his claim to other 
relief continues. Ail the cases recognize that there may be in a case 
éléments calling for équitable relief which will save the bill even if the 
right to an injunction be gone. One of thèse is that the remedy at law 
may not be "plain, adéquate, and complète" or full. Hence we find 
numbers of cases in which jurisdiction has both been entertained and 
retained, and the courts hâve refused to dismiss bills. 

[1] The true rule which reconciles thèse seemingly conflicting rul- 
ings appears to be that as the decree of a chancellor is always of grâce, 
and is never the absolute right of a litigant, the courts will refuse to en- 
tertain jurisdiction, where the averments which confer it are whoUy 
colorable, and relief is vainly asked through a purely équitable remedy 
for the mère purpose of giving jurisdiction, in order to grant other re- 
lief which may be obtained at law. In other words, it is not that the 
courts do not hâve jurisdiction, but that they refuse to exercise it. 
The strength of the plaintifï's appeal to hâve its bill entertained is in 
its contention that a suit for damages would not enable it to get that to 
which it is entitled. 

[2] This feature of the case of the plaintifï was recognized in 
Tompkins v. International Paper Co., 183 Fed. ITi, 106 C. C. A. 529, 
and it there saved the bill from dismissal. It cannot at this stage of 
the case be found that this is not the situation of the présent plaintiff. 
Thus seems to stand the case without référence to the equity rules. By 
what token, however, can thèse rules be ignored? They are directly 
applicable to the question now raised and dispose of it. Rule 22 (198 
Fed. xxiv, 115 C. C. A. xxiv) expressly provides what shall be donc 
"at any time it appears" that the suit should hâve been brought at law. 
More than this, Rule 23 commands us not to dismiss a bill on this 
ground. The case may be proceeded with, and when it appears, if it 
does develop, that this case should be tried at law and the amount of 
damages assessed by the verdict of a jury, this may be done. 
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The motion to dismiss the bill is therefore denied and overruled; 
costs to abide the final decree. We hâve net been able to find the 
paper, but, assuming this motion to hâve been set down for hearing 
under rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), the défendant has 
leave to apply for an extension of time in which to file its answer. 



In ra METROPOLITAN JEWELRÏ CD. 

In re MEYROWITZ. 

(District Court, S. D. New York. January, 1914.) 

Bankeuptct (§ 345*) — Claims— Peioeitt. 

Claimant, who had charge of the atCalrs of the bankrupt corporation In 
the absence of the gênerai manager, who represented his wife, who was a 
stockholder and créditer, and who was substantially a partner of the gên- 
erai manager, was not entitled to priorlty under Bankr. Act July 1, 1898, 
c. 541, § 64b (4), 30 Stat 563 (U. S. Comp. St. 1901, p. 3448). 

[Kd. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 531, 532, 534, 
539, 540 ; Dec. Dlg. § 345.»] 

In Bankruptcy. In the matter of the bankruptcy of the Metropol- 
itan Jewelry Company. Claim of one Meyrov^ritz for priority under 
Bankr. Act, § 64b (4), disallowed. 

See, also, 216 Fed. 385. 

Thomas Fleming Walsh, of New York City, for trustée. 
William J. Miller, of New York City, for claimants. 

On Claim for Priority. 

MAYER, District Judge. The testimony in this case discloses that 
Meyrowitz was so situated in regard to the bankrupt corporation that 
he was really in charge of the New York office during the absence of 
the claimant Magid, and bought and sold the goods of the corpora- 
tion and had full charge of its affairs in Magid's absence. It is per- 
fectly apparent that Meyrowitz was really the représentative of his 
wife, who, according to her testimony, had advanced $1,500 to the 
Company, Claimant's wife testified that she had been a stockholder 
in the bankrupt corporation since August, 1910, but that she never got 
any stock. Her testimony indicates that she knew nothing about the 
business, and it is entirely clear that this corporation was to ail intents 
and purposes a partnership so far as the participants themselves were 
concerned, although the business was conducted under the familiar 
and convenient form of corporate entity. 

The testimony, in my view, does not warrant the conclusion that 
the claim falls within subdivision 4 of section 64b of the Bankruptcy 
Act. The amount claimed does not represent wages due to a workman 
or a clerk, or a traveling or city salesman, or a servant. This benefi- 
cent provision of the statute should not be stretched to cover the claims 
of principals in disguise. 

On ail the évidence I find myself unable to agrée with the référée, 
and the claim will be disallowed. 

•For other cases see same topio & J ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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On Reconsideration of Claim for Priority. 

I hâve reconsidered this motion, in view of the argument of ear- 
nest counsel for claimant that I had misapprehended the testimony, 
and also in view of bis statement that the claimant was in very poor 
health and in poor circumstances. I am confirmed in my view that my 
décision is right. I did not, of course, mean that Magid and Meyro- 
witz were members of a partnership as a matter of law, but what I 
meant was that each had sufficient control and direction, so that he 
would not come under the privileged class covered by subdivision 4 
of section 64b of the Bankruptcy Act. Apparently Magid was the 
more important man of the two, but nevertheless the duties of Meyro- 
witz and the whole relationship were such that he cannot be regarded 
as a privileged clerk. 

The status of Meyrowitz is not to be determined by the size of the 
business. A man in charge of a very small business may be a prin- 
cipal, while, on the other hand, a clerk receiving a substantial salary 
in a large concern may be none the less a clerk protected by the sec- 
tion in question. I may say, further, that there is nothing which in 
any way reflects upon Meyrowitz. There is nothing in thi^ record 
which shows that thèse men should not hâve conducted the business 
in corporate form, and I am dealing solely with the character of the 
duties of Meyrowitz. 

Finally, it must be remembered that the burden of satisfying the 
court is on a claimant, and I am by no means satisfied that the évidence 
warrants the conclusion that Meyrowitz is entitled to the priority al- 
lowed under the section 64b. 



In re METROPOLITAN JEWELRY CO. 

In re MAGID. 

(District Court, S. D. New York. January, 1914.) 

Bankbuptct (I 345*) — Claims— Prefebences. 

Claimant, who was gênerai manager and treasurer of the bankrupt cor- 
poration, and who represented his wife, who owned the majority of the 
stock, was not entitled to priority under Bankr. Act July 1, 1898, c. 541, | 
64b (4), 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 531, 532, 534, 
589, 540 ; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of the bankruptcy of the Metropoli- 
tan Jewelry Company. Claim of one Magid for priority under Bankr . 
Act, § 64b (4). Disallowed. 

See, also, 216 Fed. 384. 

Thomas Fleming Walsh, of New York City, for trustée. 
William J. Miller, of New York City, for claimant. 

MAYER, District Judge. The claimant, Magid, was the treasurer 
and gênerai manager of the bankrupt corporation. The corporation 

*For other cases see same topic & i NVUBBB in Dec. & Am. Diga. 1907 to date, & Kep'r Indexe* 
216 F.— 25 
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was composed of his father, who was président and owned $500 in 
stock, the claimant's wife, who held $1,500 in stock, and one Smid- 
rod, who held $100 in stock, which shortly after the incorporation was 
sold to claimant, so that during practically the entire life of the cor- 
poration claimant was gênerai manager, treasurer, and stockholder of 
the corporation, and represented his wife, who owned the majority of 
the capital stock of the corporation, in the management of the cor- 
poration. 

It is apparent that Magid and Meyrowitz (whose daim has also 
been considered) were really partners so far as the management of 
the business was concerned. It is académie to say that they were 
in any sensé such employés as are contemplated under subdivision 4, 
§ 64b, of the Bankruptcy Act. The testimony demonstrates that 
Magid was to ail intents and purposes the manager of the corpora- 
tion, that the traveling which he did was of that incidental character, 
which is often donc by a member of a firm, and that his efforts as 
salesman were the efforts, in effect, of a principal and not of an em- 
ployé. I hâve already indicated my views upon this question in my 
mémorandum in the Meyrowitz Case (D. C.) 216 Fed. 384, which will 
be filed contemporaneously herewith. 

There are, of course, many instances where a man is really an em- 
ployé, and for some purpose of convenience holds a share of stock, 
or is asked to act upon a board of directors; but there are a good 
many other instances, of which this is an example, where the corpo- 
ration is really a family or friendly affair, and the so-called salesman, 
,;lerk, or manager participâtes in the active management of the corpora- 
tion, and holds his position because, for some reason, it is deèmed wise 
that the stock of the corporation be held by a relative or friend, in- 
5tead ôf by himself. While, of course, in proper cases the priority 
contemplated by the statute should be enforced, yet, on the other hand, 
it is important that the court should look through mère forms. to 
the end that the claims of gênerai creditors should not be subordinated 
to so-called priority claims which are asserted by persons who really 
are principals. 

The claim of Magid is disallowed. 



ARTHUR V. MARYLAND CASUALTY CO. 

(District Court, D. Massachusetts. July 31, 1914.) 

No. 508. 

Removal of Causes (§ 84*) — Removal Proceedings — Notice — Omission — 
Remand. 

Judicial Code (Act Mareh 3, 1911, c. 231, 36 Stat. 1095 [U. S. Comp. St. 
Stipp. 1911, p. 142]) § 29, providing that written notice of intent to file a 
pétition and bond for removal shall be given to the adverse party prior 
to fiUng the same, Is mandatory, so that an unexcnsed failure to give such 
notice Is ground for remand. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 164; 
Dec. Dlg. § 84.*] 

•For other cases see eame toplc & § nttmbkh lu Dec. & Am. Dlga. 1907 to date. & Ecp'r Indexes 
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At Law. Action by Rachel Arthur against the Maryland Casualty 
Company. On motion to remand. Granted. 

Sullivan Bros., of Lawrence, Mass., for plaintiflf. 
Edward I. Taylor, of Boston, Mass., and J. W. Britton, of Hartford, 
Conn., for défendant. 

DODGE, Circuit Judge. It is not disputed that the transcript of 
record filed hère affirmatively shows the necessary jurisdictional facts 
to warrant removal. The plaintiiï is a citizen of Massachusetts, the 
défendant a citizen of Maryland, and the amount involved more than 
$3,000, exclusive of interest and costs. The necessary bond has been 
filed and accepted by the state court. But the défendant did not give 
the plaintiff "written notice of said pétition and bond for removal 
* * * prior to filing the same," as required by section 29 of the 
Judicial Code. There is nothing to excuse the omission ; and the plain- 
tiff, who cannot be said to hâve waived the requirement, now insists 
upon the failure to comply with it as a ground for her motion to re- 
mand. 

Under such circumstances it has been held in Goins v. Southern 
Pacific Co., 198 Fed. 432, Loland v. Northwest S'tevedore Co., 209 
Fed. 626, and Wanner v. Bissinger & Co., 210 Fed. 96, that the re 
quirement is mandatory, and failure to comply with it ground for re- 
manding the case. Thèse are District Court décisions. In United 
States V. Sessions, 205 Fed. 502, 123 C. C. A. 570, the Court of Ap- 
peals for the Sixth Circuit evidently took the same view, though it 
denied an application for mandamus to a District Court which had re- 
fused to remand for want of written notice. In Potter v. General Bak- 
ing Co. (D. C.) 213 Fed. 697, there had been a written notice, and the 
only question was as to its sufficiency. Even if I did not agrée, as I do, 
with the view that a case cannot be retained in the fédéral court unless 
the written notice has been duly given or waived, there can be no ques- 
tion that the doubt as to the right to retain it is substantial and must be 
resolved against the jurisdiction hère. Goins v. Southern Pacific Co. 
(D. C.) 198 Fed. 432, 436. 

The motion to remand is granted. 



HELLER V. TEALE, Public Adm'r, et ai. 
(District Court, E. D. New York. June 27, 1914.) 

i, BaSTARDS (§ 104*) — InHEBITANCK THKOTJGH ILLEGITIMATE DECEDENT CON- 

8TBUCTI0N or NEW YOEK StATUTE "RELATIVES." 

New York Real Property Law 1896 (Laws 1896, c. 547) § 289, relat- 
Ing to descent, provides that "if an intestate, who shall hâve been illegiti- 
mate, die wlthout lawful issue • • * the inheritance shall descend to 
his mother ; if she be dead, to his relatives on her part as if he had been 
legitimate." Code Civ. Proc. N. Y. § 2732, in force in 1908, relating to dis- 
tribution, provides that "if the deceased was Ulegitimate, and leave a 
mother, and no child, or descendant, or widow, such mother shall take 
the whole. * * * If thè mother of such deceased be dead the rela- 

♦For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tives of the deceased on the part of the mother shall take In the same 
manner as if the deceased had been legitimate." Held, that the effect of 
such provisions Is to make ail those who could, In case of a legitimate 
décèdent, inherit or reeeive property througli the Unes of descent and dis- 
tribution, by a relationship established on the part of the mother, In case 
of an lUegitlmate décèdent, compétent and entitled to reeeive the property 
to the same extent and by the same channels of Inheritance as If the de- 
ceased had been legitimate; that, falllng direct descendants of the 
mother, or brothers, or sisters, of the mother living, descendants of her 
deceased brothers and sisters are "relatives of the deceased on the part 
of the mother," and as such entitled to inherit both real and Personal 
property under the statute. 

[Ed. Note.— For other cases, see Bastards, Cent. Dig. §§ 251, 25T-262 ; 
Dec. Dig. § 104.* 

For other définitions, see "Words and Phrases, vol. 7, pp. 6054-6058; 
vol. 8, p. 7783.] 

2. Descent and Distribution (§ 21*) — Persons Entitled — "Next of Kin," 
As used in the law governing descent and distribution of Personal prop- 
erty, the phrase "next of kin" (the husband or widovr not being included 
vcithin those words) Includes coUaterals and their représentatives or de- 
scendants. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. §§ 
67-62 ; Dec. Dig. § 21.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4798-4804; 
vol. 8, p. 7732.] 

Suit by Marie Heller on her own behalf, etc., against Charles E- 
Teale, individually and as public administra tor of the county of Kings, 
upon the goods, etc., of Eleonore K. Bader, deceased, and others. De- 
cree in favor of one of the several groups of claimants. 

William P. Maloney, of New York City, for plaintifï Heller. 

Henry F. Cochrane, of Brooklyn, N. Y., for défendant Teale and 
another. 

Rounds, Schurman & Dwight, of New York City (Cari A. Hans- 
mann, of New York City, of counsel), for défendants Vasseux and 
others. 

M. E. Finnigan, of Brooklyn, N. Y., for Eleanor A. Monahan. 

John M. Zurn, of Brooklyn, N. Y., for Lulu and Frank E. Bader. 

Wilson R. Yard, of Pleasantville, N. Y., for Katherine F. Bader. 

Coudert Brothers, of New York City, for Marie Yersin and an- 
other. 

Thomas Carmody, Atty. Gen., and Joseph W. Keller, Deputy Atty. 
Gen., for the People of the State of New York. 

Ralph Underhill, guardian ad litem, of Brooklyn, N. Y., for Georg- 
ette Bader. 



CHATFIELD, District Judge. This action arises from opposing 
claims to certain property left by one Eleonore F. Bader, who died in 
Brooklyn, December 27, 1908. Letters of administration were issued 
to Charles E. Teale, as public administrator of Kings county, upon 
the 29th day of December, 1908, and a gênerai statement of the Per- 
sonal property left by the décèdent has been reported to the court in 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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this action by the said administrator. Mr. Teale was also appointed 
receiver of the realty and is in possession tiiereof . 

It appears from the report and f rom the testimony that the personal 
estate of the décèdent consisted of savings bank accounts established 
in the name of herself individually or jointly with her first husband; 
but it will not be necessary to consider at this time, specifically, the 
source from which, and the date at which, thèse various items were 
accumulated or earned. 

The time of acquisition and the method of acquirement of the dece- 
dent's interest in the real estate also need not be considered until its 
course of dévolution by statute is settled. 

The first questions which must be disposed of hâve to do with the 
family history and the rights of the various parties to the suit, with 
respect generally to the personalty and real estate of which the décè- 
dent died possessed and seized. 

At the time of her death, Mrs. Bader had been a widow since the 
death of her second husband, Ernest G. Bader, upon the 5th day of 
April, 1882. No children of this marriage survived Mrs. Bader's 
death, but the said Ernest G. Bader left a last will and testament, duly 
probated in Kings county upon the 24th of April, 1882, by which ail 
of his property was left to his children by a previous marriage. Mrs. 
Bader was survived by two children of his deceased son (George D. 
Bader), viz., Frank E. and Georgette Bader (a minor who is repre- 
sented by Ralph Underhill as guardian ad litem), Lulu Bader (widow 
of George D. and later wife of Charles A. Bader), a second son, 
George B. Bader and his wife, Katherine F. Bader (George B. Bader 
has since deceased), and a third son, Charles A. Bader. Charles A. 
Bader has also died since December 27, 1908, and left him surviving, 
his widow (said Lulu Bader) and a daughter, Eleanor A. (Bader) 
Monahan, who was born prior to said December 27, 1908. Lulu Bader 
has appeared in this action as administratrix, etc., of both George D. 
and Charles A. Bader, and Eleanor A. Monahan has therefore not 
been made a party to the action. 

It is unnecessary to discuss at this time the individual shares or 
rights of the Bader claimants as against each other. They as a whole 
represent the claims of the devisees, next of kin, and heirs at law of 
Ernest G. Bader, deceased, to the extent that his children by the for- 
mer marriage might be interested, as next of kin, devisees, or heirs at 
law in the estate left by his second wife. None of the real estate 
standing in the name of Mrs. Bader at her decease was purchased by 
Ernest G. Bader, deceased, nor by Mrs. Bader during his lifetime, 
and whatever real property Mrs. Bader had before her marriage with 
Ernest G. Bader had been retained by her as her separate estate, hav- 
ing been in her possession at the time of her marriage with Ernest G. 
Bader in the month of December, 1877. 

Mrs. Bader executed papers under the name of Eleonore Bader and 
Eleonore F. Bader. She is described in the death certificate as Eleon- 
ore Belleville Bader, and in the administration papers relating to the 
estate of Ernest G. Bader as Eleonore B. Bader. In certain other in- 
struments executed during Mr. Bader's lifetime, she was described as 
Eleonore K. Bader. It appears from the testimony ir. this case that 
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Mrs. Bader's baptismal name was Françoise Eleonore Bonneville, and 
that she was born on the lOth of October, 1830, at Paris, France. The 
name Eleonore F. Bader is apparently a transposition of her maiden 
names, while the word "Belleville," used by the Bader family, would 
seem to be a mistake or inadvertent référence to the family name 
Bonneville, for which the initial "B" in Mrs. Bader's name must hâve 
stood. The "K" shown in some of the papers came from the name 
Kress. As to this name the facts and dates appear to be as follows: 
Françoise Eleonore Bonneville came to the United States when she 
was about 25 years of âge, and married upon the lOth day of July, 
1856, in Brooklyn, a German naturalized citizen of the United States 
by the name of Théodore Kress, who died upon the 7th of March, 
1870^ and was buried in a plot purchased by his widow in Brooklyn. 
Théodore Kress had boarded in Paris with the mother of Françoise 
Eleonore Bonneville, and came to the United States shortly before her 
coming to this country. During his lifetime certain real estate was 
purchased and title taken in their joint names, but with a provision 
that it was to be held to them and their heirs f orever. They also made 
deposits in at least two savings banks in the joint name of both deposi- 
tors, and at the time of Mr. Kress' death he left a will by which he de- 
vised ail of his property of every nature to his widow, the probate 
papers showing that it was less than $10,000 in amount. No chil- 
dren were born of the marriage of Théodore Kress and Françoise 
Eleonore Bonneville. 

From 1870 to 1877 Mrs. Kress continued her work as a dressmaker 
(which occupation she had previously foUowed) ; and her estate seems 
to hâve increased until and after the period during which she married, 
and lived as the wife of, Ernest G. Bader. 

Théodore Kress was a child by the second wife of a résident and cit- 
izen of the German Empire, who had three sons by his first wife, viz., 
Edward, Ferdinand, and Charles, but ail of whom were dead before 
the death of Eleonore F. Bader, upon December 27, 1908. Théodore 
Kress' father had also by his second wife four other children. One of 
thèse, a daughter Fannie, died prier to the death of Mrs. Bader. A 
second daughter, Frederica, married one Simonet. She died prior to 
the death of Mrs. Bader, leaving a son, Thomas (living in Paris), a 
daughter Elisabeth, married to one Fischer (living in Liverpool, Eng- 
land), and a daughter Marie, married to one Heller and living at Stras- 
burg, Germany). l'hese children were ail living at the death of Mrs. 
Bader, and presumably are still living. Marie Heller is the plaintiff in 
the présent action. A second son, Emile, married and died before the 
death of Mrs. Bader, leaving a daughter, Marie Kress, who bas lived 
much of the time in the United States, and is the principal witness in 
this case, with respect to the relationship of the members of the Kress 
family. She is a citizen of the United States, and lives part of the time 
in France. Another daughter, Henriette, married one Yersin, and died 
before the death of Mrs. Bader, leaving three children, Paul, Marie, 
and Jeanne, ail of whom were living at the time of the death of Mrs. 
Bader, and presumably are still living. 

It further appears from the testimony that Françoise Eleonore Bon- 
neville was the daughter of one Marguerite Bonneville, who died Jan- 
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uary 25, 1864, in Paris, and to whom a monument was erected by her 
daughter, Françoise Eleonore, while she was the widow of Théodore 
Kress. Àt that time a perpétuai riglit to tlie lot in the cemetery was 
paid for and taken in the name of Mrs. Kress. A birth certificate of 
the daughter Françoise Eleonore was Icept in her possession, but the 
particulars as to the parents hâve been torn therefrom. The original 
birth and baptismal record shows that she was the daughter of Mar- 
guerite Bonneville, barterer, but no father is mentioned. The death 
record of this Marguerite Bojineville states her to hâve been the widow 
of Jean Gilles Mury, and the testimony shows the marriage on Octo- 
ber 15, 1815, of Marguerite Bonneville with Jean Gilles Mûrie, the 
birth of a child, Françoise, on the 22d of July, 1817, a child, Toussaint 
Augustin, on the 27th of December, 1818, and a child Rose, upon the 
28th of April, 1820. Mûrie (or Mury) died upon the 17th of July, 1828. 
and the records of his estate show that the part not going to his widow 
went to a sister married to one Jeaux, residing in Normandy, and show- 
ing by exclusion or by the omission, and from the provisions of the 
French law at that time, that no living heirs of the body of Jean G. 
Mûrie were then in being. It is also shown that the records of deaths 
prior to 1830 in the city of Paris were destroyed by fire. There is 
therefore no évidence that the three children above referred to as the 
resuit of the union of Marguerite Bonneville and Jean G. Mûrie were 
living at the time of his death. On the contrary, the presumption is 
that they were known to hâve died prior to that date. His widow was 
living and continued to live in the same house in which she had been 
living with her husband, and where more than two years later the child 
Françoise Eleonore Bonneville was born, whose estate is now in process 
of litigation. 

It is thus apparent upon the testimony that Françoise Eleo- 
nore Bonneville was not the child of Jean G. Mûrie, was appar- 
ently born out of wedlock, and was illegitimate under the French 
law. Her mother was the f ourth child of Pierre Bonneville by his sec- 
ond wife, Jeanne Breton (or Beurton). Other children of this marriage 
were Marie Jeanne, who died in 1783, Anne, who died in 1853 (part of 
whose estate went to her sister Marguerite Mûrie), and Catherine, who 
married one Thiellement. Catherine Thiellement had four sons and 
daughters, who were married and who had children, ail of whom died 
prior to the death of Mrs. Bader, except Louise Françoise Vasseux, a 
party to this action. 

Pierre Bonneville, by his first wife, Marguerite Grenon, had fîve 
children, Nicolas, who died February 11, 1773, Marie, who died No- 
vember 5, 1775, another Nicolas, who died January 5, 1777, a son 
Didier (who married and had children), and a daughter Marie Made- 
leine (who married one Nicolas Manivert, and had children). The 
children and grandchildren of Didier Bonneville were ail deceased 
prior to the death of Mrs. Bader. Marie Madeleine Manivert had two 
sons and two daughters, none of whom were living on December 27, 
1908. Each of thèse four children, however, had been married. The 
oldest child (Jean Baptiste Manivert) was the father of three children : 
(1) Marie Eugénie (who married Nicolas H. Barbaras); (2) Marie 
Madeleine (who married Alphonse M. Royer), and who has a daugh- 
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ter, Elisa Amanda Hyacinthe (the wife of Emile Doise), and a son, 
Camille Elysic Adrian ; and (3) EHze Stanislas, who died November 
4, 1844. The Marie Madeleine Royer above named died in 1911, and 
Frank V. Kelly was appointed in Kings county administrator of her 
estate. The oîdest daughter of Marie Madeleine Manivert was also 
named Marie Madeleine, and married Claude Toulouse, having one 
son, Alexandre Jean Baptiste, who died prior to December 27, 1908. 
The second daughter of Marie Madeleine Manivert was named Marie 
Elisabeth, and married one Nicolas Vinot. She had a son, Jean 
Baptiste Vinot, who married one Leonie A. Le Bar, and had one son, 
Nicolas Du Paul Vinot, who is still living. Jean Baptiste Vinot has 
died since December 27, 1908, and Frank V. Kelly has been appointed 
administrator in Kings county of his estate. The fourth child and 
second son of Marie Madeline Manivert was named Nicolas Antoine 
Manivert. He married and had four children, one of whom (Marie 
Madeleine Aurelie, the wife of Félix Frédéric Clément) is still liv- 
ing. The other three children of said Nicolas A. Manivert died prior 
to December 27, 1908. Hence Marie Eugénie Barbaras, Elisa Aman- 
da Hyacinthe Doise, Camille Elysic Adrian Royer, EHze Stanislas 
Manivert, Nicolas Du Paul Vinot, Marie Madeleine Aurelie Clément, 
and Louise Françoise Vasseux, of the descendants of Pierre Bonne- 
ville, are collatéral relatives by the whole or half blood of Marguerite 
Bonneville, mother of Françoise Eleonore Bader, were living at the 
time of taking testimony in this action, and are citizens and résidents 
of France. 

One of the descendants of the Kress family, viz., Elizabeth M. 
Fischer, is a résident of Great Britain, while Marie Heller résides in 
Strasburg, Germany, Thomas Simonet and the three Yersin children 
réside in France. Marie Kress has been a citizen and résident of the 
United States for many years but is now apparently living in France. 
The Baders are ail citizens and résidents of the United States. 

Some query was raised by the certificate of birth of one Alexan- 
drine, child of Margaret Bonneville, a domestic, but living at a différ- 
ent address than that of Marguerite Bonneville, the wife of Jean G. 
Mûrie, said Mûrie being then living. This child was born at a lying- 
in hospital, upon the 20th of February, 1818, and no further record as 
to this child or her mother has been presented. It is évident that the 
mother is not the same individual as the widow Mûrie, and no further 
attention need be paid to the apparently illegitimate child, Alexan- 
drine. 

The plaintifï filed her bill on behalf of any other person similarly 
situated who might choose to join in the action, and named as de- 
fendants (including those who hâve since been brought in) ail parties 
then in being who could be found (either heirs or next of kin or stat- 
utory récipients) who might présent any claim to either the real or 
Personal property of Mrs. Bader upon the face of the testimony, or 
even after a possible détermination against the claim of any of the 
other parties. 

The State of New York is entitled, under any aspect of the case, to 
receive payment of an inheritance tax, which must be determined m 
accordance with the disposition of the estate. But the state of New 
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York claims further title through escheat of parties capable of taking 
title to the real estate. Section 10, Real Property Law of New York 
(Consol. Laws, c. 50), and section 1977, Code of Civil Procédure. It i& 
évident that the Bader family would be subject to no such disqualifi- 
cation, and that the law of escheat could not apply to them. 

In the case of the Kress family, ail but Marie Kress seem to be 
citizens and résidents of foreign states. The plaintiff résides in Al- 
sace-Lorraine, which is not included in the Kingdom of Prussia or any 
of the German states with which this country has a treaty with référ- 
ence to the rights of aliens to inherit. There is no treaty of this sort 
with the German Empire and no statutes of that country hâve been 
proven. Others réside in Paris, and one of them is said to réside in 
England, with rights under Stat. 33 Vict. ch. 14. This has been held 
to comply with the New York statute above cited. Haley v. Sheridan, 
190 N. Y. 331, 83 N. E. 296. In the case of the descendants of Pierre 
Bonneville, the testimony shows that a treaty with France is in exist- 
ence and in force, under which alien citizens of France are assured 
of the légal rights accorded by the statute of New York to citizens of 
those countries who allow inheritance by aliens of lands within that 
country, and therefore there would be no disability on the part of the 
Bonneville descendants to inherit the realty, so far as any claim on 
the part of the state of New York to the right thereto by the doctrine 
of the statute of escheat is concerned. 

If there should be a détermination that the Kress family hâve some 
interest in the realty, then the shares of the respective parties, or the 
question of which one might take, would require further hearings at 
the foot of the decree herein. 

As to the personalty, there is at présent no disability on the part 
of a foreigner, citizen either of France, Germany, or England, to in- 
herit by statute or bequest ; and, as the parties are ail properly repre- 
sented in this action, the state of New York would seem to hâve no. 
interest beyond that of the transfer tax above mentioned. 

Some of the Bader family did not appear on the trial or put in a 
formai answer, and in gênerai the attorneys for the Bader family 
hâve relied upon the propositions presented on behalf of Mrs. Heller 
and the Kress family. We shall therefore take up the gênerai ques- 
tion as to whether the property should go to the Bonneville descend- 
ants as a class, or should go to the collatéral heirs and next of kin of 
the deceased husbands of Mrs. Bader. 

It is évident, if the property belongs to either the Kress or the 
Bader familles, or both, that any further inquiry as to the spécifie 
portions of the property coming from the estate of either husband, or 
f rom that husband during his life, and the efïects thereof upon the dis- 
position of the entire property, can be left either for later considération^ 
or for further disposition upon a référence or at the foot of the de- 
cree. 

In the same way, there is no need of now discussing the proposition, 
that Ernest G. Bader died leaving direct descendants, while Théodore 
Kress left only collatéral descendants, and that if the two sets of 
claimants were being considered from the standpoint of their degree 
of relationship to the individual through whom they claim, the Bader 
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claimants are less remote. Nor need we discuss the proposition that 
the Bader claimants can more easily prove the right in opposition to 
a claim of escheat than can claimants who are citizens of foreign 
countries. 

Another question which may be postponed to dépend upon the dé- 
termination of the main issue is the title which Mr. and Mrs. Kress, 
respectively, had to the savings bank deposits standing in their joint 
names and to the real estate to which title was taken in their joint 
names. In the case of a savings bank deposit, the survivor, in the 
absence of any express direction, would be entitled to the deposit. But 
even then, it might well be considered property of which the source was 
to some extent at least the efforts or industry of the other party to the 
account. In the case of the real estate, the language of the deed by 
which one parcel )vas conveyed to Théodore Kress and his wife would 
indicate that, while they took title jointly (and in the case of husband 
and wife this would create an estate by the entirety), nevertheless the 
instrument might be construed as creating interests in common, and, 
if so, Mrs. Kress (subsequently Mrs. Bader) received her husband's 
share of this property under his will and not by the original grant. 
But, again, the considération of this question will dépend upon the dé- 
termination of the main issue, and, if necessary, can be taken up at the 
foot of the decree or on accounting. 

The provisions of the New York law with respect to the inheritance 
of real estate, in modification of the common law of descent and the 
statutes of distribution with respect to personal property, also in modi- 
fication of the common law, together with the statutes defining the 
relatives or représentatives of the deceased and the next of kin, control 
the détermination of the issue in this case, and substantially'the entire 
controversy between the several sets of parties is based upon interpré- 
tation of thèse statutes. 

At présent the Consolidated Law of 1909, c. 13, in the chapter 
known as the Décèdent Estate Law, provides, in sections 80 to 97, for 
the dévolution of real property of an intestate, and in sections 98, 99, 
and 100 as to the distribution of personal property. Thèse sections 
are a re-enactment of sections 2732 and 2734 of the Code of Civil Pro- 
cédure, and of sections 281 to 291 of the Real Property Law of Oc- 
tober 1, 1896; ail previous laws being repealed. But the Consolidated 
Law went into effect upon the 17th of February, 1909, and the provi- 
sions of the New York Code and the statutes with relation to the 
descent of real estate, as they existed in the year 1908, control the 
rights of the parties and their interests in the estate at the time of the 
death of Mrs. Bader. As a matter of f act, so far as ail questions here- 
in concerned are involved, the law of inheritance or distribution of real 
or Personal property, in effect at the présent time, is no différent f rom 
that in effect at Mrs. Bader's death, and no question can arise as to 
the method of distribution on that basis. 

The sections (the language of which must be considered) are as 
foUows (with respect to real estate) : 

Section 281, which provides for the descent of real estate: (1) to 
lineal descendants ; (2) to f ather ; (3) to mother ; (4) to collatéral 
relatives. 
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Section 286 : "If there be no f ather or mother capable of înheriting 
the estate, it shall descend in the cases hereinafter specified to the 
collatéral relatives of the intestate." 

Section 287: "If ail the brothers and sisters of the intestate be liv- 
ing, the inheritance shall descend to them." 

Section 288 : "If there be no heir entitled to take, under either of the 
preceding sections, the inheritance, if it shall hâve corne to the intes- 
tate on the part of either father or mother, shall descend to the broth- 
ers and sisters (or to their descendants) of the father and mother of the 
intestate." 

Section 289: "If an intestate who shall hâve been illegitimate die 
without lawful issue, * * * the inheritance shall descend to his 
mother ; if she be dead, to his relatives on her part, as if he had been 
legitimate." 

Section 291 : "In ail cases not provided for by the preceding sec- 
tions, the inheritance shall descend according to common law." 

Section 294: "A person capable of inheriting under the provisions 
of this article, shall not be precluded f rom such inheritance by reason 
of the alienism of an ancestor." Chapter 481, Laws of 1901, added a 
section (290a) : 

"When the inheritance shall hâve come to the intestate from a deceased 
husband or wlfe, as the case may be, and there be no person entitled to In- 
herit under any of the preceding sections, then such real property of such in- 
testate shall descend to the heirs of such deceased husband or wife, as the case 
may be, and the persons entitled, under the provisions of this section, to In- 
herlt such real property, shall be deemed to be the heirs of such intestate." 

As Mrs. Bader died long after both husbands, no question of title 
by courtesy is involved, and as Ernest G. Bader left no real estate, 
no dower rights entered into the matter through the marriage with 
him. The will of Théodore Kress, leaving his entire property to his 
widow, takes out of the case any dower rights on her part in his es- 
tate, and if he and she were tenants by the entirety of the pièce of real 
estate purchased during their joint lives, title thereto vested in her at 
his death. Inasmuch as they left no children, and as the law relating 
to real property makes no provision (except by section 290a) for col- 
latéral relatives of a husband, with respect to real estate of the wife, 
the title to the real estate in this case would seem to rest between the 
ostensible heirs of Mrs. Bader and the state of New York, except for 
any property received by her from Théodore Kress, and as to that 
the question is similar to the proposition as to personal property. The 
relatives of Théodore Kress and the sons of Mr. Bader by his first 
wife would be entitled to the property only which had been inherited 
by Eleonore F. Bader from their father in any case, and in which his 
wife would hâve had a life or dower interest. But where the property 
is the wife's in fee, by purchase or by survivorship, and where the 
husband predeceases the wife, the relatives of the husband can hâve no 
interest, under the express terms of the Real Estate Law, and the 
provisions, applying the rules of common law in cases not provided 
for, help neither the Bader nor Kress claimants ; for at common law 
the rule with respect to the real estate in question would be no dif- 
férent. Inasmuch, therefore, as the state of New York is ready to 
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take some or ail the real property by escheat, if there are no persons 
entitled, the objection presented is twofold: (1) With respect to the 
alienism of the various claimants, which in gênerai has been previously 
disposed of ; and (2) the claim that the illegitimacy of Françoise 
Eleonore (otherwise called Eleonore F.) Bonneville left her with no 
statutory heirs or next of l^in at the time of her death, her mother hav- 
ing predeceased her, leaving no other children. 

Again, it is évident that at common law, no one could claim relation- 
ship, heirship, or kinship to or through an illegitimate, and we must 
construe the statutes above referred to with respect to the descent of 
the real property. See Miller v. Miller, 91 N. Y. 315, 43 Am. Rep. 
669. 

The statute of distribution in force at the time of Mrs. Bader's death 

provided that personal property not bequeathed by will — 

"must be dfstributed to ils widow, children, or next of kin, in manner f ollow- 
Ing: 

"1. One-tlilrd part to the widow, and the residue in equal portions among 
the children, and such persons as legally represent the children if any of them 
hâve dled beCore the deceased. 

"2. If there be no children, nor any légal représentatives of them, 
then » * • 

"3. If the deceased leaves a widow, and no descendant, parent, brother or 
slster, * * * 

"4. If there be no widow, the whole surplus shall be distributed equally to 
and among the children, and such as legally represent them. 

"5. If there be no widow, and no children, and no représentatives of a child, 
the whole surplus shall be distributed to the next of kin, in equal degree to 
the deceased. • * * 

"6. If the deceased leave no children and no représentative of them, aud no 
father, and leave a widow and a mother. ♦ * * 

"7. If thé deceased leave a father and no child or descendant. * « • 

"8. If the deceased leave a mother, and no child, or descendant. * • • 

"9. If the deceased was illegitimate and leave a mother, and no child, or 
descendant, or widow, such mother shall take the whole and shall be entitled 
to letters of administration in exclusion of ail other persons. If the mother 
of such deceased be dead, the relatives of the deceased on the part of the 
mother shall take in the same manner as if the deceased had been legitimate, 
and be entitled to letters of administration in the same order. 

"10. Where the descendants, or next of kin of the deceased, entitled to 
share in his estate, are ail In equal degree to the deceased, their shares shall 
be equal. 

"11. When such descendants or next of kin are of unequal de?ree.s of kin- 
•dred, the surplus shall be apportioned among those entitled thereto, accord- 
ing to their respective stocks; ♦ • • 

"12. No représentation shall be admitted among coUaterals after brothers 
•and sisters descendants. ♦ ♦ • 

"13. Relatives of the half-blood shall take equally with those of the whole 
'blood in the same degree ; and the représentatives of such relatives shall take 
In the same manner as the représentatives of the whole blood. 

"14. Descendants and next of kin of the deceased, begotten before his death, 
tout born thereafter. * * « 

"15. If a woman die, leaving Illegitimate children, and no lawful Issue, such 
children inherit her Personal property as if legitimate. 

"16. If there be no husband or wlte surviving and no children, and no rep- 
résentatives of a child, and no next of kin, then the whole surplus shall be 
distributed equally to and among the next of kin of the husband or wife of 
the deceased, as the case may be, and such next of kin shall be deemed next 
of kin of the deceased for ail the purposes specified in * * • this ehapter ; 
but such surplus shall not, and shall not be construed to, embrace any per- 
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sonal property except such as was received by the deceased from such hus- 
band or wife, as the case may be, by will or by virtue of the laws relating to 
the distribution of the Personal property of the deceased person." 
Section 2732 of the Code of Civil Procédure of New ïork. 

By section 2734, the same provisions were made applicable to the 
Personal property of married women dying leaving descendants them 
surviving, and the husband of any such deceased married woman was 
made entitled to the same distributive share in the personal property 
of his wife as that to which a widow was entitled in the personal 
property of her husband. 

If Mrs. Bader had been a legitimate child, her personal property 
could not hâve passed to either the Bader or Kress heirs. She left no 
husband and no children, no parents, and no brothers and sisters, at 
which point "représentation" would stop under section 2732, para- 
graph 12. But slae did leave "next of kin," viz., descendants of broth- 
ers and sisters of her mother who, if she had been legitimate, would 
hâve been relatives of the whole blood, and the line of descent would 
never hâve reached the provision which was added September 1, 1901, 
by chapter 410 of the Laws of 1901, by which if there be no husband 
or children or représentatives of a child, and no next of kin, 

"then the whole surplus shall be distributed equally to and among the next 
of kin of the husband or wife of the deceased, as the case may be, and such 
next of kin shall be deemed next of kin of the deceased for ail the purposes 
specifled in this chapter." 

This provision is further limited to personal property received by 
the deceased from a husband or wife by will or by virtue of the laws 
of distribution. Under the latter provisions, ail of the personalty could 
not hâve been distributed to the Kress or Bader claimants, respective- 
ly, but some parts thereof might hâve been traced to those sources. 

As there is no disability on the part of aliens with respect to sharing 
in the personalty of a décèdent, we hâve therefore the single ques- 
tion raised by the illegitimacy of Mrs. Bader, upon which the entire 
contention of the Kress and Bader claimants is made to rest. 

It should be remarked, in passing, that the allégation by some of the 
Bader claimants of a lost will or a trust fund has been supported by 
no appearance on the trial and no évidence whatever, and therefore 
need not be taken up. 

As has been said, no substantial différence is shown whether we 
are considering the right of the Bonneville family to the real estate or 
to the Personal property, for if entitled, they are entitled to both, as 
the issue now stands. Further, unless it is apparent that they are not 
entitled, none of the other parties to this action hâve any claim, except, 
as has been already stated, a transfer tax is due to the state of New 
York. 

The objection on the part of the Kress and Bader claimants to the 
claims of the Bonneville family must be considered in two ways. They 
allège that, as relatives and next of kin of the deceased husbands, they 
are entitled to such share as they would be entitled to if they were 
the next of kin of the décèdent, Eleonore F. Bader, and also they con- 
■tend that there are no such next of kin, and that therefore the provi- 
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sîons relatîng to the relatives or next of kin of the deceased husbands 
become of some effect. Both of thèse propositions dépend upon the 
interprétation of the statutes with respect to the meaning of the words, 
"the relatives of the deceased on the part of the mother shall take in 
the same manner as if the deceased had been legitimate" (section 2732, 
subdivision 9), or "if she be dead, to bis relatives on her part, as if he 
had been legitimate" (section 289, Real Property Law). The word 
"relatives" is broader than the term "next of kin," and may include a 
husband or wife. Public Administrator v. Peters, 1 Bradf. Sur. (N. 
Y.) 100; Lathrop v. Smith, 24 N. Y. 417. 

Emphasis is laid upon the phrases "next of kin of the deceased" 
and "his relatives on her part." It is urged by the Kress and Bader 
claimants and by the state of New York that relationship or kinship 
with the deceased is limited to those persons who are named as rela- 
tives or next of kin in the inheritance and distribution statutes, and 
that it does not include ail coUaterals or persons who might be deem- 
ed related or next of kin to the mother. McCool v. Smith, 66 U. S. 
(1 Black) 459, 17 L. Ed. 218. In other words, that an illegitimate 
child bas no relatives or next of kin lawfully related, but that certain 
named parties may receive the estate "in the same manner as if the 
deceased had been legitimate," but without thereby being made rela- 
tives. They cite St. John v. Northrup, 23 Barb. (N. Y.) 25, Boller- 
man v. Blake, 24 Hun (N. Y.) 187, and Stevenson v. SuUivant, 18 U. 
S. (5 Wheat.) 206, 5 L,. Ed. 70, as proving that brothers and sisters of 
the deceased illegitimate are the only relatives left by the deceased "on 
the part of his mother." It is said that this phrase "on the part of his 
mother" means a relative descended from the mother who is the be- 
ginning of the illegitimate chain of relatives. 

Stevenson v. SuUivant, supra, was a case arising from a claim by il- 
legitimate child ren of the mother to property of a legitimate child 
dying intestate. It was held that the capacity of bastards to inherit 
and to transmit inheritance "on the part of their mother" as if they 
had been lawfully begotten meant that they would inherit from their 
mother and transmit it to their Une as descendants. It is said that the 
property of the deceased never vested in the mother, so that it could 
not be transmitted from her to the bastard, or from the bastard 
through the mother to those who might thereafter inherit from her. 
This is said to be the meaning of "transmit inheritance on the part of 
the mother." But the case at bar is much différent. Hère the phrase 
defines "relatives on her part," if and in case she be dead. 

The Virginia statute was really équivalent only to the New York 
statute, giving the mother of the illegitimate the rigkt to receive prop- 
erty, if living, or to transmit it to the illegitimate at her death. The 
Stevenson Case says that the bastard, even under the Virginia stat- 
ute, could hâve no father, brother, or sister. To the same effect is 
Croan v. Phelps, 94 Ky. 213, 21 S. W. 874, 23 L. R. A. 753. 

Inheritance by illegitimates from coUaterals is impossible. Croan 
V. Phelps, supra ; Matter of Mericlo, 63 How. Prac. (N. Y.) 62. But 
the converse does not foUow. The doctrine of reciprocal treatment as 
to iUegitimates is unsound. The statutes providing for the descent of 
property from illegitimates were passed long after the other gênerai 
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provision of descent and distribution, but before the law making the 
descendants of a deceased husband next of kin or heirs for certain 
property, and are to be taken strictly, not as being based upon any doc- 
trine of thereby enlarging the rights of an illegitimate to receive prop- 
erty f rom any one but the mother. In re Belcher, 149 N. Y. Supp. 479, 
Surrogate's Court, Kings County, 1909; Bacon v. McBride, 32 Vt. 582. 

But even if the natural or blood relation to the mother is made a 
Connecting step for the naming of certain relatives or next of kin of 
the mother as persons entitled to the property of the illegitimate, then 
the Kress and Bader claimants urge that strict interprétation limits 
the descent of the property to the "relatives" of the illegitimate, on the 
part of the mother; that is, to persons "descended" from her. As 
has been seen, the ones who were her descendants died before the il- 
legitimate in this case. They say that the words, "shall take in the 
same manner as if the deceased had been legitimate," refer merely to 
the proportionate shares or the method of taking, and that the provision 
allowing letters of administration relates back to the same individuals 
as those who are named as relatives or next of kin. The Bonneville 
claimants, on the other hand, assert that no différence under the New 
York statutes is created by the use of the word "relatives of the il- 
legitimate on the part of the mother." They cite the case of Kiah v. 
Grenier, 56 N. Y. 220, and Matter of Lutz, 43 Mise. Rep. 230, 88 N. 
Y. Supp. 556, as authority for the proposition that if a relationship or 
kinship is established to legitimate children or brothers or sisters or 
father or mother of the female parent of the illegitimate person, then 
the words "take in the same manner as if the deceased had been legiti- 
mate," and the words "relatives on the part of the mother," or "rela- 
tives of the deceased on the part of the mother," include ail those 
who under the law of descent or distribution can receive property. 
The plaintiff cites the case of Jackson v. Jackson, 78 Ky. 390, 39 Am. 
Rep. 246, to the efïect that "relatives of the illegitimate on the part 
of the mother" is not as broad a phrase as "relatives through the moth- 
er," and they cite the case of Little v. Lake, 8 Ohio, 290, to the same 
efïect. 

[ 1 ] But the law of New York seems to make no distinction, and the 
Ohio case recognizes that fact. Under the language of the statutes, 
and considering the graduai récognition of the rights of illegitimates as 
individuals (or the graduai attèmpt to relieve them from the harsh 
penalties imposed by the common law, for that as to which they and the 
mother's relatives are not responsible), the provisions of the statutes 
as interpreted by the courts of New York make ail those who would 
inherit or receive property, through the Unes of descent and distribu- 
tion, by a relationship established on the part of the mother of the dé- 
cèdent, compétent and entitled to receive the property to the same ex- 
tent and by the same channels of inheritance as if the deceased had 
been a legitimate child. 

It is évident that the father (not being recognized as a relative, even 
though known, and in the eyes of the law being unknown so far as the 
right to inherit is concerned, because of his wrongdoing) cannot, with- 
out spécial législation, be considered in the category of a relative or 
next of kin for the purpose of receiving property in spite of his wrong. 



400 216 FEDERAL EEPORTEB 

But, as has been said, the innocent persons who are recogpîzed by 
the law as relatives through the mother, should not be penalized in a 
mère attempt to préserve the common-law idea that an illegitimate per- 
son could be related to no one. If the relationship is recognized for 
the purpose of allowing certain relatives to inherit, no public policy 
and no advantage f rom a moral standpoint will be achieved by increas- 
ing the stigma upon the illegitimate, with the collatéral members of 
the family, while softening the feelings of those near enough to in- 
herit a portion of the property. In fact, the opposite method of dis- 
tribution might hâve more influence upon those who are directly re- 
sponsible for the existence of the illegitimate person. 

[2] The provisions of the law relating to distribution and descent 
in gênerai hâve been in effect many years and were adopted long be- 
fore the provisions allowing those related to an illegitimate to take the 
property. In thç case of personal property, the distribution has thus, 
for a long time, been to the widow, husband, children, or next of kin, 
and "next of kin" (the husband or widbw not being included within 
those words) included collaterals and their représentatives or de- 
scendants. In the case of real property, after the father and mother, 
ail collatéral relatives are made heirs, and the words "relatives of the 
deceased on the part of the mother," when added to a statute by which 
ail the collaterals are relatives or next of kin, would seem to mean 
simply relatives of ail degrees on the side of the mother. 

Chapter 489 of the Laws of 1913 of New York extends the law of 
descent by preventing escheat where stepchildren are in being. This 
shows the tendency of the law, but also indicates that before this stat- 
ute escheat might hâve resulted, and does not help the Kress or Bader 
claimants. 

Nor is there any merit in the contention that this use of the word 
"relatives" would be enlarging the term "relatives" so as to include ail 
of the next of kin within the provisions of the New York statutes 
when referring to those w^ho may be entitled. When it is considered 
that the husband and wife are expressly added, there would seem to 
be no point in the différence between the words "relatives" and "next 
of kin" in determining the persons that are referred to by thèse various 
provisions. 

If, therefore, the collatéral members of the Bonneville family and 
their descendants were within the terms of the New York statutes of 
descent and distribution, at the time of the death of Mrs. Bader, and 
if ail of those individuals were to be considered relatives of Mrs. 
Bader on the part of her mother, and if the living relatives could in- 
herit and take as next of kin, then the provisions of section 2732, 
subdivision 16, which would distribute some part of the surplus equal- 
ly between the next of kin of the prior deceased husbands of the de- 
ceased, would never be called into application, either with respect to 
the property received through the deceased husband or otherwise. 
This section adds the relatives of the deceased husband to the next of 
kin of the décèdent, by the provision that "such next of kin shall be 
deemed next of kin of the deceased," which of course does not make 
them relatives; but, on the other hand, they are not made "next of 
kin," They are merely to be deemed next of kin for the purposes of 
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the statutes, with respect to the property received from that prior 
deceased husband. They cannot receive other property in any event, 
and cannot be considered "next of kin" so as to prevent the happening 
of the contingency which must occur before they can even receive 
the share which came from their relative. This disposes of the only 
claim of the Kress and Bader families to the entire Personal property. 
Inasmuch, therefore, as under the statute of descent the Bonneville 
claimants took as relatives, and under the lavvs of distribution as next 
of kin or relatives of the décèdent (Matter of Davenport, 172 N. Y. 
454, 65 N. E. 275), there was no failure of persons entitled to take. 

The Kress and Bader claimants can never be "deemed next of kin," 
so as to share in the surplus, and they are net to be called in to pre- 
vent an escheat upon the failure of other persons entitled. In fact, 
they could only partially defeat escheat, if they were right in their 
contention that the Bonneville claimants should be excluded. 

It is évident that Mrs. Bader kept the mutilated birth certificate 
(having years after her arrivai in this country erected a monument to 
her mother, while concealing from her husbands' relatives the exact 
relationship existing between herself and the Bonneville family) from 
a realization of her position. The chance remark credited to her that 
her mother had ten children would seem to be a mistaken répétition 
of some enumeration or statement as to the branches of the Bonne- 
ville family. It ail goes to show that Mrs. Bader lived throughout 
the years of her life in full appréciation of the situation, and yet made 
no testamentary provision for the Kress or Bader families. She must 
be pi-esumed to hâve known that as between the Kress and Bader 
relatives, or as between those families and the Bonneville family, a 
désignation by will would transmit her property as she might wish. 
Her failure to make such disposition may indicate that she desired 
them to receive nothing, or may indicate that she realized that the re- 
lationship through her mother could be traced, and did not wish to in- 
terfère with the rights of those who might be entitled by law to what- 
ever property she might leave. 

The State of New York will be paid the légal tax, and the balance of 
the property will be decreed to belong to the "Bonneville" claimants 
as they may be included or as their interests may be made to appear in 
the decree to be entered or proceedings at the foot thereof. 



HAMILTON MFG. CO. v. TUBBS MFG. CO. et al. 
(Circuit Court, W. D. Michigan, S. D. October 20, 1908.) 
Ko. 1577. 
J. Injtjnction (§ 56*) — Stjbjects of Protection — Tbade Secrets. 

To entitle a complainant manufacturer to protection agalnst the use of 
Its unpatented machines and methods by others, it must appear that the.v 
are in fact secret, and it is not entitled to an injunction to restrain the 
use of machines copied from its own by another manufacturer, which ob- 
tained Its Information respectlng the same from former employés of com- 
plainant, who were not Informed and had no knowledge that the same 
were secret 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 110 ; Dec. Dig. 
8 56.*] 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe; 
216 F.— 26 
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2. Teade-Maekb and Teade-Names (§ 93*)— Unfaie Compétition — Suit fob 

Injunction. 

Evidence held Insufficient to establish the charge of unfalr compétition 
by a défendant by making, advertising, and selling articles vvMch were 
imitations, except in niinor détails, of those made and sold by complain- 
ant and to entitle eomplainant to an Injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106 ; Dec. Big. § 93.*] 

3. Teade-Mabks and Trade-Names (§ 70*) — Unfaie Compétition — Use of 

SlMILAB TrADE-NaME. 

The use by défendant of the name "New Idea" for a type case made 
and sold by it held not so simllar to the name "New Departure," used 
by eomplainant for a similar article as to constitute unfair compétition, 
the cases themselves being difEerent in several respects, and each bear- 
ing the maker's name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.» 

Imitation or simulation of trade-mark or trade-name as unfair compéti- 
tion, see note to John H. Rice & Co. v. Redlich Mfg. Co., 122 C. O. A. 447.] 

i. Trade-Marks and Trade-Names (§ 68*) — Unfaib Compétition — Coptino 

FBOM COMPETITOB'S CATALOGUE. 

The fact that défendant, a competing manufacturer, In making its cata- 
logue copied cnts and descriptive matter, relating to articles which It 
might sell as well as eomplainant, from complainant's catalogue as well 
as from those of other manufacturers, held not an invasion of complain- 
ant's rlghts which entitled it to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dig. § 68.*] 

In Equity. Suit by the Hamilton Manufacturing Company against 
the Tubbs Manufacturing Company and others. On final hearing. 
Decree for défendants. 

Taggart, Denison & Wilson, of Grand Eapids, Mich. (L. J. Nash, of Mani- 
tovtoc, Wis., and Geo. B. Waldo, of Chicago, 111., of counsel), for eomplainant. 

Knappen, Kleinhans & Knappen, of Grand Rapids, Mich. (M. B. Danaher, of 
Ludington, Mich., and Burke & Craite, of Manitowoc, Wis., of counsel), for 
défendants. 

SATER, District Judge (sitting by désignation). The court is in- 
debted to counsel for their painstaking abstracts of the voluminous 
record. They hâve discussed the case with ability. The conflict of 
évidence, however, as to many points, is so sharp, and the interest of 
many witnesses is such, that I read the entire record to enable me the 
better to détermine the questions of fact. 

Whether the complainant's machines and processes of manufacture 
were secret or not is the first question which I shall consider. 

J. E. Hamilton testified that strangers were always prevented from 
going through the complainant's factory, that they might not see its 
spécial machines and methods of work. He says there were shop se- 
crets which he did not wish to give to the public; that he further 
wished to avoid interférence with his workmen; that every foreman 
in the factory talked to him a good many times about the admission of 
strangers; and that it was thoroughly understood between him and 
them that the principal reason for the exclusion of strangers was to 
prevent disclosures as to spécial machines and methods of manufac- 

•For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ture. De Lill, one of the complainant's foremen, testified: "A. I 
was told to keep strangers out without a pass. Q. Told by whom? 
A. By Mr. Hamilton, and also our people without a pass, because they 
interfered with the workmen." He admitted strangers, as well as 
résidents of the vicinity, on passes, with a warning to the latter not to 
interfère with employés too long. In the instructions given him non- 
interference with the workmen was alone impressed upon him. The 
conclusion is deducible from his testimony as a whole that both stran- 
gers and résidents were sometimes admitted to the factory without 
passes. He is credited, however, by the défendant Kurtz with having 
excluded from the factory Hamilton's former partner. Wiese, an- 
other of complainant's foremen, understood the purpose of the pass 
System, which was introduced in 1893, to be to keep men from talking 
to the workmen and seeing certain machines. Johannes, another fore- 
man, understood the purpose of the pass system to be to keep people 
from seeing how things were made and what was donc, and says that 
Hamilton instructed the foremen to enforce the rule requiring visitors 
to hâve passes. His source of knowledge upon this point is not stated. 
He excluded from the factory Nash, a stockholder in the complainant 
company, because he was without a pass and unknown to him. Frank 
Kaufman, the complainant's superintendent, understood the purpose 
of the pass System to be to avoid the disclosure of ways of work and 
secret machines and to prevent any interférence with the workmen. 

Objection was interposed to Wiese and Kaufman giving their un- 
derstanding, on the ground that it was the statement of a conclusion. 
None of the last three witnesses testified when or from whom he ob- 
tained his understanding of the purpose of the pass system, or on what 
f acts it rested. None of the last four witnesses testified that Hamilton 
instructed him that the exclusion of visitors or the purpose of the 
pass System was to hold secret any of the complainant's machines or 
methods of manufacture. Wiese and Kaufman make no mention of 
having received from him any instructions wliatsoever. 

Considering now the defendant's witnesses, Gagnon, the complain- 
ant's former draftsman and designer, testified that ail he knew about 
the pass system, and the only reason known to him for its existence, 
was that the employés should not be diverted from their work by visi- 
tors. Anton Kaufman, a former foreman of the complainant, testified 
that the object of the pass system was to avoid interférence with work- 
men. Neither of thèse witnesses was interrogated as to the source of 
his knowledge regarding the purpose of the system. Kaufman never 
heard it said by Hamilton, or the superintendent, or any foreman, that 
the spécial machines were to be'kept from the eye of strangers, nor did 
he ever hear such idea expressed. Kurtz, also a former foreman of 
(complainant, testified that the pattern room was not kept secret, that 
both workmen and strangers were admitted to it, some having passes 
and some not, and that the public was sometimes excluded and some- 
times not. His testimony does not consist with the complainant's posi- 
tion. 

The conflict in the testimony of the above-named witnesses is such 
that the considération of other facts and circumstances disclosed by the 
record becomes important. 
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The eight machines naxned in the bill, excepting the slat rounding 
machine, which was installée in 1899, were ail put into opération from 
one to six years prier to the inauguration of the pass system. The 
case boring machine was introduced in 1887; the case frame routing 
machine in 1888; the slat slotting machine in 1888 or 1889; the dise 
joiner and endwood machine in 1892; the reglet machine and the ma- 
chine for sizing and smoothing slats not earlier than 1890 or later than 
1892. Thèse machines were principally made in Hamilton's shops. 
There is no évidence that any secrecy was enjoined on any person em- 
ployed in drafting designs, making patterns for the construction, or 
assisting in the construction of any of the last-named seven machines. 
When completed, the machines were ail located as desired in the fac- 
tory, were used by workmen without any communication made to 
them as to their secret nature, and were exposed to the gaze, not only 
of the employés operating the machines or workmen in the factory, 
but of visiting strangers and résidents of the city. AU that any one 
needed to do to acquaint himself with the machines, in so far as knowl- 
edge could be acquired by the sensé of sight, was to enter the com- 
plainant's service. This statenient, however, is subject to the modifica- 
tion arising from the f act that over each reglet, slat rounding, and end- 
wood machine used by the complainant was a hood which concealed 
from view such machines' interior working and arrangement, but 
Hamilton himself testified that there was no other purpose in placing 
the hoods over those machines than to take care of sawdust. Conceal- 
ment was an incident and not the design, because he says he does not 
claim that the hoods were to cover the machines to keep them secret. 
It is not shown or claimed that any notices or rules were posted, warn- 
ing would-be sight-seers against intrusion, or enjoining employés 
against their admission, or that subordinates were informed by the 
management or foremen that any machine or method was deemed se- 
cret. It seems that the factory, during a portion of the time at least, 
was so insecurely guarded at night that the curious might, without 
great difficulty, hâve efitered and gained access to the machines and 
other property now claimed to be secret. Visitors, whether strangers 
or résidents of the vicinity, were supplied with passes, to which cou- 
pons were attached, admitting them to any floor of the factory. Some 
persons were allowed to go through the plant without passes. Em- 
ployés, as well as visitors, were admitted to the pattern room, and the 
former would at times watch the work of drafting in the drafting de- 
partment, and in some instances witness the préparation of blueprints. 
It is in évidence that such employés would move on as foremen ap- 
peared, but it is not affirmatively shown whether or not that was due 
to their knowledge of a System of secrecy or to a désire to avoid the 
appearance or conséquences of loitering. 

Although where an idea, or trade secret or system, cannot be sold 
or negotiated or used without a disclosure, it would seem proper that 
some contract should guard or regulate the disclosure, otherwise it 
must follow the law of ideas and become the acquisition of whoever 
receives it (Bristol v. Equitable Life Assurance Society, 132 N. Y. 
264, 267, 30 N. E. 506, 28 Am. St. Rep. 568, citing Peabody v. Norfolk, 
98 Mass. 452, 96 Am. Dec. 664), it is not claimed that there was any 
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express contract made at any tinie with the défendants Gagnon, Kauf- 
man, and Kurtz, or with any other employé in the complainant's fac- 
tory to hold secret the machines used by complainant or its methods of 
operating the same, nor is it suggested by the record that either be- 
fore or after the pass System was introduced any of the individual de- 
fendants or any other person in complainant's employ, unless it be 
Deitrick, was taken into or retained in the complainant's service or 
promoted to a higher position on condition of nondivulgence of any 
secrets, real or alleged, theretofore known or that might thereafter be 
acquired. Hamilton, it is true, testified that he had a "gênerai under- 
standing" with Deitrick, who aided in constructing one of the machines 
some five or six years before his testimony was given, not to build 
such a machine for another, and that he stipulated with a party at 
Coshocton, Ohio, for whom he built one of his machines, that such 
party should keep such machine away from the public and allow no 
one to see it as far as he was able, and should return the machine if 
he ceased to use it. Some such arrangement existed as to another ma- 
chine furnished to another concern. But it is not shown that the ex- 
istence of such "gênerai understanding" with Deitrick, or the making 
or existence of any such contract or contracts as to the machines built 
for the use of others, was made known to the individual défendants 
or to any employé, subordinate or otherwise. It is affirmed on the one 
side, and denied on the other, that Kaufman assisted in making the 
patterns of the first reglet machine, and that he not only made the 
patterns for the new endwood machine, but that the idea of the ma- 
chine itself originated with him, and was suggested by him to Hamil- 
ton. Whatever the fact may be in that respect, it is not claimed or 
shown by the record that there was any stipulation with any employé 
other than Deitrick that any ideas which Hamilton or such employé 
might advance should become the exclusive property of the complain- 
ant Company. Kaufman, soon after entering the complainant's em- 
ploy, began to make patterns, and continued in that capacity until the 
time of his résignation. He necessarily acquired an intimate knowl- 
edge of ail the machines. One cannot read the record without conced- 
ing that the machines in question were well adapted to the use to which 
they were put ; but, in view of the claim now made of their excellent 
and money-getting qualities, and of the inventive genius displayed in 
developing them, it is remarkable that those easily proved précautions 
which are ordinarily exercised to surround, with an air of secrecy, de- 
vices, formulse, and the like, of a secret nature, were not invoked 
and maintained by the complainant to safeguard its property, if its 
machines and methods of manufacture were in fact deemed novel and 
secret. There is force in the contention that the failure of the com- 
plainant to avail itself of the ordinary safeguards employed in fac- 
tories having trade secrets is attributable to its having adapted old 
ideas and well known and extensively used woodworking machines 
to the requirements of its particular needs. The number of factories 
providing goods pf the kind manufactured by the complainant was so 
limited as not to meet the wants of manufacturers of such goods, and 
yet machines doing the same character of work and involving the same 
principles found in the complainant's machines were in common use in 



406 216 FEDERAL EEPORTEK 

woodworking establishments. For instance, the center boring ma- 
chine was a well-known device, and used for différent purposes by 
woodworkers. Complainant adapted it to its use by reducing it in size 
and devising the centering device. The dise joiner is a double dise 
sander, but the use of dise sanders long antedated complainant's em- 
ployment of the same. The endwood machine is a combination and 
adaptation of two ordinary machines, the Berlin sander and the Dan- 
iels planer. The reglet machine is a double drum sander, with such 
modifications and additions as suited it to complainant's purposes, but 
double drum sanders were not novel. 

Frank Kaufman, on cross-examination, after testifying as to the 
endwood, reglet, dise joiner, edge rounding, slat slotting, case boring, 
and case framing machines, stated that the only devices connected 
with any of those machines that he had not seen used on some kind 
of a machine for some purpose were the putting of sandpaper on a 
hard surface instead of a yielding one, and the use of the centering 
device in the boring machine. 

Hamilton testified regarding the endwood machine that the one fea- 
ture more than any other essential to its success is "the cementing or 
gluing of paper directly onto a hard and unyielding roll." Regarding 
the reglet machine he said, "the principal feature of this machine is in 
the unyielding surface of the drum, the same as in the endwood ma- 
chine," and again he testified, regarding the endwood, dise joining, 
reglet and slat sizing and smoothing machines, that their principal fea- 
ture is the use of sandpaper upon a hard, unyielding surface, which 
permits the cutting away of the stock instead of its mère smoothing. 
Again he testified, "The germ of the machines, of ail thèse machines, 
our spécial machines, is the sandpaper." 

The application, however, of sandpaper directly to the surface of a 
machine for cutting as well as smoothing purposes was practiced before 
any of the complainant's machines were devised or placed in service, 
and was superseded by the later method of interposing a cushion be- 
tween the sandpaper and the machine's metallic surface. The principal 
feature of thèse machines was not novel, but well known. The testi- 
mony of Spencer, whom I believe to be a witness that is fair-minded, 
intelligent, and of large expérience, places this question of want of nov- 
elty beyond the realm of doubt. If it be conceded that the peculiar 
adaptations devised by the complainant, such for instance, as the center- 
ing device on the center boring machine, or the iron block used as a chip 
breaker in the case f rame routing machine, cannot be lawfuUy used by 
others who did not originally invent or devise the same, it is clear that 
the machines, stripped of complainant's respective peculiar devices, may 
be used by others, and the évidence shows that other effective devices, 
accomplishing the same purposes, readily suggest themselves to a me- 
chanic of ordinary skill. Eliminating such peculiar devices, none of 
which appear to hâve been the principal feature of the particular ma- 
chine to which it was attached, Gagnon, Kaufman, and Kurtz might 
hâve acquired knowledge of the principal features of the machines in 
question in the employ of any wood manufacturer doing a considérable 
business. 
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[1] In Cincinnati Bell Foundry Co. v. Dodds, 19 Wkly. Law Bul. 
(Ohio) 84, Judge l'aft said : 

"The property in a secret process is the power to make use of it to the ex- 
clusion of the world. If the world knows the process, then the property disap- 
pears. There can be no property in a process, and no right of protection, if 
knowledge of it is common to the world. It would be a violation of every 
right of an employé of a manufacturer to preveut the former from uslng, in 
a business of his own, knowledge whlch he acquired in the employ of the lat- 
ter when he might bave acquired such knowledge in the employ of other manu- 
facturerg. Indeed, a contract net to do so would probably fail of enforcement 
because in restraint of trade." 

To grant to the complainant the exclusive use of a form of machine 
in common use, like, for instance, the dise joiner, the center boring ma- 
chine, or any machine used for cutting or smoothing by means of gluing 
sandpaper to a metallic surface, would foster monopoly and exclude 
others from the use of well-known and much-used prior devices. To 
entitle it to protection against the use of its machines and methods of 
manufacture by others, it must appear that they are in fact secret, for, 
as said in Hopkins on Trade-Marks, 226 : 

"In every case where the plaintlfl seeks protection for a trade secret, it 
must appear that it really is a secret If a so-called secret process is law- 
fuUy known to others in the trade, no one will be enjoined from disclosing or 
using it" 

See, also, Cincinnati Bell Foundry Co. v. Dodds. 

So, too, to enforce on the individual défendants the duty of preserv- 
ing the secrets, if any, pertaining to the complainant's business, it must 
be shown that they knew that its methods of manufacture and ma- 
chines were in fact secret. 

In the Cincinnati Bell Foundry Co. Case, supra, the rule is thus 
stated : 

"If there was a secret * • • and he came to know it because he was 
foreman and had to know it that It might be used, and Tcnew that it vxis a 
secret, then I am inclined to think that hii obligation to préserve such secret 
as the property of his employer must be implied, even though nothing was 
said to him on the subject" 

In Westervelt v. National Paper, etc., Co., 154 Ind. 673, 678, 57 N. 
E. 552, it was said : 

"If a person employs another to work for Mm In a business in which he 
makes use of a secret process, or of maehlnery invented by himself, or by 
others for him, but the nature and particulars o* which he desires to keep 
a secret, and of which désire on the part of the employer the employé bas no- 
tice at the time of his employment, even if there 's no express contract on 
the part of the employé not to divulge said secret process or machinery, the 
law will imply a promise to keep the employer's secrci thus Intrusted to him." 

Considering ail the facts and circumstances developed by the record, 
the complainant has not, within the rules of evid'-nce, established that 
its machines and methods of work were in fact secret, or that the in- 
dividual défendants knew or had cause to believe th'it they were secret 
or intended to be held as such. 

The Tubbs reglet machine is in such an exact similitude to the com- 
plainant's that it is strongly urged that the blueprint froru which the 
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défendant company's machine was constructed was atstracted from 
the complainant's files. Anton Kaufman had long been a pattern maker 
for complainant. Shortly prior to the withdrawal of himself and Gag- 
non from the complainant's employ, the complainant constructed a new 
reglet machine, for which Kaufman made the pattems. He testified 
that after his résignation he noted down such of the dimensions of that 
machine as he could recall, and that from such notes and his recollec- 
tion, the blueprint was made which he produced as a witness, and which 
was offered in évidence. In view of his expérience, he would hâve 
been a dull man had he not been able to recall a considérable number 
of the machine's dimensions. Some of the patterns which he made for 
the Tubbs machine, he said, were not correct, but that with the assist- 
ance of the builder, the portions concerning which his patterns were at 
fault were wrought out and adapted to those which were correct. The 
machine is, in f act, a simple one. The chain of gear wheels gives it the 
appearance of being complicated, but the problem of the gear wheels 
would not be difficult for an ordinarily skilled mechanic. Kaufman 
knew the size of the drums. If, in addition, he knew the speed with 
which they were to move, the size and location of the gear wheels be- 
came an easy problem. As a pattern maker he coùld not make patterns 
from the blueprint without supplementing what is shown on it by other 
knowledge, for the blueprint gives no dimensions. It is not the work of 
a skillful draftsman. It is not correct in ail its parts, as appears from the 
screws shown in the rear of each gear wheel. As Gagnon made a blue- 
print for the complainant company after its machine was partly built 
and while having access to it and complainant's other reglet machines 
of earlier construction, it is remarkable that he should hâve made such 
an error. If the complainant's theory be accepted, Kaufman was so 
dishonest as to pilf er the blueprint and so untruthful as to testify false- 
ly, and yet so honest as to admit freely his possession of the blueprint 
and produce it in court, and thereby supply the évidence to establish his 
dishonesty and untruthfulness^ This is more improbable than his ver- 
sion of the construction of the machine. I am not prepared to say that 
the reglet machine of the Tubbs Company was not constructed as Kauf- 
man has stated. 

[2] Considering next the charge that the défendant company is 
wrongfully manufacturing, advertising, and offering for sale certain 
articles which are mère imitations and reproductions of those of the 
complainant, whereby unfair compétition in trade results, it will be 
noted that in many respects the évidence introduced by the contending 
parties as to the Tubbs New Idea case and the complainant's New De- 
parture case does not conflict. Prior to the introduction of the New 
Departure case, cases consisted of a frame to which was nailed an 
ordinary single-piece basswood or poplar bottom, about three-eighths 
of an inch thick. Some cases were made by Morgan & Wilcox with 
such a bottom covered by manila paper. The cases, when shoved into 
the cabinet, slid crosswise of the grain on their bottoms. The bottom 
of each rested on the slide, whether wooden or steel, that supported it 
in the cavity. The slats in the cases were put in grooves eut upward 
from the bottom inner edge of the frame. The type compartments and 
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internai arrangement of the old cases were precisely the same as in the 
two cases in question. What the Hamilton company did in the way of 
modifying the old style of case was to substitute a three-ply veneer bot- 
tom about three-sixteenths of an inch thick, instead of a single-piece 
bottom. A groove was made in the frame to receive the bottom, ex- 
tending upward, from which were other grooves to receive the slats, 
which were to be locked in the case by the bottom. The bottom was 
also tacked to the frame. The groove in which the bottom was inserted 
being somewhat above the lower edge of the frame, that portion of the 
frame constitutes a slide on which the case moves when being shoved 
into or drawn from the cabinet. The grain of the under layer of the 
veneer bottom is so arranged that the case slides with, instead of across, 
the grain of the bottom. The paper covering on the bottom and the 
other features of the old cases are retained. The New Idea case dif- 
fers from the old style case in the use of the three-ply veneer bottom, 
which is held in position, not by a groove^ but by being nailed to the 
frame. The réduction in the thickness of the bottom permits the lower 
portion of the frame to serve as a slide, and, as I understand, the grain 
of the lower layer of the veneer bottom runs with that of the case. The 
paper covering of the bottom was omitted. One manufacturer, Si- 
monds, now out of business, formerly made the same sort of case as 
the Tubbs Company manufactures, excepting that he retained the paper 
covering of the bottom. The old style case was manifestly standard. 
"Departure" is defined in the Century Dictionary, "Déviation or diver- 
gence, as from a standard rule or measurement." The Hamilton com- 
pany in fact made a déviation or divergence in the manner above in- 
dicated from the standard form of goods. "Idea," as defined by the 
same authority is : "A conception of what is désirable or ought to be, 
différent from what has been observed." The Tubbs Company case 
expresses the originator's conception of what he deemed désirable, dif- 
férent from what had been observed. Every élément embodied in it 
had been utilized in previously manufactured cases, but in no one style 
had ail the éléments found in it been combined. The complainant can- 
not successfully claim an exclusive right to the use of a three-ply veneer 
bottom. Neither can it deprive another of the privilège of nailing the 
bottoms of his cases to the frames, if he so desires. 

[3] As regards the names of the two cases, a trade-name appeals to 
the ear rather than to the eye. N. K. Fairbank Co. v. Luckel, King & 
Cake Soap Co., 102 Fed. 327, 42 C. C. A. 376. The names are not so 
similar as to confuse or deceive the ordinary purchaser giving such at- 
tention as such purchaser usually gives in the purchase of goods. The 
case made by each party bears the maker's name. The bottom of the 
one is covered with manila paper. In the other such covering is want- 
ing. No effort has been made to sell the defendant's case as that of the 
complainant. The ordinary purchaser buying with ordinary caution 
will not, I think, be deceived into mistaking the manufactured article 
of the one for that of the other. 

It is conceded that a considérable part of the goods manufactured 
by both corporations are standard goods, but it is urged that the de- 
fendant company not only needlessly imitated the New Departure 
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cases, but other articles manuf actured by the complainant, and to such 
an extent as to render the two makes of goods indistinguishable to the 
purchaser of ordinary intelhgence. It is admitted that the complain- 
ant copied standard goods made by others, and in working out its de- 
signs bought the goods of other manufacturers to ascertain how 
they were made, and "usually improved upon them before putting 
them on the market." For instance, a steel-run stand made by 
another manufacturer was purchased, improved upon, and made the 
basis of complainant's article. So the plow and press manufactured 
by another was adopted without any very material altération. This 
seems to be not unusual in the case of unpatented articles. The bot- 
toms of the steel-run cabinet and printer's cases manufactured by the 
complainant are covered with manila paper. Those made by the de- 
fendant company are not so covered, and the cases are eut away a 
trifle from the lower part of the frame. The cases made by the com- 
plainant bear its name. Those manufactured by the défendant com- 
pany bear its name. The pulls on the goods made by the Tubbs Com- 
pany are différent from those made by the complainant, and the name 
of the Tubbs Company is found on each pull. In some instances the 
beading on the défendant company's goods differs somewhat from that 
on the complainant's goods, and the finish is somewhat more glossy. 
It is not claimed or shown that the Tubbs Company has ever soîd or 
offered for sale any of its goods as the product of the complainant. 
In gênerai appearance and finish the goods of the one company are 
very similar to those of the other, but the articles made by each are so 
stamped as to clearly indicate their origin, and only the careless or ig- 
norant purchaser can be deceived. Diamond Match Co. v. Match Co., 
142 Fed. 727, 74 C. C. A. 59. Each party has adopted a distinguish- 
ing mark to dénote the origin of the production of its own goods, and 
thus to obtain the benefit of any good réputation which they may hâve 
or may acquire, but neither of them may distinguish its goods by such 
universal characteristics as belong to other goods of the kind which 
the gênerai public hâve the undoubted right to use. From the neces- 
sities of the case, the goods of the parties must resemble each other in 
form, dimensions, and appearance. Neither can enforce an exclusive 
right as to the interior arrangements of its cases, nor as to the kind of 
wood or material of which they may be made, nor as to their style of 
finish, unless it be peculiar and out of the ordinary. Neither of the 
parties may appropriate to its own purposes any common and gênerai 
characteristics of its goods — none of them being patented — to such an 
extent that the other may not freely use such characteristics in its own 
cases. Globe-Wernicke Co. v. Fred Macey Co., 119 Fed. 696, 56 C. 
C. A. 304; Marvel v. Pearl, 133 Fed. 160, 161, 66 C. C. A. 226. From 
the testimony as a whole I am of the opinion that the défendant has not 
so demeaned itself as to justify enjoining it for too close an imitation 
of the complainant's goods. 

[4] Regarding the cuts and pictures in complainant's catalogue and 
its circulars and advertising matter, which it is claimed the défendant 
company copied, it appears that the catalogue was not copyrightable. 
As a proper and necessary means of advertising, it was distributed to 
complainant's customers and used in soliciting trade, and was design- 
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«d to reach an indefinite number of dealers, who, in transacting their 
business, were at liberty to exhibit it to a still larger but indefinite 
number of purchasers. No implied contract, as charged in the bill, 
was shown with customers to whom the catalogue was sent, retaining 
ownership thereof in the complainant and prohibiting its gift by con- 
sumers to complainant's competitors. Représentatives of the défend- 
ant Company and of Binner, Wells & Co., of Chicago, who prepared 
the engravings for the defendant's catalogue, testified at length as to 
the various steps leading up to the production of the cuts f rom which 
the engravings w^ere made. A great volume of testimony was intro- 
duced, on the one hand to show, and on the other hand to disprove, 
that the complainant's catalogue was, to a considérable extent, copied 
by the défendant company. Hammersmith made photographs of about 
30 corresponding cuts in the complainant's catalogue, reduced them to 
the same size, and stripped them on gélatine films for comparison. 
There were found in some instances some minor différences in the 
cuts, but the sameness is too striking to be a mère coïncidence. There 
is no déniai of the use of the catalogue of the complainant and of 
other manufacturers in preparing that of the défendant company, but 
this seems to be a familiar practice to a considérable extent in the 
building of catalogues. The point on which the parties difïer is the 
extent of such use. Whatever the extent and method pursued may 
hâve been, I am of the opinion that the défendant company drew con- 
siderably from the complainant's catalogue in the préparation of its 
own. Éven errors found in some of the cuts of the complainant's 
catalogue appear in the cuts of the défendant. The Tubbs Company's 
catalogue was issued for the purpose of advertising its goods for sale 
and promoting its trade by the sale of its manufactured articles, and, 
such being the fact, if it did copy from complainant's catalogue cuts 
of articles which it might sell as well as the complainant, it committed 
no offense of which the court can take cognizance. Baker v. Selden, 
101 U. S. 106, 25 L. Ed. 841 ; Lamb v. Grand Rapids School Furni- 
ture Co. (C. C.) 39 Fed. 474; Mott Iron Works v. Clow, 82 Fed. 319, 
27 C. C. A. 250; Jewelers' Mercantile Agency v. Jewelers' Weekly 
Publishing Co., 155 N. Y. 241, 49 N. E. 872, 41 L. R. A. 846, 63 Am. 
St. Rep. 666. 

Without enumerating the différences between the two catalogues, 
suffice it to say that they are so apparent as to preclude belief on the 
part of the customer of ordinary intelligence that the defendant's 
catalogue is an advertisement of the complainant's wares, and there 
was consequently no invasion in this respect of complainant's rights, 
nor was there any such invasion, on the facts of this case, by the 
défendant, by its copying from the complainant's catalogue and cir- 
culars descriptive matter, weights, dimensions, and the like, in so far 
as that was done. Potter Drug & Chemical Corp. v. Pasfield Soap 
Co. (C. C.) 102 Fed. 490. 

Nor is the complainant entitled to relief because its catalogue was 
used by the defendant's traveling salesmen, as there is no évidence that 
such use was fraudulent or illegitimate. Lamb v. Evans (1892) 3 Ch. 
462, 469, 470. 
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I do not deem ît necessary to discuss the discount sheet gotten out 
by the défendant company under date of December 14, 1904, or the 
publications charged to be libelous, for, as the issuance and use of 
such sheet and of the matters charged to hâve been libelous were dis- 
continued prior to the commencement of this action, and a disclaimer 
of further practices in those directions has been entered, injunction 
will not lie. National Tube Co. v. Eastem Tube Co., 3 Ohio Cir. Ct. 
R. (N. S.) 459, affirmed by the Suprême Court without report, 69 
Ohio St. 560, 70 N. E. 1127. 

There are other charges of unfairness, even of dishonesty, a de- 
*^ailed discussion of which would unduly prolong this already lengthy 
opinion. Lomack's conduct in obtaining bits through another from 
complainant's factory was done at his own instance. Knowledge of 
his conduct has not been brought home to any of the défendants, and 
they should not be held responsible therefor. Although the bartender, 
Kurtz, did not know the contents of the paper package which he de- 
livered to the défendant Kurtz, the évidence is strongly suggestive 
that such défendant sought and obtained routing bits from the com- 
plainant's factory through connivance with one of complainant's em- 
ployés. It is not shown, however, that the défendant company ever 
used them or is using them now. If such bits were so obtained, the 
remedy, under the facts of the case seems to be in damages. Nation- 
al Tube Co. v. Eastern Tube Co., supra. 

As to the charge made concerning other bits, spying and trespassing 
on complainant's factory, the purloining of drawings, détail books, blue- 
prints, Hebrew type patterns, dimension books, page spécimen books, 
the effort to secure slide patterns, steel runs and moldings, and the 
inciting of strikes, the évidence is conflicting. The complainant's case 
rests on the charge of fraud, The presumption is in favor of the fair- 
ness of the conduct of the défendants and of the innocence of the ac- 
cused, and the burden of proof is upon the party asserting the fraud 
to establish it. As regards the matters above mentioned and other 
charges concerning which testimony was offered, the proof is not suffi- 
ciently clear to justify the granting of the relief requested. 

The parties to this action hâve waged a needlessly bitter rivalry. 
Persons connected with the défendant company hâve pressed close to 
the line of démarcation between fair and unfair compétition. Some 
of their conduct is not commendable, but I do not believe the situation 
justifies the granting of an injunction. Some explanation for their 
conduct may be found in the threat of the complainant's chief officer — 
a threat which he would not say he did not make — that he would de- 
stroy the défendant company or bankrupt himself. Such a threat and 
action taken to render it effective cannot be approved. 

An order may be entered dismissing the bill, at complainant's costs. 
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DAVIS V. BEEBY et al 

(District Court, S. D. lowa, E. D. June 24, 1914.) 

No. 9-A. 

L CONSTITUTIONAL Law (§ 203*) — Ex POST Faoto Law. 

Acts 35th Gen. Assem. lowa, c. 187, requirlng performance of the opéra- 
tion of vasectomy on criminals wlio hâve been twice convicted of a fel- 
ony, is not unconstitutional as an ex post facto law, tbough applicative 
to criminals convicted one or more tlmes for a felony prior to the enact- 
ment of the statute. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. DIg. §§ 584- 
590 ; Dec. Dig. § 203.*] 

2. Injunciion (§ 21*) — State Law — Invaxiditt — Intekt Not to Enfoeck. 

Where suit was instituted to restrain state offlcers from enforcing Acts 
35th Gen. Assem. lowa, c. 187, requiring the performance of vasectomy 
on criminals twice convicted of a felony on the ground that the act was 
unconstitutional, the fact that the order subjecting complainant to the 
opération had been rescinded on the advice of the Attorney General was 
not ground for refusai of the writ, since the Attorney General's opinion 
was advisory only, and not blnding on the défendants or their succes- 
sors in otïice, who miglit, in the absence of injunction, proceed to the en- 
forcement of the law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 19; Dec. Dig. 
§ 21.*] 

8. Injunction (§ 85*) — Invalid Statutbs — Enforcement — Peesumptions. 

Though every offlcer acts at his péril under a statute which another 
claims is unconstitutional and vold, where a person will suffer irrépara- 
ble injury if the statute is enforced, it wiH be presumed that It will be 
observed, and an injunction should issue to enjoin its enforcement if 
Invalid. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 155, 156 ; Dec. 
Dig. § 85.*] 

4. Ceiminal Law (§ 1213*) — Ceuel and Unusual Punishment. 

Acts 35th Gen. Assem. lowa, c. 187, providing for the performance of 
the opération of vasectomy on criminals twice convicted of a felony, is 
unconstitutional as providing a cruel and unusual punishment 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3304-3309 ; 
Dec. Dig. § 1213.*] 

6. Constitutional Law (§ 318*) — "Due Peooess op Law" — Heaeing. 

Acts 35th Gen. Assem. lowa, c. 187, providing for the performance of the 
opération of vasectomy on criminals twice convicted of a felony on an 
order of the state board of parole after a private hearing before the 
board not open to the public, and of which the prisoner is not advised 
until ordered to submit to the opération, is unconstitutional as a depriva- 
tion of due process of law, which means that every person must hâve his 
day in court, must be confronted by his accuser, and given a public hear- 
ing according to law in the regular course of its administration through 
courts of justice. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 949; 
Dec. Dig. § 318.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-2256; 
vol. 8, p. 7644.] 

6. Constitutional Law (§ 203*) — "Bill of Attaindeb" — Punishment foe 
Cbime — Vasectomy. 

Acts 35th Gen. Assem. lowa, c. 187, requirlng performance of the opéra- 
tion of vasectomy on criminals twice convicted of a felony, is unconstitu- 

*For other cases see same topic & S numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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tlonal as a "bill of attainder," in tbat It provides for the Infllctlon of a 
punlshment for past offenses by législative act without a jury trial. 

[Ed. Note. — For otlier cases, see Oonstitutional Law, Cent. Dig. §§ 584- 
590; Dec. Dig. § 203.* 

For other définitions, see Words and Phrases, vol. 1, pp. 779, 780.] 

In Equity. Suit by Adolph Davis against William H. Berry and 
o^hers, constituting the lowa State Board of Parole, Austin F. Philpott, 
the lowa Penitentiary physician, and James C. Sanders, warden of said 
penitentiary, to restrain the enforcement of Acts 35th Gen. Assem. 
lowa, c. 187, requiring the performance of vasectomy on criminals 
twice convicted of a felony. Decree for complainant. 

George B. Stewart, of Fort Madison, lowa, for complainant. 
George Cosson, Atty. Gen., of Des Moines, lowa, for défendants. 

Before SMITH, Circuit Judge, and POLLOCK and SMITH Mc- 
PHERSON, District Judges. 

SMITH McPHERSON, District Judge. The complainant is a 
prisoner in the lowa penitentiary. Défendants Berry, Howe, and 
Mott constitute the lowa board of parole, Sanders is the warden, and 
Philpott is the physician of the penitentiary. The case is one of 
diversity of citizenship, with fédéral questions presented by a bill in eq- 
uity with an application for a temporary injunction to restrain défend- 
ants as State officers from enforcing chapter 187 of the Acts of the 
Thirty-Fifth General Assembly 1913> authorizing a surgical opération 
called vasectomy on idiots, -feeble-minded, drunkards, drug fiends, epi- 
leptics, syphilitics, moral and sexual perverts, and mandatory as to 
criminals who hâve been twice convicted of a felony. 

[ 1 ] Complainant has been twice convicted of a felony, one of which 
was prior to the enactment of the statute in question (and in another 
State), and the other since (in this state), and for the latter he is now 
imprisoned. The défendant board of parole in February, 1914, made 
an order that the opération should be performed upon certain desig- 
nated prisoners, including the complainant. This action was brought 
by the complainant for the purpose of enjoining each and every of the 
défendants from subjecting him to the opération. Since the action was 
instituted the board of parole, under a written opinion of the Attor- 
ney General of the state, has rescinded its order, and they and the 
prison physician say they will observe such opinion. The opinion of 
the Attorney General is based upon the proposition that the statute is 
ex post facto if either of the convictions was for an offense committed 
prior to the enactment of the statute. Complainant's counsel in argu- 
ment conceded the statute is not an ex post facto one. 

[1] The Attorney General was in error when he advised the board 
of parole that the statute in question is void by reason of it being ex 
post facto, except only as to prisoners who hâve been twice convicted 
for félonies committed since the enactment of the statute. The statute 
under any construction is not an ex post facto one. State of lowa ex 
rel. Gregory v. Jones (D. C.) 128 Fed. 626; Kelly v. People, 115 111. 
583, 4 N. E. 644, 56 Am. Rep. 184; Commonwealth v. Graves, 155 

•For other cases see same topio & § humbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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Mass. 163, 29 N. E. 579, 16 L. R. A. 256; Sturtevant v. Common- 

wealth, 158 Mass. 598, 33 N. E. 648; In re Miller, 110 Mich. 676, 68 
N. W. 990, 34 L. R. A. 398, 64 Am. St. Rep. 376; Blackburn v. State, 
50 Ohio St. 428, 36 N. E. 18; Moore v. State of Missouri, 159 U. S. 
673, 16 Sup. Ct 179, 40 L. Ed. 301 ; Cooley's Constitutional Limitations 
(7th Ed.) 382; State v. Dowden, 137 lowa, 573, 115 N. W. 211 ; Graham 
y. West Virginia, 224 U. S. 616, 32 Sup. Ct. 583, 56 L. Ed. 917. He 
is net being subjected to the opération for that which was by him done 
prier to the enactment of the statute, but because he voluntarily brings 
himself within a class covered by the statute, and he does this sub- 
séquent to the enactment of the statute. 

The Attorney General also advised the board of parole that the stat- 
ute should be so construed as to be applicable only to prisoners who 
hâve been twice convicted of félonies committed since the enactment 
of the statute. Section 26, article 3, of the lowa Constitution provides 
that a statute shall take effect July 4th following its enactment, or, if 
enacted at a spécial session, then at the expiration of 90 days after ad- 
journment, or, in case of a declared emergency, by the publication 
thereof. But the Attorney General, to maintain the proposition that 
the law is ex post facto as applied to one who was convicted the one 
time prior to the statute, is doing violence to the state Constitution 
by contending that the statute would be effective only as to any pris- 
oner many years after its enactment. 

[2] The défendant board of parole by rescinding the order subject- 
ing complainant to the surgical opération, and the défendant warden 
and physician through the Attorney General, now insist that an injunc- 
tion should not issue because it will serve no purpose. There are two 
answers to this : Death, résignation, and expiration of terms of office 
will bring other men into the positions now held by the défendants, 
who may not entertain the same views as thèse défendants. The 
opinion of the Attorney General is advisory only, and is not at ail bind- 
ing on either thèse défendants or their successors in office. 

[3] Again, the statute in question provides that certain persons may 
be subjected to the surgical opération; but the latter part of section 1 
provides that such opérations shall be performed upon prisoners who 
hâve been twice convicted of a felony, such as the complainant. It 
is the duty of an ofïicer to foUow the mandates of the statute. Of 
course every officer must act at his péril under a statute that another 
party claims to be unconstitutional and void ; but where a person will 
sufïer an irréparable injury if the statute is carried out, the presump- 
tion is that such statute will be observed, and that an injunction should 
issue to enjoin the enforcement of a void statute. Williams v. Boyn- 
ton, 147 N. Y. 426, 42 N. E. 184; Osborn v. Bank, 9 Wheat. 739, 840, 
6 L. Ed. 204; 2 High on Injunctions (4th Ed.) § 310. 

Complainant in his verified bill allèges that the statute is in viola- 
tion of the United States Constitution in that it is in effect a bill of 
attainder, in that there is to be no indictment or trial ; that the statute 
abridges his privilèges, and that he is denied the equal protection of 
the laws ; that he is denied due process of law ; that the statute is in 
conflict with the lowa Constitution in that the statute dénies the in- 
aliénable right to enjoy life, liberty, and to pursue and obtain safety 
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and happiness, and that there is no jury trial awarded him; and that 
the statute provides cruel and unusual punishment. 

[4] The case présents important questions. Statutes like this are of 
récent years, the first one upon the subject enacted less than 15 years 
ago. The question has been before appellate courts but twice. In one 
case, that of State of Washington v. Feilen, 70 Wash. 65, 126 Pac. 75, 
41 L. R. A. (N. S.) 418, the statute was upheld. The court held that 
the punishment was not cruel or unusual in the constitutional sensé. 
That case involved a most heinous offense, that of the ravishment of 
a f emale child, and the statute provided that in addition to life impris- 
onment the jury and the court might détermine whether he should be 
subjected to the opération of vasectomy. So that on the question now 
presented there was due process of law in that the matter was judi- 
cially determined. The other case, by the Suprême Court of New 
Jersey, was that of Smith v. Board of Examiners, 88 Atl. 963. In that 
case the opération was to be performed upon a woman who was an 
epileptic, an inmate of a state charitable institution, and that court 
held that the statute was based upon an unreasonable police régulation, 
and denied to her and persons of her class the equal protection of the 
laws as guaranteed by the fourteenth amendment. 

The sole purpose of the opération is to destroy the power of procréa- 
tion. The opération as originally performed was that of castration. In 
the twelfth century Henry II declared it treason for any person to bring 
over any mandate from the pope or any one in authority in church af- 
fairs. This he made punishable as to secular clergymen by the loss of 
their eyes and by castration. Goldsmith's History of England, volume 
1, page 88. In Weems v. United States, 217 U. S. 349, 377, 30 Sup. Ct. 
544, 54 L. Ed. 793, 19 Ann. Cas. 705, the fact that castration was once 
inflicted is recognized, and see the case of Whitten v. State, 47 Ga. 301. 
There is a différence between the opération of castration and vasec- 
tomy: castration being physically more severe than the other. But 
vasectomy in its results is much the coarser and more vulgar. But the 
purpose and resuit of the two opérations are one and the same. When 
Blackstone wrote his Commentaries he did not mention castration as one 
of the cruel punishments, quite likely for the reason that with the ad- 
vance of civilization the opération was looked upon as too cruel, and 
was no longer performed. But each opération is to destroy the power 
of procréation. It is, of course, to follow the man during the balance 
of his life. The physical suffering may not be so great, but that is 
not the only test of cruel punishment; the humiliation, the dégrada- 
tion, the mental suffering are always présent and known by ail the 
public, and will follow him wheresoever he may go. This belongs to 
the Dark Ages. 

As of course ail persons concède that it would be better for society 
if some men did not beget children; diseased, deformed, mentally 
weak children, and criminally inclined, are brought into the world, 
oftentimes to their own shame and against the interest of the public. 
But are they not at the minimum ? And must the marriage relation be 
formed, under thèse newly-conceived laws, based upon the brutalities 
of many centuries since, and be allowed to take the place of the mar- 
riage relation formed along the true Unes? Must the marriage rela- 
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tion be based and enforced by statute according to the teachings of 
the farmer in selecting his maie animais to be mated with certain fe- 
male animais only? 

It is somewhat difficult to defîne with précision what is cruel and 
unusual punishment in the constitutional sensé. Usually the length 
of imprisonment following a conviction is within the discrétion of the 
législative body, and we hâve an extrême case in O'Neil v. Vermont, 
144 U. S. 323, 12 Sup. Ct. 693, 36 L. Ed. 450, in which the judgment 
of the lower court v/as affirmed and the statute upheld. But quite a 
per cent, of the bar of the country are of the opinion that the dissent- 
ing opinion by Justice Field (concurred in by Justices Brewer and 
Harlan) was the stronger. 

No doubt delegates to the conventions, in providing against cruel 
punishme.nt, had largely in mind what Blackstone had then recently 
written, in volume 4, page 376, such as being drawn or dragged to the 
place of exécution, emboweling alive, cutting ofï the hands or ears, 
branding on the face or hand, slitting the nostrils, placing the prisoner 
in the pillory, the ducking, the rack, and the torture, and, as in Span- 
ish countries, crucifying. In a very few states of the Union the whip- 
ping post has been retained as a constitutional mode of punishment. 
But it will be found that the courts in those states hâve construed the 
statute thus imposing such punishment in the light of their history, 
and what has been donc and was being done at the time of the adop- 
tion of their Constitution. No one can doubt but that Under our prés- 
ent civilization if castration were to be adopted as a mode of punish- 
ment for any crime, ail minds would so revolt that ail courts without 
hésitation would déclare it to be a cruel and unusual punishment. As 
we understand it, castration was never inflicted after the révolution of 
1688. So that if, as some now contend, it is now compétent for a 
Législature to impose such punishment as existed by the common law, 
the validity of the statute providing for castration could not be up- 
held because that punishment was one imposed back of the time of 
the common law as, generally speaking, it cornes down to us. In 
O'Neil V. Vermont, 144 U. S. 323, 12 Sup. Ct. 693, 36 L. Ed. 450, and 
Weems v. United States, 217 U. S. 349, 30 Sup. Ct. 544, 54 L. Ed. 
793, 19 Ann. Cas. 705, and In re Kemmler, 136 U. S. 436, 10 Sup. 
Ct. 930, 34 L. Ed. 519, ail phases of the question are so presented as 
to leave nothing further to be said. 

While it is true that there are différences between the two opéra- 
tions of castration and vasectomy, and while it is true that the effect 
upon the man would be différent in several respects, yet the fact re- 
mains that the purpose and the same shame and humiliation and 
dégradation and mental torture are the same in one case as in the other. 
And our conclusion is that the infliction of this penalty is in violation 
of the Constitution, which provides that cruel and unusual punishment 
shall not be inflicted. 

This statute not only allows, but commands, the opération of 
vasectomy to be performéd upon ail twice convicted of a felony. A 
felony in lowa is not only murder, arson, râpe, counterfeiting, and 
other serious crimes known as félonies at the common law, but they 
hâve been much extended under the lowa statute, and some things are 
216 F.— 27 
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now félonies which until recently were misdemeanors, with trials be- 
fore a justice of the peace, or else no crime at ail, wife abandonment, 
cutting electric light wires, breaking an electric globe, obstructing 
highway, unfastening a strap in a harness, and other things. So that 
if a person commits two or more of thèse, he is to be subjected to the 
opération if this statute is enforced. 

[5] And it is of no importance in argument whether the prison 
physician does this on his own motion or under an order of the state 
board of parole. The hearing is by an administrative board or officer. 
Ther'e is no actual hearing. There is no évidence. The proceedings 
are private. The public does not know what is being donc until it is 
donc. Witnesses are not produced, or, if produced, they are laot cross- 
examined. What records are examined is not known. The prisoner 
is not advised of the proceedings until ordered to submit to the opéra- 
tion. And yet in many caseS there will be involved a serious contro- 
verted question of fact. The records of two convictions may show 
the same name of the party or parties convicted ; but there are many men 
of the same name, but which is no proof that the person in the one 
case is the same person convicted in the other case. It is common 
knowledge that many prisoners take assumed names. Who is to dé- 
termine whether the varions names represent one and the same per- 
jon? And if one of the convictions was in another state, the question 
will arise whether it was for a felony. Thèse are inquiries that must 
be held in the open with full opportunities to présent évidence and 
argument for and against. To uphold this statute it must be affirmed 
that the board of parole or prison physician must hear the évidence 
and examine laws of other states without notice, and in the prisoner's 
absence, and détermine thèse questions. And if determined adversely, 
the prisoner bas no remedy, but must submit to the opération. 

In the case at bar the hearing was a private hearing, and the pris- 
oner first knew of it when advised of the order. Due process of law 
means that every person must bave his day in court, and this is as 
old as Magna Charta ; that some time in the proceedings he must be 
confronted by his accuser and given a public hearing. Or as was 
stated in Leeper v. Texas, 139 U. S. 462, 11 Sup. Ct. 577, 35 L. Ed. 
225: 

"Law In Its regular course of administration throiigli courts of justice is 
due process, and when secured by the law of the state the constitutional re- 
iguirement Is satlsfled." 

Under the habituai criminal laws of the state, if a prior conviction 
is relied on, the same must be pleaded and established by the évidence. 
But we hâve cases, this one included, in which the prior conviction bas 
not been judicially established. But in Hayes v. Missouri, 120 U. S. 
68, 7 Sup. Ct. 350, 30 L. Ed. 578, it was said that due process of law 
and the equal protection of the laws was secured if the laws operated 
on ail alike, and that ail persons subject to the laws are treated alike 
under the limitations imposed. And the same holding was made in 
Duncan v. Missouri, 152 U. S. Z77 , 14 Sup. Ct. 570, 38 L. Ed. 485. 
And see Lowe v. Kansas, 163 U. S. 88, 16 Sup. Ct. 1031, 41 L. Ed. 
78; Jones v. Brim, 165 U. S. 184, 17 Sup. Ct. 282, 41 L. Ed. 677; 
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Magoun v. Illinois Trust, 170 U. S. 294, 18 Sup. Ct. 594, 42 L. Ed 
1037 ; Railroad v. Matthews, 174 U. S. 105, 19 Sup. Ct. 609, 43 L. 
Ed. 909. The cases are numerous and vvithout conflict as to such 
holdings, and further citations need net be made. 

[B] But assuming that the prier convictions ail appear of record, 
and assuming there is no conflict in the testimony and no difficulty in 
reaching the conclusion, but little or no advance is made in determin- 
ing the question. If it be said that the statute automatically décides 
the question and nothing remains for the prison physician to do but 
to exécute that which is already of record, then the statute becomes a 
bill of attainder. One of the rights of every man of sound mind is to 
enter into the marriage relation. Such is one of his civil rights, and 
deprivation or suspension of any civil right for past conduct is pun- 
ishment for such conduct, and this fulfiUs the définition of a bill of 
attainder, because a bill of attainder is a législative act which inflicts 
punishment without a jury trial, as is fuUy discussed and held in the 
case of Cummings v. Missouri, 71 U. S. (4 Wall.) 277, 18 L. Ed. 356 ; 
The Federalist, No. 44, by Madison ; Justice Samuel F. Miller on the 
Constitution, 584; Watson on the Constitution, 733-738. 

We hold the statute to be void, and unité in holding that a temporary 
writ of injunction should be issued as prayed. 

SMITH, Circuit Judge (concurring). The foregoing opinion is sup- 
ported by a wealth of historical and other références, and I do not 
wish to dissent from any portion of it. But the lowa law does not 
provide for a judicial investigation of the identity of the prisoner with 
the one previously convicted of a felony, as did the law in Washing- 
ton, construed in State v. Feilen, referred to in the foregoing opinion. 
The fourteenth amendment to the fédéral Constitution provides that 
no State shall deprive any person of life, liberty, or property without 
due process of law. It seems so manifest to me that the law which 
provides that such opération (vasectomy or ligation of the Fallopian 
tubes) shall be performed by the physician of the institution or one 
selected by him upon any convict or inmate who bas twice been con- 
victed of a felony deprives the party in question of due process of 
law that it can scarcely be discussed. Suppose a person had been twice 
convicted of a felony and has served his entire time, and should sub- 
sequently be an inmate of the penitentiary unconvicted of any crime, 
but simply held there for saf e-keeping, this law in its strictness would 
require the prison physician to perform the opération upon him in per- 
son, or by some person selected by such physician. It seems to me 
that the victim of this opération is so clearly deprived under this stat- 
ute of due process of law that an injunction must issue, and I, there- 
fore, express no opinion upon the other interesting questions presented. 
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UNITED STATES V. SALEN. 

(District Court, S. D. New York. June 30, 1914. On Further Motion to 

Quash, July 9, 1914.) Nos. 6185, 6186. 

1. PeEJTIBT (§ 12*) ELEMENTS AFFIDAVIT AS TO KNOWLEDGE. 

To make an importer gullty of perjury in making an affldavit tliat 
nothing had been to his knowledge concealed or suppressed, whereby the 
United States might be defrauded, it was only necessary that he should 
hâve knowledge of some document which, il known, would bave led the 
United States to flx the customs dutles hlgher than if tbe entry went 
through at the values fixed in the consulat invoice, and it was not neces- 
sary that the suppression be in the entry or invoice, or that it be of a 
document which would, in the usual course, corne to the authorltles. 

[Ed. Note.— For otber cases, see Perjury, Cent Dig. §§ 55-61 ; Dec. Dlg. 
§ 12.»] 

On Further Motion to Quash. 

2. PEEJUBY (§ 25*) INDICTMENT MaTEEIALITT OF TESTIMONT. 

In common-law prosecutions for perjury, the indictment must allego 
that the perjurious statement was material to the inquiry, which may be 
done by a simple allégation, or by pleading the facts, from which the 
court may détermine its materiality. 

[Ed. Note.— For other cases, see Perjury, Cent. Dlg. §§ 82-89; Dec. 
Dlg. § 25.*] 

3. Perjuet (§ 29*) — Teial — Bueden of Peoop. 

In prosecutions for perjury, It is only necessary to plead and prove 
that the alleged perjurious statement was eonsciously false, and it is not 
necessary to plead or prove the true facts to which the false statement 
referred. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 97-106; Dec. 
Dlg. § 29.*] 

4. Perjuet (§ 11*) — Eléments— Materl4Lity of False Statement. 

Within a statute making crimlnal any false statement in a customs déc- 
laration as to any matter material thereto, a statement as to the absence 
of any suppressed facts by which the United States might be defrauded 
was material. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 3S-54 ; Dec. Dlg. 
? 11.*] 
6. Peejtjet (§ 26*) — Indictment — Sbtting Forth False Statement. 

While an allégation, in an Indictment for perjury, that accused made a 
willfuUy false statement without expressly indlcatlng the false statement, 
is not ordinarily sufflclent, where this allégation was preceded by alléga- 
tions making it perfectly clear what the statement was, the Indictment 
was not insufficient. 

[Ed. Note. — For other cases, see Perjury, Cent Dig. §§ 90-94; Dec. 
Dig. § 26.*] 

Herman A. Salen was indicted for perjury. On motions to quash 
the indictment. Denied. 

H. Snowden Marshall, U. S. Atty., of New York City (Frank E. 
Carstarphen, Asst. U. S. Atty., of New York City, of counsel), for the 
Tjnited States. 

Erwin, Fried & Czaki, of New York City, for défendant. 

HAND, District Judge. [ 1 ] I shall consider only the second ques- 
tion raised, i. e., whether it now appears that the indictment is defective 
in alleging that the défendant swore f alsely in saying : 

•For other cases see same topic & | nvmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Nothing bas been on my part, nor to my knowledge on the part of any oth- 
er person, concealed or suppressed whereby the United States may be de- 
frauded." 

The clause must refer, I think, to information which, if known, 
would enable the United States to get larger duties than it would if 
the entry went through at the values fixed in the consular invoice. 
Knowledge of a suppressed invoice which in fact stated other values 
at the place of export, ail would agrée, would corne within the clause. 
I can see no reason to limit the words to such an invoice ; on the con- 
trary, the fair meaning appears to me to include any document which, 
if known, would hâve led the United States to fix the duties at a 
higher figure. Of course, the United States must prove that the de- 
fendant knew that the document, if discovered, would hâve so result- 
ed, and it may be hard to show that a document, designed only as the 
basis of sale values, would, if known, hâve resulted in such action by 
the United States. That, however, is not raised by this motion. The 
sole question hère is whether the United States by any possibility could 
show that documents, like those hère in question, would inevitably hâve 
set the authorities upon an inquiry which would hâve resulted in larger 
duties. If, as is suggested, it had appeared that there were, to the 
defendant's knowledge, continuons and parallel invoices setting out 
selling priées five times as great as the consular invoices, I should at 
once hâve regarded the consular invoices as fraudulent, had I been an 
appraiser. Were I a juror I should hâve no difficulty, I think in con- 
cluding that any man who knew of such invoices knew very well that 
they would provoke such action by the appraiser, and that their sup- 
pression, therefore, would defraud the United States of duty other- 
wise collectible. At least, I should ask for a very full explanation. 

However, it is asserted that forms 3 and 4 show that the suppression 
must be in the entry or invoice. I am not prepared to assent to the 
proposition that, even if this were so, and the case arose under either 
form 3 or 4, it would not be a crime to swear to the déclaration with 
such knowledge as is hère alleged, but it is not necessary to go so far, 
because the phrase in forms 1 and 2 is purposely différent. Under 
forms 1 and 2 the déclarant must swear that neither he nor any one 
else has suppressed anything. Obviously this includes also matters 
which could not be included in the invoice, and refers to information 
which would not naturally be in the invoice. To interpose the words 
"in such entry or invoice" into forms 1 and 2 makes nonsense if only 
the déclarant is to swear to it. Nor can I agrée that the suppression 
must be of a document which would in usual course come to the au- 
thorities, as such invoices as thèse would not. If the déclaration in- 
cludes, as it does, matters extraneous to the invoice itself, it cannot be 
limited to other documents which usually come to the authorities, be- 
cause usually no other documents do come, and the entry is made upon 
the consular invoice. The gênerai purpose indeed of the déclaration 
clearly is to search the conscience of the déclarant and to require him 
to State ail that he knows which any one is keeping from the authori- 
ties and which would resuit in higher duties. It would be narrow to 
seek to give it less than its natural scope. If a distinction is sought be- 
tween failure to disclose and suppression or concealment, it is enough 



*22 216 FEDERAL EEPOETER 

for this purpose to refer to the fact that the United States hère asserts 
that the figures corresponded between consular invoices and thèse doc- 
urnents, but that the correspondence was colorable and intended to de- 
ceive. 

I am satisfied that the counts are sufficient on this point, and the mo- 
tion is denied. 

On Further Motion to Quash. 

[2] The objection to the indictment is that there is no allégation 
that the Goetz invoice was material to the "purposes of the déclara- 
tion." This indictment falls within subsection 6, which makes crirai- 
nal any false statement in the déclaration "as to any matter material 
thereto." In common-law prosecutions for perjury the indictment 
must allège that the perjurious statement is material to the inquiry, 
which may be donc, either by an allégation simply (Markham v. United 
States, 160 U. S. 325, 16 Sup. Ct. 288, 40 L. Ed. 441), or by pleading 
the setting f rom which the court may détermine the materiality (Reg. 
V. Harvey, 8 Cox's Cr. Cases, 99, Ammerman v. United States, 185 
Fed. 1, 108 C. C. A. 1). 

[3] I understand the argument to be that, not only must the con- 
tents of the statement be material to the entry, but that the truth must 
be so likewise. It is, of course, scarcely possible that the contents of 
the statement should be relevant and the truth be irrelevant, but the 
case might be proved without showing any facts relevant to the entry, 
except in so far as the declarant's knowledge itself were relevant. For 
example, it might abundantly appear from the defendant's speech, and 
conduct that his statement was false, without its appearing what were 
the true facts to which his false statement referred, and this would be 
quite enough to convict him. In this district at least, we never require 
the United States, in prosecutions for perjury, to commit itself to the 
truth about the subject of the statement, but allow it to allège merely 
that the statement was consciously false, and prove that fact in any 
way it can. United States v. Freed (C. C.) 179 Fed. 236. Many things 
might disprove the statement which would not prove the truth about 
its contents at ail. Under this rule the United States need hâve said 
nothing at ail about the Goetz invoice, or more than that the statement 
was consciously false. Other proof than the invoice no doubt will be 
produced upon the trial to show that Salen knew that its suppression 
might defraud the United States, but that need not be pleaded any 
more than the invoice need hâve been. 

[4] Coming, then, to the real question, that is, the materiality of 
the content of the statement, there can be no doubt that the absence of 
any suppressed facts by which the United States might be defrauded 
was material to the action of the authorities. It gave them added as- 
surance of the truth of the invoice, and enabled them to assume that 
It was a complète statement of the truth. It may be urged that the 
phrase used in this statute puts it out of the usual rule relating to per- 
jury, and imposes a further duty. I cannot see the least reason for 
this; the "matter material" means, I think, the subject-matter or con- 
tents of the statement, not the facts to which the statement refers. It 
is no more than a provision that the statement shall itself be material. 
I do not mean that it cannot be made grammatically to refer to both 
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the statement and the true facts which the statement purported to 
cover, but one should interpret the law according to the custom in 
prosecutions for perjury, and not as though it created a new crime. 
Nor is there the least reason for compelHng the United States in this 
case to expose its theory of the truth or its évidence upon the assign- 
ment of perjury, which does not apply in any other case. 

[5] The assignment of perjury is not formally laid till the last para- 
graph of the indictment. There it is alleged that the défendant made a 
willfuUy false statement. Ordinarily this vvould not be enough, the 
false statement must be expressly indicated. However, the foregoing 
allégations in the indictment make it perfectly clear what the statement 
is. Indeed, in view of the allégations regarding the Goetz invoice, 
though they are evidentiary in character and so argumentative, I might 
hâve held the assignment of perjury good without the last paragraph. 
It is not necessary to hold that, because the indictment as a whole 
leaves not the slightest doubt that the défendant is charged with a con- 
sciously false statement in respect of the absence of any suppression. 
It makes no différence just where the allégations occur; I am not dis- 
posed to chop logic where the intent is apparent. 

Motion to quash denied. 



THE PERRT G. WALKER. 

In re GILCHRIST TRANSI'. CO. et al. 

(District Court, W. D. New York. June 5, 1914.) 

1. ADMIEALTY (§ 85*) — FiNDINGS or COMMISSIONER — Beview. 

The rule that flndings of faet made by a commissioner In an admlralty 
suit are presumptively correct, and that the burden rests on one attaciî- 
Ing them to show error, appllés not only where the witnesses appear be- 
fore him and the testimony is conflicting, but also in cases wherein his 
conclusions are based on documentary évidence, and where the review- 
ing court has an equal opportunlty for the exercise of indlvidual judg- 
ment. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 619, 620 ; Dec. 
Dig. § 85.*] 

2. Shipping (§ 210*) — PBocEEDiNas FOE Limitation of Liabilitt — Intebest. 

Where the insurers of a vessel are the real petitioners in a proceeding 
for limitation of llability, the appointment of receivers in Insolvency for 
the owner is not ground for dlsallowance of interest on the stipulated 
value, but when there has been undue delay In the proceedings, due 
largely to the fault of claimants, such fact may properly be taken into con- 
sidération in the allowance of interest. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 660; Dec. Dig. 
§ 210.*] 

In Admiralty. Pétition by the Gilchrist Transportation Company, 
as owner of the Steamship Perry G. Walker, and by George A. Garret- 
son and Samuel P. Shane, as receivers of said company, for limitation 
of liability. On exceptions to report of commissioner. Confirmed. 

Convers & Kirlin, of New York City, and Charles B. Sears, of Buf- 
falo, N. Y. (J. Parker Kirlin and Charles R. Hickox, both of New York 
City, of counsel), for petitioners. 

Hermon A. Kelley, of Cleveland, Ohio (Hoyt, Dustin, Kelley, Mc- 

•For other cases see saœe topio & § numeee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Keehan & Andrews and George W. Cottrell, ail of Cleveland, Ohio, of 
counsel) for Pittsburgh S. S. Co. 

Clinton & Clinton, of Buffalo, N. Y. (George Clinton, Jr., of Buffalo, 
N. Y., of counsel), for Canadian Pac. Ry. Co. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (Edw. H. Letch- 
worth, of Buffalo, N. Y., of counsel), for His Britannic Majesty, as 
represented by the Government of the Dominion of Canada. 

HAZEL, District Judge. This case cornes before me upon excep- 
tions filed by the petitioners to the report of the commissioner as to 
the amounts awarded by him to the Pittsburgh Steamship Company, 
owner of the steamship Crescent City, the Canadian Pacific Railway 
Company, owner of the steamship Assinoboia, and His Britannic Maj- 
esty, as represented by the government of the Dominion of Canada, 
owner of locks at Sault Ste. Marie, and as to the estimate made by him 
of the sound value of the steamer Perry G. Walker. In the brief sub- 
mitted by proctors for the Pittsburgh Steamship Company, there is a 
suggestion that the latter is entitled to a preferential lien on the limita- 
tion fund as against the dominion government, and at the first hearing 
proctors for the dominion government contended on varions grounds 
that the dominion government was entitled to a paramount lien on the 
fund. Thèse contentions, however, were not pressed at the rehearing, 
and therefore, without dwelling at length upon the question of priority 
of claim, I hold that ail the claimants are entitled to share pro rata 
in the fund, and that none of them is entitled to preferential payment, 
but that each is on a parity with the others. 

According to the report of the commissioner, the steamship Crescent 
City was damaged to the amount of $146,843.14, the Assinoboia to the 
amount of $35,965.47, and the Canadian locks at Sault Ste. Marie to 
the amount of $51,824.15; and the petitioner, the Gilchrist Transpor- 
tation Company, owner of the steamer Perry G. Walker, was entitled 
to limit its liability to $204,109,35, the damaged value of the Walker on 
June 7, 1909, including pending freight, amounting to $1,831.26. 

By agreement of the parties, as evidenced by a stipulation filed herein, 
it appears that on June 7, 1909, the steamer Walker, a large freight car- 
rier, collided with the lower Canadian lock gâtes at Sault Ste. Marie, 
while the steamers Assinoboia and Crescent City were in the lock, or 
entering it, and, as the lock gâtes were broken by the violence of the 
contact, the downward rush of the water brought together with great 
force, first the Assinoboia and the Walker, and then the Crescent City 
and the Assinoboia; ail three vessels being greatly injured, as were also 
the lock, lock gâtes, and banks. The collision concededly resulted en- 
tirely from the négligent navigation of the steamer Walker, although 
the résultant damage was without the knowledge or privity of her 
owner. 

The contention of the petitioners is that the commissioner erred in 
refusing to find that the sound value of the Walker did not exceed the 
amount of $185,000, and that the so-called damaged value did not ex- 
ceed the sum of $147,278.09. After careful considération I hâve 
reached the conclusion that the exceptions to the report are untenable. 
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and that the sound value and damaged value of the steamer were cor- 
rectly ascertained. Ihe findings of fact of the commissioner are pre- 
sumptively correct, even though the witnesses did net personally appear 
before him and give testimony. 

[1] The gênerai rule puts upon the petitioners the burden of proof 
that the commissioner was mistaken in his conclusions, and this rule I 
conceive applies, not only where the witnesses appear before him and 
the testimony is conflicting, but also in cases wherein his conclusions are 
based upon documentary évidence, and where the reviewing court bas 
an equal opportunity for the exercise of individual judgment. I think 
that this presumption is not overcome by the testimony of the petition- 
ers, and that there was sufficient proof to sustain the report. It may be 
that, if the évidence had been before me in the first instance, I might 
hâve found the sound value of the Walker to hâve been somewhat less, 
and perhaps hâve differently supported my conclusions (as to this I am 
unable to state positively) ; still in the record I discover no sufficient 
ground for modifying the findings or for difïerently chancering the 
items. 

The petitioners criticize the commissioner for wholly disregarding 
the estimâtes of their witnesses as to the value of the steamer owned 
by them, but the criticism is not warranted by the proof s, and I am un- 
persuaded that he erred in that respect. His estimâtes were primarily 
based on the ordinary cost of constructing a vessel of the dimensions, 
burden, and type of the Walker at the time she was prepared for nav- 
igation. The testimony of the claimants clearly shows that her fair 
value at such time in fact exceeded the cost of her construction, since, 
according to the unequivocal testimony of the expert witnesses Calder 
and Logan for claimants, there was a saving of $7,500 in the cost of 
building the Walker, because she was built under a contract for the 
building of eight vessels of similar dimensions and type, and that such 
saving was possible owing to the use of one set of drawings, patterns, 
mokls, etc. The testimony of a contrary import is not entitled to as 
much weight as is the foregoing testimony, inasmuch as the witnesses 
for petitioners omitted f rom their calculations varions items of expense 
necessarily incurred in the construction of a solitary vessel of the type, 
burden, and class in question, and which would hâve been incurred in 
the construction of the Walker, had she not been built under the con- 
tract already referred to. The commissioner, I think, rightly took into 
considération what it would actually hâve cost to construct the Walker 
independently of the other seven vessels, and that a single construction 
would hâve incurred expenses for inspection, interest on payments, etc., 
which, under the contract, were distributed among the several boats. I 
am therefore of the opinion that the value of the Walker at the time of 
her completion exceeded the actual cost of constructing and fitting her 
for navigation. 

I hâve also examined into the asserted dépréciation in the value of 
the Walker on account of obsolescence on the ground that, subséquent 
to her construction, steel vessels were built with supporting arches in 
place of stanchions, but I do not think that this fact greatly lessened 
her value, or made her objectionable for transporting purposes or de- 
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creased her earning capacity. The évidence shows that, at the time she 
was built, her stanchions were of the latest type and were set back four 
feet from the hatch openings, thus facilitating loading and unloading, 
and overcoming the objections to prior vessels, wherein the stanchions 
were set close to the hatch openings. It is perhaps true that the later 
arch type of vessels possesses some advantages not possessed by the 
Waiker or stanchion type of boat, but not so many as to appreciably 
affect the value. As well said by the commissioner in the opinion filed 
by him with this report : 

"It is more theory than fact that a vessel of the arch construction type can 
be so luuch more expeditlously unloaded than the Waiker, as is claimed by 
some of the witnesses, and that the dock owners refuse to unload such ves- 
sels as the Waiker. The imcontradicted testimony of the witnesses having 
similar beats engaged in carrying bulk freight is to the contrary. Further- 
more, as a matter of fact, for the purpose of carrying many mlxed cargoes, 
where temporary bulkheads are needed, a vessel of the Waiker construction 
is better or more convenient than one having an arch construction." 

[2] It is next urged, in behalf of the petitioners, that they should not 
be required to pay interest on the amount of the limitation fund on the 
grounds that the Gilchrist Transportation Company is insolvent ; that 
the receivers are trustées ; and that there was delay by the claimants 
in taking their testimony. It appears that the receivers were appointed 
in an equity proceeding to conserve the assets of the company on ac- 
count of insolvency. But, however that may be, the record suggests 
that the liability for losses herein will be met by the underwriters of 
the Waiker, who are the real petitioners, and, assuming such to be the 
case, interest obviously should not be disallowed on the ground of trus- 
teeship or insolvency. 

The proceeding, however, should hâve been expedited. The libel 
was filed January 15, 1910, six months after the disaster, and the péti- 
tion for limitation of liability on March 1, 1910. The record shows 
that both sides at varions times accommodated each other in the taking 
of testimony by continuances, and that there was f urther delay after the 
first hearing, owing to the joint acts of the parties. While it is not clear 
that the case at any lime was unduly delayed by claimants, still I think 
there was such amiable acquiescence in postponements and continu- 
ances that to allow interest from the time of the accident would not be 
fair. But I think that interest should be allowed on the amount unpaid 
by the petitioners from the time the commissioner filed his report, to 
wit, on April 2, 1913, and that owing to the early concession by the 
petitioners of sole fault for the collision, and their willingness from 
the beginning to stipulate the claim on présentation of bills for repairs 
and construction, without other proof of claims, and taking into con- 
sidération their partial payment of losses on June 10, 1911, in a sub- 
stantial amount, the interest from the date of the report should be at the 
rate of 3 per cent. only. 

A decree, with cost,_ will theref ore enter, confirming the report of the 
commissioner, and conforming with this décision as to preferential 
payments and interest. 
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THE UEKO MENDI. 

(District Court, K D. Pennsylvania. August 5, 1914.) 

No. 37. 

1. Salvaqe (§ 9*) — ^Nature of Service— Rescue of Geounded Steamship — 

Compensation. 

Eespondent steamship, worth, with hor cargo, $112,000, at about dead 
high water struck he&â on upon a sunken mud scow off the mouth of tlie 
Elizabetli river in Hampton Roads, where she stuck, restlng upon the scow 
for about 20 feet of her length forward. The weather was calm, and she 
was in no immédiate danger, although there was danger of strain as the 
tide fell. The erew were unable to work her ofC, and the code signal of 
distress was given, in response to whlch libeiant's tug, worth $40,000, came 
to her assistance, and in less than three hours' work released her and she 
proceeded on her voyage. The services of the tug were at iirst declined 
but afterward accepted and were rendered promptly and with sklll, but 
involved no more than ordinary risk. The tug ofCered to perform the 
service for a fixed price, but the offer was declined, and no prlce was 
agreed on or offered then or thereafter. Held, that the service was one of 
salvage and that libelant was entitled to an award of $500 therefor. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 17; Dec. Dig. 
I 9.*1 

2. Salvage (§ 8*) — Nature — "Distress"— "Danger." 

The "distress" and "danger" to which a shlp needs to be exposed to en- 
title its rescuer to salvage need net be actual or immédiate, or the dan- 
ger imminent and absolute. It is sufficient if at the time the assistance 
is rendered the ship has eneountered any damage or misfortune which 
mlght possibly expose her to destruction if the services were not ren- 
dered, or if a vessel is In a situation of actual appréhension though not 
of actual danger. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 14, 15; Dec. 
Dig. § 8.* 

For other définitions, see Word s and Phrases, vol. 3, pp. 2132, 2133; 
vol. 2, p. 1824.] 

In Admiralty. Suit by the Southern Towing Company, owner of the 
tug Virginian, against the steamship Urko Mendi. Decree for libelant. 

Pindings of Facts. 

The court makes the foUowing flndings: 

(1) The libeiant's tug, by which the salvage services claimed were per- 
formed, Is of the value, with her tackle and equipment, of $40,000. 

(2) The Urko Mendi, the vessel for which the salvage services were per- 
formed, is a steamship of the value of $100,000, and her cargo was of the 
value of $12,750. There was no testimony or évidence in the case from which 
the amount of the freight can be found, and it is therefore not found. 

(3) The steamship struck head on and ran upon a sunken mud scow off 
the mouth of the Elizabeth river in Hampton Roads, near Norfolk, Va., on 
July 8, 1910. The steamer rested upon the scow for 20 feet of her length for- 
ward and stuck fast. The efforts of her pilot master and crew f ailed to get 
her off. She ran on the scow at nearly dead high water. The rise and fall 
of the tide was abolit three feet The weather was clear and the sea calm, 
with every promise of the continuance of thèse conditions. She was in a posi- 
tion of some risk and danger of damage, however, from being subjected to the 
certalnty of a strain if lef t on the scow on a falling tide. 

(4) The steamer sounded the code signal of distress, and the master and 
crew of the tug Virginian, belonging to the libelant, went to the rescue. The 
offer of services was at first declined, but afterwards accepted. A heavlng 

•For other cases see eame toplc & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Une was thrown to the steamer from the tug, and by means of thls a liawser 
was hauled aboard the steamer and was made fast by authority of the master. 
The tug then worked to haul the ship f ree of the scow. In thls she was suc- 
cessful, with the aid of the B. V. McCauUey, another tug. No claim is made 
by the latter for its services. The steamer was in condition to proceed upon 
her voyage. There was no évidence from which the amount of damage sus- 
tained by her can be determlned, and the amount of such damage is not found. 

(5) The services rendered by the tug Vlrginlan were rendered promptly and 
with skill. They were, however, ordinary and involved merely ordinarv rlsk 
of damage from the hawser belng fouled in the propellor or from the deck 
housings belng side-swiped by the hawser of the other tùg and from the haw- 
ser belng stralned or chafed. A part of a new manilla hawser was chafed. 
The damage from thls and her expenses was fflOO. The time of service and 
going and returning was less than three hours. 

(6) The master and crew of the Vlrginlan offered the service afterwards 
rendered at an .agreed compensation. Thls was declined by the steamer, and 
the services were rendered wlthout any agreement on the amount of compensa- 
tion or price stlpulated. The steamer salled wlthout maklng compensation or 
ofCer thereof and has since neither tendered nor expressed a wlUingness to 
tender compensation to llbelant. 

(7) So far as the same is a question of fact the court flnds salvage services 
to hâve been rendered by the llbelant and that salvage was earned. 

(8) So far as the same is a question of fact the court flnds the salvage to 
amount to the sum of $500. 

Conclusions of Law. 

The court fiuds the foUowlng conclusions of law: 

1. So far as the same Is a question of law, the court flnds the llbelant to be 
entitled to salvage, and the amount thereof to be the sum of $500. 

2. The llbelant Is entitled to costs. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant 
Howard H. Yocum and Biddle, Paul & Jayne, both of Philadelphia, 
Pa., for respondent. 

DICKINSON, District Judge (after stating the facts as above). We 
hâve withheld a ruling in this case until we could go over the full and 
elaborate paper book submitted by the respondent. 

Spécifie findings of facts and conclusions of law are fîled herewith. 

This case is close to the border land between a claim for compensa- 
tion for mère services rendered and a genuine claim for salvage. In 
attempting to find a just measure of the compensation which should be 
allbwed and détermine just how it should be applied when found, the 
mind feels itself to be very much of a derelict in its turn and "to be at 
sea without rudder or compass." The only measure we hâve is that in 
determining "the amount of salvage to be decreed there is no fixed rule 
nor binding précèdent nor practice in admiralty." This is in the very 
nature of things as it must be but just as surely affords little aid to the 
tribunal charged with the responsibility of making the admeasurement. 
We further know that it may be only "a little more than rémunération 
pro opère et labore," and that we "may give compensation in the nature 
of salvage for services which fall below those necessary to found a 
strict salvage claim." A little more aid is given by an enumeration of 
some of the éléments of the problem which may be considered. Thèse 
observations présuppose the conclusion that in the judgment of the 
court the real question in this case is one of the amount of compensa- 
tion. We do so regard it. The mind can, with some degree of satisfy- 
;ing comfort, reach conclusions on ail the other questions which arise. 
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[1] The substantial facts are reasonably clear. The Urko Mendi, 
the ship concerned, is of the tramp type of steamer, and of Spanish 
register, and was partly loaded witJfi coal. In leaving the port of Nor- 
folk she "grounded" on a sunken barge or mud scow in Hampton 
Roads, just outside the mouth of Elizabeth river, on July 8, 1910, and 
stuck there. She struck on the slack water just as the tide was about 
to ebb. What damage she might hâve sustained f rom striking the barge 
or might further sustain f rom being hauled ofï was problematical. The 
scow was fitted with iron cleats and nigger heads, any one of which 
might hâve punched a hole in the ship's bottom. The tide at that place 
and at that time of year under the conditions of wind and weather then 
prevailing had a rise and fall of about 31/2 feet. What the effect of 
the fall of the tide would hâve had is again problematical. She struck 
bow on with her engines going f ull speed ahead, but she had not at the 
time gained full headway. She ran her nose up over the scow.so that 
she was pivoted at a point possibly twenty feet aft of her stem head. 
Tliere was plenty of water under her stern to float her at dead low wa- 
ter. As her stem dropped with the tide, the effect might hâve been to 
hâve caused her to slide off the obstruction. If, however, she had stuck, 
the effect would hâve been to hâve greatly increased the strain upon 
her hull. Just hère the court owes the amende honorable to counsel for 
the libelant and to his expert witnesses. The offer was made to prove 
by experts that the ship was in a position of danger. This impressed 
the court as having référence to the condition of things when she struck, 
and this line of testimony was open in this view of it to the criticism 
that the opinions of the witnesses would be merely the expression of 
the obvious (for instance, as one of the witnesses expressed it "it does 
a ship no good to run her on anything"), or it would be to express an 
opinion upon unknown conditions because there were no facts known 
as to conditions under the ship where she was fast. The tonnage of 
the ship, the weight of her cargo, her size, the depth of water under her 
forward and aft, the fall of the tide, and other facts bearing upon the 
amount of strain to which she would be subjected, were known, how- 
ever, and the effect upon her with respect to the probable damage she 
would incur when the tide fell was a proper subject for the expression 
of expert opinion. This f eature of the case was not présent in the mind 
of the court when the offer was made. What was in mind was, as has 
been stated, only conditions when the ship struck. 

[2] The libelant is reasonably within the facts and entitled to the 
finding which we hâve made in its favor that the ship rescued was in 
distress and danger. This distress need not "be actual or immédiate" 
or the danger "imminent and absolute." "It is sufficient if at the time 
the assistance is rendered the ship has encountered any damage or mis- 
fortune which might possibly expose her to destruction if the services 
were not rendered," or "if a vessel is in a situation of actual appréhen- 
sion though not of actual danger." Such appréhension as there was, 
however, and such danger as existed, was allayed and moderated by the 
facts that the season of the year ; the then state of the weather, and 
what at that time of year it might reasonably be expected to be, were 
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propitious; the shîp was lying fairly comfortably, and she was within 
easy reach of assistance. Those on the ship, however, appreciated at 
least the difficulties of her predicament, and, although they had not 
exhausted ail efforts to get her off without assistance, they recognized, 
if not her helplessness, her need of help, for we hâve found that she 
blew distress signais. The testimony raises some question whether the 
signais were the code signal of distress or a private signal to another 
tug, but the weight of the évidence is that they were code signais, and 
we hâve so found. Another élément in the case is whether the ship re- 
fused the aid proffered by the libelant. 

We do not accept the proposition in its entirety as advanced by coun- 
sel for the respondent as to the right of the master of a vessel in distress 
to deprive salvors of their just claims by a refusai of assistance and a 
répudiation of their offers of help, nor do we subscribe to the doctrine 
laid down in some of the cases to which he lias ref erred us. 

The right of a master, however, who has a justified confidence in his 
ability to take care of himself and his vessel, and a well-grounded and 
reasonable expectation of doing so, to refuse assistance, is undoubted, 
and this we find to hâve been the right of the master of this ship This 
feature of the case falls eut of practical considération, however, because 
of the fact which we find in favor of the libelant, that the master hère, 
although at first declining help, finally accepted of it. This acceptance 
was not the act of the crew without his knowledge or participation, but 
was that either of himself or his chief officer, done with his full knowl- 
edge and acquiescence. 

The allégation of fact set up by the défense that the libelant had vol- 
unteered the service rendered, and it was accepted under an agreement 
that it was to be rendered for nothing, is not supported by the évidence, 
and we refuse to find this as the fact. 

As to another of the éléments in the case involving the character of 
the services rendered, we find them to hâve been of a scarcely more 
than ordinary and commonplace kind. There was an entire absence 
of the heroic, and the risks incurred were only those which confront 
men who follow the water in their every day avocations. They were 
merely the ordinary and usual risks. This applies also to the libelant's 
tug and her tackle. There was some possible risk of the housings above 
deck on the tug being side-swiped and the usual strain on hawsers and 
danger of chafing. A new manilla hawser was in fact chafed. Al! that 
was done was to throw a heaving line abroad the ship by which a 
hawser was hauled in and made fast, and then the ship pulled off into 
deep water by a sweeping movement of the tug and puUing f rom side 
to side. This work was, however, successful, although it should be 
added that she had part of the time the aid of another tug which made 
no claim for her services because of her relations with the ship. The 
whole time employed, including going and returning, was a matter of 
less than three hours. 

It should be added that the merit of the conduct of the libelant con- 
sisted in the promptness of her act in proffering assistance and its suc- 
cess. No skill of seamenship beyond the ordinary was called for, but 
ail that was called for was well performed. The tug was well handled. 
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ITie only other élément in the case which need be adverted to is the 
value of the ship, cargo, and freight, which was removed from danger, 
if not actually saved, and the value of the property involved in what- 
ever risk was incurred in rendering the service. The ship was enabled 
to complète her voyage and earn the freight to which she was entitled. 
Of the amount of the lattér we hâve no évidence. The ship and her 
cargo had an admitted value of $112,750. The rescuing tug was worth 
about $40,000, including her tackle and equipment. 

It might be added, to complète the récital of the salient facts, that 
the tug was kept at some expense in readiness to perform just such 
services as were rendered, and the further f act should be stated that no 
ofïer to compensate her has been made. This invites the observation 
that the ship might hâve kept the expense of getting her afloat within 
very reasonable limits by bargaining for the services of the tug, and, 
in the absence of any such bargain, that, if the efforts of the tug had 
been unsuccessful, she would hâve received no compensation at ail. It 
is évident that we hâve in the case only the élément of value upon which 
to found a claim for salvage of any considérable amount. 

Taking everything into considération, we hâve concluded to make 
an allowance of $500 to the libelant, together with costs. We are aware 
that such an award is probably open to the criticism on the part of the 
respondent of being an excessive allowance for the services rendered 
and on the part of the libelant as being inadéquate salvage considering 
the value of property involved. 
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(District Court, W. D. Arkansas, Ft. Smith Division. May 30, 1914.) 

l. Wateks and Water Covbses (§203*) — ^Wateb Companies — Contbact with 
City — Construction. 

By ordinanee défendant clty granted a franchise to and entered Into a 
contract with tlie predecessor of plaintiff water oompany. By the con- 
tract the city was given the right to purchase the plant of the company 
at stated periods, but by a subséquent agreement such rlght was post- 
poned for 20 years from October 1, 1887, which was beyond the term of 
the franchise. By the original and subséquent contracts, water for cer- 
tain purposes was to be furnished for the use of the clty free, and such 
agreement was to continue in force "during the existence of the franchise 
and contract." After the expiration of the term of the franchise, both 
the franchise and contract were treated by both parties as eontinulng in 
force; bills for hydrant rentals under the contract being presented and 
paid as before. On October 1, 1907, the city, having elected to purchase, 
brought suit to hâve the value of the plant determined in accordance wltli 
a provision of the contract. Shortly afterward plaintifC notlfled the city 
that it would thereafter charge for the water previously furnished un- 
der the contract free, but to this the city refused to assent. Beld, that 
the contract period, during which the priées flxed therein were to con- 
tinue in force, included the time necessary for the city to complète the 
purchase, and that plaintiff could not recover for water furnished the clty 
during the pendency of the suit, which under the contract was to be free. 
[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§1 289, 290-299 ; Dec. Dig. § 203.*] 

*For other cases see same toplc & i numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. AssuMPsiT, Action of (§ 7*)— Gbounds of Action— ImplIed Promise. 

One of the purposes for whlch plaintiff contracted to furnish water free 
was the flushlng of sewers. After its notice that it would charge for wa- 
ter 80 furiïished, and counter notice by the city that it would not pay for 
the same, plaIntiflE continued to furnish It. Held, that if not furnished 
under the bontract, plaintifC could not recover therefor on an implled as- 
sumpsit, sinee no promise to pay can be implied, contrary to the express 
déclaration of the party sought to be charged. 

[Ed. Note. — For other cases, see Assumpsit, Action of, Cent. Dig. §§ 37- 
41; Dec. Dig. § 7.*] 

At Law. Action by Municipal Waterworks Company against the 
City of Ft. Smith. Trial to court. Judgment for défendant 

Read & McDonough, of Ft. Smith, Ark., for plaintifï. 
Kimpel & Daily, of Ft. Smith, Ark., for défendant. 

YOUMANS, District Judge. This is a suit by plaintifï against de- 
fendant for the value of water alleged to hâve been furnished by the 
former to the latter from January 1, 1908, to April 5, 1911. It has been 
submitted to the court sitting as a jury. The subject-matter grows out 
of a suit begun prior to January 1, 1908, and terminated in April, 1911, 
which the city of Ft. Smith instituted against the plaintiff to enforce 
an option to purchase the plant, reserved in the franchise granted by 
ordinance to plaintiff's predecessor, March 31, 1884, being Ordinance 
No. 35. That ordinance, with amendments thereto, appears in Read 
& McDonough's Digest of the Ordinances of the City of Ft. Smith 
as sections 1069 to 1103, both inclusive. Section 1085 is as follows : 

"Sec. 1085. Right to Purchase. — The dty shall hâve the right to purchase 
said waterworks and appurteiiances at the expiration of ten years from Janu- 
ary 1, 18S5, and at the expiration of every flve years thereafter, at their falr 
and équitable value of the works, lands, buildings, machinery and equipments ; 
such value, in case the parties can not agrée, to be determined by arbitratlon, 
as provided by the state, or, if that method is not satisfactory, by the circuit 
court of Sébastian county for the Fort Smith district, aa other questions of 
fact — any delays in such proceedings not to forfeit the right of the city to 
make such purchase, and any Incumbrance upon said works and property 
shall be subject to the right of the city to purchase the same as herein pro- 
vided." 

On February 22, 1887, the city council of the city of Ft. Smith 
passed a resolution which appears in the Digest as section 1092, as 
follows : 

"Sec. 1092. Extension of Contract and Right of Purchase — Whereas, the 
Fort Smith Waterworks purpose, as set forth by their letter addressed to the 
mayor and city councU of February 2, 1887, to increase the efficiency of their 
works by putting up, at great expense, new machinery, with the capacity t» 
insure a sufRcient supply of water for ail purposes, as required by the terms 
of Ordinance No. 35 (a), not only for the wants of the présent inhabitants, 
but sufflcient to keep pace with the wants of our rapidly increasing popula- 
tion. Therefore, be it resolved, that in considération of said additions and im- 
prsvements the city hereby waives the right of purchasing said waterworks, 
as provided for in section 9 of said Ordinance 35, for the fuU term of twenty 
years, from and after the completion of said addition and improvements, as 
indlcated in the letter above referred to; provided, that the said improve- 
ments shall be commenced at once and shall be completed on or before the 
,flrst day of October, A. D. 1887, or sooner If practicable, unless prevented by 
ùigh water. Resolution February 22, 1887." 

•For other oases see same toplc & § numbek in Dec. £ Am. Diga. ISOT to date, & Rep'r Indexes 



MUNICIPAL WATEEW0BK8 CO. V. CITY OF FT. SMITH 483 

Section 7 of the original ordinance appears in the Digest as sectien 
1081, and is as follows: 

"Sec. 1081. Hydrants, Number and Kind. — There shall be located at such 
places (on the Unes of mains as laid by said grantees) , as the city eouncil may 
approve, not less than fifty douWe-tlpped, brass-mounted, anti-freezing flre 
hydrants, with two and one-half inch nozzles for fire hose; sald hydrants to 
be furnished, erected and kept in repair by said grantees, and for the use of 
each and every of which fire hydrants, froni and after the completion of sald 
waterworks and tests as hereln provided, during the continuance of this fran- 
chise, said city hereby agrées to pay the sald grantees, or thelr assigns, the 
sum of slxty dollars per annum. The said grantees shall furnish and ereet 
additional hydrants when so ordered by the city eouncil, for the use of each 
and every additional hydrant, from and after the time when they are ready 
to supply water, notice thereof to be given In writing to the city recorder, the 
city hereby agrées, during the continuance of this franchise, to iwy the sum 
of fifty dollars per annum ; ail hydrant rental to be paid semiannually on the 
15th day of January and July of each year." 

Part of section 9 of the original ordinance appears in the Digest as 
section 1087, and is as follows : 

"Sec. 1087. Right to Maintain and Operate the Same. — At the expiration of 
this franchise, if the city is not the owner of said waterworks, the grantees 
shall continue to hâve the right to maintain and operate the same, the city 
haying the right to continue the use of the fire hydrants upon such terms 
as may be then agreed upon, or, if the parties do not agrée, then at the mini- 
mum rates for water actually used." 

In section 1088, being part of the original ordinance fixing annual 
water rates, appears the f oUowing : "City offices and prisons included 
in hydrant rent." 

In January, 1891, a supplementary contract was entered into by 
plaintiff and défendant, which appears as section 1093 of the Digest, 
and is as follows : 

"Sec. 1093. Supplemental Contract — Standpipe — Hydrants and Other Con- 
ditions. — The board of public affairs of the city of Forth Smith be and is 
hereby authorized to enter into a contract with the Fort Smith Water Com- 
pany to settle existing difflculties between said 'city and company, in the fol- 
io wing terms: Contract between the city of Forth Smith and the Fort Smith 
Water Company. It is hereby agreed by and between the city of Fort Smith, 
Arkansas, party of the first part, and the Fort Smith Water Company, party 
of the second part, that the party of the second part shall put in its plant 
for said city, a new set of pumps with a capacity of not less than two and a 
half million gallons per day ; shall erect a stand pipe or water tower, at or 
near its présent réservoir; shall put a filter in said plant; shall put in a 
twelve-inch supply main from tbe réservoir along Ijexiugton avenue to Little 
Rock avenue; thenee along Little Rock avenue to Thirteenth street; thence 
along Thirteenth street to North street ; thence along North C street to 
North Fourth street ; a ten-inch main from South D. street along Wheeler ave- 
nue to Carnall avenue; thence across Carnall avenue to and along Garland 
avenue to South Sixth street ; thence along South Sixth street to Parker ave- 
nue; thence along Parker avenue to South Fourth street; an eight-inch main 
along South Fourth street from Parker avenue to North C street; along 
South B street from Lexington avenue to Little Rock avenue; thence along 
Little Rock avenue to Eighteenth street, and thence along Eighteenth street 
to North F street ; a six-inch main along North B street from Lexington ave- 
nue to South Eighteenth street ; thence along South Eighteenth street to Lit- 
tle Rock avenue ; on North Thirteenth street from North C street to North J 
street; thence on North J street to North Twelfth street; thence on North 
216 F.— 28 
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Twelfth Street to North I street ; on North Tenth street f rom North C street 
to North L street, and from South Fourth on Rogers avenue to Towson ave- 
nue; a slxteen-ineh main from the présent terminus of the force main near 
the pumphouse to the resen'oir or stand pipe, independent of the présent dis- 
tribution pipes running to the réservoir and to the city. The city shall, at 
the time of laying the above mains, deslgnate the places where city hydranta 
will be placed when they shall be ordered, so that the water company can 
put in specials to which said hydrants can afterwards be attached. Said 
work is to be begnn Immediately and be completed by S?eptember 1, next, any 
delays by injunction or order of any court, unavoidable accidents or delays 
from malicious interférence, excepted. AU dead ends to be connected wher- 
ever practicable. Wtien the above work is ' completed, the party of the first 
part wlll dismiss the action now pending between the parties hereto in the 
Seba'stian county circuit court for the Fort Smith district of Sébastian 
county, Arkansas, until which time said action shall stand continued. In 
considération of the performance by the parties hereto of the foregoing agree- 
raent, it is further agreed that the said city may hâve sufflcient water wlth- 
out charge to fill properly constructed sewer flush tanks to flush the sewers 
of said city. The water to be taken from the mains of said water company 
at points convenient and least expensive to the city. AU connections for thls 
purpose to be made under the direction of the water company (as other con- 
nections are made) but at the expense of the city. Such flushing shall be 
done' twiee In twenty-four hours, and oftener during the prevalence of épi- 
démies, upon the order of the board of health of said city. In addition to 
the above speclfied mains to be put in by said company on or before Septem- 
ber Ist, next, upon which the city is not compelled to take hydrants until It 
shall see fit, said water company shall furnish one hundred' hydrants, similar 
to those already in use, on mains to be laid in such streets as the city shall 
hereafter designate, for which the city shall pay a yearly rental of only thirty 
dollars per hydrant, payable as the other hydrant rentals, said hydrants to be 
supplied as foUows: The first twenty-five by January 1, 1892; the second 
twenty-flve by January 1, 1893 ; the third twenty-five by January 1, 1894 ; and 
the remainder by January 1, 1895. The city reserves the right to locate said 
hydrants seven hundred and twenty feet apart, and if any two be placed 
nearer together than seven hundred and twenty feet, others may be placed 
enough more than seven hundred and twenty feet apart to maintaln the av- 
erage distance of seven hundred and twenty feet. This agreement shall con- 
tinue and be in force during the existence of the franchise and contract now 
existing between the parties hereto provided for by Ordlnance No. 35. In 
witness whereunto the said çity has caused this agreement to be signed by 
its board of public afCairs and attested by Its seal, and the said water com- 
pany has caused it to be signed by its président and attested by the common 
seal of said corporation this day of January, 1891, at Fort Smith, Ark." 

As bearing on this controversy, two sentences of the foregoing sec- 
tion are important: "In considération of the performance by the 
parties hereto, of the foregoing agreement, it is further agreed that 
the said city may hâve sufUcient water without charge to fill properly 
constructed sewer ûush tanks to ûush the sewers of said city" ; and 
"This agreement shall continue and be in force du/ring the existence 
of the franchise and contract now existing between the parties hereto 
provided for by ordinance No. 35." 

On or before October 1, 1907, the city instituted a suit to enforce 
its option under sections 1085 and 1092, above quoted. The water 
company conceded the right of the city to purchase, and the only 
point at issue between them was the détermination of the purchase 
price of the plant. As stated, the suit was determined in April, 1911. 
On December 31, 1907, after the bringing of that suit, the plaintiff sent 
to the défendant the following letter: 
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"Fort Smith, Ark. December 31st, 1907. 

"To the Honorable Mayor and City Council, of Ft. Smith, Arkansas— Gen- 
tlemen: When the présent owners assumed management of the Municipal Wa- 
terworks Company, we found, among other ruinons provisions and practlces 
under the contract, was a service to the city for public buildings, prisons, 
fountains, flusliing tanks and public schools, which had evidently grown from 
small beginnings to an enormous use and wastage by the city, for which no 
rémunération whatever was paid to the company. 

"ïhis company bas faithfuUy fulflUed ail thèse services to the latest limit 
of time in said contract, October Ist, 1907. As tbis service in times past and 
is now, causing this company a destnictlve loss, therefore, in the exercise of 
our undoubted right we hereby glve notice with ail good will and comity, that 
from and after January Ist, 1908, we shall be obliged to meter and to charge 
for said services at our minimum rate for large consumers, of ten cents for 
each thousand gallons. 

"Tours very respectfuUy, Municipal Waterworks Company, 

"By Horace H. Shaw, Manager." 

On receipt of that letter, or shortly thereafter, Mr. Shaw, the man- 
ager of the plaintifï, was notified by a représentative of the city that it 
would not pay for the water referred to in plaintiff's letter. 

Section 1069 of the Digest, which is part of the original ordinance, 
provided as foUows: 

"The right is hereby granted to Chas. W. Hlll, of Parsons, state of Kansas, 
bis associâtes and assigns, to construct, maintaln and operate in the city of 
Ft. Smith, state of Arkansas, for the purpose of supplylng the city and Its 
citizens with water, a System of waterworks, for the term of twenty years, 
unless sooner terminated by said city, by purchase or otherwise as herein pro- 
vided." 

[1] I. In 1887, as shown in section 1092, the city, in considération 
of certain additions and improvements, waived "the right of purchas- 
ing said waterworks as provided in section 9 of said ordinance 35 for 
the full term of 20 years," from October 1, 1887. This waiver and 
extension of the right to purchase did not in terms extend the fran- 
chise. It had already been provided in section 1087 that if, at the ex- 
piration of the franchise, the city had not become the owner of the wa- 
terworks the grantee should continue to maintain and operate the same. 
The testimony shows that both parties treated the franchise as extend- 
ed, and the contract as to water used by the city as still in force until 
December 31, 1907, the date of plaintiff's letter, above quoted. By sec- 
tion 1069 the term of the franchise was fixed at 20 years from the pas- 
sage of the ordinance of March 3, 1884. By section 1085 the city had 
the right to purchase the water plant at the expiration of 10 years from 
January 1, 1885, and at the expiration of every five-year period there- 
after. The franchise period did not then coincide with the first pur- 
chase period. By section 1092 passed February 22, 1887, the purchase 
period was extended 20 years from March 1, 1887. Nothing was said 
about a right to purchase at any other time. It is fait to présume that 
no other was contempla ted. By section 1093, passed in January, 1891, 
provision was made for flush tanks for sewers and additional hydrants. 
Water for flush tanks was to be f ree. The price of additional hydrants 
was fixed. It provided that: "This agreement shall continue and be 
in force during the existence of the franchise and contract now existing 
between the parties hereto provided for in Ordinance No. 35." The 
agreement referred to meant the agreement set eut in section 1093; 
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that is, free water for flush tanks and the amount to be paîd for addi- 
tional hydrants. Under this section the franchise and contract were 
regarded as identical, or, running concurrently. By the terms of the 
original ordinance, the franchise expired in March, 1904. By the con- 
tract of 1887, and the contract of 1891, and the construction of the par- 
ties, evidenced by their acts, the franchise was extended to October, 
1907. After March, 1904, the plaintiff continued to render bills and 
receive payments in the same way as bef ore ; that is, for 50 hydrants at 
the rate of $60 per annum, 75 hydrants at the rate of $50 per annum, 
and the remaining hydrants at $30 per annum, no charge being made 
for water used by city offices and prisons. The presumption is con- 
clusive that the rent therefor was, as theretofore, included in the hy- 
drant rent, as provided in section 1088. The hydrants referred to in 
section 1093 at $30 per annum were not the same as the hydrants re- 
ferred to in section 1081 at $60 and $50 per annum. The provision in 
section 1087 referred to hydrants covered by section 1081, and not 
those covered by section 1093. According to the modifications of the 
contract and the interprétation of the parties, the price at which water 
was to be furnished to the city was to remain the same during the ex- 
istence of the franchise and contract. Theref ore plaintiff's contention 
that the contract period, in so far as it related to the price of water fur- 
nished the city, ended with the expiration of the 20-year period in Oc- 
tober, 1907, is not correct. The period of time necessary to enforce 
the right to purchase must be included in the period covered by the con- 
tract which gave the right. The finding must be that the plaintifï can- 
not, under the contract, charge défendant any more for water during 
the period of the pendency of the suit than it could for the period prior 
thereto, because it was part of the contract period. 

II. If this finding is incorrect and section 1087 stands without modi- 
fication except as to the extensions of the franchise, as plaintifï con- 
tends, then after October 1, 1907, the price of water used by fire hy- 
drants was either to be the amount agreed upon between the parties, 
or was to be the minimum for water actually used. The testimony of 
Kuper and Johnston is that after the receipt of the letter above quoted 
there was an agreement between them, as représentatives of the city, 
and Mr. Shaw, as manager for the plaintifï, that water should be fur- 
nished to the city as theretofore, and payment should be made under 
the contract ; that is, that there should be no change during the pend- 
ency of the suit. Mr. Shaw denied the conversation with Johnston. 
He does not deny the statement made by Kuper. It may be that Kuper 
and Johnston referred to the same conversation with Shaw. Kuper 
and Johnston are corroborated by the fact that the plaintifï continued 
to render bills in the same way as they had previously been rendered 
and for the same amounts. No efïort was made to collect "at the min- 
imum rates for watèr actually used." Only one other rate was con- 
templated by section 1087, and that was the rate to be agreed upon be- 
tween the parties. There must bave beeh some agreement between 
them, for bills were rendered every six months, as provided by contract 
and were paid by défendant. The priées were the same as had been 
charged previously ; that is., 50 hydrants at the rate of $60 per annum, 
75 hydrants at the rate of $50 per annum, and 32 hydrants at the rate 
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of $30 per annum. If the original contract was terminated, why should 
the différence in price for hydrants be maintained? Why should $60 
be paid for some hydrants, $50 for others, and $30 for still others? 
The city ordinances provided for a certain number of hydrants at the 
price of $60, and certain others at $50, and still others at $30. It is a 
reasonable inference that after the expiration of the contract, in the 
absence of an agreement, there would be no différence in the price for 
hydrants. One would be worth as much as another. The prépondér- 
ance of the testimony is to the effect that after December 31, 1907, the 
date of the letter to the mayor and the council, the city should hâve wa- 
ter, and pay theref or under the contract, just as it had done prior to the 
bringing of the suit. 

Testimony was introduced by the plaintiff to the effect that bills for 
water furnished to flush the sewers were presented to the city. It ap- 
pears from the testimony that certain bills were handed by Mr. Rosa- 
mond, local manager of the plant, in one instance to the city clerk, in 
another instance to the deputy city clerk. On each occasion he was 
told that they would not be paid. In the regular course of conducting 
the city's affairs thèse bills would hâve been referred to the board of 
public affairs. They were never so referred. No member of the board 
of public affairs had any knowledge of them. They were never pre- 
sented to the committee of the council called the committee on claims ; 
they were never presented to the mayor or the council. The first time 
that the city had notice of such claims, other than as stated in the letter 
of December 31, 1907, and the conversations between Shaw and the rep- 
résentatives of the city, was when the plaintiff filed its amended cross- 
bill in the suit of the city against it on March 25, 1911, about 10 or 12 
days bef ore the final decree was rendered in that case. Why thèse bills 
were rendered separately from the bills for hydrant rental, and why 
they were not pressed and insisted upon, and brought to the attention 
of the council, is not explained. The manner in which they were pre- 
sented adds nothing to the testimony tending to contradict the testi- 
mony with regard to an agreement relative to what the city should pay 
after the receipt of the letter of December 31, 1907. 

[2] III. As to water used to flush sewers it is clear that it comes 
under a separate provision from that governing the use of water for 
fire hydrants. There were no sewers in Ft. Smith at the time of the 
passage of the original ordinance. Flush tanks for sewers were gov- 
erned by the contract of January, 1891, and set out in section 1093. If 
no contract was made with référence to them after December 31, 1907, 
and if water for their use was not provided for by the original contract 
and the modifications thereof, then the recovery of the value of the 
water furnished by the plaintiff for their use subséquent to January 1, 
1908, must be based on an implied agreement, or upon the old com- 
mon-law action of indebitatus assumpsit. 

The testimony for the plaintiff is that in accordance with the notice 
given in the letter of December 31, 1907, meters were placed upon the 
flush tanks, and that the water charged for in its complaint is the 
amount estimated to hâve passed through those meters. As stated, 
plaintiff was notified that the city would not pay for the water. Tlie 
plaintiff could bave turned the water off. It did not do so. 
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"Upon a promise arising by Implication of law Indebîtatus assumpsit lies.. 
The request necessary to support such promise may be inferred from the béné- 
ficiai nature of the considération and the circumstauces of the transaction. 
The law, however, will not imply a promise against the express déclarations 
of the party to be charged, made at the time of the supposed undertaking, lui- 
less such party is under légal obligation, parauiount to his will, to i)erfoi-m 
some duty." 4 Cyc. 325. 3 Standard Encyclopedia of Procédure 195. 

"The law never implies a promise against the expressed will of a party 
sought to be charged. In Chltty on Contracts, it is said: 'The law will flot 
iropiy a promise against the express déclarations of the party to be charged, 
made at the tlme of the supposed undertaliing.' " Meaher v. Pomeroy, 49 
Ala. 146. 

"As the law will not Imply a promise, where there was an express promise, 
so the law will not imply a promise of any person against his own expressed 
déclaration, because such déclaration Is répugnant to any implication of a 
promise." Whiting v. Sullivan, 7 Mass. 107 ; Earle v. Coburn, 130 Mass. 59G ; 
Boston Ice Co. v. Porter, 123 Mass. 28, 25 Am. Eep. 9; Jewett v. Somerset, 
1 Me. (Greenl.) 125. 

"To justify a recovery upon an Implied assumpsit, It is necessary for the 
plaintiff to establish facts from which a promise upon the part of the défend- 
ant to pay a certain sum of money can reasonably be presumed. But no such 
promise can possibly be presumed where the act eonstltuting the cause of ac- 
tion is donc in défiance of plaintiff's rights, or under a clalm of adverse 
rights." Car.son River Lumber Co. v. Bassett, 2 Nev. 249 ; Euse v. Williams, 
14 Ariz. 445, 130 Pac. 887, 45 L. R. A. (N. S.) 923; Andersen v. Caldwell, 242 
Mo. 201, 146 S. W. 444; Raymond v. Bldridge, 111 Mass. 390; Oolumbus, H. 
B. & T. Ry. Co. V. Gaffney, 65 Ohio St. 104, 61 N. E. 152. 

It does not meet the proposition to say that plaintiff could hâve been, 
compelled by the city to turn water into flush tanks. It is a sufficient, 
answer to say that in this instance there was no compulsion. VVhat 
plaintiff did, it did volunlarily. Therefore it cannot recover on an im- 
plied contract for water used in flushing sewers. 

IV. Even if the testimony warranted the conclusion that plaintiff 
is entitled to rémunération for water furnished to the city for use in 
the city offices and prisons, there is no testimony by which it can be 
determined what amount of water was so used. It appears that the 
water going to the county jail and the county offices ran through the 
same meter as that going to the city jail and the city offices. The city 
and county use the same jail building. The testimony tends to show 
that the county paid for ail the water used by that building. It would 
be impossible to say what was used in the city offices. 

The objection of the city to the introduction of the meter book by 
the plaintiff will be overruled. 

The complaint of the plaintiff will be dismissed, and the défendant 
will recover its costs. 



CHARLES KILLAM & CO. v. MONAD ENGINEERING CO. 

(District Court, E. D. Pennsylvania. August 14, 1914.) 

No. 59. 

l. Shipping (§ 39*) — Charters — Démise op Vessbl — Impi-ied Covenants. 

In contracts for the démise of vessels, there are Implied, if not ex- 
pressed, covenants on the part of the owner that -she is seaworthy and fit 
for the service for which she Is hired, and on the part of the charterer 

•For other cases ses same toplc & § ndmbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to retum her in as good condition as when received, ordinary wear and 
périls of the sea, etc., excepted. 

[Ed. Note.— For other cases, see Sliipping, Cent. Dig. §§ 141-148; Dec. 
Dlg. § 39.*] 

2. Shipping (i 54*) — Chaetees — Négligent BUncling of Dbmised Boat by 
Charterek. 

Respondent etialtered a llghter from libelant by a cliarter whicii 
amounted to a démise, to be used in carrying stone to a government work 
which respondent was constructing in Delaware Bay, but instead of using 
her for sucli purpose It took her to the work, where she was used as a 
floating warehouse, which was a more dangerous use owing to the exposed 
locality, and one for which she was not fitted. Some of the tlme she was 
anchored by the stern, her tiller was not lashed, and she was iujured by 
the slashing of her rudder. At other times she was moored to the wind- 
ward side of a platf orm, without fenders or other protection, and was in- 
jured by bumping against it During a gale she was anchored and, drag- 
ging her anchor, was drifting upon the f oundation of an old lighthouse on 
which she would hâve been wrecked, when, by llbelant's orders, she was 
taken away by a tug and not returned. HeM, that her injuries were due 
to respondent's fault and négligence, and that it was liable for the eost of 
her repairs, and also for demurrage during the time they were being 
made; also that respondent's acts justified libelant in taking the boat 
away, and It could not be held liable for any delay caused to respond- 
ent thereby in the performance of its contract. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 21&-221 ; Dec. 
Dig. § 54.*] 

In Admiralty. Suit by Charles Killam & Co. against the Monad En- 
gineering Company. Heard on Hbel, answer, and trial proofs. De- 
cree for libelant. 

Findlngs of Pact 

The court flnds the followlng findings of fact: 

(1) Certain findings of fact which arise ont of the évidence hâve not been 
made because not asked. 

(2) On August 20, 1907 the libelant Mred or chartered the lighter Roosevelt 
to the respondent for a period of from 25 to 28 days at $10 per day. The re- 
spondent agreed to deliver the lighter to the libelant at the end of her term 
of hlre, at the port of Philadelphia, in as good condition as when delivereà 
to respondent, wear and tear excepted. 

(3) The lighter was hired for the purpose of being used In carrying stone 
from the Brandywine to a point over Cross Ledge Shoal in Delaware Bay, 
where the respondent was doing work for the United States. 

(4) The libelant warranted the lighter to be in good condition and fit for 
the above-mentioned purpose for which she was hired. The lighter was de- 
livered to the respondent under the contract of hiring on August 23, 1907, in a 
condition which fulfllled thls contract of warranty. 

(6) The lighter was not used by the respondent for the purpose for which 
she was hired but for the other and différent purpose of being kept at Cross 
Ledge and used there as a fioating storehouse for stowage of material and 
other articles. This was a more dangerous use than that for which the lighter 
was chartered, and involved the lighter in greater risk of loss or damage, and 
was a use to which she was not Intended or litted. At times the lighter was 
anchored off the Cross Ledge in an exposed and dangerous position where she 
was likely to eneounter heavy weather and be subjected to heavy seas. At 
other times she was moored alongside of a platform or pier erected on part 
of Cross Ledge shoal and was kept upon the windward side, and because of 
this jammed and bumped against the platform or pier. By reason of this the 
lighter was strained and damaged and parts of her upper gear gouged and 
chafed. 

*For otber cases see same topic & | numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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(6) The llbelant on September 18, 1907, and again on September 26, 1907, 
demanded of tàe respondent possession ot the lighter to be glven on or bef ore 
September 30th. With thls notice the respondent neglected and refused to 
comply. On the night of September 30, 1907, the lighter was anchored off the 
Cross Ledge at a point wiiere she had the stone foundations of an old light- 
house directly on her lee. She was Improperly anchored stem loremost wlth 
her tiller unshlpped or unlashed and her rudder slashing in the waves, pro- 
ducing a strain upon her. The wind during the night rose to a gale, and on 
the morning of Oetober Ist the lighter began to drlft to leeward, dragging her 
anchor. She was taken in tow by a tug which had been sent for her by the 
libelant and towed to Phlladelphiâ. Had she not thus been rescued by the 
tug, she would hâve drifted upon thê stone pile referred to and become a total 
wreck. 

(7) The lighter was damaged by the usage to which she was subjected, and 
by the further fact that parts of her woodwork had been removed and taken 
ont and used by the respondent The repairs necessary to restore the lighter 
to the condition in which she was at the time of her delivery to the respond- 
ent, less ordinary wear and tear, amounted to the sum of $425, including the 
expense of taking her to the most convenient place in which the repairs could 
be made. 

(8) The lighter, at the time she was taken away by the tug, had on board 
material and property belonging to the respondent. The damage to the lighter 
was caused by the acts and négligence of the respondent in improperly sub- 
jecting her to strains and bumps and in not exercising proper care and avoid- 
ing causes of Injury. 

(9) The delay in the completion of the contract on which the respondent 
was engagea, and its failure to complète the same, was not due to any act of 
commission or omission on the part of the libelant and was not due to the re- 
moval of the said lighter. So far as It is a question of fact, the removal of 
the lighter by the libelant was justified and necessary for her préservation, 
and no loss or damage resulted therefrom to the respondent. If the lighter 
had not been removed, both the lighter of the libelant and the material and 
articles on board of her belonging to the respondent would hâve been lost. 

(10) So far as it is a question of fact, there is due from the respondent to 
the libelant the sum of $440 hire of the lighter from August 23d to Oetober 
5th, $60 for demurrage during the tîme the lighter was under repairs be- 
tween Oetober 5 and Oetober 11, 1007, and $425 for repairs to the barge be- 
cause of injuries resuiting from the négligent acts of the respondent, includ- 
ing the expense of taking the lighter to the inost convenient place for her re- 
pair. 

Conclusions of Law. 

The court flnds the following conclusions of law, so far as it has been 
asked to flnd the same: 

(1) Certain conclusions of law which possibly mlght hâve been stated, not 
having been asked for, are not found. 

(2) The respondent is indebted to the libelant in the sum of $440 for hire of 
lighter Roosevelt from August 23 to Oetober 5, 1907, at $10 per day. 

(3) Damage was sustained by the lighter through the négligence of the re- 
spondent while the lighter was in its possession, for which the respondent is 
responsible ; the amount of the damage thus sustained being the sum of $300. 

(4) The respondent is liable to the libelant for the further sum of $60, be- 
ing demurrage for the time the lighter was laid up undergoing repairs. 

(5) The libelant is entitled to recover from the respondent the total sum of 
$925 on the findings of faets as made by the court, to which findings the court 
was asked to restrict itself by the parties to the cause. 

(6) The libelant is entitled to a decree for costs. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Harris S. Sparhawk, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge (after stating the facts as above). 
This case was heard and argued with Monad Engineering Co. v, 
Charles Killam & Co., 216 Fed. 444, No. 74 of 1907 in admiralty. The 



OHABLKS EILLAM <fe CO. V. MONÂD ENGINBESINQ CO. 441 

two cases grow out of the same transaction between the parties, and, 
although not in form Consolidated, are in effect one and the same case, 
made up of claims and counterclaims. 

Spécifie findings of facts and conclusions of law, se far as the court 
has been asked to find the latter, are filed herewith. 

The main facts, so far as necessary to an understanding of the is- 
sues involved, are few and simple. The Charles Killam & Co. hired 
by a démise contract the lighter Roosevelt to the Monad Engineering 
Company. The lighter was to be employed in carrying stone f rom the 
Brandywine to a locality in the Delaware Bay, known as Cross Ledge, 
where the Monad Company were doing some constructive work for the 
United States. The term of hiring was from 25 to 28 days, from Au- 
gust 20, 1907, the date of hiring. The rate was $10 per day. The 
man whom the Killam Company had on board the lighter as master 
left, and the Monad Company replaced him with a man of their own 
sélection. 

Instead of employing the lighter for the purposes for which she was 
hired, use was made of her as a floating warehouse or stowage boat 
by taking her to Cross Ledge and keeping her there. She was at 
times kept alongside of and moored to a platform, which had been 
there constructed, and at other times anchored near the platform. The 
place is a notoriously dangerous one, particularly at that time of the 
year when heavy weather and high winds from the northeast, south- 
east, and northwest are to be expected. The unavoidable risks 
which a boat of the description of this lighter in that locality would 
incur were increased by the way in which the boat was handled. She 
was kept lying at times on the windward side of the platform, without 
adéquate protection either by fenders or other précautions to keep 
her ofï, with the conséquent resuit that she was bumped against the 
platform and the pilings to which she was moored and was gouged and 
chafed by rubbing against projecting spikes. When she was anchor- 
ed ofï, she was improperly anchored stern foremost with her tiller 
either unshipped or unlashed, and because of this her rudder slashed 
from side to side with a résultant strain upon her. Parts of the lighter 
were removed from her by the charterers and used in the construction 
of the platform referred to, and some of her tackle was removed or 
lost. A spécial danger and threat of the entire loss of the lighter was 
presented by the foundations of the old lighthouse being close aboard, 
and during prevailing storms directly to leeward, so that, if the lighter 
dragged her anchor, she would hâve drifted upon this obstruction and 
become a total wreck. Learning of the predicament in which she was 
placed, the Killam Company demanded her return, and, this demand 
not being complied with by the Monad Company, a tug was sent for 
the lighter, and she was removed from danger and restored to her 
owners. At the time the lighter was taken away, she was in part load- 
ed with material belonging to the Engineering Company. The exi- 
gencies of the situation afforded neither opportunity nor time to unload 
her, and she was unloaded after she reached Philadelphia. 

The original libel was filed to recover the hire of the lighter as 
agreed to be paid ; demurrage for the time during which she was un- 
der repair, and the expenses to which her owners were put in pre- 
serving her f»-om loss or further damage, and in restoring her to tnc 
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same condition of repair in which she was when hired. This demand 
was met by a counterclaim in the gênerai nature of a set-off, which is^ 
based upon the averment that, by reason of the removal of the hghter 
and of the material which was on board of her, the Engineering Com- 
pany were prevented from complying with the contract on work which 
they were engaged, and, in conséquence, they had been subjected to 
loss and damage to an amount largely exceeding the claim of the 
owner. 

The answer of the original libel denied responsibility for the dam- 
age to the boat, and averred further the counter allégation of unsea- 
worthiness and unfitness for the work for which she was hired. 

The court is relieved from passing upon some questions which sug- 
gest themselves as possibly arising out of the facts in this case and the 
relations of the parties to each other and to third parties in that we 
hâve been asked to pass upon the rights of the parties as determined 
wliolly and solely by certain findings of f act which the court is asked 
by both parties to make. This reduces the questions involved to thèse 
mère questions of fact, and the case is therefore sufficiently disposed 
of by the formai findings which the court has made. 

[ 1 ] No more is now necessary than to state the principles by which 
the court has been guided. One is that in contracts of this kind the 
owner of the boat warrants her to be seaworthy and fit for the use 
to which she is intended to be put. Another is the gênerai principle 
that a bailee for hire is not responsible for loss or damage except such 
as may be brought about through his fault or by his négligence. This 
gênerai principle is applicable to contracts for the hire or démise of 
vessels. It is usual for a charter party to contain a stipulation for or 
warranty of the seaworthiness of the vessel on the one side, and, on 
the other, a stipulation or covenant to deliver up the vessel in the same 
good order and condition as when originally delivered, ordinary wear 
and tear and périls of the sea, etc., excepted. Each and both of thèse 
covenants are, however, implied, whether expressed or not, so that, 
under the facts in this case, the findings of fact of express covenants 
are unimportant. Both covenants are, however, f ound in fact to bave 
been made. 

There is no déniai other than the most purely formai one that the 
owner is entitled to a finding in its favor for the $440 hire of the light- 
er, and this finding, both as a fact and a conclusion of law, is there- 
fore made without further discussion. It only remains to détermine 
whether or not the damage or injury found to bave been donc to this 
lighter was a damage she had received antécédent to her contract of 
hire, was incidental to the ordinary and reasonably careful use of her 
in the employment for which she was hired, or was an injury due to 
the acts of the charterer for which it is responsible to the owners. 

[2] We find as a fact and as a conclusion of law that the necessity 
for repairing the lighter was due to the acts of the charterer, and that 
it is responsible for the damage donc to the boat and answerable to her 
owners for the amount expended to repair the damage. This is on 
the ground, both that the damage resulted from négligence and want 
of reasonable and proper care taken of the lighter on the part of the 
charterer and as a breach of the implied, and, as it has been found, 
the express, covenant to redeliver her to the owner in the condition in 
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which she was when delivered under the contract of hire. This in- 
volves the further finding that the charterer is responsible to the ow,n- 
■er of the lighter for the time she was laid up undergoing repairs. 
This is upon the principle that the charterer of a boat is responsible 
to her owners for the demurrage accruing during the time she was laid 
up for repairs, if the charterer is responsible for the injuries which 
hâve made the repairs necessary. 

This disposes of the whole of this branch of the case, except a find- 
ing of the amount of money damage involved in the repair item. The 
bill of the owner and the circumstances attending the contraction of 
the bill bave been somewhat seriously criticized by counsel for the 
charterer. Indeed, chief stress has been laid upon this feature of the 
claim. We hâve given much weight to ail the observations of counsel 
upon this head, and hâve fixed the amount of the repairs at the sum 
of $300. This leaves open for considération only the counterclaim of 
the Monad Engineering Company. The amount of the claim is large. 
Hère again we restrict ourselves to a mère finding of fact, both be- 
cause the finding, being against the allowance of the claim practically 
and efïectually disposes of ail questions of law involved in it, but for 
the further reason that counsel on both sides bave rested their cause 
upon the facts and hâve in effect limited the attention of the court to 
this single feature. We dispose of it by finding that the loss or dam- 
age, as claimed to hâve been sufïered, was not due to any acts of the 
Killam Company, and further that ail that was donc by the Killam 
Company was due to and rendered necessary by the conduct and acts 
of the charterer of the lighter, and that ail that was done was necessary 
to be done in order to protect their property, and indeed inured to the 
benefit of the Monad Engineering Company, because our finding is 
that, if the lighter had not been rescued, she would hâve become a 
total loss, for which the charterer would hâve been responsible, and 
this loss would hâve involved the loss of the material on the boat, and 
the Engineering Company would hâve been deprived of its use. 

The strong argument addressed to us by counsel justifies, and per- 
haps the vindication of the conclusion reached calls upon, us to discuss 
the case at what would otherwise be undue length. Primarily, and 
ordinarily ail through, the handling of a boat and the conséquent re- 
sponsibility for the results devolves upon the owner, whom the master 
représenta. There are certain éléments of fact hère, however, which 
justify the placing of responsibility for the damage done upon the 
charterer. The Monad Company chose and placed the master in 
charge. The boat was a lighter of the scow type without motive pow- 
er or any adéquate means of propulsion. Her movements were at the 
mercy of the tugs of the charterer, and her master was helpless to do 
more than to ask and protest. This latter function he seems to hâve 
perf ormed to the uttermost. The charterer was time and again warned 
by the man of their own choice of the risk of damage, but the warn- 
ings were unheeded. Ordinarily the owner must carry the burden of 
risk involved in the employment of the boat. Hère again we are met 
vi^ith the fact that the boat was put to a more hazardous use than tha<; 
for which she was chartered. The risks she encountered and thti 
damage she sustained, which she would otherwise hâve avoided, <iiim- 
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not therefore be held to be incidental to her employment in exculpa- 
tion of the charterer. To hold the owner responsible for the consé- 
quences of a removal of the boat f rom the work, even if damage had in 
fact been caused thereby, would be to find a right in the charterer to use 
the property of another without the consent of the owner, and, under 
the circumstances of this case, to deny to the owner the right to re- 
claim his property when the term of hiring has expired, and to rescue 
it from the danger of almost certain loss. 

We hâve reduced the amount of the repair bill. The owner is en- 
titled to hâve only the damage beyond his own obligation to repair 
made good to him. This boat had not been caulked since she came to 
the présent owner. In the usual course she might, and probably would, 
hâve been good for some time longer without the need of repairs. 
Nevertheless the carrying of stone out of small creeks and rivers and 
into the f requently heavy seas of the bay is rough work and trying on 
a boat of this type, and, had she been confined to her intended use, it is 
almost certain that at least some caulking would hâve been required. 
This, coupled with the fact of which there is some évidence that the 
boat was in better shape than when chartered, calls for some réduction 
for the part of the repairs for which the Monad Company is not re- 
sponsible. It does not, however, justify the conclusion, which we are 
asked to reach, that the owners seized an opportunity to make ordinary 
repairs at the charterer's expense. The proof of this is that the most 
casual glance over the boat would enable any one to see that the re- 
pairs which were needed were, outside of some parts of the caulking 
and painting, not ordinary repairs. The damage from the collision with 
the schooner comes within the claim, because of the fact that this dam- 
age resulted from a risk to which the lighter should not hâve been ex- 
posed. 

The légal principles stated are supported bv the decided cases. L,ake 
Michigan Co. v. Crosby (D. C.) 107 Fed. 723 ; Worrall v. Davis Co. 
(D. C.) 113 Fed. 549, aiifirmed in 122 Fed. 436, 58 C. C. A. 418. 

We therefore find that the Killam Company are entitled to recover 
of and from the Monad Engineering Company the sum' of $440 
for the hire of the lighter Roosevelt, and the further sum of $60 for 
the time she was laid up for repairs, and the additional sum of $425 
for her repairs, încluding ail the expense of bringing her to a place in 
which the repairs could be made, making in ail the sum of $925, to- 
gether with interest and costs, and the form of a decree accordingly 
may be prepared by counsel and submitted for approval. 



MONAD ENGINEERING CO. v. CHARLES KILLAM & CO. 

(District Court, E. D. Pennsylvanla. August 14, 1914.) 

No. 74. 

In Admiralty. Suit by the Monad Engineering Company agalnst Charles 
Killam & Co. Heard on libel, answer, and trial proofs. Decree for respond- 
ent. 

Harria S. Sparhawk, of Phlladelphia, Pa., for libelant. 
Lewis, Adler & Laws, of Phlladelphia, Pa., for respondent. 
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DICKINSON, District Judge. On the flndings of fact and conclusions of 
law and the opinion flled in the case of Charles Killam & Co. v. Monad Engi- 
neering Co., 216 Fed. 438 (in Admiralty, No. 59 of 1907), the cross-Ubel la 
dlsmissed, witb costs to the respondent 



THE MODOC. 

(District Court, W. D. Washington, N. D. July 31, 1914) 

No. 2690. 

Collision (§ 93*) — Steam Vessels Cbossing — Violation or Rules. 

A collision in the evening in Elliott Bay, 400 feet off the Seattle plers, 
between the steamer Modoc, coming In from the north and proceeding 
parallel with the pier Une, and the steamer Camano, whlch was headlng 
for a slip, held due solely to the fault of the Modoc for falling to keep 
out of the way, as required by articles 19 and 22 of the Inland Rules 
(Aet June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St 1901, p. 2883]), and 
rule 8 of the Pilot Rules, having the Camano on her own starboard side, 
and also for nioving at excessive speed in violation of Seattle Harbor Rég- 
ulations, § 32, which limits the speed of vessels running parallel with the 
piers and within 2,000 feet to six miles an hour. 

[Ed. Note.— For other cases, see Collision, Cent. DIg. §§ 194, 195 ; Dec. 
Dig. § 93.*] 

In Admiralty. Suit for collision by tiie Island Transportation Com- 
pany, owner of the steamer Camano, against the steamship Modoc, 
Sound Packet Lines, claimant, and cross-libel. Decree for libelant. 

Libelant relies upon the following authorities : Marsden's Collision 
at Sea (6th Ed.) 473, 474; Spencer on Marine Collisions, § 172; The 
Marion (D. C.) 56 Fed. 271 ; The St. John v. Paine, 10 How. 557, 
13 Iv. Ed. 537; The Coe F. Young, 49 Fed. 167, 1 C. C. A. 219; The 
New Orléans, 106 U. S. 13, 1 Sup. Ct. 90, 27 h. Ed. 96; Wilders S. 
S. Co. V. Low, 112 Fed. 161, at pages 172 and 173, 50 C. C. A. 473; 
The Geo. W. Roby, 111 Fed. 601, 49 C. C.' A. 481; James D. Leary 
(D. C.) 110 Fed. 685; Chamberlain v. Ward, 21 How. 570, 16 L. Ed. 
211 ; The Amboy (D. C.) 22 Fed. 555; The State of Alabama (D. C.) 
17 Fed. 847; The Susquehanna (D. C.) 35 Fed. 325; The St. John 
(D. C.) 29 Fed. 221; The American Eagle (D. C.) 29 Fed. 302; The 
City of Paris, 9 Wall. 634, 19 L. Ed. 751 ; The Eider (D. C.) 37 Fed. 
903 ; The Alaska (D. C.) 22 Fed. 548 ; The Panama (D. C.) 46 Fed. 
496; The Nereus (D. C.) 23 Fed. 448; The Bristol (D. C.) 11 Fed. 156; 
The Jay Gould (D. C.) 19 Fed. 765; The Frostburg (D. C.) 25 Fed. 
451; The America (C. C.) 37 Fed. 815; The Peshtigo, 25 Fed. 488; 
The Garden City (D. C.) 19 Fed. 529; The Hustler (D. C.) 100 Fed. 
134; The City of New York, 147 U. S. 85, 13 Sup. Ct. 211, 37 L. Ed. 
84; Spencer on Marine Collisions, 194, 195, and 226; The Active 
(D. C.) 22 Fed. 175 ; McFarland v. Selby Smelt. Co., 17 Fed. 253 ; 
The R. H. Williams (D. C.) 46 Fed. 414; The Columbia (D. C.) 8 Fed. 
716; The Hattie M. Spracker (D. C.) 29 Fed. 457; Greenman v. Nar- 
ragansett (D. C.) 4 Fed. 244; The Oregon, 158 U. S. 186, at page 197, 
15 Sup. Ct. 804, 39 L. Ed. 943. 

In addition to certain authorities cited by libelant, claimant relies on 
the following: The Ping-On v. Blethen (C. C.) 11 Fed. 607, at page 

•For other cases see same topic & S numbes in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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618; Spencer, Marine Collisions, §§ 26 and 27; The Louisiana, 21 
How. 1, 16 L. Ed. 29; The Continental, 14 Wall. 358, 20 L. Ed. 801; 
The Pennsylvania, 19 Wall. 136, 22 L. Ed. 148; Desty's Ship. & Adm'r, 
387; The Narragansett (C. C.) 11 Fed. 918; The Albert Mason (D. 
C.) 2 Fed. 821; The Oregon (D. C.) 27 Fed. 758; The Eleanora, 17 
Blatchf. 88, Fed. Cas. No. 4,335 ; The Favorita, 18 Wall. 601, 21 
L. Ed. 856; The Grâce Girdler, 7 Wall. 201, 19 L. Ed. 113; Farr v. S. 
S. Farnley (D. C.) 1 Fed. 637; The City of Chester (D. C.) 27 Fed. 
319; The Seacaucus (D. C.) 34 Fed. 68; City of Savannah (D. C.) 
41 Fed. 891, at page 893; The Saratoga (D. C.) 37 Fed. 119, af- 
firmed 40 Fed. 509; The Pavonia (C. C.) 26 Fed. 106; The State of 
Texas (D. C.) 20 Fed. 254; The Sam'l H. Crawford (D. C.) 6 Fed. 
910; The Roman (D. C.) 12 Fed. 219; The Alabama (C. C.) 10 Fed. 
394 ; Spencer on Marine Collisions, § 175. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for libelant. 
Hastings & Stedman, of Seattle, Wash., for claimant. 

CUSHMAN, District Judge. On the evening of March 1, 1914, 
between 7:30 and 8 o'clock, the sound steamers Camano and Modoc 
came in collision in the waters of EUiott Bay, Seattle's harbor, in the 
vicinity of Pier Nine. 

The Modoc is a freight carrier 165 feet long, of 195 tons. The 
Camano is a passenger and freight carrier 110 feet long, of 98 tons. 
There is a libel brought by the Camano and a cross-libel by the Modoc, 
to recover for the damages sustained. 

The night was clear. The Camano had, a few minutes before, left 
her berth at pier 3, backing out into the stream, about 600 feet, turning 
to starboard, and had proceeded northward to make a landing in the 
slip on the south side of pier 9. She was headed in for pier 9 at the 
time of the collision. There is a dispute in the testimony as to wheth- 
er she was headed directly in, or finding her way in on a more north- 
erly course. There is also a dispute as to how far out from a line 
along the face of the piers the collision occurred. 

The Modoc was coming in from Everett to make a landing on the 
face of pier 3, her usual course in making such landing being, after 
passing Four-Mile Rock, to draw in near pier 6 and proceed south 
along the line of piers to her berth. 

On behalf of the Modoc, it is contended that the collision occurred 
oiï pier 6. The Camano had slackened speed to about four miles an 
hour to make her landing. The Modoc was making eight miles per 
hour. 

On account of the fact that those on the Camano were intent upon 
the landing they were making, it is more likely that they are right in 
the location of the point of the collision than those on the Modoc, who 
were only engaged in getting oflE pier 6 before proceeding to pier 3. I 
therefore find the point of collision no further south than ofï the face 
of pier 8, nor out further from the face of the pier than 400 feet. The 
stem of the Modoc struck the Camano almost at right angles on her 
port bow, 10 or 15 feet back of her stem. 

The inland rules for preventing collisions provide : 
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"Art. 19. When two steam vessels are crossing so as to Involve rlsk of colli- 
sion, the vessel which bas the other on her own starboard side shall keep ont 
of the way of the other. * * * " 

"Art 21. Where, by any of thèse rules, one of the two vessels is to keep 
ont of the way the other shall keep her course and speed. 

"Art. 22. Every vessel whlch is directed by the rules to keep ont of the way 
of another vessel shall, if the circuinstances of the case admit, avoid crossing 
ahead of the other." 2 Fed. Stat. Ann. 162. 

The pilot rules for inland waters provide : 

"Rule 8. When two steamers are approaehing each other at rlght angles or 
obliquely so as to involve risk of collision, other than when one steamer is 
overtaking another, the steamer which has the other on her own port side 
shall hold her course and speed, and the steamer which has the other on her 
own starboard side shall keep ont of the way of the other by directing her 
course to starboard so as to cross the stern of the other steamer, or, tf neces- 
sary to do so, slacken her speed or stop or reverse. The steamer having the 
other on her own port bow shall blow one blast of her whlstle as a signal of 
her Intention to cross the bow of the other, holding her course and speed, 
which signal shall be promptly answered by the other steamer by one short 
blast of her whistle as a signal of her Intention to direct her course tô star- 
board so as to cross the stem of the other steamer or otherwise keep clear. 

"If from any cause whatever the conditions covered by this situation are 
such as to prevent immédiate compliance with each other's signais, the mls- 
understanding or objection shall be at once made apparent by blowing the 
danger signal, and both steamers shall be stopped, and backed, if necessary, 
until signais for passing with safety are made and understood. 

"Rule 9. When two steamers are approaehing each other at rlght angles or 
obliquely, other than when one steamer is overtaking another, so that the 
steamer having the other on her own starboard side may cross the bow of 
the other without involving risk of collision, the steamer having the other on 
her own starboard side may cross the bow of the other. If the steamers are 
within half a mile of each other, the steamer having the other on her own 
starboard side shall give, as a signal of her intention to cross the bow of tbe 
other, two short and distinct blasts of her whistle, which, If assented to, the 
other steamer shall promptly answer by two similar blasts of her whistle, 
when the steamer having the other on her own starboard bow may cross the 
bow of the other, in which case the steamer having the other on her own port 
side shall keep out of the way of the other. If, however, the steamer having 
the other on her own port side deems it dangerous for the other steamer to 
cross her bow, she shall sound the danger signal, in which case both steam- 
ers shall be stopped, and backed if necessary, untU signais for passing with 
safety are made, answered and understood." 

Under thèse rules, tlie Modoc was the burdened vessel. It was her 
duty to keep out of the way of the Camano and to pass under her 
stern. The Modoc contends that she gave two whistles, indicating that 
she would cross the bow of the Camano, thus leaving her on the star- 
board side of the Modoc. Rule 9 authorizes such a maneuver only 
when it can be executed without involving risk of colfision. The 
Modoc, by this maneuver, took the risk of collision. 

Those on the Camano testified that they heard but one whistle from 
the Modoc, indicating that she would pass to the stern of the Camano. 
There is no dispute that the Camano answered with one whistle, in- 
dicating that she woujd keep her course. 

On behalf of the Modoc it is claimed that, when 200 yards away, 
she first sighted the Camano, which she had not before seen because 
of smoke from the latter; that, when she sighted her, she rould not 
see her lights or détermine which way she was going ; that the Modoc 
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immediately stopped and reversed her engines ; that she only gave the 
two whistles when collision was imminent ; that the circumstances au- 
thorized a departure f rom the rules in an attempt to escape collision ; 
that, if it was a mistake, it was one made in extremis. 
The harbor régulations of the city of Seattle provide : 
"Sec. 32. That It shall be unlawful to run any vessel • • • wlthln the 
corporate llmits of the city of Seattle at a greater rate of speed than six (6) 
miles per hour, within certain llmits as herein prescribed, to wit, within two 
thousand (2,CKX)) feet of such dock or wharf at which such vessel or other wa- 
ter craft intends to make a landing. Provided such vessel * * * is ap- 
proaching from or near the bell buoy ofC Duwamlsh Head, and if such vessel 
or other craft is approaching from or near the direction of Four-Mile Bock 
and running parallel or nearly parallel to said docks or wharves, it shall be 
unlawful to run at a greater rate of speed than six (6) miles an hour inside 
of a Une run one mile parallel to said docks and wharves." 

The Modoc was clearly in fault in keeping a speed of eight miles 
per hour on a course almost parallel to the face of the piers in a har- 
bor of this character, no further out from the piers than she is shown 
to hâve been. Vessels finding their way into the slips or coming out 
necessarily hâve small headway, or sternway, and so can do little, so 
far as handling the vessel is concerned, to escape collision. 

There being smoke drifting northerly, or northwesterly from the 
Camano, sufficient to prevent those on the Modoc seeing either the 
signal or cabin lights of the Camano, I am unable to find that there 
was fault on the part of the lookout on the Camano for not sooner 
sighting the Modoc. 

On behalf of the Modoc, it is contended that the mast head light of 
the Camano was not burning prior to the collision. The mast head 
light, the side and range lights, were lit on the Camano before leaving 
pier 3. After the collision, the master of the Modoc, as the vessels 
backed away, called to the Camano that her headlight was out. This 
light was an electric one; the wires being carried in pipes to a point 
above the hurricane deck, where a détachable connection was made 
by means of a block thrust into a socket, some distance above the 
deck. After the collision, the block was found out of the socket, on 
the deck, and was replaced before the landing was made at pier 9. 
It was shown that, upon former occasions, the block had been knocked 
out of the socket by shocks of articles coming in contact with the con- 
duit pipe in which the wires were carried to the socket. It is not un- 
reasonable to suppose that the block was jarred out of the socket by 
this collision. The testimony on the part of the Modoc that the light 
was not burning prior to the collision is discredited by the fact that 
those so testifying did not see the range light of the Camano, which was 
admittedly burning. The smoke of the Camano could not drift for- 
ward so as to obscure the side lights, and aft, so as to obscure the range 
light and not reasonably be expected to obscure the mast head light, 
being higher than the side lights and not so high as the range light. 

I am unable to find any fault on the part of tha Camano contributing 
to the collision. The parties hâve agreed to the amount of damages, 
and decree will be for libelant for such amount. 
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EAINBY V. NEW YORK & P. S. S. CO., Limited, et al. 

(Circuit Court of Appeals, Ninth Circuit. August 3, 1914.) 

No. 2011. 

1. Admiraltt (§ 1*) — FoEM or Procédure — Pleading. 

In admiralty, courts détermine causes on équitable prlnciples, and treat 
as immaterial wlietlier the pleading counts upon contract or tort. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 1-17; Dec 
Dig. § 1.*] 

2. Sbamen (§ 9*)— CoNTEACT OF HiBiNQ— Implied Warrantt or Seawoethi- 

NESS. 

Under the gênerai maritime law, In every contract of hiring of the 
crew, as well as of affreightment, there is an implied warranty on the 
part of the shipowner that the ship Is seaworthy at the beginning of the 
voyage. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 31-33 ; Dec. Dlg. 
§ 9.*] 

3. Admiralty (§ 21») — Jubisdiction — Action foh Injdby Gausinq Death. 

In the absence of a fédéral or state statute givlng the right of action, 
a suit cannot be maintained in a court of admiralty to recover for the 
death of a seaman. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 218-220 ; Dec. 
Dig. § 21.* 

Jurisdiction of torts, see notes to Campbell v. H. Hackfeld & Co., Lim- 
ited, 62 C. C. A. 279; Monongahela Eiver Consol. Coal & Coke Co. v. 
Schinnerer, 117 C. C. A. 203.] 

4. Seamen (§ 3*) — What Law Govebns — American Seamen on Foreion Ship. 

When an American citizen signs shipping articles as seaman on a Brit- 
ish ship, and goes on board, he is on British territory and entitled to the 
protection of British law in behalf of British seamen, and subject to ail 
of its obligations and llabilities. He assumes a temporary allegiance to 
the flag under which he serves, and hls rights, while in such service, are 
governed by British and not by American iaw. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 31-33 ; Dec. Dlg. 
§ 3.*] 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington ; C. H. Hanford, Judge. 

Suit in admiralty by Mary F. Rainey, as administratrix of David 
L. Rainey, deceased, against the New York & Pacific Steamship Com- 
pany, Limited, and W. R. Grâce & Co., a corporation. Decree for re- 
spondents, and libelant appeals. Affirmed. 

William H. Gorham, of Seattle, Wash., for appellant. 
Hughes, McMicken, Dovell & Ramsey and Otto B. Rupp, ail of Se- 
attle, Wash., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Subséquent to the filing in the court below of 
the libel in this case, the respective parties thereto entered into this : 

*For other cases see same topic & i nvmbeb in Dec. & Am. Digs. 1907 to date, te Rep'r Indexai 
216 F.— 29 
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"Stipulation as to Facts and Dlsmissai 

"It Is hereby stipulated by and between tbe above-named llbelant, W. R. 
Grâce & Oo., one of the above-named respondents, and the New York & Pa- 
cific Steamshlp Company, Limited, one of the above-named respondents, here- 
tofore appearing specially and now appearlng specially for the purposes of 
this stipulation, as follows: 

"First. That the respondent New York & Pacific Steamshlp Company, Lim- 
ited, a corporation of Great Britaln, was between the Ist day of August, 1907, 
and the 25th day of February, 1908, the owner of the Brltish steamshlp 
Cacique, mentioned In the libel hereln. 

"Second. That the respondent W. R. Grâce & Co. at ail times subséquent to 
the Ist day of August, 1907, was and still is a corporation organized and ex- 
istlng under the laws of the state of Connectlcut and dolng a shipping busi- 
ness and malntaining an ottice in the eity of Seattle, .state of Washington. 

"Third. That at ail times between the Ist day of August, 1907, and the 25th 
day of February, 1908, the respondent W. R. Grâce & Co. was the charterer 
of said steamshlp Cacique under a charter party from said New York & Pa- 
cific Steamshlp Company, Limited, as owner, whereby, for a valuable consid- 
ération, (1) said owner delivered to said charterer the possession, command, 
and navigation of the entire vessel Cacique aforesald, for and during the voy- 
age mentioned and descrlbed in said libel, and (2) said charterer, as owner 
pro hac vice, manned (Including the hlring and appointment of the master, of- 
ficers, and crew), equipped, supplied, navigated, and operated said vessel for 
and during said voyage, assuming ail liabillties and maklng ail neeessary dls- 
Dursements therefor, and collecting the eariiings of said vessel for and dur- 
ing said voyage for its own proper use and benefit. 

"Fourth. That said libel may be dlsmissed as to the respondent New York 
è Pacific Steamshlp Company, Limited, without costs to either party, with 
préjudice." 

Such dismissal was entered, and the libel thereupon ametided. Sub- 
iequently a second amended one was filed, to which exceptions were 
taken by W. R. Grâce & Co., and, the libelant declining to fiirther 
.imend, a decree was entered dismissing the libel, from which decree 
ihe présent appeal was taken. 

In substance the second amended libel allèges that the libelant is a 
citizen and résident of the state of Washington, the widow and sole 
heir at law of David L. Rainey, deceased, the administratrix of his 
estate, and sues the said W. R. Grâce & Co. for her own benefit to re- 
cover damages growing out of the alleged death on the 25th day of 
February, 1908, at the port of Mollendo, Peru, of the said David L. 
Rainey, her husband; that the New York & Pacific Steamshlp Com- 
pany, Limited, a corporation of Great Britain, was at ail times between 
the Ist day of August, 1907, and the 25th day of February, 1908, the 
registered owner of the British steamshlp Cacique, and that at ail times 
subséquent to August 1, 1907, the said W. R. Grâce & Co. was, and 
still is, a corporation duly organized and existing under the laws of the 
state of Connecticut and doing a shipping business and maintaining an 
office in the city of Seattle, state of Washington ; that at ail times be- 
tween the said Ist day of August, 1907, and February 25, 1908, Grâce 
& Co. was the charterer of the steamship mentioned, under a charter 
party from the New York & Pacific Steamship Company, Limited, as 
owner, whereby, for a valuable considération, the said owner delivered 
to the charterer the possession, command, and navigation of the entire 
vessel for and during a voyage "from the port of Seattle, Wash., to a 
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port or ports in Peru, South America, and retum to the Pacific coast of 
the United States," and that the said charterer, "as owner pro hac vice, 
manned, including the hiring and appointment of the master, officers, 
and crew, equipped, supphed, navigated, and operated said vessel for 
and during said voyage, assuming ail liabilities, and making ail neces- 
sary disbursements therefor, and collecting the earnings of said vessel 
for and during said voyage for its own proper use and benefit," and 
thereafter, on or about September 1, 1907, as such charterer and owner 
pro hac vice dispatched the said vessel on the said voyage ; that on or 
about September 1, 1907, and for a long time prior thereto, and at ail 
times thereafter until his death on the said 25th day of February, 1908, 
the said David L. Rainey was a citizen of the United States and a rés- 
ident of the city of Seattle, state of Washington, and during ail of that 
time was duly licensed by the United States government, as well as by 
the British government, as chief engineer of ocean-going United States 
and British steamships, respectively ; that on or about September 1, 
1907, at Seattle, Wash., the said charterer, through its managing agent 
there, engaged Rainey as chief engineer of the steamship Cacique, then 
being in the waters of Puget Sound in the state of Washington, for a 
voyage then about to be commenced from a port on Puget Sound to a 
port or ports in Peru and return to the Pacific Coast of the United 
States, pursuant to which engagement Rainey "signed shipping articles, 
British form, to serve in the capacity of chief engineer of said vessel 
for said voyage, and for a term not to exceed months," at cer- 
tain specified wages, and thereafter, on or about September 1, 1907, 
said Rainey reported on board the ship to the master thereof , and en- 
tered upon and continued in the discharge of his duties as such chief 
engineer until his death ; that at no time from the entry of Rainey upon 
his employment to the time of the injury which resulted in his death 
was the ship nientioned in a seaworthy condition ; "that said steamship 
was what is known as an oil-burner, using cil as fuel for the purpose of 
generating the steam used in propelling said steamship, in operating 
winches for handling her cargo, and in operating an electric dynamo 
to illuminate said vessel, its passageways on, between, and below decks, 
and its several decks, so as to enable its crew, including said David L. 
Rainey, to perform their several duties required of them from time to 
time ; that the f eed pump on said steamship, used for supplying oil as 
fuel for the purposes aforesaid, was liable to become clogged with oil, 
fail to supply sufficient or any oil for fuel purposes, and would require 
to be put in working order again before the work of the vessel could 
go on, which was or should hâve been known to respondent ; that said 
steamship was not furnished or supplied'with safety lamps or any other 
method of illumination (exclusive of its electric planj;) from which the 
volatile fumes of said fuel oil, wherever présent on board said steam- 
ship, would be protected and ignition therewith thereby prevented, 
when said dynamo was for any reason out of commission and other 
means of illuminating had to be resorted to to enable the crew, includ- 
ing its chief engineer, to do the work necessary aboard said vessel ;" 
that on the 30th day of January, 1908, at the port of Mollendo, Peru, 
and while Rainey was performing his duties as chief engineer, through 
no fault of his or of any member of the crew immediately under his 
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authority, a feed pump on board the ship, used for the purpose of sup- 
plying cil for fuel generating steam, became clogged, and f ailed to sup- 
ply sufficient or any oil to keep up or generate any steam for the pur- 
poses of the ship, in conséquence of which its dynamo was immediately 
put out of commission ; that it thereupon became necessary and the 
duty of Rainey to immediately put the pump in working order in order 
to generate and keep up the steam, and the dynamo running in order 
to illuminate the ship, to the end that the work of the crew and of the 
vessel might proceed, and that in the prosecution of that duty Rainey 
was obliged, for want of other methods of illumination, to use and did 
use a lantem furnished by the charterer, which was what is known as 
a Dietz lamp, an oil lamp with its flame unprotected ; that in doing so 
the volatile fumes of the oil arising from the oil in the feed pump be- 
came ignited by the flame of the lantem, thereby causing an explosion, 
which inflicted burns upon Rainey, from the effects of which he dicd 
the following 25th day of February, 1908, in the hospital at Mollendo, 
Peru, ail of which was caused by the failure of the charterer to keep 
and maintain the said ship in a seaworthy condition. 

In the libel the cause is designated as one "of tort, civil and mari- 
time," and, besides allégations bearing upon the question of the amount 
of damages, it contains thèse f urther averments ; 

"That the laws of the United States In force at ail of said times between 
the Ist day of August, 1907, and the 30th day of January, 1908, provided, inter 
alla, that in every contract of service, express or implled, beween the owner 
of a ship and the master or any seaman thereof, there Is implled, notwith- 
standlng any agreement to the contrary, an obligation on the owner of the 
ship that the owner of the ship shall provide a seaworthy ship for the voyage 
at the tlme of the commencement of the voyage, and shall keep said ship in 
a seaworthy condition for the voyage durlng the voyage; and that the laws 
of Great Britain la force at ail times between the Ist day of August, 1907, 
and the 30th day of January, 1908, provided, inter alla, as foUows: *ln every 
contract of service, express or implled, between the owner of a ship and the 
master or any seaman thereof, and In every instrument or apprenticeship, 
whereby any person Is bound to serve as an apprentice on board any ship, 
there shall be implled, notwithstandtng any agreement to the contrary, an ob- 
ligation on the owner of the ship that the owner of the ship, and the master, 
and every agent chargea with the loading of the ship or the preparing of the 
ship for sea or the sending of the ship to sea, shall use ail reasonable meana 
to insure the seaworthiness of the ship for the voyage at the tlme vfhen the 
voyage commences, and to keep her In a seaworthy condition for the voyage 
during the voyage.' 57 and 58 Vict. c. 60, commonly known as the Merchants' 
Shipping Act, 1894, and acts amendatory thereof." 

It will be seen from the foregoing that the gist of the cause sued on 
is the alleged failure of the charterer as owner pro hac vice to provide 
a safety lamp, for lack of which the vessel is alleged to hâve been un- 
seaworthy. 

[ 1 ] Whether the libel sounds in tort or contract we deem immaterial. 
In admiralty, courts détermine causes upon équitable principles, and 
treat as immaterial whether the pleading counts upon contract or tort. 
California-Atlantic S. S. Co. v. Central Door & Lumber Co. (C. C. A.) 
205 Fed. 5, 7, and cases there cited. See, also, 2 Parsons, Shipping and 
Admiralty, 369. 
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Nor do we regard it as important that in the libel it is alleged : 

"That the laws of the United States in force at ail of said times between 
the Ist day of August, 1907, and the 30th day of January, 1908, provided, 
Inter alia, that in every contract of service, express or implled, between the 
owner of a ship and the master or any seaman thereof, there Is implied, not- 
withstanding any agreement to the contrary, an obligation on the owner of 
the ship that the owner of the ship shall provide a seaworthy ship for the 
voyage at the time of the commencement of the voyage, and shall keep said 
ship in a seaworthy condition for the voyage during the voyage." 

Conceding the correctness of the contention of the proctors for the 
appellee that the meaning of that allégation is that there was a United 
States statute to that effect, the respective proctors are agreed that, as 
a matter of fact, there is not and was not any such statute. There is, 
however, in the United States statutes, this provision : 

"If any person knowingly sends or attempts to send or is party to the send- 
Ing or attempting to send an American ship to sea, in the foreign or coast- 
wise trade, in such an unseaworthy state that the life of any person is likely 
to be thereby endangered, he shall, in respect of each offense, be guilty of a 
mlsdemeanor, and shall be punished by a fine not to exceed one thousand dol- 
lars or by imprisonraent not to exceed five years, or both, at the discrétion of 
the court, unless he proves that either he used ail reasonable means to insure 
her being sent to sea in a seaworthy state, or that her golng to sea in an un- 
seaworthy state was, under the circumstances, reasonable and justifiable, and 
for the purposes of giving that proof he may give évidence in the same man- 
ner as any other witness." Section 4561, R. S., as amended December 21, 
1898, 30 St. L. 758 (U. S. Oomp. St. 1901, p. 3095). 

[2] According to the gênerai maritime law, there was an implied 
warranty on the part of the shipowner that the ship in question was 
seaworthy at the time of beginning the voyage in question. In The Ed- 
win I. Morrison, 153 U. S. 199, 210, 14 Sup. Ct. 823, 825 (38 L. Ed. 
688), the Suprême Court quoted with approval this statement of the 
law made by Mr. Justice Gray, on circuit, in the case of The Caledonia 
(C. C.) reported in 43 Fed. 681, 685 : 

"In every contract for the carriage of goods by sea, unless otherwise ex- 
pressly stipulated, there is a warranty on the part of the shipowner that the 
ship is seaworthy at the time of beginning her voyage, and not merely that he 
does not know her to be unseaworthy, or that he bas used bis best efforts to 
make her seaworthy. The warranty is absolute that the ship is, or shall be, 
in fact seaworthy at that time, and does not dépend on his knowledge or ig- 
norance, hls care'or négligence." 

And the Suprême Court added: 

"In The Glenfruin, 10 P. D. 103, 108, the same rule Is thus expressed by 
Butt, J.: 'I hâve always understood the resuit of the cases from Lyon v. Mells, 
5 East, 429, to Kopitolï v. Wilson, 1 Q. B. D. 377, to be that, under his im- 
plied warranty of seaworthlness, the shipowner contracts, not merely that he 
TCill do his best to make the ship reasonably fit, but that she shall really be 
reasonably fit for the voyage. Had those cases left any doubt in my mind, 
it would hâve been set at rest by the observations of some of the peers In the 
opinions they delivered in the case of Steel v. State Line Steamship Co., 3 App. 
Cas. 72.'" 

See, also, Corsar v. J. D. Spreckels & Bros. Ce, 141 Fed. 260, 264, 
72 C. C. A. 378, and cases there cited. 

A fortiori does the same rule apply in cases where the lives of pas- 
sengers or crew are involved. So if, instead of the injuries to Rainey 
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having resulted in hîs death, he had survived and had brought a libel 
for damages for the injuries he received, and it be true that the failure 
of the owner to equip the ship with safety lamps rendered her unsea- 
worthy, he could undoubtedly hâve recovered. 

[3] But Rainey died from the efifects of his injuries, and, according 
to the well-established rule, neither his widow nor any one else can 
maintain a suit in admiralty in a court of the United States to recover 
damages growing eut of his death, in the absence of an act of Congress 
or a statute of a state giving a right of action therefor. The Harris- 
burg, U9 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358, and cases there 
cited. It is not contended that there is any such act of Congress. The 
state of Connecticut, of which state the appellee W. R. Grâce & Co. 
is a corporation, has a statute to that efïect, but, even if it ever had 
any application to the présent case, it is conceded by the proctor for 
the appellant that the présent suit falls within the bar of that statute. 

The state of Washington, of which state the deceased Rainey was 
at the time of his death a citizen, and where he signed the shipping ar- 
ticles and became a member of the crew of the ship in question, also 
has a similar statute authorizing the commencement of such an action 
at any time within three years from the accruing of the right thereby 
created, within which time the présent suit was brought. But we are 
unable to see that the statute of Washington has any application to the 
case. A state statute has force only within the confines of the state. 

[4] The chartering of the ship in question to an American corpora- 
tion for the particular voyage in question did not deprive the ship of its 
nationality. When Rainey, although a citizen of the state of Washing- 
ton, went before the British consul at Seattle and signed the shipping 
articles, and thereupon stepped upon the British ship flying the British 
flag as a member of its crew, as the record shows he did, he stepped 
upon British territory and became entitled to the protection and benefit 
of ail British law in behalf of British seamen, and subject to ail of its 
obHgations and liabilities. It is well to repeat the interesting discus- 
sion of that subject by the Suprême Court in the case In re Ross, re- 
ported in 140 U. S. 453, 472, 11 Sup. Ct. 897, 903 (35 L. Ed. 581) : 

"The position that the petitioner, being a subject of Great Britaln, was not 
withiu the jurisdictlon of the consular court is more plausible, but admits, we 
think, of a sufficient answer. The national character of the petitioner, for ail 
the purposes of the consular jurisdiction, was determinable by his enllstment 
as one of the crew of the American ship Bulllou. By such enllstment he be- 
comes an American seaman — one of an American crew on board of an Ameri- 
can vessel — and as such entitled to the protection and benefits of ail the lawa 
passed by Congress on behalf of American seamen, and subject to ail their ob- 
ligations and liabilities. Although his relations to the British governinent are 
not so ehanged that, after the expiration of his enllstment on board of the 
American ship, that govemment may not enforce his obligation of alleglance, 
and he, on the other hand, may not be entitled to invoke its protection as a 
British subject, that relation was ehanged durlng his service of seaman on 
board of the American ship under his enllstment. He could then iusist upon 
treatment as an American seaman, and invoke for his protection ail the power 
of the United States which couid be called into exercise for the protection of 
seamen who were native born. He owes for that time, to the country to which 
the ship on which he is servlng belougs, a temporary allegianoe, and must be 
held to ail its responsibilities. The question has been treated more as a polit- 
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Ical one for diplomatie adjustment tlian as a légal one to be determlned by 
the judicial tribunals, and bas been the subject of correspondence between 
our govemment and that of Great Britain. 

"Tbe position taken by our government is expressed in a communication 
from the Secretary of State to the British govemment, under date of June 16, 
1881. It was the assertion of a principle which the Secretary insisted 'is in 
entire eonformity with the priiiciples of Englisb law as applied to a mercan- 
tile service almost identical vyith our own in Ita organization and régulation. 
That principle is that, when a foreigner enters the mercantile marine of any 
nation and becomes one of the crew of a vessel having undoubtedly a national 
character, he assumes a temporary allegiance to the flag under which he 
serves, and, in return for the protection afforded hlm, becomes subject to the 
laws by which that nation, in the exercise of an unquestioned authority, gov- 
erns its vessels and seamen. If, therefore,' he continued, 'the government of 
the United States has by treaty stipulation with Japan acquired the privilège 
of admintstering its own laws upon Its own vessels and in relation to its own 
seamen in Japanese territory, then every American yessel and every seaman 
of its crew are subject to the jurisdiction which by such treaty has been trans- 
ferred to the govemment of the United States. If Ross had been a passenger 
on board of the Bullion, or If, residing in Yokohama, he had come on board 
temporarily and had then eommitted the murder, the question of jurisàiction 
would hâve been very différent. But, as it was, he was part of the crew, a 
duly enroUed seaman under American laws, enjoying the protection of this 
government to such an estent that he could hâve been protected from arrest 
by the British authorities ; and his subjection to the laws of the United States 
eannot be avoided just at the moment that it suits his convenience to allège 
foreign eitizenship. The law which he violated was the law made by the 
United States for the government of United States vessels; the person mur- 
dered was one of his own superior offlcers whom he had bound himself to re- 
spect and obey ; and it is difficult to see by what authority the British gov- 
emment can assume the duty or clalm the right to vindicate that law or pro- 
tect that officer. The mercantile service ia certainly a national service, al- 
though not quite in the sensé In which that term would be applied to the na- 
tional navy. It is an organized service, governed by a spécial and complex 
System of law, admintstered by national officers, such as collectors, harbor 
masters, shipplng masters, and consuls, appointed by national authority. This 
System of law attaches to the vessel and crew when they leave a national port 
and accompanies them round the globe, regulating their lives, protecting their 
persons, and punishlng their offenses. The sailor, like the soldier during his 
enlistment, knows no other allegiance than to the country under whose flag he 
serves. This law may be suspended while he Is in the ports of a foreign na- 
tion, but, where such foreign nation grants to the country which he serves the 
Power to administer its own laws in such foreign territory, then the law un- 
der which he enlisted again becomes suprême.' 

"The Secretary concluded his communication with the foUowing expression 
of the détermination of our government: 'So impressed is this government 
with the importance and proprlety of thèse views that, while it will receive 
with the most respectful considération the expression of any différent convic- 
tion which Her Britannic Majesty's government may entertain, it will yet feel 
bound to instruct its consular and diplomatie offlcers In the East that in China 
and Japan the Judicial authority of the consuls of the United States will be 
considered as extending over ail persons duly shipped and enrolled upon the 
articles of any merchant vessel of the United States, whatever be the natlon- 
ality of such person. And ail offenses which would be justiciable by the con- 
sular courts of the United States, where the persons so offending are native- 
bom or naturalized citizens of the United States, employed in the merchant 
service thereof, are equally justiciable by the same consular courts in the case 
of seamen of foreign natlonallty.' 

"The détermination thus expressed was afterwards carried out by incor- 
poratlng the doctrine Into the permanent régulations of the department for 
the guide of the consuls of this country. Seventy-second régulation. 

"The views thus forcibly expressed présent, in our judgment, the true status 
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ef the prisoner whîle an enllsted seaman on the American vessel, and glve ef- 
fect to the purpose of the treaty and the législation of Congress. The treaty 
uses the term 'Amerlcans' in speaking of those who may be brought within the 
jurisdiction of the consular court for offenses committed in Japan. The stat- 
ute désignâtes them as 'citlzens of the United States,' and yet extends the 
laws of the United States, so far aa they may be necessary to exécute the 
treaty and are suitable to carry the same into efCeet, not only over ail citizens 
of the United States in Japan, but also over 'ail others to the estent that the 
terms of the treaty justify or require.' 

"Reading the treaty and statute together, in view of the purpose designed to 
be accomplished, we are satisfled that it was intended by them to bring within 
our laws ail who are citizens, and also ail who, though not strictly citizens, 
are by their service equally entitled to the care and protection of the govern- 
ment. It is a canon of interprétation to so construe a law or a treaty as to 
give effect to the object designed, and for that purpose ail of its provisions 
must be examined in the llght of attendant and surrounding circumstances. 
To some terms and expressions a literal meaning will be given, and to others 
a larger and more extended one. The reports of adjudged cases and approved 
légal treatises are full of illustrations of the application of this rule. The In- 
qulry in ail sueh cases is as to what was intended in the law by the Légis- 
lature, and in the treaty by the contracting parties. 

"In Geofroy v. Riggs, 133 U. S. 258 [10 Sup. Ct. 295, 33 L. Ed. 642], which 
was before this court at the last term, it was held that the District of Colum- 
bia, as a political community, is one of 'the states of the Union,' within the 
meaning of that term as used in the consular convention of 1853 wlth France ; 
such construction being necessary to give consistency to the provisions of 
the convention, and not defeat the considération given by France for her con- 
cession of certain rights to citizens of the United States. And In the présent 
case, to carry ont the intention of the treaty and statute in question, they will 
be construed to apply to ail parties who are by public law, or the law of the 
country, entitled to be treated for the time, from their employment and serv- 
ice, as citizens. There are many adjudications to the effect that such char- 
acter will be ascribed to parties, and they be held liable to ail its consé- 
quences, and entitled to ail its benefits, on other grounds than birth or nat- 
uralization. 

"A statute of Henry VIII enacted that if anybody should rob or take 'the 
goods of the king's subjects within this realm,' and be found guilty, the party 
robbed should hâve restitution of the goods. Of this statute Sir Matthew Haie 
said that, 'though it speaks of the king's subjects, it extends to aliens robbed, 
for, though they are not the king's natural born subjects, they are the king's 
subjects when in England, by local allegiance.' 1 Hale's Pleas of the Crown, 
p. 542. 

"In United States v. Holmes, 5 Wheat. 412 [5 L. Ed. 122], which is in point 
In the case before us, certain parties were indicted in the Circuit Court of the 
United States for the district of Massachusetts, and convicted of murder on 
the high seas. It appeared that a vessel, apparently Spanish, was captured 
by privateers from Buenos Ayres, and a prize crew was put on board, of whom 
the prisoners were a part. One of them was a citizen of the United States 
and the others were foreigners. The crime was committed by drowning the 
person, whose death was chargea, by the prisoners driving or throwing bim 
overboard. On motion for a new trial certain questions arose on which the 
judges were divided In opinion. One of thèse was whether it made any dif- 
férence, as to the point of jurisdiction, whether the prisoners or any of them 
were citizens of the United States, or that the offense was committed, not on 
board of any vessel, but on the high seas. The court said that the question 
contained two propositions: One as to the national character of the offender 
and the person agalnst whom the offense was committed ; and, second, as to 
the place where it was committed. In respect to the first the court was of 
the opinion that it made no différence whether the offender was a citizen of 
the United States or not, adding: 'If it (the offense) be committed on board 
of a foreign vessel by a citizen of the United States, or on board of a vessel 
of the United States by a foreigner, the offender is to be considered pro hao 
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vice, and In respect to thls subject, as belonging to the nation under whose 
flag lie salis.' 

"ïhe case of The Queen v. Andersen, L. R. 1 Crown Cases Reserved, 161, Is 
still more In point. There one James Andersen, an American citizen, was in- 
dicted at the Central Crimlnal Court in England for murder on board a ves- 
sel belonging to the port of Yarmouth, in Nova Scotia ; she was registered in 
London, and was sailing under the Brltish flag. At the time the offense was 
commltted the vessel was in the river Garonne wlthin the boundaries of the 
French Empire, on her way up to Bordeaux, which city is, by the course of 
the river, about 90 miles from the open sea. The vessel had proceeded about 
halfway up the river, and was, at the time of the offense, about 300 yards 
from the nearest shore ; the river at that place belng about half a mile wide. 
The tide flows up to the place and beyond it. The prisoner was convicted, and 
the case was reserved for the opinion of the court. It was contended, on be- 
half of the prisoner, that the court had no jurisdiction in the case because be 
was an American citizen and in a foreign country at the time the offense was 
commltted ; and also that section 267 of the Merchant Shipping Act, which ît 
was sald the Crown relled upon at the trial, applled only to Brltish eeamea 
Mr. Justice Blackburn, In regard to thls last statement, observed, 'The ex- 
pression "Brltish seamen" may mean one who, whatever his nationallty, Is 
serving on board a Brltish ship,' and also that it had been declded 'that a 
ehip, which bears a nation's flag, is to be treated as a part of the territory of 
that nation. A ship is a kind of floating Island.' Counsel answered that, if 
it floated into the territory of another nation, it would cease to be so, and 
the jurisdiction of the flag would then be excluded, and that the man might 
hâve been tried in France, to which Chief Justice Bovill replied: 'Bven if he 
might, why should not thls country legislate to regulate the conduct of those 
on board its own vessels, or so as to hâve concurrent jurisdiction?' AU the 
judges concurred in sustaining the conviction. In givlng his opinion the Chlef 
Justice said: 'There is no doubt that the place where the offense was com- 
mltted was wlthin the territory of France, and that the prisoner was there- 
fore subject to the laws of France, which that nation might enforce if they 
thought fit ; but at the same time he was also wlthin a Brltish merchant ves- 
sel, on board that vessel as a part of the crew, and, as such, he must be taken 
to hâve been under the protection of the Brltish law, and also amenable to Its 
provisions. It is sald that the prisoner was an American citizen, but he had 
embarked, by his own consent, on board a Brltish ship, and was at the time a 
portion of Its crew. There are many observations to be found in varions wrlt- 
ers to show that in some instances, though subject to American law as a citi- 
zen of America, and to the law of France as belng found within French terri- 
tory, yet that he must also be considered as belng wlthin British jurisdiction 
as forming a part of the crew of a British vessel, upon the prineiple that the 
jurisdiction of a country is preserved over its vessels, though they may be in 
ports or rivers belonging to another nation.' Page 165. Mr. Justice Black- 
burn said: '^Vhere a nation allovvs a vessel to sali under her flag, and the crew 
hâve the protection of that flag, common sensé and justice require that they 
ehould be punlshable by the law of the flag.' Page 170. 

"ïhe vlews expressed by the Department of State, quoted above, are in har- 
mony with the doctrine uniformly asserted by our government agalnst the 
clalm by England of a right to take its countrymen from the deek of an 
American merchant vessel and press them into its naval service. It is a part 
of our history that the assertion of thls clalm, and its enforcement in many 
instances, caused a degree o£ irritation among our people which no conduct of 
any other country has ever produced. Its enforcement was deemed a great in- 
dignlty upon thls country and a violation of our right of sovereignty ; our ves- 
sels being considered as parts of our territory. It led to the War of 1812, 
and, although that war closed without obtaining a rellnqulshment of the 
clalm, its further assertion was not attempted. At last in a communication 
by Mr. Webster, then Seeretary of State, to Lord Ashburton, the spécial 
British minister to thls country, on the Sth of August, 1842, the clalm was re- 
pudlated, and the announcement made that it would no longer be allowed by 
our government and must be abandoned. The conclusion of Mr. Webster's 
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communication bears upon the question before us. After referrlng to the 
claim o( Great Britaln, and demonstrating the injustice of tlie position and its 
violation of national rlghts, he said: 'In the early disputes between the two 
governments, on this so long-contested topic, the distinguished person to whose 
hands were first intrusted the seals of this department declared that "the sim- 
plest nile will be that the vessel, belng American, shall be évidence that the 
seamen on board are such." Fifty years' expérience, the utter failure of 
many negotiations, and a careful reconsideration novc had of the whole Bub- 
ject at a moment vs-hen the passions are laid, and no présent interest or emer- 
gency exists to bias ttie judgment, hâve convlnced this government that this 
is not only the simplest and best, but the only rule, whlch can be adopted 
and observed consisteutly with the rights and honor of the United States, and 
the security of their citizens. That rule announces, therefore, what will here- 
after be the prlneiple maintaiued by their government. In every regularly 
documented American merchant vessel, the crew vrho navigate it will hnd 
their protection in the flag whlch is over them.' Webster's Works, vol. 6, 
p. 325. 

"This rule, thàt the vessel, belng American, Is évidence that the seamen on 
board are such, is now an establlshed doctrine of this country ; and in sup- 
port of it there is with the American people no diversity of opinion and can 
be no division of action. 

"We are satisfied that the true rule of construction in the présent case was 
adopted by the Department of State In the correspondence with the Engllsh 
government, and that the action of the consular tribunal in taking jurisdic- 
tion of the prisoner Ross, though an Engllsh subjeet, for the offense commit- 
ted, was authorized. Whlle he was an enlisted seaman on the American ves- 
sel, which floated the American flag, he was, withln the meaning of the stat- 
ute and the treaty, an American, under the protection and subjeet to the laws 
of the United States equally with the seaman who was native born. As an 
American seaman he could hâve demanded a trial before the consular court 
as a matter of right, and must therefore be held subjeet to it as a matter of 
obligation." 

It is not contended by the proctor for the appellant that under the 
gênerai admiralty law, or even under the common law, the widovv or 
other heir of the deceased Rainey had any right to the recovery of dam- 
ages by reason of his death. 

Ihe judgment is affirmed. 



PîiNNSYLVANIA STEEL 00. et al. v. NEW YORK CITY RY. CO. et aL 

(Circuit Court of Appeals, Second Circuit. May 26, 1914.) 

Nos. 273, 274, 272, 188, 189, 275. 

1. Street Railroads (§ 58*) — Lease — Insolvbncy of Lbssee — Accountino 
BETVfEBN Parties. 

A lease of a street railroad was made subjeet to ail debts and liablll- 
ties of the lessor, which the lessee assumed and agreed to pay, except such 
as were due to itself, and Includlng ail bonds whlch should be Issued by 
the lessor under a certain mortgage, some of which it was provided should 
be issued for the benefit of the lessee in payment of the cost of recon- 
structing and changing the motive power of certain parts of the road, 
which work had begun. By a f urther provision the lessee was authorized. 
If it should deem it expédient, to change the motive power on other parts 
of the road, and for the amount so expended it was to receive bonds of 
tlie lessor secured by a mortgage subordinate in lien to the first mortgage 
and to the rents reserved. Prier to the insolvency of the lessee and the 

•Vor other gaaes se» same LopLc & § numbjsr in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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conséquent termination of the lease it had changed the motive power on 
certain parts of the Unes, but had not demanded nor received the bonds 
to which it was entitled therefor. Hcld, that as between the parties the 
Indebtedness se created was a part of that assumed by the îessee, and 
that on an accounting between them it was not entitled to charge the 
amount against the lessor. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dlg. § 135 ; Dec. 
Dig. § 58.*] 

î. SïBEET Railboads (§ 49*) — Lease — Second Lease bt Lessbe — Effect as 

ASSIGNMENT OF ORIGINAL LEASE. 

A Street railroad company, whose franchise had less than 100 years to 
run, leased its road, the lease to continue in force during ail extensions 
of its charter. Subsequently the Iessee leased its entire System, including 
such leased lines, to another company for 999 years. Held, that althougU 
at the time of the making of the original lease the law permitted an ex- 
tension of charters In perpetuity, it could not be sald that the lessor's 
charter would be extended beyond the term of the second lease; that, 
the reversionary right of the lessor therein being whoUy uncertain, the 
second lease operated as an assignment of the flrst, and the second Iessee 
was primarily liable by privlty of estate to the owner of the property 
for any damages proved resulting from its fallure to keep the road and 
equipment in repair, and to pay taxes and assessments, as required by the 
terms of the original lease, during the time it was in possession. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. §§ 125, 126 ; 
Dec. Dig. § 49.*] 

L Steeet Railroads (§ 58*) — Lease — Insolvenct of Lessee — Accountinq 
BETWEEN Parties. 

Bonds of a street railroad company, payment of which was expressly 
assumed by a long-term lessee, and which matured prlor to the termina- 
tion of the lease by reason of the insolvency of the lessee, lieM, as be- 
tween the parties, basls for a provable claim against its estate. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135 ; 
Dec. Dig. § 58.*] 

L Street Railroads (§ 58*) — Lease — Insolvenct of Lessee — Accountinq 
BETWEEN Parties. 

A lease of a street railroad provided that whenever the lessee deemed 
It expédient it might change the motive power in use at its owu expense. 
It was further provided that in case it made such change on its request 
the lessor should issue and deliver to it mortgage bonds for the amount 
of the expenditure, but the lessee expressly assumed payment of such 
bonds. It made and paid for the change to electric power, but made no 
request for the issue of bonds therefor, and some eight years afterward 
the lease was terminated by reason of its insolvency. Held, that on an ac- 
counting between the parties it was not entitled to set ofE, against claims 
owing to the lessor for breaclies of the lease, the amount expended by it in 
making the change of power. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. § 135; 
Dec. Dig. § 58.*] 

5. Street Railroads (§ 58') — Insolvency — Contbact with Express Com- 
pany — Damages for Beeach. 

The owner of a street railroad System entered into a contract with ar 
express company, by which it granted to the latter the exclusive right of 
doing express business over its System for 20 years, including main Unes, 
branches, and leased and controUed Unes, so far as it could lawfuUy do 
so, and agreed to supply and operate the cars for that purpose in consid- 
ération of 20 per cent, of the gross profits of the business. The contract 
provided that it should bind the successors, assigns, lessees, and trans- 
férées of the parties. The railroad company through stock ownershlp 

*For other cases see sajne topic & § numbbb in Dec. & Am. Dlgs. U07 to date, & Rep'r Indexes 
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procured the exécution of simllar contracts wlth the express company by 
Its controUed llnes. It afterward leased Its System by a lease whlch oper- 
ated as an assignment of the contract during the continuanee of the lease, 
but subject to its termination for breach of condition. Later the express 
Company assigned the contract to another company, includiag also the 
other separate contracts, in considération of an annual payment of $10,- 
000. The lessee performed the contract until by reason of its Insolvency 
the lease was terminated, and thereafter its receivers and those of the 
lessor, which was also insolvent, continued to perform for some months, 
and then declined to adopt it and discontinued opération of the express 
cars. Thereupon the express company's assignée terminated its contract 
as provided therein. Heid, that the railroad lessee was bound by the con- 
tract only until the termination of its lease, and, the contract having been 
performed until after that tlme, was not further liable, but that the les- 
sor, as a party thereto, was liable to the express company for the value 
of the contract to the end of the term if the same could be proved ; that 
the amount the express company received annually from its assignée, 
while évidence of sueh value, was not the sole measure, and that further 
évidence that such assignée while operating thereunder for three years 
earned an average net profit of $30,000 a year was compétent and suffl- 
cient to warrant the allowance to the express company of substantial 
damages. 

[Ed. Note. — For other cases, see Street Kallroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

8. Receivers (§ 158*) — Claims Entitled to Préférence. 

To justify the giving of a préférence to claims for supplies agalnst the 
estate of an insolvent railroad company, the supplies furnlshed must bave 
been of such quantity and to be paid for at such times as to indicate that 
they were necessary for current opération and were to be paid for out of 
current earnings, but direct évidence as to the latter condition is not nec- 
essary, as the court may draw the inference that such was the expecta- 
tion of the parties from the circumstances attending the transaction. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §| 301-306 ; Dec. 
Dig. § 158.*] 

7. Receivers (§ 158*) — Claims Entitled to Préférence. 

Claims for supplies furnlshed for the use of a street railroad company 
within a reasonable tlme prior to the appointment of receivers in in- 
solvency for such company, of which claims for sand used to facllitate 
the starting and stopping of cars, for globes, burners, and wlcks used in 
the opération of horse cars and for track work, for lubricants used on 
cars and in power houses, and for coal used in power houses are types, 
heM properly given préférence over claims of gênerai creditors out of 
current earnings or unmortgaged assets in the hands of receivers. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 301-306 ; Dec. 
Dig. § 158.*] 

8. Receivers (§ 163*) — Prefbered Claims — Interest. 

Supply claims against the estate of an insolvent railroad company which 
are given a préférence over the claims of gênerai creditors out of a cer- 
tain fund are entitled to Interest after the appointment of receivers, where 
the fund is sufflcient to pay ail such claims in full with interest. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 312-316 ; Dec. 
Dig. § 163.*] 

9l Receivers (§ 158*) — Claims Entitled to Préférence. 

Tort claims against an insolvent street railroad company for Injuries to 
individuals through négligence in opération are not for operating expenses 
in such sensé as to entitle them to préférence over claims of gênerai cred- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Itors, nor are claims for rental of leased Unes, nor by a city for the cost 
of paving. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. §§ 301-306 ; Dec. 
Dig. § 158.*] 

10. Receivees (§ 158*) — Distribution of Assbts. 

The fact that an insolvent lessee of a street rallroad System was con- 
trolled by Its lessor and caused to apply its earnings to the payment of 
dividend rentals to the lessor's stockholders, whlch payments, although 
preferential, were of a valid Indebtedness, does not deprive the receivers 
of the lessor, which is also insolvent, of the right to share equally wlth 
other général creditors of the lessee in respect to a proved claim for rent. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. §§ 301-306; Dec. 
Dig. § 158.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsylvania Steel Company and The Degnon 
Contracting Company against the New York City Railway Company 
and thç Metropolitan Street Railway Company. Appeals from four 
decrees arising out of the receivership. Affirmed. 

For opinions below, see 208 Fed. 168, 747, 757, and 117. 

W. H. Page, of New York City, for Metropolitan Express Co. 

Arthur H. Masten, of New York City, for Metropolitan St. Ry. Co., 
receiver. 

M. C. Fleming, of New York City, for New York City Ry. Co., re- 
ceiver. 

Brainerd Toiles and Julien T. Davies, both of New York City, for 
Second Avenue Ry. Co. 

C. T. Payne, of New York City, for Farmers' Loan & Trust Co. 

Chase Mellen, of New York City, for the Central Park N. & E. R. 
R. Ce, receiver. 

J. R. Abney, of New York City, for Latta and others, tort creditors. 

B. S. Catchings, of New York City, for Accident Creditors' Com- 
mittee. 

G. N. Hamlin, of New York City, for Contract Creditors' Com- 
mittee. 

C. H. Tuttle, of New York City, for Cornell and others. 

C. M. Travis, of New York City, for Pennsylvania Steel Co. and 
another. 

R. R. Rogers, of New York City, for the New York Rys. Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. We are about to décide four appeals arising 
out of the receivership in the above case. 

Mr. Turner, the spécial master, and Judge Lacombe hâve written so 
fully in respect to the questions involved that it will not be profitable 
to go over the ground again ; our conclusions being addressed to coun- 
sel thoroughly familiar with ail the facts and ail the authorities. 

It will be convenient to begin by stating certain of our findings which 
are material in most of the cases once for ail, so as to avoid unneces- 
sary répétition. 

*For other cases see same toplc & § nvmbeb in Dec. &. Am. Digs. 19D7 to date, & Rep'r Indexe* 
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We hâve decided in the Termination of Lease Proceeding, Pennsyl- 
yania Steel Co. v. N. Y. City Ry. Co., 198 Fed. 721, 725, 117 C. C. A. 
503, that Messrs. Joline and Robinson, who were appointed receivers 
of the New York City Railway Company September 24, 1907, and of 
the Metropolitan Street Railway Company October 1, 1907, were really 
acting for the Metropolitan Company from September 24, 1907. This 
was upon the principle that the City Company had no interest to con- 
tinue a losing lease, whereas the Metropolitan Company, as owner, was 
deeply interested in the continuance of the System as a going concern. 
'Ilierefore between the two estâtes the Metropolitan Company was lia- 
vile for everything done by the receivers. 

We also held that this fact did not détermine when the Metropolitan 
City lease actually terminated, and that this would dépend upon the 
right and fact of re-entry. Although the lease was referred to in sev- 
eral décisions as having certainly terminated on or bef ore dates named, 
the actual date was never determined until the spécial master fixed it 
as of October 1, 1907. The dual receivership caused the uncertainty. 
Separate receivers were not appointed until July 31, 1908. If différent 
persons had been originally appointed receivers of each company there 
could hâve been no doubt as to the date when the lease terminated. 
Judge Lacombe's primary purpose from the beginning was to préserve 
the System of transportation as a going concern for the benefit of the 
jjublic and by appoiuthig the same persons as receivers of both com- 
panies he secured greater harmony and economy of opération. How- 
Ever, as both companies, when hopelessly insolvent, voluntarily put 
themselves in the hands of the court, and after September 24, 1907, 
never had possession, custody or control of the premises, there could 
not hâve been any actual re-entry by the Metropolitan Company. We 
think what was done amounted to a surreiider of the lease by the City 
Company September 24, 1907, and an acceptance of the surrender by 
the Metropolitan Company October 1, 1907. Therefore we agrée with 
the spécial master as to the date. 

There was a paramount necessity at the beginning of the receivership 
to raise funds, which could only be done by the issuance of receivers' 
certificates. Although the District Court originally, and this court at 
first upon appeal, attempted to marshal the assets for the payment of 
thèse certificates, it was ultimately concluded that to give them greater 
marketability they should be made a first lien upon ail the property of 
both companies; the question as to which estate they should be paid 
from being reserved to the final distribution. Pennsylvania Steel Co. 
v. N. Y. City Ry. Co., 163 Fed. 242, 246, 90 C. C. A. 188. 

One other considération is to be noted. In the Express Company's 
dppeal, 198 Fed. 735, 117 C. C. A. 503, we departed from the New York 
rule that only matured claims existing on the date receivers are ap- 
pointed are provable. This rule has the advantage of absolute sim- 
plicity. Still, we thought it very inéquitable that claims which were 
ascertainable at the time they were required to be presented should be 
excluded. Of course some day must be fixed, and fixed by the District 
Court, so as not to delay distribution. In this case he did fix the time 
before which ail claims must be filed against the City Company as De- 
icember 10, 1907, and against the Metropolitan Company as January 15, 
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1908. It is true that he did this vvhen every one concerned understood 
that no daims were provable except those which were ascertained and 
matured at the date of the receivership, in accordance with the New 
York rule. By pure inadvertence he signed an order in some of the 
cases permitting daims to be filed of a later date, without in.jerting the 
usual provision that they should be filed nunc pro tune as of the dates 
already fixed. This he very properly corrected when it was called to 
his attention. It is said that in accordance with the views we expressed 
in the case of the Express Company's appeal, 198 Fed. 735, 117 C. C. 
A. 503, he ought to hâve fixed much later dates than December 10, 1907, 
and Janyary 15, 1908. But he has not been willing to change thèse 
dates. If his action is a subject of review by us, we are not at ail will- 
ing to disturb it. No one knew better than he the necessities of this 
very complicated and perplexing receivership, throughout which he has 
exhibited an anxious disposition to deal fairly with every interest. We 
are entirely satisfied to rest upon his conclusion in this respect. 

The subsidiary lessors of lines to the Metropolitan Company were in 
a position to re-enter their properties whenever default was made, but 
did not do so. They acquiesced in the opération of their lines by the 
receivers until the receivers returned them. The termination of thèse 
leases is therefore fixed at those dates respectively. During the period 
of expérimental opération the receivers operated thèse lines for the ben- 
efit of the lessors; they being entitled to the net profits, if any, and 
obliged to bear the deficiency, if any. Termination of Lease Proceed- 
ing, 198 Fed. 725. 

I. Appeal of Second Avenue Railroad Company et al. For opinions 
of the spécial master and the District Court, see Pennsylvania Steel Co. 
V. N.Y. City Ry. Co., 208 Fed. 757. 

This case involves daims against both the estate of the Metropolitan 
Company and the estate of the City Company arising out of the lease 
of the Second Avenue line, dated January 28, 1898, to the Metropolitan 
Company, which was included in the lease by the Metropolitan Com- 
pany of its property to the City Company for 999 years from April 1, 
1902. ITie Second Avenue Company had made a mortgage dated Jan- 
uary 20, 1898, to secure an intended issue of bonds in the sum of $7,- 
000,000 to take up certain outstanding bonds and for electrification of 
the line. The receivers never adopted this lease, but returned the prem- 
ises to the Second Avenue Company November 12, 1908, at which time 
the lease terminated. 

The District Court made an order February 1, 1910, allowing the 
Second Avenue Company, the Guaranty Trust Company, trustée of the 
$7,000,000 mortgage, and the receiver who had been appointed by the 
State court in an action to foreclose that mortgage, to file their claims 
against the Metropolitan Company and the City Company on or bef ore 
March 1, 1910, which he subsequently amended, so as to make them 
filed nunc pro tune as of December 10, 1907, against the city estate and 
January 15, 1908, against the Metropolitan estate. When we decided 
the Second Avenue bondholders' appeal, 198 Fed. 747, this amendment 
had not been made. 

[ 1 ] The court below held that the Metropolitan estate was entitled 
to set ofiE advances of $740,836.21 for the improvements for which it 
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was authorized to call upon the Second Avenue Company to issue 
bonds subséquent to the $7,000,000 First Consolidated bonds. This was 
on the theory that the Metropolitan Company did not assume payment 
of bonds to be issued at its request by the Second Avenue Company 
an-d secured on its property for the purpose of raising money to pay 
for permanent improvements. We cannot agrée to this. The question 
dépends of course upon the construction of the language used in the 
lease as follows: 

"Whereas, the party of the flrst part heretofore obtalned the approval of 
the State Board of Bailroad Oommlssioners to a change of motive power on 
parts of said railroad from horse power to electrlc power, which change has 
been consented to by the owners of more than one-half of the property bounded 
on that portion of the railroad on which said change of motive power is pro- 
posed, and has entered. into contracts for the reconstruction of Its roadbed, 
rendered necessary by such change, and has incurred large debts and liabili- 
ties therefor, and is now largely Indebted to the party of the second part for 
money paid upon such contracts, or advanced for the purpose of making such 
construction; and whereas, for the purpose of paying or refunding prior 
bonded indebtedness and for the addltional purpose of paying the debts in- 
curred in such reconstruction, and for carrying out the contracts entered into 
for the building, finishing and operating of the said electrlc lines of railroad, 
and providing equlpment therefor, and for other lawful purposes of the cor- 
poration, the party of the flrst part has heretofore determined to issue and 
dispose of its bonds to the amount of -seven millions of dollars, and to seeure 
the payment thereof by a mortgage upon its said railroad, and ail Its real 
estate, property, right and franchises of every kind and description ; and 
whereas, the party of the flrst part wlth the cousent of more than two-thirds 
of its stockholders, has heretofore executed and delivered to the Guaranty 
Trust Company of New York a mortgage as aforesaid to seeure the payment 
of its said bonds to the amounts aforesaid ; and whereas, noue of said bonds 
hâve been issued or disposed of, but are ail as yet to be issued and disposed 
of for the purposes aforesaid: 

"It is further agreed that the party of the flrst part will forthwith, in ac- 
cordance with the terms and conditions of said mortgage. Issue and dispose 
of its said bonds to an amount suflicient to pay and discharge ail its debts 
and obligations and contracts heretofore Incurred in the reconstruction of its 
road and roadbed made necessary by the change in its motive power, and will 
from the proceeds of such bonds pay and discharge ail such debts, obligations 
and contracts, including the debt now due or hereafter to grow due for such 
purposes, to the party of the second part. 

"And that it vrtll hereafter at the demand and upon the request of the party 
of the second part issue and dispose of or cause to be issued and disposed of 
by the trustée named in said mortgage, and the proceeds pald over to the 
party of the second part, sufficient of Its bonds to supply suitable cars, rolllng 
stock, equlpment and motive power to its said railroad to enable the party of 
the second part to operate the railroad hereby leased and demised by the un- 
derground System of electrlcity or by any other motive power, and to repay 
any expenditures made by the party of the second part in improving the leased 
property or in erecting, changing or reconstructing any building or buildings 
thereon, and whenever the party of the second part shall désire and déter- 
mine to change the motive power upon parts or portions of the said railroad 
upon which changes hâve not heretofore been authorized or proposed, that 
the party of the flrst part will issue and dispose of and pay over the proceeds 
thereof to the party of the second part, or deliver to the party of the second 
part, or cause the trustée named In said mortgage to sell and dispose of and 
pay over the proceeds thereof to the party of the second part or deliver to the 
party of the second part the balance of its said bonds secured to be paid by 
the mortgage aforesaid, or so much thereof as Is or will be necessary for a 
change of motive power and a reconstruction of its road and roadbed made 
necessary thereby, and to supply the necessary cars, roUing stock, equlpment 
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and motive power thereof to enable the party of the sdcond part to operate 
said road as reconstructed. 

"Whenever It shall be deemed by the party of the second part expédient t« 
extend the Une or Unes of the rallroad hereby demised or to acquire additional 
real estate or construct additional buildings for the opération of said rall- 
road, or to change the motive power upon said railroad, then upon the request 
of the party of the second part the party of the first part shall authorize, 
exécute and deliver to the party of the second part the negotiable bonds of the 
party of the first part in the usual form for the amounts, the expenditure of 
whieh shall be required for such extension, acquisition, construction or change, 
and upon the llke request of the party of the second part, shall secure such 
bonds by a mortgage or mortgages upon ail Its property and franchises, but 
such bonds when issued shall be applied solely to betterments for which the 
same are issued. 

"This lease is made subject to ail debts and liabllities of the party of the 
flrst part, except debts due or liabllities incurred to the party of the second 
part, and such debts and liabllities, except as aforesaid, and subject to the 
provisions and conditions of this lease, are hereby assumed and are to be paid 
by the party of the second part as a part of the considération hereof, and ail 
bonds that "shall be issued by the party of the first part under the mortgage 
to the Guaranty Trust Company hereinbefore referred to, when Issued or dis- 
posed of as hereinbefore provided, or as provided in said mortgage or in this 
lease, shall be included among the obligations which the party of the second 
part assumes and agrées to pay under the provisions of this lease." 

The court below thought that the assumption by the lessee of ail 
debts of the lessor (except those due to itself) applied only to existing 
debts, merely because the lease went on to provide expressly that the 
$7,000,000 First Consolidated Mortgage bonds were to be included. 
We think, however, that the assumption of ail debts and liabllities (ex- 
cept those to the lessee), made after the enumeration of debts both ex- 
isting and future, included the future debts. If not, there being no 
other provision on the subject, the lessor would be liable, not only for 
the principal of the bonds when due, but for the interest in the mean- 
time. It is out of the question that the parties intended the lessor to 
pay interest for, say, 999 years. The fact that the lessee always did 
pay it until default shows this, as does also the provision elsewhere in 
the lease that any lien created on the premises by a mortgage to secure 
such bonds should be subséquent to the payment of the stipulated rent, 
which would be quite useless if the Second Avenue Company were in- 
tended to pay the interest. 

It is said that this court in Farmers' Loan & Trust Co. v. Central 
Park North & East River R. R. Co., 193 Fed. 963, 113 C. C. A. 591, 
and Second Avenue Bondholders' Appeal, 198 Fed. 750, 117 C. C. A. 
560, has held that such an assumption clause amounts only to a guar- 
anty that the mortgaged premises shall pay the debt, and, this having 
been paid, there is no further liability on the Metropolitan Company. 
But thèse were not controversies between the lessor and the lessee. 
Both claims were by bondholders and the former was a foreclosure 
suit in which the bondholders were looking to the land. The opinion 
of the court in that case expressly reserved the question of the ultimate 
liability for the debt of the lessee between lessor and lessee, saying: 

"This case does not require décision of the question whether the lease of 
1892 imposed upon the Metropolitan Company the obligation of ultimately pay- 
ing, not only the current indebtedness, but the already existing funded debt 
of the Central Park Company." 

216 F.— 30 
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ITie concurring opinion was to the effect that between the Second 
Avenue Company and the Metropolitan estate the latter is the prin- 
cipal debtor. If bonds were to be issued for thèse advances they would 
hâve to be presently payable in view of the insolvency of the Second 
Avenue Railroad, and the Metropolitan Company' would be liable to 
pay them. Therefore we think it was net entitled to use this advance 
as a set-ofï against the vSecond Avenue Company's claim. For the prin- 
cipal of the indebtedness of the First Consolidated bonds, $7,000,000, 
and future interest, however, there can be no claim, because it was a 
contingent liability both on December 10, 1907, and January 15, 1908, 
there having been no foreclosure, and also because the parties ex- 
pressed the liability of the Metropolitan Company, whatever it was, in 
the form of a guaranty printed on each bond taking efïect in 1948, 198 
Fed. 751, 117 C. C. A. 560. 

[2] The District Court held that the Metropolitan City lease did not 
amount to an assignment of the Second Avenue lease to the City Com- 
pany. We think it did. The charter of the Second Avenue Company 
had less than 100 years to run when the lease was made to the Met- 
ropolitan Company. Although the lease did provide that it was to con- 
tinue during ail extensions of the charter and at the time the lease was 
made the law permitted extensions in perpetuity, no one can say that 
the charter will be extended beyond 999 years, the term of the lease to 
the City Company. It is quite uncertain whether there will be any re- 
version in the Metropolitan Company. We think that the City Com- 
pany is to be regarded as assignée of the lease of the Second Avenue 
Company and as such liable by virtue of privity of estate for any dam- 
ages proved, resulting f rom the failure to keep the road and eqUipment 
in repair, as well as to pay taxes and assessments from April 1, 1902, to 
October 1, 1907, when the Metropolitan City lease terminated. The 
Metropolitan estate remains liable on the company's covenants notwith- 
standing the assignment, but between the two estâtes the city estate is 
primarily liable. The decree of the court below is to be modified in ac- 
cordance with this opinion. 

II. Claim of the Central Park, North and East River Railroad Com- 
pany. For the opinions of the spécial master and the District Court, 
see 208 Fed. 111. 

The receivers returned this Une to the claimant August 6, 1908, at 
which date the lease terminated. The District Court allowed the claim 
to be filed on or before Mardi 1, 1910, nunc pro tune as of December 
10, 1907, against the city estate and as of January 15, 1908, against the 
Metropolitan estate. 

[3,4] The Metropolitan Company expressly assumed the payment 
of the claimant's issue of $1,200,000 of bonds which fell due Decem- 
ber 1, 1902, and, not having been extended, became, as between lessor 
and lessee, a matured obligation provable January 15, 1908, within our 
décision in the claim of the Metropolitan Express Company, 198 Fed. 
735, 117 C. C. A. 503. We think this claim should bave been allowed 
against its estate. The set-off of $861,792.37 expended by the Metro- 
politan Company in electrification should not be allowed, because it had 
expressly assumed the payment of the claimant's bonds if issued to pay 
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therefor. This is in accordance with our holding in the claim of the 
Second Avenue Railroad Company. 

For the reasons stated in that case we think that the City Company 
was the assignée of this lease, and is, because of privity of estate, liable 
for failure to keep the road and equipment in repair and to pay alî 
taxes and assessments between April 1, 1$02, and October 1, 1907. As 
modified in thèse respects the order is affirmed. 

m. Claim of the Metropolitan Express Company. For opinions of 
the Spécial Master and the District Court, see 208 Fed. 747. 

[5] March 4, 1901, the Metropolitan Street Railway Company en- 
tered into a contract with the Metropolitan Express Company, wherc- 
by it gave the latter the exclusive right of doing express business over 
its System for 20 years, and agreed to supply and operate the cars for 
that purpose in considération of 20 per cent, of the gross earnings of the 
business. The contract provided that it should "bind the successors, 
assigns, lessees and transférées of the parties respectively." The évi- 
dent intention of the parties was to authorize the Railway Company to 
lease its System together with the contract, and the Express Company 
to assign the contract without préjudice to its provisions, and so that 
the lessee and the assignée should be bound as were the original par- 
ties. February 14, 1902, the Metropolitan Street Railway Company 
did lease its System to the New York City Railway Company. July 15, 
1904, the Metropolitan Express Company assigned the contract to the 
American Express Company in considération of an annual payment of 
$10,000 in equal quarterly installments on the 15th days of October, 
January, April, and July, with the stipulation, among others : 

"It is further expressly understood and agreed that if at any time during 
the term hereby demised, the party of the second part, its successors or as- 
Bigns, in the opération of the business and property hereby transferred, shall 
from any cause other than its own négligence or its own default in observing 
the conditions of said contract with said Metropolitan Street Railway Com- 
pany, be excluded from the full use and enjoyment of the trackage rights and 
other benefits and advantages provided for in said contract, then and in sucb 
event, at the option of the said party of the second part; its successors or as- 
signs, the term hereby demised shall cease and détermine, and the party of the 
second part shall in such event and upou the exercise of such option, be re- 
lieved and discharged from ail further liability, claims or demands here- 
under." 

It assigned at the same time similar contracts which had been en- 
tered into with it by four independent lines which were controlled by 
the Metropolitan Street Railway Company and composed a part of the 
Metropolitan System. Under thèse contracts the car equipment was to 
be furnished by the Metropolitan Street Railway Company. The Rail- 
way Company obtained thèse contracts to be executed by means of its 
stock control of the four companies. The New York City Railway 
Company and the American Express Company continued to carry out 
the contract until September 24, 1907, when both the City Railway 
Company and the Metropolitan Street Railway Company became in- 
solvent and unable to perform it further. The receivers continued to 
carry it out, but on February 28, 1908, notified the American Express 
Company that they considered it unadvisable to adopt the contract and 
would discontinue opération of the express cars on and after March 15. 
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Maieh 13, 1908, the American Express Company, under the option giv- 
en it in the contract of July 15, 1904, notified the Metropolitan Express 
Company that, because deprived of the "full use and enjoyment of the 
tra'ckage rights and other benefits and advantages provided for in the 
contract," on and after March 15th it would treat the contract as at an 
end as of that date. 

Thèse contracta are sometimes loosely described as leases, which they 
were not, being merely licenses with mutual covenants without any 
privity of estate between the Express Company and the Railway Com- 
pany. 

The same claim having been rejected in the court below as a contin- 
gent demand was heretof ore bef ore us, and we then sent it back to per- 
mit the claimant to recover nominal damages and substantial damages, 
if it could prove them. Pennsylvania Steel Co. v. New York City Rail- 
way Co., 198 Fed. 735, 117 C. C. A. 503. The spécial master reported 
that the average annual profit of the American Express Company was 
some $30,000 and that the damage sustained by the Metropolitan Ex- 
press Company was $10,000 a year for the balance of the term or $129,- 
704.32, of which the New York City Railway Company should pay 
$192.31, the proportion of that sum for the week between September 
24 and October 1, 1907, when receivers of the Metropolitan Street Rail- 
way Company were appointed, the balance to be paid by the latter Com- 
pany. He also reported that the surviving contracts with the four con- 
trolled companies were merely incidental, and ceased to hâve any sub- 
stantial value after the System was disintegrated. 

The contract was for the express privilège over the whole Metro- 
politan System. It passed to the New York City Railway Company, 
lessee, and bound it so long as it remained lessee. It is quite incredible 
that the parties intended to require any one not in control of the System 
to furnish the express privilège and operate the cars over it. There- 
fore, when the City Company ceased to be lessee October 1, 1907, it 
ceased to be liable and the lessor to the Metropolitan Express Company 
contJnued to be liable to it, the American Express Company, assignée, 
having withdrawn. As the receivers refused to adopt the contract, the 
Metropolitan Street Railway Company became liable as of October 1, 
1907, when it went into the hands of the receivers, to the Metropolitan 
Express Company, because its insolvency disenabled it to perform the 
contract. Its liability was for the value of the contract to the end of 
the term if the Metropolitan Express Company could prove it. That 
we think was ascertainable on recognized principles. Damages sus- 
tained in the shape of profits prevented would evidently be the meas- 
are. ITie District Court said : 

Tfestîmony was introduced tendlng to show that for some tlme before re- 
celvership the latter eompany made a profit out of its opération of about 
$30,000 a year. There is some crlticism as to the sufficiency of this testlmony 
— being in part averages and estimâtes — but courts are usually libéral when 
absolute accuracy in such matters is inherently impossible. Upon this évi- 
dence the spécial master has held that the contract was actually worth $10,- 
000 a year for the unexpired term of nearly 13 years. a?he difflculty with the 
calculation lies in its assumption that the $10,000 a year which the American 
Company agreed to pay was whoUy for this contract of March 4, 1901. That 
considération, however, was for the assignment not only of this but also of 
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many other contracts and leases. As to some of thèse the master has t»*Mâ 
that they were of no substantlal value ;' but there are others whlch were an- 
doubtedly of substantlal value. As we bave seen, the contract of Marcb 4, 
1901, covered not only Unes owned by the Metropolitan Hallway Company, but 
ail 'controUed' Unes. Among such Unes controlled through stock ownership 
were the Union Railway, Porty-Second Street, Manhattanville & St. Nicholas 
Avenue Railway, Yonkers Kailroad, Southern Boulevard Railroad, West- 
chester Electric Railroad, and Tarrytown, White Plains «& Mamaroneek Rail- 
way. The contract of March 4, 1901, contalned no covenant that thls control 
of thèse railroads should continue in the Metropolitan. It may be that while 
such control still existed the Metropolitan might bave been compelled to se- 
cure from each of the companies thus controlled a concession to the express 
company slmilar to the one it had itself given; but if It parted with the con- 
trol of either of them it would be powerless to obtain such concession for the 
express company. To that extent the value of the original contract would 
shrink and, there being no covenant for a continuance of control, the express 
company could maintain no claim for damages for such shrinkage. Whether 
or not the American Company would bave agreed to pay $10,000 or $10 a 
year for the original contract does not appear. Before it took its assignments 
the weak point in that contract was covered; the controlled companies enu- 
merated above had each of them made an independent contract with the Met- 
ropolitan Express Company slmilar in its terms to the contract of 1901. 
Thereafter the holder of ail thèse contracts was secured in the use, for ex- 
press purposes for the perlod named, of ail the Unes which the Metropolitan 
owned or controlled when the flrst contract was made. AU thèse later con- 
tracts were included with the original one In the assignment to the American 
Company. The master bas not found that thèse were 'of no substantlal value' ; 
that they were, some of them at least, of substantlal value must be apparent 
to any one who is familiar with the intricacies of the street railway System 
In Manhattan and the Bronx. There was no apportionment of the $10,000 
among the several parcels covered by the assignment, and there is nothing in 
proof by which such apportionment could possibly be made. It seems to me, 
therefore, impossible to détermine what sum of money would fairly represent 
the damages resulting from the breach of this contract, which stipulated for 
no continuance of control. For the breaches of their several contracts the 
roads formerly controlled by the Metropolitan may or may not be responsible, 
but the flnding of substantlal damages against the last-named road is not con- 
firmed." 

We think the District Court erred in treating the contract between 
the Metropolitan Express Company and the American Express Com- 
pany as the sole measure of the value of the contract between the Met- 
ropolitan Street Railway Company and the Metropolitan Express Com- 
pany. If this be so, it might well resuit that the Metropolitan Express 
Company could not prove against the Metropolitan Street Railway 
Company the actual amount of damages that it sustained because there 
is no way of apportioning the annual payment of $10,000 between busi- 
ness over the lost lines and business over the four controlled lines which 
survive. But the contract with the American Express Company, though 
évidence of value, was not the only measure. In view of the fact that 
it made, excluding this payment of $10,000, some $40,000 a year, the 
master was well justified in finding that the value of the contract was at 
least $10,000 a year. There is nothing to indicate that the license, if 
properly exercised by the licensee, would not hâve continued to be very 
valuable. We think there is every reason to infer exactly the contrary. 
There can in the nature of things be no absolute proof as to damages 
in the way of future profits. Even if the contracts with the four con- 
trolled companies which survive hâve some value, as the District Court 
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holds, that circumstance is no défense to the Metropolitan Company, 
The contract was for the whole System, and when the Metropolitan 
line dropped out the whole purpose of the contract was frustrated by 
its default. 

It is suggested as a reason why the contract might not continue to 
be profitable, that the right of the Ninth Avenue line to do express busi- 
ness is doubtf ul and that certain spurs between the tracks and express 
stations owned by the Express Company had been constructed without 
proper authority and might be removed. We are satisfied with the spé- 
cial master's disposition of thèse objections. The decree is reversed, 
and the court below directed to dismiss the claim as to the New York 
City Railway Company and to enter a decree in favor of the claimant 
for the sum of $129,704.32 against the Metropolitan Street Railway 
Company. 

IV. Claim of Various Creditors for Préférence, Called the Préfér- 
ence Proceeding. For opinions of the spécial master and the Dis- 
trict Court, see 208 Fed. 168. 

This cause raises questions as to how the estâtes of the Metropolitan 
Street Railway Company and the New York City Railway Company 
shall be distributed among creditors. Claims of préférence in the as- 
sets over gênerai creditors are made on behalf of : (1) Supply creditors 
of the City Company ; (2) tort creditors of the City Company ; (3) 
claims of the Metropolitan Company as lessor of the City Company 
and of various companies as lessors of the Metropolitan Company for 
breach of leases ; (4) claims of the city of New York for paving. 

Four supply claims hâve been selected as types of ail the supply 
creditors who claim a préférence, as follows : (a) Hugh Thomas, for 
sand used to f acilitate the starting and stopping of the cars ; (b) Smith 
Company of New York for globes, burners, and wicks used in the op- 
ération of horse cars and upon trackwork. (c) Haggerty Company, 
for lubricants and dynamo oil used in the opération of cars and of 
power houses; (d) Berwind White Coal Company, for coal used in 
opération of power houses. 

None of the préférence claimants asserts an actual lien on anything. 
The diligence of counsel has referred us to a multitude of décisions, 
which show that the courts hâve differed greatly : (a) As to what 
claims accruing against a railroad corporation shortly before a receiv- 
ership should be allowed a préférence; (b) upon what grounds the 
préférence should be allowed ; (c) out of what property the préférence 
should be paid. The most striking example of the uncertainty which 
surrounds the whole subject is the last utterance of the Suprême Court 
in Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 
49 L. Ed. 717, the majority of the court holding that one who supplied 
a railroad company with ties immediately before a receivership which 
the receiver used to replace rotten ties, and which were admitted to be 
necessary to maintain the railroad as a going concern, was not, in the 
absence of any diversion of income, entitled to be paid out of the cor- 
pus of the property to the préjudice of the mortgagee, while three jus- 
tices, dissenting, held that he was. 

It is to be noted that in ail the cases on the subject the contest was 
between preferred claimants and mortgagees; there being no other 
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property than the corpus of the estate out of which any préférence 
could be made good. In the présent case, however, the City Company 
has a large amount of assets not covered by mortgages or any other lien. 

[6, 7] Judge Lacombe allowed the préférence claimed by the four 
typical supply creditors on the ground of public policy, viz., that those 
who furnish supplies necessary for the daily maintenance of a railroad 
as a going concern are entitled to be first paid out of the company's 
unmortgaged assets. What are such supplies it is, of course, for the 
court to détermine. He recognized it as a condition that the creditors 
shall not hâve relied merely on the personal crédit of the company. 
They must be of such a quantity and to be paid for at such times as 
to indicate that they are necessary for current opérations and are to be 
met out of current earnings. Direct évidence as to the latter condition 
is not necessary. The court may draw the inference that this was the 
expectation of the parties from the circumstances attending the trans- 
action, Virginia & Alabama Coal Co. v. Central Railroad Co., 170 U. 
S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068; Southern Railway Co. v. 
Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458. We 
think he was quite justified in holding that the four type claims in this 
case were of such a character and were furnished to the Railway Com- 
pany with such an expectation for use upon its system, which included 
some independent, but controlled, lines. If the préférence is properly 
rested on public policy we do not see how it can be restricted to cur- 
rent earnings. Such claimants should be preferred over ail gênerai 
creditors, and if current earnings are not sufficient to secure the préf- 
érence it should be extended to the company's unmortgaged assets. 
The current debt fund so often mentioned in the cases is spoken of in 
connection with the company's mortgaged property and to justify 
displacement of the mortgage lien upon the corpus of the estate to the 
extent that the current earnings hâve been diverted to the advantage of 
the mortgagee. Where, as in this case, there are unmortgaged assets 
of the company, they should be resorted to first. 

[8] The allowance of interest on thèse claims after the appointment 
of receivers was refused on the ground that the delay thereafter was 
that of the court, for which neither the debtor nor the other creditors 
of the debtor should suffer. In Thomas v. Railroad Co., 149 U. S. 
95, 13 Sup. Ct. 824, 37 L. Ed. 663, this was said to be the gênerai 
rule. In that case interest on a debt incurred during the receivership 
was refused as against the mortgagee out of the corpus of the estate. 
On the other hand, in Southern Railway Co. v. Carnegie Steel Co., 
176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458, the court, without say- 
ing anything on the subject in the opinion, did allow interest as against 
the mortgagee on the ground of a diversion of income. The point was 
raised in argument and was decided. We présume that the court did 
not intend to overrule its prior décision in Thomas v. Railroad Co., 
but found the particular case not to be within the gênerai rule there 
laid down. As between creditors of the same class there would be no 
use in allowing interest out of a fund insufficient to pay ail. In this 
case, however, the supply creditors are preferred and the fund is suf- 
ficient to pay them in full, with interest, and leave a balance over for 
gênerai creditors. We are disposed to think that the ground on which 
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interest was allowed in the Southern Railway Case was that the mort- 
gagee, having enjoyed the use of the diverted income, should restore 
it with interest. The opinion lately handed dovvn by the Suprême 
Court in American Iron & Steel Manufacturing Co. v. Seaboard Air 
Line Rpiilway, 233 U. S. 261, 34 Sup. Ct. 502, 58 L. Ed. 949, sets the 
question at rest. Lamar, J., said : 

, "In the discussion as to the answer which should be glven that question, 
the Kailway Company inslsts that, whether treated as part of the debt or al- 
lowed as damages, Interest can only be charged against the railway because 
of delay due to Its own fault, whlle hère the fallure to pay was due to the 
act of the law In taking Its property into custody and operatlng the same by 
receivers in order to prevent the disruption of a great public utllity. And 
It is true, as held In Tredeger Co. v. Seaboard Ry., 183 Fed. 290 [105 C. C. A. 
501], that as a gênerai rule, after property of an insolvent Is in custodia legis, 
interest thereafter accruing Is net allowed on debts payable out of the fund 
realized by a sale of the property. But that is not because the claims had 
lost thelr interest-bearing quality during that period, but Is a necessary and 
enforced rule of distribution, due to the fact that in case of receiverships the 
assets are generally insufflcient to pay debts in full. If ail claims were of 
equal dignity and ail bore the same rate of interest, f rom the date of the re- 
ceivership to the date of final distribution, it would be immaterial whether 
the dividend was calculated on the basis of the principal alone or of principal 
and interest combined. But some of t^ie debts might carry a high rate and 
some a low rate, and hence inequality would resuit in the payment of inter- 
est which aecrued during the delay Incident to collectlng and distributing the 
funds. As this delay was the act of the law, no one should thereby gain an 
advantage or suffer a loss. For that and Uke reasons, in case funds are not 
sufflcient to pay claims of equal dignity, the distribution Is made only on the 
basis of the principal of the debt. But that rule did not prevent the running 
of interest during the receivership ; and if as a resuit of good fortune or good 
management, the estate proved sufficient to discharge the claims in full, in- 
terest as well as principal should be paid. Bven in bankruptcy, and in the 
face of the argument that the debtor's liability on the debt and its incidents 
termlnated at the date of adjudication and as a fixed liablUty was trans- 
ferred to the fund, it bas been held, in the rare instances where the assets ul- 
timately proved sufflcient for the purpose, that creditors were entitled to in- 
terest accruing after adjudication. 2 Blackstone's Comm. 488; cf. Johnson 
V. Norris, 190 Fed. 460 (5) [111 G. 0. A. 291]. 

"The princlple is not limited to cases of technical bankruptcy, where the 
assets ultimately prove sufflcient to pay ail debts in' full, but principal as well 
as interest, accruing during a receivership, is paid on debts of the hlghest dig- 
nity, even though what remains is not sufflcient to pay claims of a lower rank 
in full. Central Co. v. Condon, 67 Fed. 84 [14 C. C. A. 314] ; Richmond etc., 
Co. V. Richmond R. Co., 68 Fed. 116 [15 C. C. A. 289, 34 L. B. A. 625] ; First 
National Bank v. Ewing, 103 Fed. 190 [43 C. C. A. 150]." 

As the preferred creditors of the City Company will be paid in full 
out of the assets of that company, there is no occasion to inquire 
whether they might hâve, under any circumstances, a right against the 
estate of the Metropolitan Company. 

[9] Creditors who hâve recovered damages against the City Com- 
pany for injuries or death resulting from négligence in opération of 
the road do not, in our opinion, fall within the foregoing principle 
on which a préférence has been allowed to supply creditors. Such 
claims may be included in operating expenses for the purpose of ascer- 
taining net income for dividend purposes or for determining the 
amount of the spécial franchise tax, but the claimants in no way con- 
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tributed to the maintenance of the railroad as a going concern. On 
the contrary, their daims increased the difficulties of doing so. 

Similarly claims for rent are net entitled to any préférence. They 
were clearly founded on the personal crédit of the company long be- 
fore insolvency, to be enforced by the right of re-entry, should such 
necessity arise. 

The claim of the city of New York for paving is an involuntary lia- 
bility of the City Company for gênerai préservation and not for daily 
maintenance. We do not think it entitled to any préférence. 

[10] The only inquiry left is that of the right of the Metropolitan 
Company to share equally with the gênerai creditors. The law of the 
State of New York permitted the Metropolitan Company to lease its 
property to the City Company. The instrument was valid. If the 
Metropolitan Company subsequently controlled the City Company and 
caused it to apply its earnings to pay dividend rentals to the Metro- 
politan Company's stockholders, such payment, even if preferential, 
was entirely lawful as a payment of a bona fide indebtedness. Both 
companies are now insolvent, and if upon any principle of equity they 
could be treated as one corporation, then the most that could possibly 
be said would be that the gênerai creditors of each should share equally 
in the assets of both. Nothing will ever reach the stockholders of the 
Metropolitan Company, who are said to hâve received preferential 
payments, and it would be, in our opinion, highly inéquitable to post- 
pone the claims of its bona fide creditors to those of the creditors of 
the City Company. 

In view of the foregoing, other questions passed upon by the spécial 
master and affirmed pro forma by the District Court need not be con- 
sidered. 

The decree, modified as to interest on the preferred claims, is af- 
firmed. 
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ROGERS V. NATIONAL CITY BANK OF CHICAGO et al. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914. On Rehearing 

July 1, 1914.) 
Nos. 2061, 2070. 

1. Chattel Mortgages (I 77*) — Mobtqages (§ 86*) — Validitt — ^DtmBSS. 

Evidence considered, and held not to sustaln the allégation that a con- 
veyance of property, made as securlty for a pre-existing debt of another, 
was voidable as having been procured through duress. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 149; 
Dec. Dig. § 77;* Mortgages, Cent. Dig. §§ 1350, 1355, 1364; Dec Dig. 
§ 86.*] 

2. Cancellation of Instruments (§ 7*) — Right to Contest Validity. 

An executed conveyance of real or Personal property, whether absolute 
or as collatéral security for a debt, pre-existing or new, and elther of the 
grantor or of another person, freely and voluntarily made, cannot be re- 
Toked. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§ 6; Dec. Dig. § 7.*] 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. MoETGAGBS (§ 25*) — CONSIDERATION— Pee-existing Debt of Thied Peb- 

SON. 

When a conveyance is in effect a mortgage to secure a prier obliga- 
tion of another, no new considération, either to the debtor or to the mort- 
gagor, is required in order to validate the mortgage as an executed grant. 

[Ed. Note.— For otlier cases, see Mortgages, Cent. Dlg. §| 29-42, 1364 ; 
Dec. Dig. § 25.*] 

4. Evidence (§ 419*) — Parol Evidence — Moetgages — Considebation — Con- 

clxjsiveness of recital. 

A récital in a mortgage of a considération paid is not subject to con- 
tradiction for purposes of revocation, in the absence of proof of fraud 
or other wrongdoing. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1912-1928 ; Dec. 
Dig. § 419.*] 

5. Mortgages (§ 84*) — Validity — Featjd and Dubess — Ratification op 

Voidable Mortgage. 

Oomplainant executed a conveyance of both real and Personal property 
to défendant bank as security for a pre-exlstlng indebtedness of a thlrd 
person. More than a week afterward she executed a second conveyance 
of the same property, as security, to another creditor of the same debtor, 
expressly subject to the prlor conveyance to the bank, the intention be- 
ing, as stated therein, to convey her equity in the property after payment 
of the bank's claim. Held, that if, as claimed, the bank's conveyance was 
procured through fraud and duress it was ratifled by the second convey- 
ance with which the bank had nothing to do, and was valid. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 193 ; Dec. Dig. 
8 84.*] 

6. Mortgages (§ 84*) — Ratification op Voidabi,e Mortgage — Considéra- 

tion. 

The ratification by the mortgagor of a mortgage prevlously executed re- 
quires no new considération to render it effective. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. § 193 ; Dec. Dig. 
§ 84.*] 

7. Corporations (§ 123*) — Pledqe of Stock Certificates — Pledqee as Bona 

Fide Purchasee. 

Stock certificates, Indorsed in blank, whiie not strictly negotiable in- 
struments, to some extent hâve the characteristics of commercial paper, 
in View of the gênerai custom to treat them as such in commercial trans- 
actions, and the owner of such a certificate, who intrusts it to another, 
by whom, although in violation of his trust, it is sold to an innocent pur- 
chaser for value, loses his title; and under the law of Illinois, as also 
under the fédéral décisions one who takes such a certificate as collatéral 
security for a pre-existing debt is deemed a purchaser for value, and pro- 
tected as such. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 481, 491, 
507-512, 537, 539-546, 569, 618; Dec. Dig. i 123.*] 

8. Mortgages (§ 86*) — Validity— Duress— Suit for Cancellation— Ratifi- 

cation — BurDen of Proof. 

In a suit to set aside a mortgage as having been procured by duress, 
proof of the subséquent voluntary exécution by complainant of an instru- 
ment which operated as a ratification of such mortgage, with full knowl- 
edge of the facts, establlshes the défense of ratification prima faeie, and, 
assuming that a knowledge by complainant of the légal right to dîsaffirm 
was essential to a valid ratification, the burden of going forward with 
évidence to prove want of "such knowledge rests on complainant. 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. § 1350; Dec. 
Dig. § 86.*] 

•For other cases see same topic & § mumbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Eastem 
Division of tiie Northern District of Illinois; George A. Carpenter. 
Judge. 

Suit in equity by Laura G. Rogers against the National City Bank 
of Chicago, L. H. Grimnie, Thor R. Thorsen, G. L. Wire, and E. W. 
Wagner and Paul Tietgens, partners as E. W. Wagner & Co. Cross- 
appeals by the Bank, Grimme, Thorsen, and Wire, and by complain- 
ant. Reversed on appeal of the Bank and others, and affirmed on 
complainants' appeal. 

George T. Buckingham, of Chicago, 111., for appellants National City 
Bank of Chicago and others. 

Benj. C. Bachrach and A. R. Hulbert, both of Chicago, 111., for afK 
pellant Rogers. 

H. H. Barnum, of Chicago, 111., for appellees E. W. Wagner & Co., 
and another. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Thèse cases grow out of the remarkable 
career in high financing of a youth just approaching manhood, one 
Butler Storke. It is unnecessary to détail his swindling opérations. 
Suffice it to say that he managed, by a séries of more or less plausible 
misrepresentations and déceptions, to become indebted to the appel- 
lant bank in a large sum of money and also fraudulently to secure 
possession, under a trust receipt, of a stock certificate indorsed in 
blank, theretofore pledged by him with appellees Wagner and Tiet- 
gens, stockbrokers, doing business as E. W. Wagner & Co. This 
certificate was delivered by him on the same day, March 1, 1913, to 
the bank as collatéral security for his then indebtedness and for future 
advances. The bank, through its agents, on March 3 and 4, 1913, ob- 
tained conveyances of real and personal property from appellee, Laura 
G. Rogers, Storke's indulgent and confiding grandmother, as security 
for the joint collatéral 15-day note of $30,000 executed by Storke and 
Mrs. Rogers on March 3, 1913, and then and there delivered to the 
bank to cover Storke's indebtedness to it. 

On March 12, 1913, appellee Rogers, at the request of Storke and 
one Barnum, the attorney for Wagner & Co., executed and acknowl- 
edged before a notary public at Milwaukee, Wis., her résidence, and 
then and there delivered to Barnum the foUowing document: 

"Whereas, Butler E. Storke is Indebted to E. W. Wagner and Paul Tietgens 
on a certain promissory note on which there remains due and unpald Oie 
principal sum of ten tbousand ($10,000.00) dollars and interest ; and whereas, 
the said Butler R. Storke is indebted to the National City Bank of Chicago 
to the extent of some twenty-elght thousand ($28,000.00) dollars for which 
said bank holds certain bonds, stocks and other collatéral; and whereas, I, 
the undersigned, hâve heretofore conveyed to the said bank certain real prop- 
erty at Oconomowoc, Wisconsin, and Milwaukee, Wlsconsin, and Oak Park, 
Illinois, in order to secure the said bank against any losses on account of the 
said obligations of the said Butler R. Storke to the said hank and on account 
of certain guaranties made by him to the said bank, and hâve heretofore also 
delivered to the said bank certain personal property for the same purpose: 

"Now, therefore for and in considération of the sum of one dollar and other 
good and valuable considérations, the receipt whereof iâ hereby acknowledged, 
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I, the said Laura Rogers, wldow, do hereby convey, grant, set over and assign 
unto E. W. Wagner and Paul Tletgens, ail of my right, title and interest In 
and to ail of the said real estate so conveyed by me to the said bank for the 
purposes aforesaid, and ail of the said Personal property so pledged or deliv- 
ered by me to the said bank for the purposes aforesaid, and ail equity which 
I may hâve in any of the said property, real or Personal, so conveyed or de- 
livered to the said bank for the purpose of securlng payment of the said note 
to the said E. W. Wagner and Paul Tietgens, and hereby authorize and di- 
rect the said National City Bank of Chicago to convey and deliver to them 
any and ail of said property, real or personal, or the proceeds thereof which 
may remain lù Its hands or under its control after the adjustment and satis- 
faction of any claims which it may hâve against the said Butler B. Storke, and 
hereby empower said bank or its offlcers to exécute ail assignments, deeds, 
and other papers or Instruments necessary to accompllsh this purpose. 

"It being the intention of the undersigned to hereby convey to the said E. 
W. Wagner and Paul Tletgens ail her right, title and interest in and to ail of 
said property, real and Personal, includlng the release and waiver of the right 
of homestead, under and by virtue of the Homestead Exemption Laws of the 
State of Illinois and Wisconsin. 

"In witness whereof, I hâve hereunto set my hand and seal this 12th day 
of March, A. D. 1913. Laura G. Eogers. [Seal.]" 

On April 26, 1913, Mrs. Rogers filed her pétition in the District 
Court to set aside ail of her hereinabove recited conveyances on the 
ground of duress, undue influence and want of considération. Wag- 
ner and Tietgens, by answer and cross-bill, sought to recover f rom the 
bank both the stock certificate and ail of the property conveyed by 
Mrs. Rogers. The chancellor found that the conveyances by Mrs. 
Rogers to the bank had been procured through fraud, duress, undue 
influence, and compulsion; that the instrument of March 12th was 
executed without any duress or threats and constituted a vaHd assign- 
ment to secure the indebtedness of Storke to Wagner & Co. ; that al- 
though the bank was an innocent holder of the stock certificate, it had 
paid no new considération therefor, either by making advances at the 
time of receiving it or thereafter, and thereupon decreed that the ap- 
pellants in case No. 2061 should transfer the property received by 
them from Mrs. Rogers as well as the stock certificate to Wagner & 
Tietgens, to be held by them as collatéral security for Storke's indebt- 
edness in the sum of $10,000. 

Mrs. Rogers, appellant in case No. 2070, contests the finding of the 
court, both that the instrument of March 12th was executed without 
duress and, inasmuch as no présent considération was paid therefor, 
that it constituted a vahd assignment. 

The bank and its officers, appellants in case No. 2061, seek to re- 
verse the decree on the grounds: First. That the conveyances of 
March 3d and 4th were executed voluntarily and without any duress 
or wrongdoing. Second. That the instrument of March 12th was, in 
any event, a ratification thereof. Third. That the bank made advances 
after the receipt and on the faith of the stock certificate, but that even 
as the bona fide récipient of the certificate to secure a pre-existing 
debt, it is to be protected as against Wagner & Co., the defrauded 
pledgees thereof. 

As to case No. 2070, the decree, in so far as it holds that the instru- 
ment of March 12th was executed without duress, and constituted a 
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valid assignment of the property therein referred to, must be affirmed 
for the f ollowing reasons : 

[1] First. Storke was concededly indebted to Wagner & Co. in 
the sum of $10,000. He had swindled them out of this stock certifi- 
cate, which had theretofore been given to him by his grandmother, 
Mrs. Rogers, to be used for the very purpose for which he deposited 
it with the stockbrokers. When his wrongful act was discovered, he 
went with the brokers' attorney, Barnum, to Milwaukee, and ex- 
plained the situation to Mrs. Rogers. According to her own testimony, 
she clearly understood that Barnum had no connection whatsoever 
with the bank, and that his object was to get the equity in the prop- 
erty, theretofore conveyed to the bank, for his clients, Wagner & Co. 
No threats of any kind were used ; Mrs. Rogers acted solely because 
of her confidence in Storke, a confidence which continued so absolute 
and implicit even at the time of the trial that, as she testified, she was 
entirely willing to risk her last dollar as surety for him. The fact that 
she had conveyed thèse properties to the bank eight or nine days 
earlier as collatéral for S'torke's indebtedness was mentioned by ail 
parties during the interview; nothing, however, was said by any of 
them about duress or wrongdoitig of any kind theretofore practiced 
upon her; she expressed no désire or intention to repudiate the orig- 
inal transfers ; she knew that the document then executed by her specif- 
ically set out the fact of the earlier conveyances. 

There is not a word of testimony to justify any inference that the 
mental state produced by the duress, alleged to hâve been practiced on 
behalf of the bank, continued at the later date, or that Wagner, Tiet- 
gens, or Barnum had ever had any knowledge thereof. 

[2] Second. The instrument of March 12th is not a contract, but 
a grant, a conveyance under seal. It is elementary that an executed 
conveyance of real or personal property, whether absolute or as collat- 
éral security for a debt, pre-existing or new, and either of the grantor 
or of another person, freely and voluntarily made, cannot be revoked. 
If a considération agreed to be given be not paid — if there be, not a 
want, but a failure of considération — equity will, under certain cir- 
cumstances, aid in a rescission of the transaction. 

"While a person who signs an Instrument of writlng under seal is not al- 
lowed to show that It was without considération, the rule has long prevailed 
that he has the right to show failure of considération." Koster v. Weleh, 57 
S. 0. 95, 35 S. E. 435. 

[3] When the conveyance is in effect a mortgage, there must, of 
course, be an obligation to be secured thereby. But no new considéra- 
tion, either to the debtor or to the mortgagor is required in order to 
validate the mortgage as an executed grant. Perkins v. Trinity Realty 
Co., 69 N. J. Eq. 723, 61 Atl. 167, and cases cited therein, affirmed 71 
N. J. Eq. 304, 71 Atl. 1135. 

[4] Payment of considération is, moreover, recited in the docu- 
ment, a récital not subject to contradiction for purposes of revocation, 
in the absence of proof of fraud or other wrongdoing. Considéra- 
tion has to do with contracts, not with executed conveyances. Equity 
looks behind the forms, when its aid is sought to enforce executory 
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rights; it does not, however, lend its assistance to revoke executed 
grants merely because no considération was in fact paid therefor. Poe 
V. Ulrey, 233 111. 56, 84 N. E. 46. 

The failure to distinguish between a contract and a conveyance led 
to the erroneous décision in Kansas Mfg. Co. v. Gandy, 11 Neb. 448, 
9 N. W. 569, 38 Am. Rep. 370, while the decree in Bell v. Bell, 133 
Mo. App. 570, 113 S. W. 667, was expressly based upon the limited 
power of a married woman, in Missouri, to exécute a mortgage to se- 
cure her husband's debts. 

As to case No. 2061, the dectee must be reversed, in so far as it an- 
nuls the transfers by Mrs. Rogers to the bank and in so far as it gives 
priority to Wagner & Co. over the bank both as to the properties con- 
veyed by Mrs. Rogers and as to the stock certificate. But for the 
fact that the chancelier saw and heard the witnesses, a careful consid- 
ération of the évidence would hâve led us to hold that the charges of 
duress, fraud, compulsion, or undue influence by or on behalf of the 
bank had not been sustained by the prépondérance of the évidence. It is 
unnecessary, however, to détermine this, for, even if the conveyances 
to the bank were voidable, they were subject to ratification. Eber- 
stein v. Willets, 134 111. 101, 24 N. E. 967. 

[5] In our judgment, the instrument of March 12th, executed, as 
the chancelier found, freely and without any wrongful inducement, 
operated not only to convey the equity in the properties to Wagner & 
Co., but also to ratify the earlier conveyances to the bank and thereby 
to waive any right that Mrs. Rogers might hâve had to avoid them. 

The évidence, as already stated, fails to show that on March 12th 
Mrs. Rogers was still subject to any wrongful influences of any kind. 
It demonstrates clearly that at that time she knew exactly what had 
been donc, what the situation then was, and in what way she could 
carry out her controlling désire, to aid an erring grandson in paying 
his debts and thus in rehabilitating himself. Even if there were a 
presumption that a second conveyance or ratification, obtained eight 
days later by the same parties whose original acts produced the con- 
dition of duress, was also made under duress (Allen v. Leflore Coun- 
ty, 78 Miss. 671, 29 South. 161 ; s. c, 80 Miss. 298, 31 South. 815), it 
could hâve no bearing on the présent case, for neither the bank nor its 
agent had anything whatsoever to do with the transactions of March 
12th. Mrs. Rogers testified that she knew that Barnum did not repre- 
sent the bank. 

If she had desired to repudiate the former conveyances, she had, 
at that time, the fullest opportunity to do so. She might hâve con- 
veyed the property and not merely her equity therein to the stock- 
brokers ; she might hâve inserted in the document an express revoca- 
tion of the former grants; she might hâve protested verbally against 
the alleged wrongs. Instead of this, however, she recited in the instru- 
ment itself the fact and purpose of the conveyances to the bank, and 
therein and thereby expressly authorized and directed the bank to pay 
over to Wagner & Co. only the balance remaining after the adjustment 
and satisfaction of its own claims. By clearest implication, if not by 
express words, she thereby evidenced her intention to ratify the orig- 
inal conveyances to the bank. 
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To set aside thèse transfers thus confirmed by a document directed 
and presented to the bank in accordance with her expressed intention 
that it be acted upon by the bank, the burden was on the petitioner, 
net merely to prove duress at the time of the original conveyances, 
but also its continuance at the later date. The évidence, however, of 
complète freedom from any duress on March 12th is uncontradicted. 

[6] That no considération was paid for the ratification either by 
or on behalf of the bank or by Wagner & Co. is likewise immaterial. 
A bilatéral contract, executed by one acting without authority on 
behalf of another, may be ratified, "for ratification is neither a con- 
tract nor an estoppel, but a mère élection." Wambaugh, 9 Harvard 
Law Review, 60, 65, note 1. It has been held that ratification after 
loss by fire is sufficient to render an insurance company liable on a 
policy issued without payment of the premium and on the request 
of an unauthorized agent. Marqusee v. Insurance Co., 198 Fed. 
475, 119 C. C. A. 251. A partner is liable as an accommodation in- 
dorser if he ratifies the unauthorized act of his copartner in so sign- 
ing the firm name. 

"It has never been suggested that to make such a ratification effectuai, an 
Independent considération was necessary." Commercial Bank v. Warren, 15 
N. Y. 577-579. 

A fortiori, a conveyance, which requires no présent considération 
for its vaUdity mav be so ratified. Phelps v. Pratt, 225 111. 85, 80 N. 
E. 69, 9 L. R. A. (N. S.) 945. 

"To ratify a mortgage (executed under a forged power of attorney) re- 
qulred no new considération from the ruortgagee." Garrett v. Gonter, 42 Pa. 
143, 146. 

Indeed, as ratification is not a bilatéral transaction, but, "though 
it must be evidenced by external démonstrations, is merely an act 
of the mind * * * (its validity) does not dépend upon its being 
communicated." Bayley v. Bryant, 24 Pick. (Mass.) 198, 203. See, 
too, Parker v. Hill, 8 Metc. (Mass.) 447; Treadwell v. Davis, 34 
Cal. 601, 94 Am. Dec. 770; Tucker v. Allen, 16 Kan. 312; Hall v. 
Vanness, 49 Pa. 457; Burt v. Quisenberry, 132 111. 385, 401, 24 N. 
E. 622. 

In the Illinois case it was held that the récital by the testator in 
a will that in a certain deed he had imposed obligations in favor of 
third persons on the grantee therein amounted to a ratification of 
the deed, even if it had originally been obtained by the grantee's un- 
due influence. There is no essential distinction in principle between 
the ratification of an unauthorized conveyance by one wrongfully 
assuming to act as an agent and one's own conveyance, obtained by 
the grantee's fraud or other wrongdoing. In neither case is the 
principal or grantor absolutely bound by the original transaction ; 
he may repudiate it, if he so desires; he may, however, waiving the 
wrong, elect to abide by it, and that, too, even though the original 
conveyance be a forgery. Bank v. Crafts, 4 Allen (Mass.) 447. 

It is unnecessary, in this case, to limit ourselves to the rule, as 
we conceive it to be, that relation back to the date of the original 
transaction is an inhérent part of ratification whenever and to the 
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extent that ratification is permitted, for whether Mrs. Rogers is to be 
deemed bound from March 3d and 4th or only from March 12th, the 
bank is protected against her subséquent attempt to repudiate, and, 
by the express terms of the instrument under which Wagner and 
Tietgens claim an interest in the property, the bank is given pri- 
ority over them. 

[7] The relative rights of Wagner and Tietgens and of the bank 
in the stock certificate dépend upon entirely différent considérations 
from those that détermine the question at issue between them and 
Mrs. Rogers, or between themselves as to the other property con- 
veyed by Mrs. Rogers. 

It is elementary that even a purchaser for value without notice of 
a stolen chattel obtains no title as against the true owner ; otherwise, 
however, as to commercial paper negotiable by delivery, transferred 
before maturity. Inasmuch as stock certificates are not strictly ne- 
gotiable instruments, they are, when stolen, dealt with the same as 
chattels and not as commercial paper. Knox v. Eden Musée Amér- 
icaine Co., 148 N. Y. 441, 42 N. E. 988, 31 L. R. A. 779, 51 Am. St. 
Rep. 700; Doran v. Miller, 124 111. App. 551; Miller v. Doran, 151 
111. App. 527, affirmed 245 111. 200, 91 N. E. 1039. 

While therefore in the case of a theft, the courts hâve not given 
efïect to the custom that exists among bankers and brokers to deal 
with stock certificates indorsed in blank practically as commercial 
paper, nevertheless they hâve recognized that, in certain respects, 
such documents, as well as bills of lading and warehouse receipts, 
are a species of property of a peculiar character distinguishable from 
ordinary chattels and, to some extent at least, to be dealt with like 
commercial paper. 

The owner of a chattel who knowingly and intentionally hands 
over the possession or the custody for some spécifie purpose does not 
lose his rights therein if the bailee or custodian sells it to an inno- 
cent purchaser. The fact that he intrusts the possession to another, 
and the further fact that it is practically impossible for a purchaser 
to ascertain the falsity of the possessor's claim to ownership, do not 
give rise to an estoppel. The principle of caveat emptor applies. It 
is otherwise, however, in the case of stock certificates indorsed in 
blank. Even though only the bare custody thereof be intrusted to 
another who, in complète breach of his duty, disposes of them to an 
innocent purchaser, the title of the original owner is lost (National 
Safe Deposit v. Hibbs, 229 U. S. 391, 33 Sup. Ct. 818, 57 L. Ed. 
1241), and that, too, though this custody was obtained by deceit and 
fraudulent représentations (Russell v. American Bell Téléphone Co., 
180 Mass. 467, 62 N. E. 751). 

It is, however, urged that in thèse cases the purchaser paid a prés- 
ent considération, that they are based on principles of équitable es- 
toppel, and that as under an estoppel the only damages recoverable 
are those suffered because of reliance upon the acts or représenta- 
tions which give rise to the estoppel, the bank, which under the find- 
ings of the chancellor made no advances on the faith of the certifi- 
cate, and therefore took it only as security for a pre-existing debt, 
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can hâve no claim thereon. Without determining whether, in fact, 
the bank actually advanced money on the faith of the certificate, and 
is therefore to that extent to be protected on principles of équitable 
estoppel, we are of the opinion that, even as a collatéral security hold- 
er for a pre-existing debt, its claim, as a pledgee for value, has prior- 
ity over that of Wagner and Tietgens. 

'In Rumball v. The Metropolitan Bank, 2 Q. B. Div. 194, the 
Court of Appeals decided in favor of the bank, which had taken stock 
certificate scrip solely as security for a pre-existing debt of Rum- 
ball's defrauding agent. It expressly based its décision both on prin- 
ciples of estoppel and because such scrip had been largely dealt in 
by bankers, money dealers, and members of the Stock Exchange 
and, through them, by the pubHc, passing by mère delivery as nego- 
tiable instruments. And whïle the Suprême Court, in Deposit Co. 
v. Hibbs, supra, held that the principles which underlie équitable 
estoppel place the loss upon him whose misplaced confidence has 
made the wrong possible, it also stated that : 

"Stock certiflcates are a peculiar kind of property. Although not negotla- 
ble paper, strictly speaking, they are the basls of commercial transactions 
large and small, and are frequently sold in open market as negotiable securl- 
ties are. In Bank v. Lanier, 11 Wall. 369, 377, 378, 20 h. Ed. 172, tWs court 
said; •* * * Although nelther in form nor character negotiable paper, 
they approximate to it as nearly as practicable.' * * • Thèse principles 
are well known to business men and are constantly acted upon by the^i. 
This circumstance should be given due welght in determining the rights of 
the parties in this case." 

This "due weight," in our judgment, leads to the conclusion that, 
in this respect, stock certificates are to be dealt with in the same 
way as commercial paper. By the great weight of authority at com- 
mon law, both in England and the United States, and now by the 
Uniform Negotiable Instruments Act, in force in 46 jurisdictions, 
one who takes commercial paper as collatéral security for a pre- 
existing debt is deemed to hâve given value. Swift v. Tyson, 16 Pet. 
1, 10 L. Ed. 865 ; Railroad Co. v. Bank, 102 U. S. 14, 26 L. Ed. 61.; 
Manning v. McClure, 36 111. 490; lUinois Negotiable Instruments 
Act (1907) § 25, cl. 2. Stock certificate cases decided by the state 
courts which décline to follow the fédéral rule as to negotiable com- 
mercial paper are therefore not persuasive. 

In Illinois, moreover (Butters v. Haughwout, 42 111. 18, 89 Am. 
Dec. 401 ; Kranert v. Simon, 65 111. 344), contrary to the weight of 
authority (Bank v. Taylor, 53 Fed. 854, 4 C. C. A. 55 ; Bank v. Bâtes, 
120 U. S. 556, 7 Sup. Ct. 679, 30 L. Ed. 754), the pledgee of an ordi- 
nary chattel, given to secure a pre-existing debt, is protected as 
against a defrauded vendor thereof ; a hke rule prevails in the 11 
jurisdictions that hâve adopted the Uniform Sales Act, Williston 
Sales, § 620. 

As further evidencing the mercantile view of the character of docu- 
ments such as stock certificates, bills of lading, and warehouse re- 
ceipts, it may be noted that under the provisions of the Uniform 
Warehouse Receipts Act, in force in 30 jurisdictions, including Illi- 
nois, the Uniform Bills of Lading Act, in force in 11 jurisdictions, 
216 F.— 31 
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including Illinois, and the Stock Certificate Act, in force in 9 juris- 
dictions, purchaser for value is defined as including one taking such 
documents as collatéral for a pre-existing debt. Moreover, stock 
certificates and bills of lading, even though stolen, and warehouse 
receipts, when intrusted to another, are made fuUy negotiable. 34 
Ani. Bar Assoc. Rep. 1086-1096; 38 Am. Bar Assoc. Rep. 1029- 
1031; Laws of Illinois 1907, p. 477. §§ 40a, 47, 58; 5 Jones & Ad- 
dington's 111. Stat. Ann. §§ 9039, 9046, 9057; Laws of Illinois 1911, 
p. 227, §§ 31, 53; 2 J. & A. 111. Stat. Ann. §§ 2196, 2218. 

While Otis v. Gardner, 105 111. 436, may not be a direct adjudica- 
tion of thèse questions in référence to stock certificates, inasmuch 
as the court based its décision, partially, at least, upon the fact that 
there was no limitation to the authority given to the agent in that 
case, clearly under Illinois lavv one taking stock certificates as col- 
latéral for a pre-existing debt would receive the same protection as 
a pledgee of commercial paper, bills of lading, warehouse receipts 
or ordinary chattels. As both parties are citizens of Illinois and as 
ill the transactions in question took place in Illinois, the Illinois law 
îhould be applied, uniess clearly contrary to the principles of com- 
mercial law established by the décisions of the Suprême Court of 
the United States. In our judgment, for the reasons heretofore 
ètated, there is no such conflict. 

On the questions involved in the appeal in case No. 2070, the de- 
cree is affirmed. On those involved in case No. 2061 the decree is 
j-eversed, and the cause remanded for further proceedings, including 
marshaling of the securities, not inconsistent with the views herein 
expressed. 

On Rehearing. 

[8] In the pétitions for rehearing it is now, for the first time, urged 
that in addition to the éléments enumerated in the opinion, another 
essential to ratification is Mrs. Rogers' knowledge of her légal right 
to disaffirm the original transfers and to recover the property. 

A number of cases are cited in support of this contention. Many 
of them will be found in the notes to 2 Pomeroy Eq. Jur. § 954. In 
most of them the ground of rescission was actual or constructive 
fraud by one occupying a fiduciary position in securing a conveyance 
from his beneficiary. The highest degree of fairness and good faith 
demanded of a fiduciary must also be exercised in respect to ratifica- 
tion of such transactions, even though it be obtained after the rela- 
tion bas been terminated, and therefore proof of the beneficiary's 
knowledge of his légal rights is required. 

In a few cases the same rule has been applied when the original 
conveyance was obtained, not by fraud but by duress, and not by a 
fiduciary but by a stranger. In most of the cases of duress and 
actual undue influence, however, when no confidential relation ex- 
isted, the courts, in defining the requirements of a valid ratification, 
do not specify knowledge of the légal right to disaffirm. 

Assuming, without now deciding, that even such a ratification 
must be based upon an élection to waive one's known légal right of 
repudiating the original transaction, we are nevertheless of the opin- 
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ion that the burden of going forward with direct évidence of aach 
knowledge is not on the défendant but on the complainant; that 
proof of the voluntary exécution of the ratifying document with full 
knowledge of the facts constituting the original duress estabhshes, 
prima facie, the défense of ratification. This is so both because com- 
mon expérience fairly justifies the inference of fact that such a gran- 
tor knows of his légal right to rescind a conveyance obtained by such 
duress as is alleged to hâve been exercised in this case, and particu- 
larly because the direct évidence of the grantor's actual knowledge 
of his légal rights is peculiarly within his exclusive control. 

The record before us contains no direct proof of any kind as to 
Mrs. Rogers' knowledge of her légal rights. While the court would 
weigh such évidence, if it were in the record, in the light of ail of the 
facts bearing on the witness' credibility, and might, therefore, under 
some circumstances, hold it insufficient to overcome the inference, 
clearly, in the absence of any direct testimony whatsoevcr on the 
çubject, the court is justified, if not compelled, to fmd thaï the dé- 
fense of ratification has been established. 

The decree will therefore, be reversed and the cause remandR4 for 
further proceedings, including marshaling of the securities not in- 
consistent with the views expressed in the original opinion. 



DEUPREB V. WATSON. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1914.) 

No. 2457. 

1. Bankeuptct (§467*) — Appeai>-Findiîîgs— Review. 

A finding by a référée in bankruptcy affirmed by the district Judge wlll 
not be set aslde on appeal on anytliing less than a démonstration of plaln 
mistake. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 929 ; Dec. Dig. 
I 467.* 

Appeal and review in bankruptcy cases, see note to In re Bggert, 4^ 
C. C. A. 9.] 

2. Bankhuptoy (§ 303*) — Mobtgages— Fkaud. 

Evidence held insufficient to show that a mortgage executed by the 
bankrupt to his mother was fraudulent in whole or in part or had been 
withheld iVom record in order to give the bankrupt an unwarranted 
crédit or to defraud subséquent creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 45S-462; 
Dec. Dig. § 303.*] 

3. Mobtgages (§ 175*) — Liens— Peiobities—Failube to Recobd— Notioh. 

Ky. St. 1903, § 496, provides that no deed, deed of trust, or mortgage 
shall be valid against a purchaser for a valuable considération, witlioir*; 
notice thereof, or against creditors, until such deeds shall be ackmowl 
edged or proved according to law, and lodged for record. Held, that un 
der such statute a mortgage duly executed and delivered for a Talid con- 
sidération is good as between the parties though not recorded, and «Iso 
as against creditors taking with notice and subséquent creditors wh» hav»' 
not obtained a lien on the property. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 175.*] 

'For other cases see same topio & S numbïïb ia Dec. & Am. Digs. 1907 to date. & Re^'r Indeie» 
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4. Bankruptct (I 1S4*) — Liens— TJnrecobded Moetqagk— Validitt— Statb 
Law. 

Whether an unrecorded mortgage executed by the bankrupt Is Invalid 
as agalnst the bankrupt's trustée under Bankr. Act July 1, 1898, c. 541, 
§ 67a, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449), provldlng that claims 
which for want of record or for other reasons would net bave been valid 
liens as agalnst claims of the créditera of the bankrupt shall net be liens 
agalnst bis estate, dépends on the efCect of the reeording law of the state. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. S§ 275-277 ; 
Dec. Dig. § 184.*] 

6. Bankeuptcy (§ 184*) — Unbecorded Moetgages — Peioeity. 

Bankr. Act July 1, 1898, c. 541, § 47, cl. 2, subd. "a," 30 Stat. 557 (TJ. S. 
Comp. St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, § 8, 36 
Stat, 840 (XJ. S. Comp. St. Supp. 1911, p. 1500), pro vides that trustées in 
bankruptcy as to ail property in the custody or coming Into the custody 
of the bankruptcy courts shall be deemed vested with ail the rights, remé- 
dies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings, and, as to ail property not in the custody of the bankruptcy 
court, shall be deemed vested with ail the rights, remédies, and powers of 
a Judgment créditer holding an exécution duly retumed unsatisfled. 
Held, that a mortgage executed and delivered in Kentucky in good faitK 
and for a valid considération prier to the date of the amendment, and 
recorded afterwards but before the pétition in bankruptcy agalnst the 
mortgagor was filed, was not subordinate to the claims of Judgment cred- 
itors who became such subséquent to the exécution of the mortgage and 
before it was recorded. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 
8. Bankbxjptct (§ 161*) — ^Moetgages— Record — Feeeeeences. 

Where a mortgage was executed by a bankrupt more than four months 
prier to the institution of bankruptcy proceedings and was valid under the 
state law except as agalnst subséquent creditors who had acquired a lien 
and equally valid agalnst the bankrupt's trustée, representing no such 
creditors, though not recorded until less than four months prier to bank- 
ruptcy, the date of record ceuld not be regarded as the date of exécution 
for the purpose of determining the four months' period in order that it 
might be declared a voidable préférence under Bankr. Act July 1, 1898, 
c. 541, §§ 60a, 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended 
by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St Supp. 1911, 
p. 1506). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

Appeal f rom the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Action by William J. Deupree, trustée in bankruptcy of Luther B. 
Watson, against Alice P. Watson. Judgment for défendant (201 Fed. 
962), and plaintifï appeals. Affirmed. 

F. W. Schmitz, of Covington, Ky., for appellant 
U. J. Howard, of Covington, Ky., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge. The controversy in this case is be- 
tween William J. Deupree, trustée in bankruptcy of Luther B. Wat- 
son, and Mrs. Watson, mother of the bankrupt, over a mortgage given 

•Far other cases see same toplc & § humbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by him to her, which was, by the District Court, awarded priority over 
the claims oi unsecured subséquent creditors. 

The mortgage is attacked on several grounds: That the debt is 
fraudulent in whole or in part; that the mortgage is in itself fraud- 
ulent; that it was withheld from record and became invahd under 
section 496 Kentucky Statutes (1903), as against subséquent creditors 
without notice of its existence; that it was withheld from record in 
order to enable the mortgagor to obtain crédit, and that it constitutes 
a préférence under sections 60a and 60b of the Bankruptcy Act of 
1898 and the amendments of 1903 and 1910. 

[1] The conflicting testimony was carefully weighed by the référée 
as shown by his report. He found the amount of the debt was as 
claimed by Mrs. Watson, that the mortgage itself was free from 
taint, and that it was withheld from record through no fraudulent rea- 
son. Judge Cochran weighed the testimony with even more than his 
usual painstaking and discrimination, and affirmed the judgment of 
the référée ([D. C] 201 Fed. 962). Under thèse circumstances, this 
court would not be warranted in reaching a différent conclusion "upon 
anything less than a démonstration of plain mistake." This rule is 
established and of fréquent application in this court and elsewhere. 
Bank v. Mack, 163 Fed. 155, 158, 89 C. C. A. 605, 24 L. R. A. (N. 
S.) 184; Wabash Ry. Co. v. Compton, 172 Fed. 17, 21, 96 C. C. A. 
603; In re Holden, 203 Fed. 229, 232, 121 C. C. A. 435; 1 Loveland 
on Bankruptcy (4th Ed.) pages 225, 226. That démonstration is not 
forthcoming. On the contrary, the testimony fully justifies the con- 
clusion reached by the district judge and the référée. 

[2] Mrs. Watson, evidently a woman of considérable business ex- 
périence and judgment, had carried on for many years a saloon busi- 
ness in Covington, Ky., on premises owned by her near the Latonia 
Race Track. Her husband kept the bar and she attended to the busi- 
ness transactions necessary to carry on that business. She and her 
husband spent in acquiring, and upon, the property as much as $18,- 
000. She was the owner of other parcels of real estate and had main- 
tained good crédit. Her husband had died some little time prior to 
the transactions which give rise to this controversy and she had in- 
termarried with one Wilson, from whom afterwards she was divorced 
and restored to her former name of Watson. Her son, Luther, the 
bankrupt, 23 years of âge, enjoyed the confidence of his mother, and 
also of William Riedlin, président of the Bavarian Brewing Company, 
Covington. The fact that he was about to go into the saloon business 
near his mother's saloon caused negotiations between him and her 
in December, 1908, looking to the purchase by him of her saloon 
premises. For some time before he had been operating her saloon 
on his own account and had incurred an indebtedness to the Moerlein 
Brewing Company of Cincinnati of some $1,600, to secure which he 
had given chattel mortgages on saloon fixtures and chattels on the 
premises. He had been accustomed to purchase most of the béer used 
by him from that company, although he obtained a small part from 
the Bavarian Brewing Company. The purchase price agreed upon 
between him and his mother was $10,800, of which $4,000 was to 
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be paid in cash and the balance, $6,800, was evidenced by five promis- 
sory notes one payable each year, the first for $700 and each of the 
others for $1,525, to be secured by mortgage upon the premises. 

Luther had been promised $4,500 by the Moerlein Brewing Com- 
pany to assist in carrying through the transaction for which he was 
to give a mortgage. $500 of this he needed for improvements upon 
the premises and $4,000 to make the cash payment to his mother. 
In January, Mrs. Watson employed D. A. Glenn, a reputable lawyer 
of Covington, to prépare the necessary papers embracing a deed from 
Mrs. Watson to Luther, a mortgage to the Moerlein Brewing Company 
for $4,500, and the purchase-money mortgage for $6,800, referring 
specifically to the Moerlein mortgage to which it was subordinate. 
The deed was dated January 20, 1909; was acknowledged by her 
then husband, to whom it had been sent at Memphis for his signa- 
ture; and was by her acknowledged February 15, 1909. It was de- 
livered the next day. 

Luther, being dissatisfied with the delay of the Moerlein Brewing 
Company in furnishing the $4,500, applied to Riedlin and obtained 
the money at the Farmers' & Traders' National Bank at Covington 
through the indorsement of Riedlin to whom, his wife joining, he 
executed a mortgage to secure that sum. One of the most convincing 
arguments for the bona fides of Mrs. Watson's mortgage is that, in 
the consummation of the transaction of sale, the fact that William 
Riedlin became the paramount mortgagee instead of tha Moerlein 
Brewing Company, as had been expected, was overlooked, and the 
mortgage to Mrs. Watson, as originally drafted, remained unchanged. 

Mrs. Watson being indebted for something more than $1,100 for 
improvements on the premises, the indebtedness was paid out of the 
$4,000, and she received a check from Luther on February 16, 1909, 
for the balance. The check was made the same day the deed was 
delivered, and Luther and his wife executed the mortgage for $6,800 
and the notes which it secured. On that day Luther, Riedlin, and 
Theissen, a lawyer of Covington employed by Riedlin to examine the 
title to the property, met at the bank for the purpose of closing the 
negotiations for the loan of $4,500. Since the deed from Mrs. Wat- 
son to Luther recited a considération of $1 and other considérations 
paid and to be paid, Mr. Theissen thought Mrs. Watson ought to 
be consulted. Her son called her over the téléphone, or she called 
him. She complained that a transaction in which she was so vitally 
interested ought not be carried on unless she were represented. Ried- 
lin then talked with her and told her a first mortgage was about to 
be given to him to secure the $4,500 and advised her not to put her 
mortgage on record as to do so would amount to "double taxation," 
in that the property was already assessed and her mortgage would 
be, if she put it on record. Glenn, her lawyer, also advised her not 
to put the mortgage on record. 

After the purchase and apparently up to the time he left Covington 
in August, 1910, Luther carried on quite a large business, and in the 
spring of 1909, the exact date not being important, he paid the Riedlin 
mortgage from the proceeds of $6,000 borrowed on mortgage from a 
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bank, and discharged the Moerlein chattel mortgages. That mortgage, 
having been at once recorded, is conceded to be prior to Mrs. Wat- 
Eon's mortgage. 

Through the Moerlein Brewing Company a saloon had been estab- 
lished in the neighborhood in compétition with Luther's business and 
Riedlin loaned $1,900 (constituting his unsecured claim) to Luther 
for the purpose of constructing a bowHng alley, better toilet facilities, 
and other improvements, so as to make his resort more attractive than it 
was. Luther, after becoming the owner of the saloon, bought ail his 
béer from the Bavarian Brewing Company. 

Luther, up to the time of abandoning his business in August, 1910, 
was apparently doing well, but was either unable to or had not paid 
Riedlin his $1,900 nor the Bavarian Brewing Company's debt of $3,- 
041.22 owing it for béer. The claims of Riedlin and the brewing Com- 
pany constitute by far the greater part of Luther's unsecured indebt- 
edness. 

In August, 1910, Riedlin demanded of Luther a mortgage to se- 
cure the $1,900. Luther, realizing that injury might resuit to his 
mother, her mortgage not being recorded, declined to secure Riedlin, 
and appreciating his inability to pay him and the brewing company 
and his other creditors, he, without notifying his mother or any one, 
left home and obtained employment at Détroit, where he was living 
with his wife and children at the time his déposition was taken dur- 
ing the pendency of thèse proceedings. It is probable that he went 
away either because he was ashamed or afraid to meet his creditors, 
or was oppressed by the sensé of f ailure and wanted to begin life over 
in another locality. 

On August 13, 1910, Luther employed a lawyer to prépare a mort- 
gage to his mother for $6,800 which he and his wife executed and 
left with the kwyer with directions to record the same. It was re- 
corded on the 15th. After the 13th he went away but left a letter 
for his mother telling her of the exécution of the mortgage. She 
did not know he intended to go away and had no knowledge of the 
exécution of that mortgage until his letter told her of it. She did not 
know until the 16th that he had gone away and then put on record the 
mortgage of February 16, 1909, the mortgage in question in this case. 
Whatever may be the explanation of the mortgage of August 13, 1910, 
it is of no conséquence now, since, under ail the facts, it is estab- 
lished that the mortgage of February 16, 1909, was a valid mortgage 
given to secure $6,800 balance of purchase money represented by 
the five notes hereinbefore described. 

On August 17, 1910, the day after Mrs. Watson recorded her mort- 
gage, attachments were levied upon the real estate at the instance of 
the Bavarian Brewing Company and Riedlin for their claims and by 
three other creditors for claims amounting to $1,071.95. 

August 26, 1910, involuntary proceedings in bankruptcy were in- 
stituted against Luther and he was adjudged a bankrupt on October 
8th foUowing. 

The validity of the debt to Mrs. Watson and the mortgage to se- 
cure the same cannot be doubted. She withheld the mortgage from 
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record for, to her, and to many persons otherwise honest, laudable 
reasons, not in any event afïecting her son's possible or probable pro- 
spective creditors. It was not withheld from record as the resuit of 
an agreement between herself and son. Her motives had to do with 
her own interests and had nothing to do with any possible effect upon 
her son's crédit. It does not appear that any subséquent créditer gave 
crédit to her son M^hich would hâve been withheld had he known of 
the existence of her mortgage, while Riedlin and the brewing com- 
pany knew of the mortgage and the reason why it was not recorded. 

[3] It is not denied by the trustée, and it is without doubt the law 
(Crucible Steel Co. v. Holt, 174 Fed. 127, 129, 98 C. C. A. 101), that 
a mortgage in Kentucky duly executed and delivered upon a valid 
considération is good as between the parties, though not recorded; 
and, since Mrs. Watson's conduct was free from fraud and no subsé- 
quent créditer deceived into giving crédit to Luther, there is no basis 
for the claim that the mortgage was withheld from the record in or- 
der to enable him to obtain crédit and this ground of attack must fail. 

The Kentucky statute invoked by the trustée reads : 

"No deed or deed of trust or mortgage conveying a légal or équitable title 
to real or Personal estate shall be valid against a purchaser for a valuable 
considération, without notice thereof, or against creditors, until such deeds 
shall be acknowledged or proved accordlng to law, and lodged for record." 
Kentucky Statutes 1903, § 496. 

The fact that Riedlin and the brewing company had full notice and 
could take nothing under this statute may be overlooked in view of 
the comprehensive character of the trustee's duties, representing, as 
he does, ail unsecured creditors. 

[4] The Suprême Court of the United States in Holt v. Crucible 
Steel Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 h. Ed. 756, in which the 
judgment of this court (174 Fed. 127, 98 C. C. A. 101) was affirmed, 
construing this section with section 67a of the Bankruptcy Act, read- 
ing "Claims which for want of record or for other reasons would not 
hâve been valid liens as against claims of the creditors of the bank- 
rupt shall not be liens against his estate," were of opinion that the re- 
cording law of the state must détermine the effect to be given an un- 
recorded chattel mortgage, and that, following the more récent déci- 
sions of the Court of Appeals of Kentucky, the word "creditors," in 
the statute under considération, "does not include antécédent creditors 
or subséquent creditors whose claims are acquired with notice of the 
unrecorded mortgage, but does include subséquent creditors, without 
notice, who by their diligence secure a spécifie lien upon the property, 
as by exécution or attachment, before the mortgage is recorded." And 
so it was held that, as the subséquent creditors in that case had not, 
prior to the bankruptcy proceedings, fastened any lien upon the prop- 
erty, the unrecorded mortgage was good as against them. 

[5] But, it is urged, the trustée, for the purposes of his trust and 
in working out the rights of creditors, has such a lien by virtue of the 
provisions of the amendment of June 25, 1910, to section 47, cl. 2, 
subd. "a," of the Bankruptcy Act. This provides : 

" * • * Such trustées, as to ail property in the custody or comlng into 
the custody of the bankruptcy court, shall be deemed vested with ail the 
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rlghts, remédies, and powers of a credltor holding a lien by légal or équitable 
proceedings thereon; and also, as to ail property not in the custody of the 
bankruptcy court, shall be deemed vested with ail tlie rights, remédies, and 
powers of a judgment créditer holding an exécution duly returned unsatis-^ 
lied," 

The date of the mortgage is February 16, 1909; the date of its rec- 
ord August 16, 1910. 

This situation raises the question whether or not in Kentucky a 
mortgage executed and delivered in good faith and for a valid consid- 
ération prior to the date of the amendment, and recorded afterwards 
but before the pétition in bankruptcy was filed, becomes subordinate 
to the claims of gênerai creditors who became such subséquent to its 
exécution and before it was recorded. The answer must be in the 
négative, because the Suprême Court dénies to the amendment any 
rétroactive effect (Holt v. Henley, Trustée, 232 U. S. 637, 639, 34 Sup. 
Ct. 459, 460, 58 L. Ed. 767); Mr. Justice Holmes saying: 

"We do not need to consider whether or how far in any event the consti- 
tutional power of Congress would hâve been limited. It is enough that the 
reasonable and usual interprétation of such statutes is to confine their 
eftect, so far as may be, to property rights established after they wera 

passed." 

The trustée takes nothing, as to any of his claims, by the amend- 
ments of 1910, and since Mrs. Watson's mortgage was effective against 
unsecured subséquent creditors without notice who had not fastened a 
lien upon the property, and, by recording, became "valid" under the 
Kentucky statute, the attachments subséquent to the date of record are 
futilities. It follows that the attack upon the mortgage based upon the 
Kentucky statute must fail. 

[6] But counsel for the trustée contends with much earnestness that 
the mortgage is a voidable préférence under sections 60a and 60b of the 
Bankruptcy Act, as amended in 1903, basing his argument on the claim' 
that the date of recording fixes the time with respect to which the 
éléments constituting a voidable préférence are to be ascertained and 
determined. The proposition is that a purchase-money mortgage, al- 
though a security of high rank in equity, unimpeachable when made, 
and good as against the trustée in bankruptcy (York Mfg. Co. v. Cas- 
sell, 201 U. S. 344, 26 Sup. Ct. 481, 50 h. Ed. 782), and, under the laws 
of Kentucky (Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. 
Ed. 767), good as against ail persons becoming gênerai creditors after 
its exécution who hâve not fastened a lien upon the property, never- 
theless changes its character at the date of recording and, by record- 
ing, becomes a voidable transf er under sections 60a and 60b of the Act 
of 1898 and the amendments of 1903. We cannot give our assent. 
The proposition is based upon an erroneous conception of the effect 
of the amendments of 1903 respecting the time of expiration of the 
four months' period within which a preferential transfer may be at- 
tacked. 

The effect of the amendments of 1903, which control in this case, 
including the clause in 60a providing that where there is a préférence, 
consisting of a transfer given within the four months before the fihng 
oî the pétition in bankruptcy, "such period of four months shall not 
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expire until four months after the date of recording, or registering 
the transf er, if by !aw such' recording or registering is required," has 
been heretof ore decided by this court. In the case of In re Klein, 197 
Fed. 241, 249, 116 C. C. A. 603, 611, it was said by Judge Sater, speak- 
ing for the court : 

"The purpose of the amenclment was, we think, as stated in Re Sturtevant, 
188 Fed. 196, 110 O. 0. A. 68 (7th Olr.), to prevent preferential frauduleut 
transfers from escaping the four months' provision, uniess they were filed 
or reeorded, as the case may be, before that period began to run. It did 
not change the date as to which such transfers are to be judged In deter- 
mining their voidable character." 

He quotes with approval what was said by Judge Cochran in De- 
bus V. Yates (D. C.) 193 Fed. 447 : 

"It simply prolonged the time in which, by the flling of a pétition in bank- 
ruptcy, a recordable preferential transfer mlght be deemed to be a voidable 
préférence. It had nothing whatever to do with ehanglng the date as of 
which it was to be judged in determining whether ail the éléments of a 
voidable préférence were présent." 

In the eighth circuit there are cases in which language is found 
seemingly expressive of a contrary opinion; but Judge Dyer (In re 
Jackson Brick & Tile Co. [D. C], 189 Fed. 636, 645) distinguished 
those cases from the case before him and held that a deed of trust 
executed in September, 1902, securing notes delivered to a bank for 
a présent loan in December, 1902, but not reeorded until August, 1906, 
within four months of the pétition in bankruptcy, was not a voidable 
préférence because the deed of trust was given as security for a prés- 
ent loan and not for an antécédent indebtedness. He was of opin- 
ion that the statute ought not be construed in such a way as to create 
a transaction différent from what it actually was. We are of the same 
opinion, and follow hère the décision of this court on the same subject 
in the case In re Klein. The resuit is that Mrs. Watson's mortgage is 
not obnoxious to any provision of the bankruptcy law applicable to the 
facts in this case. 

The attacks of the trustée upon the mortgage having failed, the judg- 
ment of the District Court is affirmed, with costs. 



HOLDEN V. OIRCLEVILLE LIGHT & POWER CO. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1914.) 

No. 2449. 

1. CouETS (§ 367*) — Fedebal Courts — Following State Décisions. 

In a suit in a fédéral court involving the title to real property. If the 
question is balanced with doubt, the court will incline to an agreement 
with a décision of the highest court of the state bearing upon it, although 
it may not be such as to create a rule of property. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dlg. § 367.* 

Conclusiveness of judgnient between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C C A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v. Stew- 
art, 118 C. C. A. 215.] 

*For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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2. WiLLs (§ 439*) — RuLES for Construction — Intext of Testatob. 

Tbe intent of the testator is the cardinal rule in the construction of 
wills, and if that intent can be clearly perceived, and is not contrary to 
some positive rule of law, it must prevail. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 952, 955, 957; Dec. 
Dig. § 439. •] 

3. Trusts (§ 191*) — Construction of Testamentabt Trust — Power or Sale. 

No technical or express words are necessary in a wlU to create a power 
of sale, but if tbe intention is apparent sucb power will be implied, and 
it may be inferred from the gênerai ténor of the instrument, or from 
the fact that a trustée is empowered and directed to do certain things, 
to which the sale of the trust property is necessarily a condition précèd- 
ent. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 243; Dec. Dig. § 
191.*] 

4. Trusts (§ 191*) — Construction of Testamentabt Trust — Power of Sale. 

Where a suit to recover property conveyed by a testamentary trustée 
was not comnienced until nearly 50 years after the conveyance was made, 
during which time the purchaser and its suceessor had acqulred rights by 
the making of Improvements and otherwise In reliance on the validity of 
the conveyance, such facts may properly incline the court. In case of 
doubtful language in the will, to a construction which will sustain the 
power of the trustée to convey. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 243; Dec. Dig. f 
191.*] 

5. Trusts (§ 200*) — Conveyance of Property by Trustée — Construction. 

Where a grantor had apparently no tltle to the land conveyed, except 
by virtue of a will creating a testamentary trust in such grantor, the 
presumption is justified that the deed was ruade in reliance upon the 
power conferred thereby, although such power Is not Invoked nor ex- 
pressly mentioned in the deed. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 267-269; Dec. 
Dig. § 200.*] 

6. Trusts (§ 202*) — Sale of Property by Trustée — Rights of Pubchasee — 

Application of Pboceeds. 

A bona fide purchaser from a trustée empowered to sell, who pays the 
purchase money, is not required to look to its application. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 271, 272; Dec. 
Dig. § 202.*] 

7. Courts (§ 342*) — Fédéral Courts — Equitable Défense to Action at 

Law. 

Under the fédéral practice, facts which might ralse an équitable estop- 
pel do not constitute a défense to an action at law for the recovery of 
real estate. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 912, 913; Dec. 
Dig. § 342.» 

Equitable défenses in actions at law, see note to Standard Portland 
Cernent Corp. v. Evans, 125 C. C. A. 5.] 

8. Wills (§ 672*) — Testamentary Trust — Power of Trustée to Sell Pbof- 

EETY. 

A testator devised and bequeathed ail of his residuary estate to his 
widow for life, and provided that ail of the property remaining at the 
tiree of her death "shall constitute a fund for the support and main- 
tenance of my daughter * * * and her children during her Ufe, and 
at the death of my said daughter • * * the same shall be equally dl- 
vided between her children." There was a further provision that, should 
the daughter's husband die or become incapacitated during the widow's 

•For other cases see same toplo & § numbek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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llfe, the daughter should hâve the use of a house and grounds free of 
rent. The property consisted largely of unproductive real estate. Eelâ, 
foUowlng a décision of the Suprême Court of the state in a suit between 
other parties, that the fund created by the property remaining at the 
death of the wldow included ail the property, real and Personal, and that 
both principal and income were charged with the support and maintenance 
of the daughter and her children during her lifetlme, includJng the rea- 
sonable éducation of her children; also that to that end, whlch waa 
clearly the paramount object of the testator, the daughter took a life es- 
tate subject to the trust, with an implied power to sell and convey real 
estate when she deemed it neeessary. 

[Ed. ISTote.— For other cases, see Wills, Cent. Dig. §§ 1579-1581; Dec. 
Dig. § 672.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio ; John E. Sater, Judge. 

Action at law by Martha Bierce Holden against the Circleville Light 
& Power Company. Judgment for défendant, and plaintiff brings er- 
rer. Affirmed. 

C. B. Matthews, of Cincinnati, Ohio, for plaintiff in error. 
E. L. De Witt, of Columbus, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This action was brought to recover 
possession of a six-ninths interest in certain premises in Circleville, 
Ohio, of which plaintiff claimed to be the owner in f ee. The case was 
tried without a jury, and judgment rendered for défendant. The tes- 
timony has not been sent up. From the findings of fact made by the 
trial judge we condense the following as a sufficient statement for prés- 
ent purposes : 

Isaac Darst died testate in the year 1844, leaving a widow, and with- 
out issue, except one daughter, who was then married. His will, which 
was duly probated, after providing for the application to the payment 
of his debts of his moneys and crédits, such part of his personal effects 
as his widow should not wish to retain, and, so far as neeessary, his 
least productive real estate (which the exécuter was authorized to 
sell), contained the following provision: 

"I further will and bequeath to my wife, Martha Darst, ail the rest and 
iresidue of my estate, real and personal, to be used and kept by her during her 
llfetime, and 

"I further will and direct that after the death of my wife Martha, ail the 
;property then remaining shall constitute a fund for the support and main- 
tenance of my daughter, Ann Bierce, and her children during her life, and 
at the death of my said daughter Ann the same shall be equally divided be- 
tween her children. I would further provide and direct that should my 
•daughter Ann become a widow or should her husband, W. W. Bierce, by 
eickness or otherwise become disabled from doing business and supporting his 
famlly during the lifetlme of my wife, she, my sald daughter, shall hâve the 
use and occupancy of the house she now occupies with the privilège of a 
small garden on lot No. 11 in the town of Circleville, free of charge." 

Then followed a provision that, in the event of the death of his 
daughter without living children, his property "shall then be divided 

•For other cases see same topic & § mumber in Dec. &. Am. Diga. 1907 to date, & Rep'r Indexes 
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between" certain of the testator's nièces. The widow died in 1855. In 
December 1860, the daughter, who then had nine living children, joined 
with her husband in conveying by warranty deed to the Circleville Gas, 
Light & Coke Company (hereafter called the Coke Company) the en- 
tire, of the premises in question, together with other property. 

In February, 1864 (more than three ycars after the conveyance to 
the Coke Company), Mrs. Bierce applied to the appropriate common 
pleas court of Ohio by pétition, alleging the necessity of selling certain 
other real estate "in order to support said petitioner and her children," 
stating that "doubts hâve arisen as to whether your petitioner is en- 
titled to a fee simple or life estate in the said lands, and your peti- 
tioner, being désirons of selling said lands, is not able to do so on ac- 
count of appréhension in the minds of some persons as to the title," 
praying a construction of the will, and a détermination "whether she 
may under any circumstances, and, if so, under what circumstances, 
sell said lands in fee simple, and that the court may order the same to 
be sold." Plaintiff formally consented to the sale asked for. Appar- 
ently in connection with this proceeding, plaintiff and another of Mrs. 
Bierce's children voluntarily quitclaimed to the Coke Company ail 
their interest in the premises hère in controversy. The common pleas 
court held that the will authorized "petitioner, as trustée for herself 
and her children, and in the event of its being necessary to the support 
of herself and children, to sell said premises," found that such sale 
was necessary for the purpose stated, and accordingly directed peti- 
tioner and her husband to make the sal^. 

Proceedings to review this judgment were taken in 1879, when the 
youngest of Mrs. Bierce's children attained majority. The Suprême 
Court of Ohio affîrmed the judgment of the common pleas court, hold- 
ing that the "fund" composed of the property remaining at the widow's 
death was "charged with the support and maintenance of Ann and her 
children as its primary object," and that "if the income proved insuffi- 
cient the principal could be resorted to for proper support." Bierce v. 
Bierce, 41 Ohio St. 241. 

Mrs. Bierce died in 1901, her husband having died in 1893. In 1909 
the six children who had not quitclaimed to the Coke Company in 1863 
and 1864, quitclaimed ail their interest in the premises in controversy 
to the plaintiff, who thereupon instituted this suit against défendant 
in error, which had, in 1891, succeeded by purchase to the interests of 
the Coke Company. 

Plaintiff contends that Mrs. Bierce took at her mother's death only 
a life estate in the property then remaining, with remainder in fee to 
her children, and that her deed to the Coke Company thus merely con- 
veyed her life estate, which terminated in 1901. Défendant contends 
that the property remaining at the death of the testator's widow con- 
stituted a trust fund, of which, not only the income, but the principal, 
so far as necessary, was charged with the support and maintenance of 
Mrs. Bierce and her children (including the éducation of the children) 
during the lifetime of Mrs. Bierce, that the latter was made trustée of 
this fund, with power to sell the real estate belonging thereto, so far 
as necessary, for such support and maintenance, that necessity for such 
-sale existed, and that the title accordingly passed thereunder. 
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The décision in Bierce v. Bierce is invoked as an adjudication of 
defendant's construction of the will. Plaintiff dénies the binding eiïect 
of this décision, and insists that, even if it be followed, plaintifï is 
still entitled to recover, because the sale hère in question was not, as 
in Bierce v. Bierce, under ordèr of court. That décision, as applied to 
the controversy before us, determined only that the principal of, as 
well as the income from, the fund composed of the property remain- 
ing at Mrs. Darst's death was charged with the support and main- 
tenance of Mrs. Bierce and her children. It did not détermine that 
Mrs. Bierce was the trustée of this fund, with power to dispose of its 
principal without previous authority of court ; for, although there are 
expressions in the opinion smacking of this view, not only was that 
question not involved, because the lower court had authorized the con- 
veyance in question, but the proposition is not mentioned in the head- 
notes, which, under the rule in Ohio, alone expressed the actual dé- 
cision of the court. 

[1] Conceding that the décision in Bierce v. Bierce is not, strictly 
ï'peaking, res judicata in defendant's favor, for the reason that nei- 
îher it nor its property was before the court, yet, if that décision ex- 
presses the settled law of the state, it niay be invoked by défendant in 
this cause as a rule of property; for, although pronounced after the 
sale by Mrs. Bierce to the Coke Company, it was rendered before the 
purchase from that company by défendant, who will be presumed to 
hâve bought in rehance upon it. We find nothing in the Ohio déci- 
sions which should cause us to reject the décision as stating the settled 
law of the state. But, regardless of whether or not that décision cre- 
ated a rule of property, and regardless of whether made before the 
rights hère involved accrued, it being the décision of the highest court 
of the state in which the lands are situated', we should lean to an agree- 
ment with it if the question is balanced with doubt. Kuhn v. Fairmount 
Coal Co., 215 U. S. 345, 360, 30 Sup. Ct. 140, 54 L. Ed. 228; Mes- 
Binger v. Andersen, 225 U. S. 436, 445, 32 Sup. Ct. 739, 56 L. Ed. 
1152. And see Rowe v. Hill, 215 Fed. 518, 132 C. C. A. 30, decided 
by this court May 15, 1914. 

[2] Turning, then, to the question of the correct construction of 
the will: The intent of the testator is the cardinal rule in the con- 
struction of wills, and if that intent can be clearly perceived, and is 
not contrary to some positive rule of law, it must prevail. Finlay v. 
King, 3 Pet. 346, 377, 7 L. Ed. 701 ; Colton v. Colton, 127 U. S. 
300, 309, 8 Sup. Ct. 1164, 32 L. Ed. 138; Carter v. Reddish. 32 Ohio 
St. 1; Foster v. Stevens, 146 Mich. 131, 135, 109 N. W. 265. 

Plaintiff urges that the testator's intention that the land should not 
be sold is evidenced by the fact that the property was not directed to 
be "turned into" a fund, but to "constitute" a fund ; by the use of the 
Word "same" in referring to the division to be had at the daughter's 
death, which it is contended can only mean "the same property," which 
remained at the widow's death ; by the failure to give the daughter 
the fee simple of the property ; and by a supposed inconsistency be- 
tween an inclusion of the real estate in the trust fund charged with the 
maintenance and the express devise to the daughter's children after 
their mother's death. But neither one nor ail of thèse considérations 
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are necessarily controlling. The rules they invoke are aids only in de- 
termining the controlling question of intent, which must be arrived 
at from a considération of ail the terms of the will. It was said by 
Mr. Justice Miller^ that "of ail légal instruments wills are the most 
inartificial, and less to be governed in their construction by the settled 
use of technical légal terms" ; and, as said by Mr. Justice Matthews,'' 
"it is a question in each case of the reasonable interprétation of the 
words of the particular will, with a view of ascertaining through their 
meaning the testator's intention." 

It is clear that the testator was chiefly solicitous that his daughter 
and her children be properly cared for so long as the daughter should 
live. This paramount solicitude is shown in the postponement of any 
division of the property until the daughter's death; in providing for 
her free use of the home in case of intervening necessity, even during 
her mother's lifetime, and though such use would lessen the income 
of the testator's widow from an estate largely unproductive and pre- 
sumably so known to the testator ; in the fact that the testator's prop- 
erty was to be "used and kept" by his widow during her lifetime, 
while at her death ail the remaining property was to "constitute a 
fund" for the support and maintenance of the testator's daughter and 
her children during the daughter's lifetime ; in the fact that there was 
not only no stated limitation of expenditure to income, but no express 
restriction of any kind as to the amount usable for the purposes stated 
■^— ail considered in connection with the fact of the largely unproductive 
nature of the estate. We are by no means satisfied that the Suprême 
Court of Ohio, in the Bierce Case, erred in holding that the fund cre- 
ated by the property remaining at the death of the testator's widow in- 
cluded ail the property, real and personal, and that not only the in- 
come, but its principal, so far as necessary, were charged with the 
support and maintenance of the daughter and her children, from the 
time of the widow's death to the decease of the daughter. We there- 
fore accept the décision of that court. It is supported by Ladd v. 
Chase, 155 Mass. 417, 421, 29 N. E. 637; Parker v. Travers, 74 N. J. 
Eq. 812, 71 Atl. 612, and other cases. It logically follows that the 
term "maintenance" includes the reasonable éducation of the daugh- 
ter's children. Patterson v. Read, 42 N. J. Eq. 621, 9 Atl. 579. 

The question then arises whether Mrs. Bierce had the power, with- 
out the authority of court, to sell the real estate in question. It is 
conceded that she held an estate for life in ail the property, real and 
Personal, remaining at the death of her mother, the testator's widow. 
Indeed, unless she had such légal estate, with the sole right of posses- 
sion during her lifetime, this action would be barred by the statute of 
limitations. Gen. Code Ohio 1910, § 11219. The case must be judged 
as if the will had made the conveyance of the life estate to Mrs. Bierce, 
and the remainder over to her children, expressly subject to a trust 
whereby the estate, both real and personal, remaining at the widow's 
death was chargeable, both principal and interest, with, and liable to 
be sold for, the support and maintenance of Mrs. Bierce and her chil- 

1 Clarke v. Boorman's Executors, 18 Wall, at page 50:?. 21 L. Ed. 904. 

2 Oolton V. Colton, 127 U. S. at page 310, 8 Sup. Ct 1164, 32 L. Ed. 138. 
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dren, but without in ternis conferring power of sale upon Mrs. Bierce. 
For no technical language is necessary to the création of a trust in a 
wiU (Colton V. Colton, 127 U. S. 300, 310, 8 Sup. Ct. 1164, 32 L. Ed. 
138) ; and, subject to an exception which does not apply hère, "wher- 
ever a person, by will, gives property, and points out the object, the 
property, and the way [it should] go, a trust is created." Inglis v. 
Sailors Snug Harbor, 3 Pet. at page 119, 7 L. Ed. 617. See, also, 
Hoxie V. Hoxie, 7 Paige (N. Y.) at page 192. If the power of sale was 
expressly or impliedly conferred upon Mrs. Bierce, no sanction of the 
court was necessary to a conveyance. Perry on Trusts (6th Ed.) § 
476. The will obviously did not expressly confer the power to sell 
real estate. The spécifie question thus is whether such power is to be 
implied, as coupled with the life estate, and in view of the trust with 
which the entire fund was charged. 

[3] No technical or express words are necessary in a will to create 
a power of sale. If the intention is apparent, such power will be 
implied. It may be inferred from the gênerai ténor of the instru- 
ment, or from the fact that a trustée is empowered and directed to do 
certain things, of which the sale of trust property is necessarily a con- 
dition précèdent. Farwell on Powers (2d Ed.) pp. 48, 546; 2 Perry 
on Trusts, § 501 ; Winston v. Jones, 6 Ala. 550, 554; 2 Beach on Trus- 
tées, § 450. And see 1 Lewin on Trusts, p. *434, and note (b). For 
example, if there is a gênerai direction to sell, and it is not stated by 
whom the sale is to be made, the power of sale will be implied in the 
exécuter, trustée, or other person, as the case may be, by whom the 
proceeds of the sale are to be applied. 2 Perry on Trusts (6th Ed.) § 
501, and notes; Tylden v. Hyde, 2 Sim. & Stuart, 238, 241. But this 
rule is not limited to cases of express direction to sell. 

In Going v. Emery, 16 Pick. (Mass.) 107, 111 (26 Am. Dec. 645), a 
direction to the executor to collect the residue of the testator's prop- 
erty, real and personal, "as soon as can be donc consistently without 
sacrificing too much by forcing the sale thereof in an improper man- 
ner," and to pay over the proceeds to certain persons named for reli- 
gions purposes, was held to create a power in the executor to sell real 
estate in order to carry into effect the other purposes of the devise, al- 
though the légal title was not in terms conveyed to any one. In Shaw 
V. Hussey, 41 Me. 495, the testator gave to his wife ail his property, 
real and personal, "during her natural life." In a later item he directed 
that at his wife's death ail his "real estate, that may remain unexpend- 
ed by her, be divided in equal shares between" certain persons. It was 
held that the wife took a devise for life, with the power of sale of real 
estate, as implied in the words "that may remain unexpended by her." 
In McGuire v. Gallagher, 99 Me. 334, 59 Atl. 445, the testator's prop- 
erty was devised to his widow "during her life," "to be used by her 
according to her désire," with direction that after her death "ail the 
property remaining" be divided among certain persons. It was held 
that the wife took a life estate in the entire property, with an implied 
power of sale of any or ail of it, both real and personal, with the right 
to use the proceeds for her support and comfort as she might désire. 

In Newlin v. Phillips (Del.) 60 Atl. 1068, ail the testator's property, 
real and personal, was given to his widow, "to hold, to keep, and en- 
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joy for her own use and benefit, to be free from the control or inter- 
férence of any person or persons whatever," with the expressed désire 
that she should "carefully husband and keep intact as nearly as possible 
the estate, in order that the revenues therefrom may give her a com- 
fortable and sufficient HveHhood for the remainder of her life," with 
directions that "such as may be remaining thereof" be at her death 
divided in a certain manner. It was held that the wife took merely 
a life estate, with the implied power, if she should find the income in- 
sufficient, to dispose of such part of the estate as might be necessary 
for that purpose. In Silvers v. Canary, 109 Ind. 267, 9 N. E. 904, a 
devise to a wife of certain real and personal property for life, with 
directions that what should not be consumed at her death should be 
divided among the testator's children, was held to give the wife the 
power to convey the fee in the land. 

Adopting, as we do, the construction that the testator intended his 
real estate to be sold, so far as necessary, for the support and main- 
tenance of his daughter and her children during the daughter's life, 
an implied power in the daughter to sell would seem, under the author- 
ities cited, to be justified, provided the testator intended that his daugh- 
ter should détermine the necessity of sale, and should herself disburse 
the proceeds thereof for her own and her children's support. There 
are some décisions out of harmony with this rule, but we hâve found 
none of controlling authority. The District Judge, in his opinion on 
final hearing, said : 

"The wlU imposed no restriction on the daughter as to her expenditures 
for the support and maintenance of herself and children. The amount rested. 
In her discrétion, confidence in which is shown by the testator in his failure 
to exact a bond of her for the préservation of the estate and to require an 
accounting by her to some appropriate court. She was, in law, authorized to 
expend such a sum as persons stationed and circumstaneed In life as she 
and her children were ought reasonably to hâve for support and mainte- 
nance." 

If the construction we hâve adopted as to the gênerai purpose and 
intent of the will is the correct one, the view of the District Judge quot- 
ed does not seem far-fetched. 

[4] The validity of the conveyance in question was not directly at- 
tacked until more than 49 years after the sale was made, and not until 
30 years after the décision of the Suprême Court of Ohio in Bierce v. 
Bierce. It is not improbable that during this long period défendant or 
its grantors hâve acquired rights, by way of improvements or other- 
wise, in reliance upon the sale. While thèse considérations do not 
afford a défense to this action, they "may properly incline a court, in 
the case of doubtful language in the will, to a construction of it that 
will validate the deeds and the exercise of the power, by which alone 
they can be supported." ' 

The case has been argued hère as if Mrs. Bierce's children were ail 
minors when the sale was made. We think the District Judge was 
justified in inferring that the circumstances of the family were such 
as to make the sale and the use of the principal or its procçeds neces- 

s Language of Judge Taft in Smith v. Mclntyre (C. C. A., Cth Clr.) 95 Fed. 
at page 588, 37 C. C. A. 17T. 
216 F.— 32 



498 2X6 FEDERAL RBPOETBK 

sary to the support and maintenance of Mrs. Bierce and her children, 
including the latter's éducation. As this proposition is not challenged 
in brief or argument of plaintifF, we content ourselves with stating it 
without élaboration, beyond saying that, in our opinion, plaintiff's vol- 
untary conveyance to the Coke Company of her interest in the promises 
upon her attaining légal majority, especially as made in connection 
with her formai assent to the further sale of real estate for the sup- 
port of the testator's daughter and her children, is a more or less co- 
gent admission that the circumstances justified the sale made nearly 
four years earlier. 

[5] As neither Mrs. Bierce nor her husband had apparently any 
title to the land in question, except by virtue of the will, the presump- 
tion is justified that the deed was made in reliance upon the power 
conferred thereby, although such power is not expressly invoked or 
mentioned in the deed. Warner v. Conn. Mutual Life Ins. Co., 109 
U. S. 357, 365, 3 Sup. Ct. 221, 27 L. Ed. 962 ; Smith v. Mcintyre, 95 
Fed. at page 591, 37 C. C. A. 177; Bishop v. Remple, 11 Ohio St. 
m, 281 ; 2 Perry on Trusts, § 511c and note (a). 

[6] There is nothing in the record to impugn the good faith of the 
Coke Company, and a bona fide purchaser who pays the purchase mon- 
îy to one empowered to sell is not required to look to its application. 
Potter V. Gardner, 12 Wheat. 498, 502, 6 L. Ed. 706. 

[7] Plaintiff's purchase under which she claims in this suit is pure- 
ly spéculative, and the record suggests a question of équitable estoppel. 
But under the fédéral practice, such estoppel is not a défense to a 
suit at law for the recovery of real estate. Foster v. Mora, 98 U. S. 
425, 25 L. Ed. 191 ; Johnson v. Christian, 128 U. S. 374, 382, 9 Sup. 
Ct. 87, 32 L. Ed. 412; Langdon v. Sherwood, 124 U. S. 74, 84, 8 Sup. 
Ct. 429, 31 L. Ed. 344; Scott v. Armstrong, 146 U. S. 499, 13 Sup. 
Ct. 148, 36 L. Ed. 1059 ; Highland Boy Gold Mining Co. v. Strickley 
(C. C. A., 8th Cir.) ll'ô Fed. 852, 854, 54 C. C. A. 186; Davis v. Davis 
(C. C. A., 5th Cir.) 72 Fed. 81, 83, 18 C. C. A. 438. 

[8] We therefore hâve not, in determining the rights of the parties 
in this suit, taken this question into account. The important question 
of the existence of the power of sale, necessary to sustain the deed 
before us, is not by any means free from difficulty. But having in 
mind the déférence due to the construction of the will, so far as made, 
by the Suprême Court of Ohio more than 30 years ago, our duty, in 
view of the long delay in attacking the conveyance in question, to in- 
cline to such construction of doubtful language affecting the ques- 
tion of implied power of sale as will validate the deed, the actual déci- 
sion of the common pleas court, the f acts found by the District Judge 
and bis carefuUy considered opinion, together with the broad gênerai 
rule that we should not reverse a judgment unless the record gives 
rise to a clear conviction of error (Chicago Junction Ry. Co. v. King, 
222 U. S. 222, 32 Sup. Ct. 79, 56 L. Ed. 173 ; Seaboard Air Line V. 
Moore. 228 U. S. 433, 435, 33 Sup. Ct. 580, 57 L. Ed. 907; L. & N. 
Ry. Co. v. Lankford [C. C. A., 6th Cir.] 209 Fed. 321, 325, 126 C. C. A. 
247), which conviction does not hère exist, we are constrained to ac- 
cept the conclu.sion of the District Court, and so to atîirm its judgment. 
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(Circuit Court of Appeals, Blghth Circuit. July 13, 1914.) 

No. 4164. 

1. Evidence (§ 588*) — Weight and Sufficienct — Contradiction bt Phtsi- 

CAL Facts. 

When the testimony of a witness is positively contradlcted by the physl- 
cal (acts, neitlier the court nor the jury can be permitted to crédit it. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2437 ; Dec. Dig. 
f 588.*] 

2. Masieb and Servant (§ 278*) — Action foe Injuet — Négligence of Pbl- 

Low Sekvant. 

Wliile plaintlff was working under a car blocked up in defendant's 
yards for repair, it was struck and knocked from its supports by another 
car moved by an engine operated by an engineer, who was a fellow serv- 
ant, and plaintiffi was injured. ïhe ground of defendant's llability re- 
lled on was that the spriag on the engine, the functiou of whieh was to 
hold the throttle closed, was weak and defective, and failed to work prop- 
erly. The only évidence of the defect was the testimony of the engineer, 
whlch was contradlcted, and it was further shown by défendant without 
contradiction thatj the spring worked properly on the night bef ore and the 
night after the injury, when other engineers were In charge, and that It 
had not been replaced or repaired, but had been in constant use and 
worked perfectly up to the time of trial. Held, that the testimony of 
the engineer was positively contradlcted by such physical fact, and that 
the court should hâve directed a verdict for défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. § 278.*] 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action at law by Nestor Kindermann against the American Car 
& Foundry Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

M. F. Watts, Edwin W. Lee, WilUam R. Gentry, and G. A. Orth, 
ail of St. Louis, Mo., for plaintifï in error. 

Lon O. Hocker, of St. Louis, Mo. (George F. Haid, of St. Louis, 
Mo., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIËBER and REED, 
District Judges. 

TRIEBER, District Judge. This is an action to recover damages 
for injuries sustained by the défendant in error, who will be referred 
to herein as the plaintiff, while in the employ of the plaintifï in error, 
referred to herein as the défendant, due to the alleged négligence of 
the défendant. The pétition allèges that on the 12th of March, 1913, 
he was directed to go under a car standing in defendant's yards for 
the purpose of making repairs on the same ; that the body of the car 
was raised several feet from the ground, and each end of the car 
body was resting on supports or wooden timbers ; that while he 
was under the car an engine operated by the défendant ran into the 
car, knocked it from its supports, causing it to fall on plaintiff, there- 
by injuring him. The négligence of the défendant is charged to con- 

•For otber cases see same topic & § nïtmbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Iiid««»s 
t Rehearing denied October 6, 1914. 
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sist of the failure of the défendant to exercise ordinary care to pro- 
vide plaintiff with a reasonably safe place to work ; that it made no 
provision for his being warned or protected against the movement 
of cars in the yards, and in faiHng to advise the other employés of 
plaintifï's dangerous position under said car ; that the engine which 
ran into the car was in a defective and unsafe condition in that the 
spring on the throttle was defective and would not work, so as to en- 
able the engineer to stop the same or to check the speed thereof in 
time to avert the collision. 

The évidence on the part of the plaintifï was that he was in the 
employ of the défendant, and on the day of the accident, he was as- 
signed to work underneath a car belonging to a certain railroad Com- 
pany, which car had been sent to defendant's plant for repairs; the 
car had been taken ofï the wheels and put on two horses or timbers 
about 20 inches high, one near each end of the car ; the car leaned 
somewhat to one side, so that one edge of it was much doser to the 
ground than the other ; the position of plaintifif while at work under 
the car was such that he could not see whether other cars were ap- 
proaching or not; he was driving rivets into the bottom of the 
car ; a young man named Senciboy was his helper ; Senciboy stood 
inside of the car while plaintifï was working on it; Senciboy called 
out a warning to him that a car was coming in on the track and was 
going to hit the car on which plaintifif was at work ; plaintifï attempted 
to escape, but before he could do so the car on which he was working 
was struck by the other car, inflicting the injuries complained of. 

The cause of the accident was that the switching crew in the em- 
ploy of the défendant was handling an engine and a car attached 
thereto, intending to bring the same into the yard where plaintifï was 
at work; the engine was headed north, but was backing toward the 
south, having one box car immediately south of it, which it was push- 
ing into the yard; between the gâte and the car where plaintifï was 
at work there stood a box car, which was a few feet inside of the 
yard and a short distance north of the car under which plaintiff was 
working and on the same track. The plan of the switching crew was 
to enter the yard above the car attached to the engine, run against 
the box car standing north of the one where plaintifï was at work, 
draw it out of the yard, and switch it away, replacing it with the car 
that was attached to the engine. The engine approached very slowly, 
the bell being rung at the time by the fîreman ; when the car which 
was coupled to the engine bumped against the car which the engine 
was to draw out of the yard the coupling missed, and one of the 
members of the switching crew gave a stop signal which the en- 
gineer immediately obeyed; the knuckle on the car was then read- 
justed by the switchman and a come ahead signal was given; the 
engineer opened the throttle, moved slowly forward until he bumped 
into the car the sjîcond time, received a second stop signal, and im- 
mediately shut off steam and started to apply the brake, but as he did 
so the throttle flew open, permitting steam to come into the cylinders 
of the engine, and thereby caused the engine to make a sudden lurch 
forward with such violence as to force the car nearest the one on 
which plaintifï was working toward the south, striking the car where 
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plaintiff was at work, and knocking it down upon him. The cause 
of this lurch, as testified to by Mr. Overpeck, the engineer in charge 
of the engine, was that the spring on the throttle, the function of 
which was to hold the throttle closed, had become weak and lost its 
temper, so that it would at times fail to hold the throttle closed when 
the engineer closed it. He testified that the throttle on that engine 
had been in that condition for about three weeks preceding the ac- 
cident, and that on two occasions prior to the accident he had made 
a written report of the condition of the spring to the night fore- 
man of the roundhouse where the engine was kept ; that the report 
was made to a man he knew as Buster Brown, the man in charge of 
the roundhouse at night. In addition to the two written reports made 
to this man Mr. Overpeck testified that he had notified him of the 
defect of the spring orally four or five times before the accident, and 
that Buster promised to fix it, but it was never fixed. Mr. Overpeck 
also testified that Mr. Cowell, who was his superior, had instructed 
him that if anything was wrong about the engine to hand the written 
report to Buster, if he (Cowell) was gone. 

On the part of the défendant, Mr. Cowell testified that he had never 
instructed Mr. Overpeck to make any reports to Buster, that Buster 
was merely a subordinate employé in charge of the roundhouse at 
night, and that if any written reports had been made by Mr. Over- 
peck and left at the roundhouse they would hâve been received by 
him. Mr. Buster denied positively that Overpeck had either made 
written or oral reports to him concerning the condition of the spring 
at any time preceding the accident. 

The défendant also introduced évidence tending to show that the 
spring in the throttle on that engine was in perfect condition at that 
time ; that it bas never been changed since the accident ; that it 
worked perfectly immediately before and after the accident, when it 
was tested by the defendant's représentatives, has been used ever 
since, and was still in perfect condition at the time of the trial. Mr. 
Cowell and the master mechanic of the défendant, Mr. Cribben, ex- 
amined the spring while Mr. Overpeck was on duty on the engine, 
and after a most thorough test found it in perfectly good condition. 

There was also évidence of experts to the efïect that such springs 
as the one in question usually lasted the lifetime of the engine on 
which they are placed. They also testified that the rules of the de- 
fendant Company required that when anything was wrong with an 
engine, upon discovery by the engineer, it was his duty to report it 
to the head engineer, Mr. Cowell, and if Mr. Cowell was absent from 
the roundhouse the written report was to be made out by the en- 
gineer and left at the roundhouse for Mr. Cowell. It was also testi- 
fied that the company did not carry in stock such springs as the one 
which it is claimed caused the accident, nor could one be obtained 
from any other place than the locomotive works which had manu- 
factured the locomotive. Mr. Evans, another engineer, testified tbat 
he had handled the same engine on the night preceding the accident, 
and also on the night following, and that the spring worked per- 
fectly both nights. 
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Counsel for the défendant in error, in their brief as well as argu- 
ment, conceded that under the décisions of the national courts the 
engineer, Overpeck, in the opération of his engine, was a fellow 
servant of the plaintiff. The ground of liability upon which plaintifï 
relies is stated in the brief as follows : 

"Liability Is charged by the plaintiff by reason of the fact that the throttle 
of the engine which caused the accident had been permitted to remain in a 
détective condition for about three weeks ; that défendant was advised of 
thls defective condition, and negligently failed to repair the same, or to take 
the engine ont of service pending repairs." 

Counsel hâve very ably argued the question whether Mr. Buster, 
by reason of the fact that Mr. Overpeck testified that he had been 
instructed by Mr. Cowell to report to him any defects in the engine 
during his (Cowell's) absence, was a vice principal, and a report made 
to him and his promise to hâve the repairs made was notice to and 
a promise of the company. The only testimony on the part of the 
plaintifï that such instructions were given is that of Mr. Overpeck, 
which was positively denied by Mr. Cowell and Mr. Buster. But as 
that was a question of credibility of the witnesses, and giving the 
strongest probative effect to the testimony of the party against whom 
it is sought to hâve a verdict directed, we would not feel at liberty 
to reverse a judgment submitting that question of fact to the jury. 
We do not deem it necessary, in view of the conclusions reached, to 
détermine whether Mr. Buster would, under thèse circumstances, be 
a vice principal or merely a fellow servant. 

[1] In our opinion there is no substantial évidence justifying the 
submission to the jury of the question as to whether the spring on 
the throttle on that engine was defective. It is true that the testi- 
mony of Mr. Overpeck is positive; but the rule is well settled that 
when the testimony of a witness is positively contradicted by the 
physical facts, neither the court nor the jury can be permitted to 
crédit it. This was expressly decided bv this court in M., K. & T. 
Ry. Co. V. Collier, 157 Fed. 347, 353, 88 C. C. A. 133. A pétition 
for certiorari in that case was denied by the Suprême Court. 209 
U. S. 545, 28 Sup. Ct. 571, 52 L. Ed. 920. 

[2] The uncontradicted évidence in this case shows that this engine 
was used by Engineer Evans on the night preceding the accident 
and on the night foUowing it, and the spring worked perfectly both 
nights. The testimony of Mr. Cowell aild Mr. Cribben, the master 
mechanic, was that they made an examination of the spring shortly after 
the accident, and in the présence of Mr. Overpeck, tested it and found 
it in perfect condition. The same spring was used up to the date of 
the trial, and no defect was ever found in it. A case almost parallel 
with this is Galusha v. Chicago Great Western Ry. Co., 165 Fed. 333, 
335, 336, 91 C. C. A. 319. 

In view of this évidence, we are of the opinion that Mr. Overpeck's 
testimony is positively contradicted by the physical facts, and there- 
fore the court should hâve granted the request of the défendant for 
a directed verdict in its favor. 

The judgment is reversed, with directions to grant a new trial. 
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BEBILLARD v. MINNEAPOLIS, ST. P. & S. S. M. HY. CO. 

(Circuit Court of Appeals, Eighth Circuit July 21, 1914.) 

No. 4173. 

L Appeal and Ebeob (§ 695*) — Eeview or Evidence — Partial Record. 

On a question of fact an appellate court cannot hâve the entlre record 
before it, where the trial court and jury made an inspection of thé prem- 
ises where an accident occurred. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2911- 
2914; Dec. Dlg. § 695.*] 

2. Négligence (§ 93*) — Imputed Négligence — Injxjry to Passengee in Au- 
tomobile. 

Plaintiff was rldlng wlth others as a guest in an automobile at night. 
The lights gave out, and they stopped at a town, but could procure no 
llght, except an oil lamp, which was very dim. After traveling several 
miles, while they were on a trail not used or treated as a public road, 
and wlth which none of those in the car was acqualnted, the machine 
went over an embankment Into a eut made by défendant rallroad Com- 
pany, and plaintiff was Injured. The place was within the limits of a 
City, but in a part which had not been platted, nor streets or alleys dedi- 
cated. Held that, aslde from the question of defendant's négligence, 
plaintiff was chargeable wlth contrlbutory négligence and could not re- 
cover. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 147-150 ; Dec. 
Dig. § 93.*] 

S. Négligence (§ 93*) — Négligence of Driver oe Vehicle Imputable to 
Passengee. 

The rule that the négligence of the driver of a conveyance wlU not be 
imputed to a passenger, whether the conveyance is a public one or the 
passenger Is the guest of the driver of a vehicle, does not apply where the 
passenger has fuU knowledge of the danger and voluntarlly Incurs the 
rlsk. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. §§ 147-150 ; Dec. 
Dlg. § 93.*] 

In Error to the District Court of the United States for the Dis- 
trict of North Dakota; Charles F. Amidon, Judge. 

Action at law by Charles Rebillard against the Minneapolis, St. 
Paul & Sault Ste. Marie Railway Company. Judgment for défend- 
ant, and plaintifif brings error. Afifirmed. 

C. J. Murphy, of Grand Forks, N. D. (Murphy & Toner, of Grand 
Forks, N. D., and WiUiam M. Anderson, of Devil's Lake, N. D,, on 
the brief), for plaintiff in error. 

Fred J. Traynor, of Devil's Lake, N. D. (Flynn & Traynor and 
P. J. McClory, ail of Devil's Lake, N. D., and John L. Erdall and 
A. H. Bright, both of Minneapolis, Minn., on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and TRIEBER and REED., 
District Judges. 

•For other casies «se same toplc & ! number in Dec. t Am. Digs. 1907 to date, & Rap'r Indexes 
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TRIEBER, District Judge. This is an action for personal in- 
juries sustained by the plaintiff below, who is the plaintiff in error, 
and will be referred to herein as the plaintiff, caused by an automo- 
bile, in which he was riding as a guest with a friend, running over 
an embankment into a deep eut made by the défendant in the con- 
struction of its road, and which was unguarded. 

The allégations in the complaint are that the défendant constructed 
a line of railway through the city of Devil's Lake, N. D., which in- 
tersected a public highway located west of said city; that in building 
the railroad a eut 19 feet in depth at the point of intersection with 
the highway was made; that the eut was not bridged over, nor 
guarded in any way, so as to warn travelers upon the highway of 
the dangerous situation there existing; that on April 26, 1913, at 
1 1 :45 p. m. while plaintiiï was riding as a guest in the rear seat of 
an automobile driven by the owner of the car over the said highway, 
the car was driven over the embankment into the eut, thereby injur- 
ing plaintiff. 

The answer is a gênerai déniai, and also pleads contributory nég- 
ligence on the part of the plaintiff. At the conclusion of the évi- 
dence the court gave a peremptory instruction in favor of the défend- 
ant. 

The évidence introduced on the part of the plaintiff tended ta 
show that one Doyon, who was the owner of an automobile, had in- 
vited the plaintiff to take a trip in his car, plaintiff bing associated 
with him in the mercantile business at Doyon, N. D. ; that at 
Church's Ferry they pieked up two additional guests, Mr. McLean, 
who was sheriff of that county, and Mr. Chambers, a newspaper man 
and postmaster at Church's Ferry. They left Church's Ferry about 8 
o'clock shortly before dark ; the car was provided with a prest-o-lite 
tank for lighting purposes ; when about 8 or 9 miles from Church's 
Ferry the gas gave out ; there was an oil lamp on the dash of the 
car, but neither wick nor oil in it ; they proceeded in the dark about 
two miles to Grand Harbor, where they tried to get a prest-o-lite gas 
tank, or an ordinary lantern," but failed ; they proeured some kéro- 
sène and a wick there, but the latter was too large for the lamp on 
the car, and it was trimmed down so as to make it do, but the light 
afforded by the lamp was very dim; they then proceeded on their 
journey to Devil's Lake, which was about 6 miles. Mr. McLean was 
the only person who was at ail familiar with the roads in that section, 
but he had not been over this road for some time, and not since the 
défendant built its line and made the eut, several months before the 
accident oceurred. They traveled over what seemed to be a prairie 
trail on the section Unes, grown over with grass and weeds, and which 
had never been treated as a public road, nor as a street or alley of 
the city of Devil's Lake, within whose corporate Hmits it was, and 
where the accident oceurred, and was but little traveled. Mr. Mc- 
Lean was standing on the running board of the car for the purpose 
of keeping a lookout, while the plaintiff and Mr. Chambers were sit- 
ting on the back seat of the car. Shortly before reaching the place 
of the accident they got off the trail, which was very indistinct. They 
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then tried to get back on the trail, but a large rock was in the way, 
which caused them to turn toward the section line, and in attempting 
to get back to the trail the car went over the embankment. The eut 
does not cross the trail at right angles, but a little "biased." It is 
undisputed that, had the car been supplied with proper lights, the 
party would not hâve taken this trail, but would hâve used the public 
road, which would hâve enabled them to avoid this eut, or, if on the 
trail, the eut could hâve been seen in time to avoid the accident. 
Section 2171, North Dakota Rev. Code, prescribes: 

"Every automobile or motorcycle shall also be provided with lights, the au- 
tomobile to carry not less than two lights in front ot such machine, one ot 
which to be on either aide." 

The évidence is undisputed that the trail was not treated or used 
as a public road, nor, being within the limits of a city, as a street or 
alley. It was a part of the city which had never been platted, nor 
any streets or alleys dedicated. It is claimed on behalf of the plain- 
tiff that the trail, being on the section lines, was under the provisions 
of section 2477, R. S. U. S. (U. S. Comp. St. 1901, p. 1567), and by 
reason of the acceptance of the grant of this strip as a public road 
by the territory of Dakota in 1877, a public road, and therefore it 
was the duty of the railway company to guard the eut at the intersec- 
tion of, this road. Several décisions of tibe Suprême Courts of South 
and North Dakota are cited to that point, but an examination of them 
shows that they are not in point, as ail they decided was that the owner 
of the lands bordering on section lines takes them subject to the ease- 
ment of the county and state to use them as public roads or streets, 
whenever they see proper to do so, a privilège which had never been 
exercised by either the city, county, or state in this case. 

But it is claimed on behalf of the plaintifï, quoting from the brief, 
that: 

"There was at least a road established by user which the défendant had 
no right to obstruet. This trail had been used for many years, and the de- 
fendant, in utter disregard of the safety of travelers exeavated a eut 30 feet 
wide and about 15 feet deep through the road wlthout so much as putting up 
a warnlng signal. Even if the users of the road were mère licensees, the de- 
fendant owed them the duty of warnlng them by building a barrier, placing 
signal lights or in some other manner. The conditions were such as to advise 
défendant of the long use of this road for highway purposes, and it was bound 
to know that travelers might continue to use this road, and that It mlght, un- 
der conditions such as exlsted on the night in question, become a véritable 
deathtrap. This was the defendant's duty under the gênerai law as to li- 
censees, and neglect of that duty would render it llable to any person injured 
without contributing fault" 

[ 1 ] The évidence, as to whether the trail indicated that it was used 
to any appréciable extent as a public road, is conflicting, but the 
record shows that during the trial the jury and trial judge, by con- 
sent of ail parties, made an ocular inspection of the place, where the 
accident occurred. What that inspection conveyed to the minds 
of the court we cannot know from the record; in such case the ai>- 
pellate court cannot hâve the entire record before it. Choctaw, etc.. 
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R. R. Co. V. Holloway, li4 Fed. 458, 52 C. C. A. 260, affirmed 191 
U. S. 334, 24 Sup. Ct. 102, 48 L. Ed. 207. 

[2] Assuming that the above statement of the law made by coun- 
sel for plaintiff to be correct, the question arises whether the ac- 
cident which caused plaintiff s injuries occured "without contributing 
fault on his part." It is undisputed that the car on that occasion was 
not provided with Ughts as required by the laws of North Dakota, 
and even in the absence of such a statute no reasonably prudent 
person would, on a dark night, on a road with which he was un- 
familiar, travel in a motor car without sufHcient lights to enable him 
to sec whether there were any dangerous places along the road of 
travel, especially when going to a city known to him to hâve several 
railroads whose tracks would hâve to be crossed. Ail the évidence 
tends to show that had the car been supplied with proper lights this 
road would not hâve been used by the party, and if used the eut 
would hâve been seen in time to hâve avoided it. This clearly was 
such négligence as to prevent a recovery on the part of those in 
charge of the car. 

[3] But it is claimed, and that is the main ground upon which a 
reversai of this cause is asked, that as the plaintiflf was merely a 
guest of the owner and driver of the car, and exercised no control 
over the driver, the driver's négligence is not attributable to him. 

In Little V. Hacket, 116 U. S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652, 
which is the leading American case on this subject, and which has 
been foUowed by the American courts generally, the rule was es- 
tablished that the contributory négligence of the driver of a public 
conveyance would not be imputed to a passenger. And this court in 
Union Pacific Ry. Co. v. Lapsley, 51 Fed. 174, 2 C. C. A. 149, 16 
L. R. A. 800, and City of Winona v. Botzet, 169 Fed. 321, 94 C. C. 
A. 563, 23 L. R. A. (N. S.) 204, has extended this rule to a person 
who accepts a gratuitous invitation of the owner and driver of a 
vehicle to ride with him, even if it is not a public conveyance. But 
an examination of the many cases on that question shows that the 
writers of the opinions are careful to except a passenger or guest 
who with knowledge of the danger remains in such dangerous posi- 
tion. Dyer v. Erie Ry. Co., 71 N. Y. 228; Brickell v. N. Y. C. & 
H. R. R. Co., 120 N. Y. 290, 294, 24 N. E. 449, 17 Am. St. Rep. 648; 
Transfer Co. v. Kelley, 36 Ohio, 86, 91, 38 Am. Rep. 558; Wabash, 
etc., Ry. Co. v. Shacket, 105 111." 364, 44 Am. Rep. 791; Davis v. 
C, R. I. & P. Ry. Co., 159 Fed. 10, 19, 88 C. C. A. 488, 497, 16 
L. R. A. (N. S.) 424; Brommer v. Pennsylvania Ry. Co., 179 Fed. 
577, 581, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924; Dean v. Penn- 
sylvania R. R. Co., 129 Pa. 524, 18 Atl. 718, 6 L. R. A. 143, 15 Am. 
St. Rep. 733. 

In Davis v. C, R. I. & P. Ry. Co., supra, this court quoted with 
approval the foUowing extract from Brickell v. N. Y. C. & H. R. R, 
Co., supra : 

"The rule that the driver's négligence may not be Imputed to the plaintiff 
should hâve no application to this case. Such rule is only applicable to cases 
where the relation of master and servant or principal and agent does not exlst, 
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or where the passenger Is seated away from the driver by an enclosure, and 
Is without opportunity to discover danger and to infonn the driver of it. It 
is no less the duty of the passenger, where he has the opportunity to do so, 
than of the driver to learn of danger, and avoid it if practicable." 

The same rule is laid down in Shultz v. Old Colony Street Ry. 
Co., 193 Mass. 323, 79 N. E. 873, 8 L. R. A. (N. S.) 597, 118 Am. St 
Rep. 502, 9 Ann. Cas. 402 ; Partridge v. Boston & M. Ry. Co., 184 Fed. 
219, 107 C. C. A. 49. 

The plaintiff, as a reasonably prudent person, must hâve known 
of the danger incident to riding in a motor car on a dark night, with- 
out lights, over roads with which neither the driver of the car, nor 
any of the persons with him in the car, were familiar. When with 
full knowledge of that fact the plaintifï remained in the car he was 
as guilty of negHgence as the driver himself. As stated by Judge 
Philips in the Davis Case : 

"The law of common sensé applied to such a situation Is that the movement 
and control of the vehicle Is as much under the direction and control of one 
as of the other." 

The action of the court in directing a verdict in favor of the de- 
fendant was right, and the judgment is accordingly afïirmed. 



NATIONAL TUBE CO. y. MARK et aL 

(Circuit Court of Appeals, Slxth Circuit July 25, 1914.) 

No. 2417. 

1. Patents (§ 328*) — Validitt and Infeingement — Meohanism fob Rifuno 

Pipes ob Tubes. 

The Fell patent, No. 888,984, for apparatus for rlfllng pipes or tubes was 
not antlcipated. discloses patentable invention, maklng a distinct and val- 
uable advance in the art, and its claims are entitled to a falrly broad 
construction ; also held infringed as to claims 1, 2 and 3. 

2. Patents (§ 165*) — Cokstbuction ok Claims — "Substantiallt as Dk- 

eCKIBKD." 

At least in ail récent patents, granted since the rule of the Patent Of- 
fice establlshed by the décision of the Commissioner in 1902 in Kx parte 
Shepler, 102 0. G. 468, has been in force, and save In exceptlonal instances, 
the présence or absence of the phrase "substantially as described" in a 
clalm is of no Interprétative importance, words of such import belng im- 
plied if not expressed. Such words, It présent, do not limlt the patentée 
to the exact mechanism described, nor deprive him of the beneflt of the 
rule of équivalents to the saine extent as if they were absent 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 241; Dec. Dig. 
I 165.* 

For other dëBnitions, see Words 'and Phrases, vol. 7, pp. 6741, 6742.] 

•For other cases se« same topic & 5 ndmeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. Patents (| 157*) — Constetjction — Rtjles of Patent Offici:. 

When the Patent Office bas a settled nile of construction under whlch a 
certain phrase In a patent grant bas a fixed meanlng, acquiesced In by 
tbe patentée, the courts cannot afterward rightfuUy say tbat tbe phrase 
means sometblng more or sometblng less. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 229-232; Dec. 
Dig. § 157.* 

Concluslveness and effiect of décisions of patent office In proceedlngs on 
applications, see note to Novelty Glass Mfg. (Jo. v. Brookfield, 95 C. C. 
A. 530.] 

4. Patents (§ 165*) — Construction of Claims. 

Where a patent contains botb a broad and a narrow clalm and suit ts 
brought on tbe broad claim, tbe court cannot construe Into It a limitation 
not therein expressed, but whicb Is expressed In the narrower claim, and 
by whlch alone one is dlstingulshed from the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec Dig. § 
165.*] 

5. Patents (§ 168*) — Constbdction — Estoppel by Feoceedings in Patent 

Office. 

It is not necessarily important tbat when the examiner rejeets a claim 
In an application for a patent on a référence to an earlier patent, tbe ap- 
pllcant tbereupon amends the clalm, but It Is of importance and créâtes 
an estoppel against the patentée only when It additionaUy appears tbat 
tbe efCect of the amendment was to narrow the claim. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 243%, 244 ; Dec. 
Dig. § 168.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Suit in equity by National Tube Company against Cyrus Mark, An- 
son Mark, and Clayton Mark, partners, as the Mark Manufacturing 
Company. Decree for défendants, and complainant appeals. Re- 
versed. 

D. Anthony Usina, of New York City and Charles C. Linthicum, of 
Chicago, 111., for appellant. 

Charles Neave, of New York City and James K. Bakewell, of Pitts- 
burg, Pa., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. [1] This is the usual patent infringe- 
ment suit, brought by appellant, as plaintiff in the court below, and 
based upon patent No. 888,984, issued May 26, 1908, to Charles Fell 
for "apparatus for rifling pipes or tubes." Pipes used for the trans- 
mission of liqUids had always been constructed with as smooth an in- 
ner surface as possible, in order to minimize the friction. It developed 
that in the long-distance carrying of the heavy viscous oils of Califor- 
nia, the adhésion of the oil to the inner surface of the pipe was a seri- 
ous obstacle. In 1904 Isaacs and ^peed made an ingenious discovery. 
They found that a film of water interposed between the pipe and the 
oil would remove the trouble, that if a little water was put in with the 

*For other cases see same toptc & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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oi] and the whole liquid given a rotary motion, the resulting centrifugal 
force would throw the water out against the pipe and create the desir- 
cd water film, and that sufficient rotary motion could be induced by 
rifling the pipe, so that when the contents were pumped through, giv- 
ing primarily a longitudinal motion, there would be induced a sec- 
ondary spiral motion. They utilized their discovery by a method 
patent, not now involved, and by an apparatus or device for rifling 
pipe. This was designed for use in the field, after the pipe was 
manufactured in the ordinary way, and it consisted of a rigid frame- 
work encircling the pipe and carrying four rollers or small wheels 
which projected inwardly radially to the pipe, and the innermost points 
of which were in a circle considerably smaller than the outer periphery 
of the pipe. It necessarily followed that as the pipe was passed 
through, four corresponding indentations would be made, resulting in 
ribs upon the inside of the pipe. Thèse indenting wheels were so 
hung in the surrounding f rame that their axes were not parallel to the 
corresponding diameter of the pipe, but were at an angle of, say, 20 
degrees therefrom. It followed that the pipe, as it passed through 
lengthwise, would slowly rotate, and that the resulting ribs, grooves, or 
dépressions on the inside of the pipe would be helical instead of longi- 
tudinal. This invention received distinct commercial approval, but the 
difficulty and expense of handling pipe in this way were considérable, 
and application was made to plaintiff, a large manufacturer, to produce 
and sell pipe in that f orm at its f actory. The natural query was wheth- 
er pipe could be put into that shape by or in connection with the orig- 
inal drawing and roUing process, and while it was hot and comparative- 
ly plastic; and, if so, how that could be donc. Thèse questions were 
submitted to Fell, plaintifî's superintendent, and the patent in suit is 
bis answer. 

Fell built his invention upon a device very common in the rolling 
mill art, a pair of skewed roUs. Thèse consist of an upper and a low- 
er horizontal shaft, each carrying a roll with such concavity in its sur- 
face that the pipe may travel between the two, while moving longitu- 
dinally upon a line at right angles to a vertical plane halfway between 
the vertical planes of the two roll shafts; in other words, the upper 
and lower roll shafts, instead of being at right angles to the travel of 
the pipe, make complementary angles thereto of, e. g., 70° and 110°, 
the upper roll shaft having its left-hand end moved 20° forward, and 
the lower one having its corresponding end moved 20° backward f rom 
the right-angled position. Obviously, if the concavity in each roll 
was upon the arc of a circle, this nonparallelism of the upper and low- 
er roll shafts would so distort the opening that a circular pipe could not 
pass through, and in order to make this opening or "pass" circular, 
when projected upon a pleine at right angles to the pipe axis, and so 
suitable for the passage of circular pipe, it is necessary to make each 
concavity partially elliptical. Such "skewed rolls" operate at the same 
time to forward and to rotate the pipe, and were in common use, par- 
ticularly for straightening purposes. It occurred to Fell that by put- 
ting circumferential beads or ribs upon the concave faces of thèse 
rolls he could get the desired resuit. Experiment demonstrated thaj: 
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tbis was so. The différence between what Isaacs and Speed had done 
and what Fell did is made clear by the f oUowing sketches : 

(Fig. 1, Isaacs & Speed.) (Fig. 3, Fell.) 




Fell's patent has 14 claims ; the bill alleged inf ringement of ail. In 
the court below plaintiff relied upon nearly ail, but in this court it 
practically confines itself to the first three ; and we shall find it neces- 
sary to refer to the others only for the sake of applying the difïeren- 
tiation test, in order to détermine the meaning of the first three. They 
are as f ollows : 

"1. In apparatus for rifling pipes or tubes, a pair of skewed roUs formed 
wlth clrcumferential grooves or passes for the pipes or tubes having circum- 
ferentially extending rifling beads or ribs, substantially as deseribed. 

"2. In apparatus for rifling pipes or tubes, a pair of skewed rolls formed 
with clrcumferential grooves or passes for the pipes or tubes having circum- 
ferentially extending rifling beads or ribs, and means for positively rotatlng 
both of the rolls, substantially as deseribed. 

"3. In apparatus for rifling pipes or tubes, a pair of rolls having each a 
groove or pass for the pipes or tubes with circumferentially extending rifling 
beads or ribs, the two rolls having their axes crosslng each other, and means 
for positively driving the said roUs, substantially as deseribed," 

We see no substantial distinction between thèse claims. The élé- 
ment added by the second claim, "means for positively rotating both 
of the rolls," is the statement of an élément which, in some form, must 
be présent to make the device independently operative ; and the third 
claim merely uses différent terms of description for the same rolls, 
so we may confine ourselves to the first claim. 

The novelty of the broad resuit which Fell accomplished is not 
questioned ; no one had ever bef ore rifled pipe with a pair of skewed 
rolls carrying clrcumferential beads ; upon this branch of the case, 
the only question is whether his solution required invention as dis- 
tinguished from expert skill. There were in existence two classes of 
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machines, more or less analogous. One was for corrugating hollow 
pipe ; the other was for twisting solid bars. The first class is typified 
by Fife, No. 426,439, April 29, 1890. This consisted of two indenting 
rollers, upper and lower, upon skewed axes so that, as the tube was 
fed between them, they produced a heHcal indentation. The axes of the 
rolls were almost parallel with the axis of the pipe, whereby it resulted 
that the hélix had a very low pitch, and the product was what would 
naturally be called a corrugated tube; but if there is any distinction 
between corrugating and rifling due to the pitch of the groove, Isaacs 
and Speed had bridged the gap by applying the same idea to rifling, 
except that they used four indenting rolls, and thus provided a pass 
within the circle struck through thèse four points, instead of through 
merely the two opposite contact points of Fife. The other class of 
devices was used for making twist drills, and is best typified by Denk, 
No. 761,880, June 7, 1904. He uses skewed rolls, each having one cir- 
cumferential, large, high rib. The round bar to be twisted was first 
provided with two oppositely disposed large longitudinal grooves ol 
about the same cross-section shape as the cross section of the circum- 
ferential rib on the rolls, and thèse grooves were made very deep, so 
that the two left only a comparatively thin web of the bar between 
them^ As the rod is advanced through the skewed rolls, with the 
upper and lower ribs engaging the respective grooves, and as the rear 
end of the rod is gripped fast against rotation, it necessarily twists on 
this central web, and the resuit is a twist drill. 

We are satisfied that Fell made a distinct and valuable advance, and 
one beyond the limits of mechanical skill, and that his first claim is 
valid. No one of the pipe corrugating devices had an indenting bead 
upon a roll, which roll conveyed a double motion to the pipe. In ail 
thèse corrugating devices the parts which corresponded to, and were 
perhaps équivalent to, the indenting bead were carried upon a sta- 
tionary pipe-inclosing framework. They were adaptations of the 
screw-cutting lathe. The idea that this indenting élément could be 
carried circumferentially upon the surface of a roll is not disclosed by 
any of the corrugating patents, had not occurred to thèse inventors, 
and to us seems not obvious. If it did occur to one, it seems likely that 
the thought would be rejected because ail thèse corrugating and in- 
denting rollers pressed inwardly on a pressure line radial to the pipe; 
and, while the same thing wotild be true of one centrally located bead 
in the upper and lower rollers, this would produce only two grooves — 
not enough for efficient rifling — and as soon as the beads were put 
anywhere except in the center of the rolls the indenting pressure be- 
came tangential and not radial. That this apparently abnormal action 
would produce a satisfactory resuit in pipe of this character is due 
only to the fact that well-shaped grooves are not necessary, and that 
a slight indentation is suflicient. 
' The twist drill machine is, upon the whole, no doser. It has skewed 
feed rolls, carrying one circumferential bead, but this also, being cen- 
tral on the roll, is radial to the pipe ; and — more important than that-- 
it was not designed to, and did not operate to, make an indented 
groove in pipes or in anything else. The groove was made by other 
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means, and, having been so provided, was then used as a means of 
twisting the weakened central web. It was a small device, used for 
making small things in a tool f actory ; and to take this device and en- 
large it to be suitable for rolling-mill purposes, and to substitute tan- 
gential, small, slightly indenting beads for the single, radial, compara- 
tively large gripping bead, producing eight-inch rifled pipe, instead of a 
small twist drill, impresses us as clear and strongly marked invention, 
which, while not primary in every sensé of the word, yet is so distinct 
and so meritorious as to entitle Fell to a fairly broad and libéral con- 
struction of his patent. The advance was great enough and the in- 
vention clear enough so that we do not need to place reliance upon 
the great practical utility of the device, or upon the fact that défend- 
ants, after experimenting with several other forms, were apparently 
forced to adopt the same gênerai plan of manipulation; though both 
of thèse features are présent in this case. 

The question of infringement requires an interprétation of the 
terms of the claim, which may or may not cover défendants' structure, 
according as the interprétation is libéral or narrow. The défendants, 
having received an order for a large quantity of this rifled pipe from 
the same customer who had been buying from plaintifï, and on the 
condition that they would sell at a less price, first tried a modification 
of the Isaacs and Speed device, and then made some other changes, 
settling down upon and continuing to use a structure which, instead 
of the conventional roU, is built up from dises of différent sizes rigidly 
attached to a shaf t. This structure is shown in comparison with plain- 
tiff's by the foUowing sketches made by plaintifï's expert, and which, 
though not accurate, are not essentially unfair (only the upper roU of 
the pair being shown) : 




FEZ.!.. 



DEFEND AITT. 



It is obvions that if there was indenting pressure exercised vertîcally 
upon the upper and lower parts of a hot and ductile pipe, the circular 
cross-section would be distorted and the sides would be bulged out hori- 
zontally, unless résistance against such distortion was provided at this 
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point. The plaintiff's rolls, extending as they do to the same central, 
horizontal plane, provide this résistance by the extrême parts of the 
semielliptical concavity; and when thèse rolls are projected upon an 
intermediate vertical plane, as has been done in the above sketch, thèse 
extrême parts appear to be and may not improperly be thought of as 
flanges on the rolls, and they provide a rolling, frictional contact with 
the pipe, resisting the tendency to side expansion along and near its 
central, horizontal plane; and, while we recognize that the term lacks 
perfect accuracy, we shall, for convenience, speak of this part of the 
roll as the "flange." The défendants' rolling structure does not hâve 
this part. The largest dise on the upper roll is the one which makes 
the lowermost indentation in the upper half of the pipe, and as it does 
not extend below this point, it cannot provide résistance for the tend- 
ency to horizontal expansion; but, as this résistance is vitally neces- 
sary, the défendants provide it by guide-plates (.^ and 5) fixed to the 
framework and accomplishing the same ultimate function by a sliding 
friction instead of a rolling friction. The défendants say of their 
device : First, that it is not a roll at ail ; second, that the roll flanges 
are an essential part of plaintiiï's structure, and that thèse the défend- 
ants hâve omitted. It is also contended, rather as part of the first 
point just named, that the patent contemplâtes and is confined to a 
roll which is in contact with the walls of the pipe throughout the 
greater part of the roll surface between the beads, so as to hâve 
throughout its surface the forming function. The considérations 
which require that construction of the claim which will support thèse 
contentions are said to be found on the face of the patent, in the Pat- 
ent Office proceedings and in the prior art. 

We see nowhere any reason for doubting that the défendants' built- 
up structure cornes within the broad and gênerai définition of "a pair 
of skewed rolls with circumferential grooves having circumferential 
beads." As the beads are the chiefly effective parts in the rifling opéra- 
tion, it can make no différence whether they are built up by dises, leav- 
ing the intervening parts open, or whether ail parts were first cast solid 
and then the intervening parts eut away. The points which grip and 
indent and forward and rotate the pipe are just the same whether the 
body of the device is in solid or in skeleton form. The development 
of défendants' structure demonstrates that it *ts "a pair of skewed 
rolls." They took their ordinary sizing rolls with semicircular groove, 
cast ribs in the grooves, and skewed the axes. This device would not 
work, because the pass was not circular. The extremities of the 
groove — what we hâve called the roll flanges — were, by the skewing, 
projected into the pass on the sides. Thèse flanges being thus in the 
way, the défendants eut them off and substituted the guides, but by 
this change the rolls did not lose their gênerai character ; they contin- 
ued to be skewed rolls, with a circumferential groove having circum- 
ferential beads. The défendants then eut away some of the face of the 
roll between the ribs, making the ribs higher, whereby it became ap- 
parent that they were, as they always had been, the edges of dise? 
imbedded in the roll; but the structure did not, because its surface 
contour was thus changed, cease to be a roll carrying beads. It also 
216 F.— 33 
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continued to hâve the circumferential groove. Obviously there must 
be grooves, or else the pipe could not pass through. A groove is an 
opening with a bottom and with sides, and thèse parts are sufficiently 
inarked by the three dises. If thèse were close together, or if two 
jnore graduated dises were inserted between the central one and each 
side one, it would be perfectly apparent that there was a circumferen- 
tial groove; and we think it no less true because the surface is not 
completely marked. We are not sure that défendants intend to deny 
that their device responds to a définition of the terms of the claim, so 
broadly considered. 

Are the side-supporting flanges of plaintifï's roUs to be considered 
as perf orming a function essential to the device and as a f eature which 
défendant must use, in form or by équivalent, before there is in- 
fringement? We think they are. It is true that the first claim does 
not call for thèse flanges in so many words, and that some of the other 
claims impliedly do so by calling for a "semielliptical groove or pass," 
since the groove will not be completely semielliptical unless it is car- 
ried down to the central plane; but this term, "a pair of rolls," used 
in this connection, necessarily means rolls that will i^oll pipe ; and such 
a construction of them or their associated parts that the pipe will re- 
tain its gênerai form is necessarily implied. However, the very fact 
that this hmitation as to the form of the roU is not expressed in the 
claim, but that any implication on that subject arises from the neces- 
iity that the device shall operate, indicates that no narrow rule of 
equivalency can be applied, and that when something else is substituted 
which was already a well-known means of performing the same func- 
tion, and when its construction did not involve any invention, the 
thing so substituted is a mechanical équivalent, and infringement is 
not thereby escaped. We hâve already pointed out that thèse side 
flanges or extrême ends of the semielliptical groove hâve no function, 
except to resist the outward bulge of the pipe at this point. In a fair 
sensé they are roUing guides ; and the stationary guides used by de- 
fendants (shown in cross-section in the above sketch) bave precisely 
the same function and perform it in the same way, except that the fric- 
tion is sliding instead of rolling. Further, the Root patent. No. 180,- 
643, of August 1, 1876, had skewed rolls, in each of which the groove 
or pass was not semielliptical, but more shallow, and was provided 
with central stationary guides or "keepers," ail arranged (as said in de- 
, fendants' brief) "just exactly as in défendants' machine." The de- 
fendants, therefore, hâve substituted for the roll flanges not only an 
équivalent, but a known équivalent ; and this confirms the conclusion 
that infringement is not thereby avoided. 

We find nothing upon the face of the patent requiring the claim to 
be limited to rolls which had thèse flanges attached to and intégral 
with the rolls. It is true that neither by drawing nor spécification 
does Fell suggest the performance of this function by stationary parts 
of the frame, but this is not necessary. In the absence of something 
clearly showing that the patentée did intend to hâve his grant con- 
fined to a spécifie form, a broad and generic claim may rightf ully stand 
on a mère spécifie disclosure; and the invalidity of such a claim (if 
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it is învalid) will resuit, not from the applicant's failure to use more 
sweeping language in his spécification, but from the state of the art 
limiting the actual invention. The claims are part of the description 
required by statute, and in them, and not in that part of the description 
which is now commonly called "spécification," is the proper place in 
which to define the breadth of the invention, as was most accurately 
apprehended by Fell's solicitor when he (though quite unnecessarily) 
said that various changes might be made "without departing from my 
invention as defîned by the appended claims." 

[2] Nor can we ûnà the supposed claim limitation to thèse spécifie 
roll-fïanges in the fact that Fell's spécification and drawings showed 
rolls having flanges, and that he claimed the rolls "substantially as de- 
scribed." The stress which défendants' counsel in argument hâve put 
upon this quoted phrase, and the constant récurrence of the question in 
cases coming before us, make it advisable to consider and détermine 
what place this phrase should hâve in the rules of claim construction. 
We think a review of the controlling principles, of the authoritative 
cases, and of the established Patent Office practice, in the light of 
which its grants must be considered, demonstrate that, at least in ail 
récent patents, and save in exceptional instances, the présence or ab- 
sence of this phrase is of no interprétative importance. 

Upon principle the matter seems clear. The statute requires that 
the spécification should describe the invention, and that the patentée 
should specifically claim what is new. He cannot claim that which he 
has not substantially described; and it seems necessarily to follow 
that the idea — not "exactly as described" or "precisely as described," 
but "substantially as described," that is to say, "not varying in any 
vital way from the description" or "either in the form shown or in its 
substantial équivalent" — is necessarily inhérent in every claim. So, in 
Mitchell V. Tilghman, 86 U. S. (19 Wall.) 287, 391 (22 L. Ed. 125), 
referring to thèse words, it was said, "Words of such import, if not 
expressed in the claim, must be implied"; and again, in Hobbs v. 
Beach, 180 U. S. 383, 400, 21 Sup. Ct. 409, 416 (45 L. Ed. 586), speak- 
ing of the rule that thèse words refer us back to the spécifications, 
that court says, "This rule, however, is equally applicable whether 
thèse words be used or not." To say that thèse words must be im- 
plied, if 'not expressed, and to say that if expressed they import an 
otherwise nonexistent limitation, is to propound a dialectic paradox. 
We cannot lightly assume such a self-destructive contradiction in the 
law, and its seeming existence calls for a careful analysis of the ap- 
parently pertinent and authoritative cases. 

In Seymour v. 0.sborne, 78 U. S. (U Wall.) 516, 547 (20 L. Ed. 33), 
the question was whether the claims were void as being for an effect 
or a f unction, as, for example : 

"Discharging the eut grain from a quadrant-shaped platform on which It 
falls as it is eut, by means of an automatic sweep-ralte sweeping over the 
same, substantially as described." 

The court unquestionably placed reliance on this phrase, "substan- 
tially as described," in reaching the conclusion that the claims were 
not f unctional, but it is not apparent that the court would hâve reachcd 
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any différent décision if the words had not been there; and the lan- 
guage of the opinion on this point is written by Mr. Justice Clifford, 
who, only three years later, in Mitchell v. Tilghman, supra, 19 Wall. 
287, 391 (22 L. Ed. 125) found it necessary to use the language which 
we hâve already quoted : 

"Words of such import, if not expressed in the clalm, must be implled, els© 
the patent in many cases would be invalid," etc. 

It seems quite clear that Mr. Justice Clifford could not hâve regarded 
his language in Seymour v. Osborne as laying down any rule of law 
to the effect that the actual présence of words, always constructively 
présent, could hâve controUing importance. It is further to be noted 
that Seymour v. Osborne was decided in 1870, construing patents 
issued before 1865, and both issue and construction were bef ore the Pat- 
ent Office rule on the subject became finally settled as hereafter pointed 
out. In the Corn Planter Patent, 90 U. S. (23 Wall.) 181, 23 L. Ed. 
161, the claim involved called for a combination of several parts "sub- 
stantially as and for the purpose set forth." From the discussion and 
disposition of the matter on pages 217, 218, and 219, it is apparent that 
the court construed the claim by reading into it what was necessary to 
make it an operative device of the gênerai class and for the gênerai 
purposes described ; and it is difficult to see that any différent course 
could hâve been taken if the concluding phrase had not been présent 
in the claim. The remark that this phrase "throws us back to the 
spécification for a qualification of the claim" seems rather casual, be- 
cause clearly we will be thrown back to the spécification for that pur- 
pose without any propelling aid from this clause. In Westinghouse v. 
Boyden, 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136, the opinion 
was by Mr. Justice Brown, and his remark on this subject, on page 
558, referred only to Seymour v. Osborne and to the Corn Planter 
Patent, omitting référence to Mitchell v. Tilghman. The question as 
to the proper construction of the claim had already been decided, and 
the présence of this phrase is only referred to as one of the "other 
facts which bave a strong bearing in the same connection." Just as 
Mr. Justice Clifford, when the matter was the second time before him, 
did not seem to be controUed by his comment the first time, so Mr. 
Justice Brown, going into the subject more thoroughly in Hobbs v. 
Beach, was unwilling to say that thèse words had any meaning. 

In Hobbs v. Beach, supra, 180 U. S., at page 399, 21 Sup. Ct.'at 
page 416 (45 L. Ed. 586), the court was confrontée! more squarely 
than ever Joefore with the question of what force should be given to 
thèse words. This question was one of those upon which the two 
courts below had differed, and if they were held to import full limita- 
tion to the form of the spécifications and drawings, there was no in- 
fringement. It seems a fair conclusion from the opinion that Justice 
Brown found himself embarrassed by what had been said in the three 
last above cases, on the one side, and on the other by Mitchell v. 
Tilghman and the inévitable logic of the situation, which compelled 
him to say that the rule of going back to the spécification for a qualifi- 
cation of the claim and for the éléments of the combination "is equal- 
ly applicable whether thèse words be used or not." He, therefore, 
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while unwilling to say that they are "absolutely meaningless," did con- 
clude that "it is difficult to say exactly what effect should be given to 
thèse words," and that "the authorities really throw but little light 
upon their proper interprétation," and finally concluded that "without 
determining what particular meaning, if any, should be given. to thèse 
words," they did not limit the patentée to the exact mechanism describ- 
ed, but that he was still entitled to the benefit of the doctrine of équiv- 
alents. In spite of the uncertainty shown by the language of the opin- 
ion, and on studying the spécification and claim of the Beach patent 
and the scope that must be given in order to sustain the charge of in- 
fringement by defendant's device, and also the opinions of the courts 
below, it is difficult to see why Hobbs v. Beach is not a décision that a 
claim containing thèse words is entitled to the same breadth of benefit 
of the rule of équivalents as if the words were not there.^ 

Since Hobbs v. Beach, the Suprême Court has mentioned the ques- 
tion only once, so far as we find. In Singer v. Cramer, 192 U. S. 265, 
284, 285, 24 Sup. Ct. 291, 48 L. Ed. 437, Mr. Justice White clearly in- 
dicates his supposition that the présence of this phrase in a claim did 
hâve a limiting eiïect; but what is said on this subject is without réf- 
érence to Hobbs V. Beach, and is said after a discussion of the Patent 
Office proceedings and the limitations accepted therein had led him to 
the conclusion that the limited construction of the claim must be given. 
We do not think this case should be taken as a décision that the prés- 
ence of the words necessarily imports a limitation. It may be use- 
fully noted that in most, if not ail, of those Suprême Court cases which 
give claims a broad construction and do not limit them to the form 
shown in the spécification thèse words were présent. See (e. g.) Win- 
ans V. Denmead, 56 U. S. (15 How.) 330, 14 L. Ed. 717; Clough v. 
Barker, 106 U. S. 166, 1 Sup. Ct. 188, 27 L. Ed. 134; Morley Co. v. 
Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715; Hoyt v. 
Horne, 145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713. 

In the décisions of this court, statements are to be found looking in 
both directions. In Stilwell Co. v. Eufala Co., 117 Fed. 410, 414, 54 
C. C. A. 584, Judge Day was illustrating the rule that a claim should 
be construed by the spécifications, and cited some of the above-named 
Suprême Court cases referring to "substantially as described." So 
far as the case indicates, he did not, in reaching the resuit, place' any 
dependence upon that phrase; on the contrary, the defendant's claim 
of noninfringement was overruled and the claims were given a con- 
struction sufficiently broad to cover defendant's apparatus. In Sanders 
V. Hancock, 128 Fed. 434, 436, 63 C. C. A. 166, it was said of this 
phrase that it "carried into the claims the description of the spécifica- 
tion." Judge Severens again was only illustrating the propriety of a 

1 In addition to the cases cited In Hobbs v. Beacb, the Suprême Court had 
referred to the subject in Brown v. Davis, 116 U. S. 237, 251, 6 Sup. Ct. 379, 
29 L. Ed. 659, and in Pope v. Gormully, 144 U. S. 248. 253, 12 Sup. Ct. 641, 
36 L. Ed. 423, but in neither of thèse cases is the matter of any particular 
importance to the décision, nor is it considered upon princlple or authority, 
nor in connection with the fixed Patent Office practice. See, also Avery v. 
Case (C. C.) 139 Fed. 878, 882 (reversed, but not on this point, in 148 Fed. 214, 
78 C. 0. A. 110). 
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décision that when an élément was named in a claim without descrip- 
tion, except the name, resort should be had to the spécification to see 
what the élément was. That no décision was intended as to the definite 
effect of "substantially as described" is évident froni the fact that of 
the four cases cited by Judge Scverens one (Stilwell Co. v. Eufala 
Co.) treated the point only incidentally as above noticed, two (Soehner 
V. Favorite Co., 84 Fed. 182, 28 C. C. A. 317, and Canda v. Michigan 
Co., 124 Fed. 486, 61 C. C. A. 194) contain no référence to the point, 
and the remaining one (Lamb Co. v. Lamb Co., 120 Fed. 267, 269, 56 
C. C. A. 547) says it is not necessary to enter into this "beclouded ques- 
tion." When, however, in General Elec. Co. v. International Co., 126 
Fed. 755, 758, 61 C. C. A. 329, the limiting force of this phrase was 
somewhat more directly involved, and the then récent case of Hobbs v. 
Beach was apparently first considered by this court, it was held that 
thèse words did not import into the claim ail the détails of the spécifi- 
cation, but only meant that if the parts named in the claim operated 
substantially as described, "that is ail that is necessary." So, in Houser 
V. Starr, 203 Fed. 264, 269, 121 C. C. A. 462, 467, we said (though un- 
vïecessarily to the décision) : 

"Whatever parts are named In the claim are of necessity Intended to be 
«amed with référence to the spécification and drawlngs. The référence can- 
ûot be made narrower by saying, 'as described,' nor broader by saying, 'sub- 
stantially.' The words 'substantially as described' do not create this neces- 
sity for construction by the entire patent; they are only a formula of récog- 
nition of the rule." ^ 

[3] If, however, there was a doubt about the force to be given in 
the présent case to this phrase as one of limitation, that doubt must be 
set at rest by considération of the rules of construction in force in the 
Patent Office when this patent issued. The meaning put upon possibly 
ambiguous language of the grant, both by the Patent Office and by the 
patentée, becomes a binding rule of construction of that grant. This 
is both by the gênerai law of contracta and by the rules of estoppel. 
It seemingly must be equally true of a fixed and universal construction, 
applied ail the time to ail patents, and presumably known to ail pat- 
entées, as of a spécial meaning fixed by the spécial action. Just as a 
statute adopted from another state after interprétation by its highest 
court must, in the adopting state, receive the same construction, so 
when the Patent Office has a settled rule of construction under which 
a certain phrase in a patent grant has a fixed meaning, acquiesced in 
by the patentée, the courts cannot afterwards rightfully say that the 
phrase means something more or something less. In 1902 the practice 
of the Patent Office on this subject was considered, and, so far as there 
had been any uncertainty, was finally settled by Commissioner Allen 
in his décision in Ex parte Shepler, 102 O. G. 468. The substance of 
this ruling is that thereaf ter thèse words in a claim shall be consider- 
ed as "inconsequential," and that a claim with them in is no narrower 

2 In this court, as in the Suprême Court, it is useful to observe that we hâve 
given a broad construction to claims containing the phrase and a narrow 
construction to those which did not, often apparently quite regardless of Its 
présence. 
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than a claim without them. The importance of the opinion merits its 
reproduction in full in the margin.^ This gênerai view of the matter 
was not new in 1902. As early as 1869, Commissioner Fisher (In re 
Rubens & Co., Corn. Dec. of 1869, p. 107) said : 

"ïhe practice of allowing clalms l'or inventions wliicli can only be distin- 
gulshed from those previously invented or patentée! by the construction to be 
given to such vvords as 'substantially as described,' 'as herein set forth,' etc., 
cannot be toc strongly condemned. The claim should state ail the éléments 
of the combination intended to be patented, and if the parts are the same In 
name and nnmber as in some prier machine, and the improvement consists In 
some modification of one or more of those parts, the claim should dlstinctly 
State that modification. It should not be concealed in ambiguous phrases. 
The words 'substantially as described,' and the like, hâve no fixed légal mean- 
ing. They may serve to expand or contract the claim. In gênerai, they are 
employed for the latter purpose, so that a claim may appear to be broad upon 
its face whioh, in truth, by virtue of this mysterious phraseology, is exceed- 
ingly narrow. Sometimes they are added by inventors as a matter of course, 
by way of rounding off the claim, and hâve no particular meaning, and again, 
they are intended to signify that the patentée claims that which he describes 
and everything substantially like It. They are, at the best, ambiguous and 
dangerous phrases, and, however else they may be used, they must not be 
employed in the granting of letters patent to make a claim good that, with- 
out them, would be bad and unpatentable. 

s Allen, Commissioner: This is a pétition from the action of the primary 
examiner requiring the applicant to elect between two sets of claims on the 
ground that they are substantially the same. The two sets of claims are 
identical, except that one Ineludes the words "substantially as described." 
The question is whether a claim including thèse words is substantially différ- 
ent from the same claim omittiug them. It is a fundamental rule that the 
claim of a patent must be construed by référence to the description accom- 
panying it, and this is true whatever form the claim may take. Under sec- 
tion 4884, Revised S ta tûtes, the spécification is a part of the patent, and it is 
the rule that in determlnlng the légal eflfect of an instrument ail parts of It 
must be taken into considération. In a patent the spécification particularly 
describes the thing which the applicant has made, and the claim points out 
the part or parts of that thing which the applicant regards as new. Section 
4888, Rev. Stats. It is unnecessary in the claim to say that it has référence 
to what is described, for that is obvions and necessarily foUows from the pro- 
visions of the law itself. 

As said by the Suprême Court in Hobbs v. Beaeh, 180 V. S. 383, 21 Sup. 
et. 409, 45 L. Ed. 586, in référence to the words "substantially as described": 
"So in the corn-planter patent (23 Wall. 181, 218 [23 L. Ed. 161]), it was 
said that 'this clause throws us back to the spécification for a qualification of 
the claim, and the several éléments of which the combination is composed.' 
This rule, however, is equally applicable whether thèse words be used or not." 

The petitioner in this case seems to think that the courts may give the claim 
a broader construction upon the question of équivalents tf the words "sub- 
stantially as described" are not included, and therefore argues that the claims 
are not the same in scope. Even if the words will be construed as havlng 
this effect, they do not themselves import any deflnlte limitation into the 
claim. They leave that to the construction of the court In view of the facts 
brought to its attention in the particular case before it, and therefore to this 
extent they are vague and indefinite. If there are any particular limitations 
which the applicant wishes thèse words to import into the claim, he should 
State them clearly and definitely, instead of attempting to include them by a 
blanketîng clause at the end of the claim, the effect and meaning of which is, 
according to his own showing, very uneertain. The law requires that the pat- 
entée dlstinctly claim the features which he regards as his invention, and It 
is the duty of this ofiice to require that the claims be made definite and cer- 
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"In conformlty wlth the current practice of the office ♦ • • the con- 
cluding words ol tbe second and third clalms should be ignored in consider- 
Ing the novelty of what is thereiu claimed." 

In 1872, Commissioner Thatcher said (In re Sperry, Com. Dec. 1872, 
p.221): 

"It bas become the settled practice of the office to reject the clause as a 
limitation unless so placed as to obtain spécial slgniflcance." 

Again, Commissioner Leggett said of thèse words (In re Collins Co., 
Com. Dec 1872, p. 251): 

"There Is no objection whatever to tlieir use where they make sensé ; but 
they hâve no légal effect either to enlarge or llmit a claim properly drawn ; 
and, so far as the grant of the patent Is coneerned, they should hâve no influ- 
ence one way or the other. The claim should be sufficient in Its terms either 
with or without them, because, either with or without them, its meanlng and 
effect are to be determined in the courts by the light of the spécification." 

The only exception to this rule — that the words are "inconsequen- 
tial" — which seems to inhere in the situation is that if a patent was is- 
sued which contained two claims not distinguishable from each other 
save by the présence in one claim of this phrase, it might be the duty of 
the court, in giving eiïect to every part of the patent, to find in them 

tain. The fact that the courts In order to secure to a meritorious inventor the 
protection to which he is entltled sometimes sustain a vague and indeflnite 
claim by construlng it as covering the particular thing invented is no rea- 
son for the allowance by this office of vague claims. 

In Merrill v. Yoemans, 94 U. S. 568, 24 L. Ed. 235, the Suprême Court said: 
"The developed and improved condition of the patent law, and of the princi- 
ples which govern the exclusive rights conferred by it, leave no excuse for 
ambiguous language or vague descriptions." 

As "said by the Suprême Court in Burr v. Duryee, 1 Wall. 533, 17 L. Ed. 
650: "Hère we hâve the first experiment In the art of expansion by an equivo- 
cal claim, which may be construed a claim for the resuit or product of the 
machine, or for its principle or mode of opération. By this construction an- 
other inventor may be frightened from the course. But when challenged in 
a court of justice as too broad, the words 'substantlally as herein described,' 
may be resorted to as qualifying this claim of a function, resuit, or principle, 
and avguing that as the spécification described a machine, it meant nothing 
more." 

The purpose hère stated by the court seems to be the only one for attempt- 
ing to llmit a claim by the words "substantlally as described," instead of def- 
inltely stating the limitations intended to be included thereby. If the use of 
thèse words serves to accompllsh this purpose, the resuit is to conceal the 
scope of the claim instead of making it clear, as required by law, and this is 
not permisslble. If thèse words alone are regarded as sufficient to distinguish 
claims, It would seem that a thlrd set, includlng the words "identlcally as de- 
scribed," should be allowed. 

It Is no more permisslble on principle to refer to the description for some 
limitations which should be and are- intended to be included in the claim than 
it is to refer to the description for ail of the limitations, as by a claim cov- 
ering "the device substantlally as described." Without regard to the effect 
which the courts may in particular instances give to the words "substantlally 
as described," it must be held that this office in Its treatment of claims must 
regard them as Inconsequentlal. 

The examiner's requirement is right, and the pétition is denied. 
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some distinguishing force; but if such instances exist at ail of late 
years, it can only be by inadvertence in the Patent Office.* 

The foregoing considérations seem to us fully to justify the proposi- 
tion with which this discussion is opened — that at least in ail récent pat- 
ents, and save in possible exceptional instances, the présence or absence 
of this phrase is of no interprétative importance.* 

Liniitation to Fell's spécifie form of roll and differentiation from de- 
fendants' three-disc structure are also thought to be found in the draw- 
ings, showing that practically ail of the roll surface between the beads 
was in contact with or "hugged" the pipe surface, and in the spécifica- 
tion referring to this portion of the roll surface as a "forming wall." 
It appears to be a fact beyond dispute that this contact could not occur 
to anything like the extent shown in the drawings, unless the pipe mate- 
rial was too soft to be capable of roUing without a mandrel, and that in 
the practical opération of plaintifï's device there is contact, if at ail, 
only at one point midway between the beads ; while the successf ul use 
of défendants' device demonstrates that even so much contact is un- 
necessary. It is clear enough that the solicitor and the draftsman sup- 
posed that the rolls would operate in the spécifie way shown in this 
figure 3 of the drawing, and Fell is probably chargeable with the same 
supposition ; but this cornes to nothing more than an illustration and 
description of the supposed best form of device, with spécifie claims 
limited to that form, but accompanied by broad claims lacking suçh lim- 
itation. Claims 10 and 12, for example, cannot be efïectively distin- 
guished from the first three claims, except by the added limitation : 

"The walls of said passes being arranged to support the pipe or tube ad- 
jacent to the points of contact of the bending ribs or beads therewitb and be- 
tween such ribs or beads." 

[4] Where a patent contains both a broad and a narrow claim and 
suit is brought on the broad claim, we cannot construe into it a limita- 
tion not therein expressed, but which is expressed in the narrower claitp 
and by which alone one is distinguished from the other. To do so 
would be making over the contract between the public and the patentée. 
Bresnahan v. Tripp Co. (C. C. A. 1) 102 Fed. 899, 900, 43 C. C. A. 48 ; 
O'Rourke Co. v. McMullen (C. C. A. 2) 160 Fed. 933, 939, 940, 88 C. 
C. A. 115 ; National Co. v. American Co. (C. C. A. 3) 53 Fed. 367, 370. 

3 C. C. A. 559; Lamson v. Hillman (C. C. A. 7) 123 F. 416, 419, 59 
C. C. A. 510; Mast, Foos & Co. v. Dempster Co. (C. C. A. 8) 82 Fed. 
327, 333, 27 C. C. A. 191 ; Duncan v. Cincinnati Co. (C. C. A. 6) 171 
Fed. 656, 663, 96 C. C. A. 400; Sheffield Co. v. D'Arcy (C. C. A. 6) 

* Twenty-five years ago practically ail patents used this "rounding ofC" 
phrase; now not one in ten (see any current number of Patent Office Ga- 
zette). It is not to be supposed that patents are growing broader as their 
number Increases. 

5 For further discussion either in effect reaching, or at least supporting, our 
conclusion, see Lake Shore E. K. Co. v. Carbrake Co., 110 U. S. 229, 235, 230, 

4 Sup. et. 33, 28 L. Ed. 129 ; Boynton Co. v. Morris Co., 87 Fed. (C. C. A. 3) 
225, 226, 227, 30 C. C. A. 617: Westinghouse Co. v. Stanley Co. (C. C. A. 1) 
133 Fed. leY, 182, 68 C. C. A. 523 ; American Co. v. Hickmott Co. (C. C. A. 9) 
142 Fed. 141. 146, 73 C. C. A. 359 ; Draper v. American Co. (0. 0. A. 1) 161 
Fed. 728, 731, 88 C. C. A. 588. 
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194 Fed. 686, 691, 116 C. C. A. 322; Scaife v. Palis City Co. (C. C. A. 
6) 209 Ped. 210, 214. 

[5] The history of the application in the Patent Office furnishes no 
support for the conclusion that the roll flanges in the form shown are 
inhérent in the first three claims. It is sufficient to say of thèse pro- 
ceedings that, in so far as there is indication of any attempt to impose 
such a limited construction on thèse claims, the record shows that, as 
is so often the case, the examiner and not the applicant yielded. It is 
not necessarily of any importance that, when the examiner rejects a 
claim on référence to an earlier patent, the applicant thereupon amends 
the claim. Such a record is of importance and raises an estoppel 
against the patentée only when it additionally appears that the effect 
of the amendment was to narrow the claim so that it no longer depended 
in material part upon any theory of patentable novelty, upon which 
same theory the patentée afterwards attempts to support the validity 
or scope of his amended claim. Amendments which, when examined, 
are found to be mère matters of form, or which do not hâve a limiting 
efïect in the particular which is involved in the later judicial inquiry, 
do not estop the patentée f rom receiving such a construction of his pat- 
ent as will protect his actual invention, and so far as permitted by the 
claim language finally adopted. Scaife v. Palis City Co. (C. C. A. 6) 
209 Ped. 210, and cases cited in notes 8 and 9, p. 217. 

The first three claims were originally filed in the same form as when 
issued, except that there were added, by amendment, and by way of 
further description, the words "skewed" as to the roUs, "circumferen- 
tial" as to the grooves or passes, "rifling" as to the beads or ribs, "for 
the pipes or tubes" after "passes," and "circumferentially" before "ex- 
tending beads or ribs." Every change except the last was obviously im- 
material, because the added words were already inhérent in the claims ; 
and the limitation to "circumferentially" extending beads was inserted 
to distinguish from a référence having beads, or something similar, 
longitudinal on the roUs. With this limitation défendants are not con- 
cerned, because they use "circumferentially" extending beads or their 
équivalent. It is true that thèse three claims were once rejected on 
Denk, above described ; but Fell not only declined to make any change 
whatever in them because of this rejection, but insisted that the exam- 
iner had "misunderstood the référence," and that "applicant's method 
of rifling pipe is believed to be broadly new. It is believed he is enti- 
tled to the broad claims presented." He added in this letter: 

"Furthermore ♦ » * the référence does not sUow the walls of tlie passes 
arranged to support the article." 

This sentence has no possible effect to limit thèse three claims to 
passes which hâve walls so arranged, not only because it is added as 
mère makeweight to the sufficient reasons already given, but also be- 
cause it had spécial and appropriate application to the further claims 
which already contained this limitation, and which also had been re- 
jected upon the Denk référence. When later thèse three claims and 
others were further rejected on référence to Fife's patent for corru- 
gating tubes, above described, Fell amended thèse by inserting the pro- 
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vision that the grooves or passes should be circumferential. We hâve 
said above that this hmitation already existed, and so Fell wrote : 

"In fact, wMle clalms 1. 2, and 8 hâve been amended for the purpose of 
making them more clear, the pertinency of the référence to any of the clalms 
Is not clear." 

The remainder of his amendments made at this time, and in answer 
to this citation, refer to other claims, and cannot affect the first three. 
The claims were again rejected on référence to a patent which had roUs 
parallel with the pipe axis, and in which the spiral corrugations in the 
pipe were f ormed by the spiral corrugations in the mandrel. In answer 
to this référence Fell points out this distinction, and (again unnecessa- 
rily) inserts "skewed" with référence to his rolls. At the same time he 
made other comments, which might or might not hâve a limiting efïect 
on other claims, but which cotild not afïect thèse three. 

Our review of thèse Patent Office proceedings satisfies us that they 
furnish no support for the theory of such limitation as will avoid in- 
fringement of claims 1, 2, and 3; their whole tendency is in the con- 
trary direction. 

The prior art has nothing doser than thèse earHer patents already 
discussed. 

The decree below must be reversed, with costs in favor of appellant, 
and the usual decree for injunction and accounting entered as to claims 
1, 2, and 3. 



VOSE V. ROEBUCK WEATHER-STRIP & WIRE SCREEN CO. 

(District Court, B. D. New York. July 18, 1914.) 

ï. Courts (§ 290*) — Fedebal Cotjbt — Suit to Refobm Patent License Con- 

TEACT — CiTIZENSHIP OF PARTIES. 

A fédéral court Is without jurisdiction of a suit to reform a contract 
purporting to grant licenses under certain patents, with a right of pAr- 
chase, on the ground that the person executing such» contract on behalf 
of complainant was without authority, where the parties are citizens of 
the same state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 832 ; Dec. Dlg. § 
290.»] 
2. Patents (| 211*) — Suit fob Infeingement — Estoppel. 

A complainant held estopped to maintain a suit to recover royalties un- 
der patents in addition to those specifled in a contract under which dé- 
fendant was operating, or damages for infringement, on the ground that 
the contract was executed without authority, where it was shown that 
she had ratified the contract by coUecting royalties and demanding ac- 
countings thereunder. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 304-311; Dec. 
Dig. § 211.*] 

In Equity. Suit by Maria E. Vose against the Roebuck Weather- 
Strip & Wire Screen Company. On final hearing. Bill dismissed on 
the merits as to one branch of the case and without préjudice as to 
another for want of jurisdiction. 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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H. B. Philbrook, of New York City, for plaintîff. 
Walter H. Dodd, of New York City, for défendant 

CHATFIELD, District Judge. The plaintifF in this action wasthe 
mother of one Clifton E. Vose, who patented a number of inventions 
witii relation to metallic window casings and sash, and who, according 
to the testimony, disappeared suddenly on or about the 7th day of June, 
1911. He had left his home in Brooklyn, where he lived with his moth- 
er and sisters, in the morning, to go to see A. M. Rapp, and then to Al- 
bany on business, and has not been seen since that time. His habits 
seem to hâve been more or less irregular ; and some time previous to 
his death his mother, who, by herself or with the aid of his sisters, had 
advanced money to Vose, received an assignment (marked Exhibit 1 
in this case) by which Vose transferred to his mother ail his right, title, 
and interest in an application for letters patent then pending. This in- 
strument was under date of April 18, 1903, and bears the signature of 
Clifton Vose. It is witnessed by his two sisters, and bears a statement 
in his mother's handwriting to the following efïect: 

"This paper clalms patent No. 717,641, Issued January 6, 1903, seven seven- 
teen six forty-one, Maria E. Vose, mother of Clifton Vose, and owner of the 
above clalms." 

This instrument was received and recorded in the Patent Office on 
the 21st of March, 1913, in Liber E 92, page 89 of Transfers of Pat- 
ents. 

Patent No. 717,641 was issued upon the 6th of January, 1903, on an 
application filed December 6, 1901, and is one of the patents as to which 
infringement is claimed in this action. 

Another paper, under date of March 2, 1904, purports to be an as- 
signment of a patent for weather-strips, dated February 23, 1904, No. 
752,729, and assigns the same to Maria E. Vose. This also is signed 
by Clifton Vose, witnessed by his two sisters, and bears the statement, 
"The patent hère représentée in this paper is owned and claimed by 
Maria E. Vose, mother of Clifton Vose." This statement is in Mrs. 
Vose's handwriting; and this paper was received and recorded on 
March 21, 1913, in Liber E 92, page 91 of Transfers of Patents. Pat- 
ent No. 752,729, issued February 23, 1904, was on application filed 
February 11, 1903. 

There is also involved in the suit a third patent. No. 814,893, of 
March 13, 1906, on an application filed August 7, 1903, as to which no 
assignment is presented, and as to which, upon the trial, no cause of 
action was sought to be based. 

The testimony of both Mrs. Vose and her daughters is to the effect 
that Clifton E. Vose executed the assignment of April 18, 1903, for 
the purpose of transferring a patent which had been issued some three 
months previously, but as to which letters patent had not been received, 
although the paper purports to be an assignment of an application 
about to be made. It was claimed by the défendant on the trial that 
both the assignments refer to the same patent finally issued, viz., No. 
752,729, for which the application had been made upon February 11, 
1903, that is, prior to the date of the assignment of April 18. Subse- 
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quent to thèse assignments, Clif ton E. Vose acted as agent for his moth- 
e,T, and also acted as owner of the patent rights which stood in his 
name, and made contracts with the Roebuck Weather-Strip & Wire 
Screen Company, which hâve been recognized and carried on by it, but 
which the plaintiiï says hâve been nullified by failure to prosecute in- 
fringers, and hâve thus been treated as assignments rather than as 
licenses. 

The présent action is brought for an injunction against the infringe- 
ment of thèse patents, and an accounting for royalty and patents, and 
for a reformation of the contract made between Vose and the Roebuck 
Company on February 11, 1911, with respect to the three patents above 
referred to. The purport of this contract was to license the défendant 
to use the three patents, upon payment of a royalty of $1 per thousand 
feet for ail weather-strip manufactured under the contract, with an 
accounting at the end of every three months and a right to purchase at 
any time for the sum of $15,000. 

Ihe reformation of the contract desired was in efïect to set aside or 
déclare invalid the contract, in so far as it described patents Nos. 
717,641 and 752,729, on the ground that they were not the property of 
Clif ton E. Vose at that time, but had been previously assigned to his 
mother. Incompetency on the part of Vose is alleged ; and the plain- 
tif? further charges that the défendant had failed to prosecute for in- 
fringement persons who had used the said patents, although it had 
agreed by the contract to bring such actions. It is also alleged that 
the défendant has failed to account for and has failed to pay the royal- 
ties agreed upon. 

[1] It appeared upon the trial that ail of the parties to the action 
were résidents of the same state, and that the United States had no 
jurisdiction to reform the contract. It was not an action "under the 
patent law," but was an action under state law with relation to a right 
in a patent. The bill must be dismissed, therefore, in so far as it seeks 
to reform the contract ; and this carries with it the charge of the plain- 
tiff that her son, as agent, or in so far as he represented her, had no 
title, was incompétent, and could not convey rights to the patents by 
assignment from himself as the patentée. 

[2] The plaintifï urges that the so-called assignment was therefore 
no more than a license, that it was invalid in so far as it purports to 
be an assignment of the patent itself, and that the license rights could 
be conf erred upon the défendant by an oral agreement. She thus seeks 
to escape the eflEects of section 4898, R. S. (U. S. Comp. St. 1901, p. 
3387). She, therefore, contends that, even if the action to reform the 
contract cannot be heard, she could nevertheless act under the license 
conf erred, and collect royalties without ratif ying the contract and with- 
out estopping herself from showing a lack of authority in the person 
making the assignment, but who, in reality, was merely an agent of his 
mother, the plaintiff, in looking after the business with respect to her 
patents, and not in trying to assign or sell them. The défendant, on 
the other hand, présents testimony to show that Mrs. Vose collected 
certain sums as royalties, insisted upon accountings and made demands 
for payment upon the contract which had been entered into with her 
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son, and that she, therefore, has ratified and accepted it and thereby 
ratified the acts of her agent. It would seem, in so far as the right to 
use the patents under the contract or license, whichever it may be, was 
given by the plaintiff's son, who, admittediy, was allowed to act as 
agent, and in so far as she has attempted to collect royalties, she has 
ratified the contract at least to the extent that it does purport to con- 
stitute a license. The défendant, on the other hand, seems to hâve rec- 
ognized the ownership of Mrs. Vose and waived any objection to the 
assignment. See Exhibit A. 

Upon the testimony, it does not seem that Mrs. Vose has been nec- 
essarily estopped or put upon notice with respect to the portions of the 
so-called contract to which she objects, and as to which she has at- 
tempted to hâve the contract ref ormed. But even if the royalties were 
exceedingly small, or if the contract was to her disadvantage, yet when 
she assumed that her son, as agent, had made a contract licensing the 
défendant to use the patents, and when she collected and insisted upon 
ehe payment of royalties, without questioning the right of her son to 
«nake a license at those rates, she must be held estopped. The bill, in 
io far as it charges infringement of patent or f ailure to pay a reasona- 
ole or proper amount of royalty, must be dismissed upon this finding. 

The défendant, therefore, may hâve a decree dismissing the bill in 
,0 far as it seeks payment of additioiial royalties or damages for in- 
l'ringement, upon the merits, and dismissing that portion of the bill to 
which the jurisdiction of the court was questioned, without préjudice 
io ihe bringing of any other action in another court with respect thereto. 



CE^ll•ÏÎAL BUILDING, LOAN & SAVINGS CO. v. BOWLAND, Internai 

Revenue CoUector. 

BELLEi-tCTTAINB BUILDING & LOAN CO. v. McMAKEN, Internai 
Revenue CoUector. 

Nos. 1672, 1674. 

(District Court, S. D. OUo, W. D. May 11, 1914.) 

Taxation (§ 229*) — Corporation Taxes — Exempt Corporations — Building 
AND LoAN Associations. 

That building and loan associations Incorporated under tlie Laws of 
Ohio were authorized to borrow nioney froni, or loan money to, nonmem- 
bers, did not deprive them of the quality of nmtuality or place them on 
a par with banking corporations, nor deprive them of exemption from cor- 
poration taxation under Corporation Excise Tax Act Aug. 5, 1909, c. 6, 
§ 38, 3C Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946), imposlng an in- 
ternai revenue tax on corporations organized for profit, and provldlng 
that it should not appîy to domestic building and loan associations or- 
ganized and operated exclusively for the mutual beneflt of their mem- 
bers. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 369; Dec. Dlg. 
8 229.*] 

Action by the Central Building, Loan & Savings Company against 
Willis G. Bowland, as CoUector of Internai Revenue for the Eleventh 

•For other cases see same topic fi S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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District of Ohio, and by the Bellefontaine Building & Loan Company 
against William V. McMaken, as Collector of Internai Revenue for 
the Tenth District of Ohio, to recover certain corporation taxes as- 
sessed against plaintiff in each case, under Corporation Act Aug. 5, 
1909, § 38. Judgment for plaintiff in each case. 

L. F. Sater, of Columbus, Ohio, F. h. Wells, of Wellsville, Ohio, and 
Andrew J. Hess, of Sidney, Ohio, for plaintif! Central Building, Loan 
& Savings Co. 

J. E. West, of Bellefontaine, Ohio, F. L. Wells, of Wellsville, Ohio, 
and Andrew J. Hess, of Sidney, Ohio, for plaintiff Bellefontaine Build- 
ing & Loan Co. 

Sherman T. McPherson, of Cincinnati, Ohio, for défendants. 

HOLLISTER, District Judge. Thèse cases were removed to this 
court by the défendants in the respective cases, the first from the 
Franklin common pleas, and the second from the Logan common pleas, 
and the records in each certified to this court. The respective plain- 
tiffs had paid under protest the tax imposed by the act of Congress, 
Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 
946), known as "spécial excise tax on corporations," and thèse suits 
were brought to recover the amounts paid. The défendant in each 
case, the collector of internai revenue to whom the tax was paid, here- 
inafter called the government, demurs for that the pétition against 
him does not state facts sufficient to constitute a cause of action. 

So much of the act as this controversy involves provides : 

"Sec. 38. That every corporation, Joint stock company or association, or- 
ganlzed for profit and having a capital stock represented by shares, • ♦ » 
sball be subject to pay aunually a spécial excise tax vvith respect to the carry- 
ing on or doing business by such corporation, joint stock company or associa- 
tion, * « * équivalent to one per centum upou the entire net inconie over 
and above five thousand dollars. * • • Provided, however, That nothing 
in this section contained shall apply to labor, agricultural or horticulturai 
organizations, or to f raternal beneficiary societies, orders, or associations oper- 
ating under the lodge System, and providing for the payment of life, siek, ac- 
cident, and other benefits to the members of such societies, orders, or associa- 
tions, and dependents of such members, nor to domestlc building and loan 
associations, organized and operated exclusively for the mutual beneflt of 
their members, nor to any corporation or association organized and operated 
exclusively for religious, charitable, or educational purposes, no part of the 
net Income of which inures to the beneflt of any private stockholder or In- 
dividual." 

For the purposes of thèse demurrers, the plaintiffs are assumed, un- 
der the allégations in their respective pleadings, to hâve been organized 
under the Ohio Lavi^s, as now found in 4 Page and Adams Annotated 
Ohio Gen. Code (1911) § 9643 et seq., under the title: "Division IV. 
Building and Loan Associations, Chapter 1. Organization and Pow- 
ers." 

Section 9643 reads : 

"A corporation for the purpose of raising money to be loaned to its mem- 
bers, and others, shall be known in this chapter, * * * as a 'building 
and loan association,' or as a 'savings association.' Associations organized 
under the laws of this state shall be known as 'domestie' associations, and 
those organized under the laws of other states or territories, as 'foreign' as- 
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soeiatlons. Asgodatlons may be organlzed and conducted under the gênerai 
laws of Ohio relating to corporations, except as otherwlse provided in thls 
chapter." 

Among the powers given Ohio domestic building and loan associa- 
tions are: 

"Sec. 9648. To reeeive money on deposits, and ail per.sons, flrms, cor- 
porations and courts, thelr agents, officers and appointées may make such de- 
posits and stock deposits, but such corporation shall not pay interest tbereon 
exceeding the légal rate. • • • 

"Sec. 9649. To issue stock to members on such terms and conditions as the 
constitution and by-laws provide. Each member may vote hls stock in whole 
or fractional shares, as the constitution and by-laws provide, but no person 
shall vote more than twenty shares in any such corporation In hls own right, 
nor hâve the rlght to cumulate hls votes. But every subscriber for stock in 
accordanee with the constitution of the association, may vote the amount of 
stock so subscribed for, In no event to exceed twenty shares. 

"Sec. 9650. To assess and coUect from members and others, such dues, fines, 
interest and premium on loans made, or other assessments, as may be pro- 
vided for in the constitution and by-laws. Such dues, fines, premium or other 
assessments shall not be deemed usury, although in excess of the légal rate 
of interest. 

"Sec. 9651. To permit members to withdraw ail or part of thelr stock de- 
posits, at such times, and upon such terms, as the constitution and by-laws 
provide. Any member, however, who withdraws bis entire stock deposlt, or 
whose stock has matured, shall be entltled to recelve ail dues paid In and dlvl- 
dends declared thereon, less ail fines or other assessments and less the pro 
rata share of ail losses, if any hâve occurred. 

"Sec. 9652. To permit wlthdrawal of deposits upon such terms and condi- 
tions as the association provides except by check or draft. But no such as- 
sociation shall be permitted to carry for any member or deposltor any de- 
mand, commercial or checking account. Nothing in this chapter shall pre- 
vent members or deposltors from wlthdrawing funds by non-negotlable or- 
ders. 

"Sec. 9653. To cancel shares and parts of shares of stock upon which the 
crédits hâve been wlthdrawn, or upon whIch loans hâve been repald, and re- 
issue them as new stock." 

"Sec. 9656. To borrow money, not exceeding twenty per cent, of the assets> 
and issue its évidence of Indebtedness or other securlty therefor. 

"Sec. 9657. To make loans to members and others on such terms, conditions 
and securlties as may be provided by the association." 

The allégations in the respective pétitions which raise the question 
to be decided are, as to the first named plaintiff, "that plaintiff for the 
mutual benefit of ail its members receives deposits from, and loans 
money to persons who are not members, said acts being duly authorized 
by the law of Ohio;" and, as to the second named plaintiff, "that since 
its organization said plaintiff has by its constitution provided that it 
is organized for the purpose of raiging money to be loaned to its mem- 
bers and to others and for the purpose of receiving money on deposit 
from time to time to the extent necessary to meet the demand made on 
it by its members, depositors and others ; that, since its organization, 
said plaintiff has by its by-laws provided for the carrying out of each 
of said purposes, and has, from time to time, received deposits upon 
which it paid to the depositors the amount of interest due thereon, in 
accordanee with the rate and terms upon which the deposits were 
made ; that notwithstanding the said provisions of its constitution and 
by-laws authorizing the same, it has not made any loans to others than 
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its members ; and by virtue of the laws of the state of Ohio the plain- 
tiff is, and at ail times bas been, authorized and empowered to make 
loans to persons who are not members and to receive deposits from 
persons who are not members and to pay interest on deposits made by 
such persons." The plaintifïs claim exemption from the tax under the 
proviso in the act. The government dénies exemption on the ground, 
as to the first named plaintiff, that "the corporation makes loans to and 
receives deposits from other than members, and that accordingly in 
addition to its mutual features it does a business akin to a gênerai 
banking business ;" and, as to the second named plaintifï, that it is a 
corporation "organized for the purpose of raising money to be loaned 
to members and others, and that it is qualified to receive deposits or 
borrow funds from other than members," and, therefore, the govern- 
ment claims that thèse associations cannot be considered as organized 
and operated for the "exclusive benefit," or "exclusively for the mu- 
tual benefit," of their respective members. The government admits 
that the plaintifïs are domestic building and loan associations having 
features of mutuality between their members. 

No claim is made by the government that under the Ohio laws dif- 
férent classes of capital stock may be issued, and for that reason there 
is a lack of mutuality between members, so that question may not be 
directly involved ; but, since its discussion bears pertinently on the ques- 
tion to be decided hère, some référence to it may be of value. It may 
be said that, even if the laws of Ohio empowered the directors to pro- 
vide for différent classes of stock, there are a number of cases to the 
point that the mutuality essential to such associations is not affected. 
Latimier v. Investment Co. (C. C.) 81 Fed. 776; Manship v. 
Building & Loan Ass'n (C. C.) 110 Fed. 845, 853; Wilson v. Par- 
vin, 119 Fed. 652, 56 C. C. A. 268; People v. Preston, 140 N. Y. 
549, 35 N. E. 979, 24 L. R. A. 57. The reason is that, even whenî 
the State laws do not give the power expressly, or the power is 
not necessarily to be inferred from them, to issue such stock, yet if 
there is nothing in the law to prohibit, and the issuing of such shares 
is for the purpose of obtaining the money which shall be used to pro- 
mote the purposes of such association, such division into différent 
classes of shares does not disturb the essential qualities of a "building 
association," such as that term is understood generally by the public 
and by legislators when enacting gênerai laws on the subject, and a 
fortiori, when the power is expressly given. 

While the description of associations of this kind, as set forth in 
some of the cases, may be accepted as correct, yet if what is donc is only 
in furtherance of their purposes, and is not a departure from the essen- 
tial principle underlying them, there would seem to be no objection to 
any conduct, otherwise légal, of the afïairs of such associations having 
the same purposes in view. One such description is f ound in the lan- 
guage of Judge Minshall, in Eversmann v. Schmitt, 53 Ohio St. 174, 
184, 41 N. E. 139, 141 (29 L. R. A. 184, 53 Am. St. Rep. 632) : 

"Mutuality is the essential principle of a building association. Its business 

Is conflned to its own members ; its object being to ralse a fund to be loaned 

among themselves, or such as may désire to avail themselves of the privilège. 

Thls is done by the payment, at stated tlmes, of small sums, in the way of 

216 F.— 34 
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dues, inteTest on loans and preniiums for loans. Eaeh shareholder, whether 
a borrower or nonborrower, participâtes alike In the earnings of the associa- 
tion, and alike asslsts in bearing the burthen of losses sustained." 

It is said in Rhodes v. Missouri Sav. & Loan Co., 173 111. 621, 629, 
50 N. E. 998, 1000 (42 L. R. A. 93) : 

" 'A building and loan association is an organization created for the pur- 
pose of accumulatlng a fund by the monthly subscriptions or savlngs of its 
members, to assist them in building or purchasing for themselves dwellings 
or real estate, by loaning to them the requislte money from the funds of the 
Society upon good security.' Endllch, In his work on Building Associations 
(section 283), spealdng of the proper and legltimate purposes of the créa- 
tion of such corporation, says: 'To ail practical intents it may be said to 
be to enable a number of associâtes to combine and Invest their savlngs to 
inutual advantage, so that, from tlme to time, any individual among them 
may receive, out of the accumulation of the pittances which each contributes 
periodically, a sum, by way of loan, wherewlth to buy or build a house, mort- 
gaging it to the association as security for the money borrowed, and ulti- 
mately making It absolutely his own by paying off the incumbrance out of 
his subscriptlon. It is only so far as they serve thèse purposes and are con- 
fined to the objects necessarily involved therein that the acts of building as- 
sociations fall properly within the powers granted. As soon as they trans- 
gress thèse limita they are ultra vires.' " 

If what is done is within the power of corporations generally, and is 
not prohibited by law, and is in furtherance of the primary objects of 
building associations as understood generally and as above described, 
then it is not ultra vires and does not destroy the character of the 
building association as such. 

In Wilson v Parvin, 119 Fed. 652, 658, 56 C. C. A. 268, 274, Judge 
Lurton says much that is pertinent to this question, and also to the 
daim of the government in this case that the borrowing of money from 
nonmem.bers and loaning money to them deprives of its character what 
would otherwise be a building association within the meaning of the 
proviso in the act under considération. The claim in that case was that 
the issuing of prepaid shares bearing a fixed dividend payable out of 
the profits, with a provision that payment of principal and dividends 
should be secured by pledge of notes and mortgages payable to the 
association, the right to vote being denied the holders of such shares 
and the proceeds thereof being placed in a fund to be loaned to bor- 
rowing members, was beyond the powers of such association; but it 
was held that the issuance of such shares was in effect but a form of 
borrowing. Judge Lurton, after stating that the laws of Tennessee 
did not f orbid the issuing of such shares, says : 

"If, then, the Issuance of preferred shares with thè consent of the members 
of a building and loan association is an act ultra vires, it must be because 
it is an act offensive to the object, plan, and gênerai scheme of such cor- 
porations, and therefore not within the Implied powers of this kind of an 
association. It Is sala, in some of the cases which deal with the scheme of 
such associations, that such shares are inconsistent with the mutuality of 
such organlzatlons by introducing the mère investor as a f actor, and that the 
loans made by such companies to installment members would be usurlous, 
but for the supposed mutual contribution of ail to the fund thus loaned and 
the equal participation of ail, including the borrowing members, in the con- 
tributions arising from Interest, premium, dues, and fines. It Is also said 
that the scheme of such association only contemplâtes the payment of mem- 
bers In advance out of the fund resulting from the small periodical payments 
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from ail the shareholders alike, and that there Is in fact no lending or bor- 
rowing, but that the notes taken and the mortgage given by an advanced 
member are only to secure the periodical payments due from him untll bis 
stock Is matured and hls note and mortgage thereby canceled. * * * In 
order to 'advance members' there must be a fund out of which they may be 
advanced. The slow accumulations from subscribers pasdng only $2 per share 
each month was doubtless found unsatisfactory to those it was intended to 
assist In the acquisition of homes by the aid of such companies. • * • The 
object in permitting thèse investment shares was plainly to assist those mem- 
bers of such associations who needed loans or advance to aid In procuring 
homes by inducing contributions from a spécial class of members who might 
be tempted by the promise of receiving as a dividend a larger return upon 
their money than otherwise admissible." 

Directly to the point is Herold v. Park View Bldg. & Loan Ass'n 
(C. C. A.) 210 Fed. 577, 582, in which the Circuit Court of Appeals 
for the Third Circuit held that a building association which issued both 
prepaid and installment stock, the former being entitled to a fîxed divi- 
dend payable only out of the earnings of the association, was entitled to 
exemption under this act on the ground that in opération there would 
be but a small class of privileged stockholders with rights superior to 
their fellows, and ail would stand on a footing of substantial equality, 
which was ail that was intended by the law; in which connection 
Judge McPherson said : 

"Iiooking at the subject from as many points of vlew as possible, we are 
persuaded that Congress Intended the word 'mutual' to mean 'substantlally 
equal,' and that a building association is organized and operated for the 
mutual beneJit of its members when they share in the profits on substantlally 
the same footiag." 

But the only reason urged by counsel for the government, either in 
argument or in his brief, for déniai to the plaintiffs the exemption they 
would otherwise admittedly hâve, is their power to borrow money 
from, or loan it to, others than members. He places a reliance on 
Pacific Bldg. & L. Ass'n v. Hartson (D. C.) 201 Fed. 1011, which does 
not seem to be justified. In that case, while the court found the excise 
tax applicable to building associations of the state of Washington and 
gave as one of the reasons for so holding that the associations had au- 
thority to loan funds to nonmembers, yet the judgment was also based 
on the provisions of the laws of that state for issuing preferred or 
guaranteed interest-paying stock, as well as for the retirement of any 
and ail stock at the discrétion of the directors. For thèse reasons the 
court was of opinion (1015) that the association under considération 
could not be said to be — 

"organized * • * exclusively for tbe mutual beneflt of the members, no 
part of tbe net income of which inures to the beneflt of any private stoclt- 
holder or individual." 

From this quotation it will be seen that the court tacked on to the 
clause in the proviso exempting domestic building associations the last 
clause in the proviso "no part of the net income of which inures to the 
benefit of any private stockholder or individual," which, upon analy- 
sis, would seem, virith some degree of conclusiveness, to apply only to 
the clause in the proviso excepting corporations organized and operat- 
ed exclusively for religions, charitable, and educational purposes, which 
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it immediately follows. That the last clause refers only to the kind of 
associations immediately preceding it is clearly shown by Judge Mc- 
Pherson in Herold v. Parle View Bldg. & Loan Ass'n (C. C. A.) 210 
Fed. 577, 578, whose reasoning on that point is adopted hère. It is 
quite probable that if the court in the Washington Case had not con- 
sidered the last clause in the proviso as applying to building associa- 
tions, his conclusion would not hâve denied the exemption to the Wash- 
ington association simply because of the power to loan money to non- 
members. 

If it were permissible to look to the debates in Congress preceding 
the enactment of the law to ascertain the intention of Congress, it 
would be easy enough to discover a clear purpose to exempt such 
domestic corporations as are the plaintiffs. Congressional Record, 61st 
Congress, vol. 44, No. 91, p. 4264 et seq. But this is forbidden. Unit- 
ed States V. Trans-Missouri Freight Association, 166 U. S. 290, 318, 17 
Sup. Ct. 540, 41 L. Ed. 1007, and cases cited. Debates may, however, 
be resorted to, says Chief Justice White — 

"as a means of ascertaining the environment at the tlme of the enactment 
of a partlcular law, that Is, the hlstory of the period when It was adopted." 
Standard 011 Co. v. United States, 221 U. S. 1, 50, 31 Sup. Ct. 502, 512 (55 
L. Ed. 619, 34 L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734). 

From the debates it may be gathered that much f raud had been per- 
petrated on giallible people by irresponsible companies calling them- 
selves building associations operating at large in the United States, a 
situation not likely to arise in domestic associations organized under 
State laws and subjected to supervision by officers expressly empowered 
to that end. Without laying too great stress on this, however, one 
may look for some light on the intention of Congress to the laws of 
the varions states permitting the création of building associations, for 
necessarily such associations are "domestic," as distinguished from 
"foreign" corporations. The brief of counsel for the plaintiffs per- 
tinently summarizes the laws of 34 states conferring powers on domes- 
tic building associations which involve dealings with other than mem- 
bers, in many of which are found provisions for borrowing money 
from, and loaning money to, nonmembers. This summary is assumed 
to be correct.^ 

If the power to borrow and loan from and to others than members 
takes building associations having it out of the class entitled to ex- 

1 "Cal. May borrow money. May insure the lives of its members and 

debtors. 
"Colo. May invest any portion of its funds not required by members, in 

loans on real estate or other securities. May negotlate for loans 

on long or short time and give note or bond therefor. 
"Conn. May borrow money. Loan surplus to other associations. 
"DeL Any person not a member may reçoive a loan of funds not needed 

by members. 
"Fia. May stlpulate a rate of Interest to be pald on stock. May bulld 

houses to rent or sell to persons not members. 
"Ga. May make loans to nonstockholders. 

"Idaho. May borrow money. May iusure the lives of members and debtors. 
"Ind. May buy and sell or improve real estate in order to sell it to mem- 
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emption, then the building and loan associations of most of the states 
must pay the tax. Since Congress by using the adjective "domestic" 
necessarily had in mind associations f ormed under state laws, and since 

bers 'or to others for the beneflt of members.' May loan money to 
others than stockholders 'for the beneflt of stockholders.' 

"Kan. May receive money on loan or on deposit 'for the accumulation and 
loan of funds for the érection of buildings and the purchase and 
sale of real estate for the beneflt of its members.' 

"Me. May receive deposits ; money not needed by members to be invested 
In securities. 

"Mass. Money not needed by members may be loaned to nonmembers. 

"Mich. May receive loans and deposits from other persons, partnerships, 
and corporations. May make loans to persons, partnerships, and 
corporations who are members, as well as those who are not mem- 
bers. 

"Mlnn. May issue guaranty stock or permanent stock, upon whlch exact 
dividends are guaranteed. May receive deposits and loan to non- 
members. 

"Mo. Money not needed by members may be loaned to nonmembers. 

"Miss. May loan to nonmembers. 

"Mont. May collect money from deposltors. May borrow money. May make 
loans to nonmembers and invest money in certain bonds, etc. 

"Nev. May loan and Invest money. May receive deposits and pay part of 
the earnings and part as interest to deposltors. 

"0kl. May loan to nonmembers. 

"N. H. May loan money not needed by members to nonmembers upon ap- 
proved securities. 

"N. J. May loan to borrowers upon any plan agreed upon, includlng 
straight loans, and may loan to nonmembers. 

"N. M. May loan money not needed by members to nonmembers. 

"N. Y. May borrow money. May loan to nonmembers by investing in se- 
curities. 

"N. C. May borrow money. 

"N. D. May borrow inoney. 

"Ohlo. Receive deposits. May make loans to nonmembers and invest sur- 
plus in certain securities. 

"Pa. May bulld bouses and lease, mortgage, or sell the same to nonmem- 

bers for the beneflt and at the pleasure of the stockholders. May 
borrow money. 

"R. I. May issue guaranty stock. 

"S. D. May borrow money to the extent of half its assets. May make loans 
to nonmembers. 

"Tenn. May borrow money and issue notes or bonds therefor. May loan 
surplus money to nonmembers. 

"Va. 'Shall hâve the right to lend to stockholders and to other persons, 

the monies accumulated from tlme to tlme and the rlght to pur- 
chase land or erect houses to sell, convey, lease, or mortgage the 
same at their pleasure, to their stockholders or others for the 
beneflt of their stockholders.' 

"Wash. 'The name "Building and Loan Association" shall include ail cor- 
porations, societies, organizations and associations doing a savings 
and loan or investment business on the building society plan, 
whether mutual or otherwise.' 

"W. Va. May purchase land, erect houses and sell, lease, mortgage or convey 
the same to stockholders and others, for the beneflt of the stock- 
holders. 

"Wis. Same as Washington. May borrow money. 

"Wyo. Loans may be made to others than members. If the by-laws so pro- 
vide, at not less than the légal rate of interest, to be pald monthly 
at the same tlme and place as interest on loans made to mem- 
bers is paid. Sec. 11 Is the same as Washington." 
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almost ail such institutions hâve such powers under those laws, it may 
be said with some degree of certainty that Congress did not intend to 
deny them the exemption they otherwise would hâve simply because 
they had power to loan to persons not members, or to borrow from 
them. 

Some light, too, is thrown on the question by a considération of 
othfeï- taxing statutes. In the Income Tax Law of Aug. 27, 1894, c. 
349, § 32 (28 U. S. Stat. at h. p. 556 [U. S. Comp. St. 1901, p. 2264]), 
exemption is given to "building and loan associations or companies 
which make loans only to their shareholders." And in the War Rev- 
enue Law of June 13, 1898, c. 448, § 17 (30 U. S. Stat. at L. p. 455 
[U. S. Comp. St. 1901, p. 2297]), is the provision that "building and 
loan associations or companies that make loans only to their share- 
holders, shall be exempt from the tax herein provided." Whether 
Congress appreciated, v\^hen the Corporation Tax Law was passed, 
that language such as used in thèse laws did in them, and would in it, 
deprive almost ail domestic building associations of the exemptions, 
we cannot know ; but it may well be that by reason of such apprécia- 
tion, the lawmakers in this act thought it best not to employ language 
which in its rigor would exclude the great majority of the institutions 
sought to be benefited by the exemption, and therefore made the test 
organization and opération "exclusively for the mutual benefit of their 
members." 

There is nothing in the language of the Ohio statutes giving power 
to thus borrow or lend money which ex vi termini would deny to build- 
ing associations in that state their essential quality. On the contrary, 
while it might be admitted that the plan of raising money by so bor- 
rowing would be a departure from the methods of accumulation by 
the small sums of members contributed weekly or monthly, yet if the 
ends of such associations are to provide a method by which people of 
small means can become the owners of a home, which otherwise they 
would not be able to accomplish, and that by borrowing from nonmem- 
bers funds to be made immediately available for those laudable pur- 
poses, and thus accelerate the process by which the purposes of the as- 
sociation are to be accomplished, such borrowing does not change the 
end, but only hastens its accomplishment. Nor would it seem that 
loaning money to nonmembers out of the funds accumulated in times 
of small demand (the power of borrowing is limited to 20 per cent. 
of the assets) would be foreign to the purposes of such associations, 
because at such times it would be in furtherance of the purposes of the 
association in that interest would be received on funds otherwise non- 
productive. 

The laws of Ohio carefuUy distinguished between banks and build- 
ing associations, even to the extent of prohibiting the latter, when 
adopting a corporate name, to use the words "bank," "banking," or 
"trust," or any one or more of them in combination. Section 9644, 
Ohio General Code. It may be conceded that lending money is one 
of the chief purposes of banking, and that borrowing money is a pow- 
er and practice necessarily inhérent in the business. But, no doubt, a 
manufacturing corporation, for instance, may borrow money for use 
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in its business, and loan surplus funds, using the interest in its business, 
without becoming a banker and without engaging in the banking busi- 
ness. 

Justice Clilïord divides banks, in tiie commercial sensé, into three 
kinds : 

"1, of deposit; 2, of discount; 8, of circulation. AU or any two of thèse 
functions may, and frequently are, exercised by the same association ; but 
tliere are still banks of deposit, without authority to make discounts or is- 
sue a circulatlng médium." Bank v. The Collector, 3 Wall. 495, 512, 513 (18 
L. Ed. 20T). 

Under this définition every building association is a bank, since it 
receives deposits, and, indeed, lends money to its members and, in 
most of the states, to persons net members. But they are building 
associations nevertheless, whose profits inure exclusively to the mem- 
bers themselves, and whose power and practice of borrowing money 
from nonmembers and lending to the same are only incidental to the 
main purpose for which they are formed, and are bénéficiai to, and in 
furtherance of, that purpose. 

A nonmember borrowing or lending receives no benefit from the 
building association as such, but only the same benefit which lie would 
receive by dealing generally with his money in the market. So he in 
no sensé participâtes in the association, or in its profits. This par- 
ticipation is the exclusive right of each of the members, and every mem- 
ber receives the same benefit accruing to every other member. By this 
method of acquiring additional income for the association, there is no 
disturbance of the mutuality of interest, which is the distinguishing 
f eature of building associations ; indeed, by indulging in it the essen- 
tial principle to that end underlying building associations is maintained. 

That borrowing money by a building association in the furthering 
of the purpose of its organization does not of itself change the char- 
acter of the organization, nor destroy the mutuality between the mem- 
bers, which is its peculiar characteristic, bas been held in a number of 
cases. 

In the case of Wilson v. Parvin, 119 Fed. 652, 659, 56 C. C. A. 268, 
275 (C. C. A. 6th), before referred to, it appears that a building as- 
sociation under the laws of Tennessee having authority to borrow 
money and to issue prepaid shares of stock bearing a fixed dividend, 
payable out of the profits, such shares being secured by pledge of notes 
and mortgages payable to the association, it was held that the issuing 
of such shares was in effect but a form of borrowing, "the lender re- 
ceiving a limited dividend in place of interest and having ho further 
interest in the association." While in that case the preferred shares 
represented the transaction of borrowing fjom that class of members 
and the power to borrow from nonmembers was not involved, yet the 
reason of the décision (in support of which Judge Lurton cited Murray 
V. Scott, 9 Appeal Cases, 519, in which an association had borrowed 
from nonmembers) was that the power to borrow money (119 Fed. 
661, 56 C. C. A. 277), "to enlarge the lending fund, and to secure such 
loans by a préférence over ail shareholders and members, was recog- 
jiized as a valid power by implication, and held to be a legitimate njeth- 
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od of carrying out the ends and objects of the association," even when 
no such power had been either granted or prohibited. 

The Circuit Court of Appeals in the Seventh Circuit in Grommes 
V. Sullivan, 81 Fed. 45, 46, 26 C. C. A. 320, 321 (43 L. R. A. 419), 
were of opinion that building associations hâve "implied authority to 
contract debts in the legitimate transactions of the business author- 
ized," and may even give their negotiable notes evidencing the loan. 

Judge Niles in Manship v. Building Association (C. C.) 110 Fed. 
845, 852, says: 

"The principal objections urged against treating the défendant association 
as a building and loan association seem to be that under Its charter and by- 
laws It Is authorized to borrow money and to Issue différent classes of stock, 
and it is specially urged that the power to borrow money and to issue guar- 
anty and flxed maturity stock, or, in other words, stock which matures at a 
definite perlod, are inconsistent with the building and loan association plan, 
and that any association embodying and exercising such powers is not a 
building and loan association at ail. I do not thlnk that the power to bor- 
row money and to issue différent classes of stock, or the exercise of that 
Power, deprives the défendant association of its character as a building and 
loan association." 

And he fortifies his opinion by citations from numerous cases to 
which référence is hère made. The reason underlying thèse décisions 
is that the powrer, and its exercise, is implied in the furtherance of 
the objects for which the association was created. 

By an act of the Ohio Législature authorizing corporations to issue 
preferred stock, which in effect were but certificates for loans with 
the option on the part of the lenders to become stockholders, it was 
held in the case of Burt v. Rattle, 31 Ohio St. 116, that such pre- 
ferred stockholders were creditors only. The case bears on this only 
as illustrating the fact that the borrowing and lending nonmembers do 
not participate in any sensé in the benefits and profits of a building as- 
sociation of Ohio. Judge Welch in that case, in speaking of the status 
of such preferred stockholders, says (129) : 

"The act dénies them every élément and attribute of ownership or actual 
membership. They hâve no right to vote, or to take any part in the posses- 
sion or control of the concern. They gain nothing by its success, and lose 
nothing by its failure. They hâve no participation in either the profits or 
losses. They are strangers to the Company, hâve no interest in it, and look 
alone to its promise and its mortgage for rémunération." 

In People v. Preston, 140 N. Y. 549, 553, 35 N. E. 979 (24 L. R. A. 
57), payments of dues in advance, and the allowance of a rebate for 
the time of payment in advance, were justified, because instead of be- 
ing contrary to the purpose of building associations, they might be pro- 
motive of their purpose. 

"If a wage earner bas the money it may be wise to permit him to make the 
advance payments, and thus to save his money ; and in this way, too, money 
is accumulated by the corporation more rapidly for loan to its members." 

Judge Earl says in that case (140 N. Y. 554, 35 N. E. 980, 24 L. R. 
A. 57) : 

"Money must come into the treasury of one of thèse corporations from the 
small monthly dues very slow, and members desiring to borrow the money for 
the purchase or improvement of homes must wait a long time before they can 
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be accommodated with loans from money thus contrlbuted, but If prepayment 
of dues is permltted tte ability of the corporation to ald its members by 
loans Is greatiy facllitated, and the main purpose of the corporation Is thus 
promoted." 

And it was held that such practice did not defeat equality and mu- 
tuality among the members of the association. If, under such circum- 
stances as thèse and the other cases heretofore cited on the effect of 
the issuing of différent classes of stock upon mutuality among members 
of the association, that quahty is not impaired, how can it be success- 
fully claimed that the necessary mutuaHty is destroyed when money is 
borrowed or loaned from or to persons who in no event are interested 
in the profits or losses of the association, but to which they sustain the 
relation only of créditer or debtor, as the case may be ? 

Without prolonging the discussion further, référence may be made 
to Building Association v. Cowley (Tenn. Ch. App.) 52 S. W. 312, in 
which the borrowing of money by building associations to be loaned 
to its members did not constitute the association merely a banking in- 
stitution, because there was nothing in the scheme to disturb its mu- 
tuality. And to the same point is Building Association v. Heimbach, 
77 Minn. 97, 79 N. W. 609. See, also, Thompson on Building Asso- 
ciations (2d Ed.) § 275 ; Endlich on Building Associations (2d Ed.) § 
297. 

The conclusion is that building associations under the laws of Ohio, 
notwithstanding their power to borrow money from or loan money to 
nonmembers, are "organized and operated exclusively for the mutual 
benefit of their members," corne strictly within the proviso giving them 
exemption from the tax in question, cannot be required to pay it, and 
the plaintiffs are entitled to recover the amounts paid by them under 
protest. 

Demurrers overruled. 



WILLIAM E. COMPTON CO. et al. v. ALLEN et al. (NICKERSON 
et al., Interveners) . 

(District Court, S. D. lowa, Central Division. July 6, 1914.) 

No. 13A. 

1. Commerce (§ 40*) — Subjectb of Interstate Commebce — Stocks and 

Bonds. 

Stocks, bonds, and securities are subjects of Interstate commerce, and 
shlpments and sales of the same between the states are Interstate com- 
merce. 

[Ed. Note. — For otber cases, see Commerce, Cent. Dig. §§ 29, 30; Dec. 
Dig. § 40.*] 

2. COMMEECE (§ 60*) — CONSTITUTIONAL LAW (§ 207*) — STATE REGULATION OP 

Sales of Stocks and Bonds — Constitutionalitt — Interstate Com- 
merce. 

Acts 35th Gen. Assem. lowa, c. 137, commonly termed the "Elue Skj 
Law," which by its terms prohibits a citizen of a sister state owning anc* 
haviiig stocks, bonds, certificates, or securities, although the same art« 
llsted on the exchanges of the country and hâve a well-established actuai 

•For otber cases see same toplc £ S numbsb Iq Dec. & Am. Digs. 1907 to date. & Rep'r Indeaea 
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and salable value, from elther bringlng or sending them Into the state for 
sale or negotiating for thelr sale to any person in the state unless he com- 
piles with the requirements of the act by obtalning from the Secretary of 
State and paying for a certlfieate as an investuient company or a stock- 
broker and subjecting himself to its penalties, held, on an application lor 
a preliminary injunction to restrain its enforcement, not within the po- 
lice powers of the state as an Inspection law, but unconstitutional and In- 
valid as imposlng a direct burden on Interstate commerce, and as impos- 
ing burdens upon and denying privilèges to citizens of other states which 
are not imposed upon, and whlch are granted to, citizens of lovva. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 91-95 ; Dec. 
Dig. § 60;* Oonstitutional Law, Cent. Dig. §§ 625-848; Dec. Dlg. § 207.*] 

8. Statutes (I 184*) — Consteuction and Validity — Power or Statk to 
En ACT. 

The power of a state to enact a law must be determined from that which 
is sought thereby to be ordained or accomplished, and not from the title 
it bears. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. § 262; Dec. Dig. 
l 184.*] 

In Equity. Suit by the William R. Compton Company, Breed, El- 
liott & Harrison, and McCoy & Co. against W. S. Allen, Secretary of 
State, and George Cosson, Attorney General of lowa, with John 
Nickerson, Jr., and Leach & Co. as interveners. On motion for pre- 
liminary injunction. Motion granted. 

Caldwell, Masslich & Reed, of New York City, Mayer, Meyer, 
Austrian & Platt, and Charles L. Powell, ail of Chicago, 111., and 
Clark, Byers & Hutchinson, of Des Moines, lowa, for complainants 
and interveners. 

George Cosson, Atty. Gen., of Des Moines, lowa, for respondent. 

Before SMITH, Circuit Judge, and McPHERSON and POLEOCK, 
District Judges. 

PER CURIAM. This suit is brought by plaintiffs, corporate cit- 
izens, respectively, of the states of Missouri, Indiana, and Maine, 
against défendants, respectively, the Secretary of State and the At- 
torney General of the state of lowa, to restrain the enforcement of an 
act of the General Assembly of that state, approved April 19,, 1913 
(Acts 35th Gen. Assem. c. 137), commonly ternied the "Elue Sky Law," 
of that state, which provides as foUows : 

"An act to provide for the régulation and supervision of investment com- 
panies, and providing penalties for the violation thereof. [Additional to 
chapter one (1) title nine (ix) of the Code relating to corporations for 
pecuniary profit] 

"Be it enacted by the General Assembly of the state of lowa: 
"Section 1. Sale of Certain Stocks and Bonds Prohibited — Permlts Granted 
by Secretary of State. That it shall be unlawful for any investment Com- 
pany or stockbroker or any représentative thereof, elther directly or indirectly, 
to sell or cause to be sold, ofCer for sale, take subscription for or negotiate for 
the sale In any manner whatsoever in this state, except as hereinafter pro- 
vided, of any stocks, bonds or other securlties of any klnd or character, other 
than those expressly exempted from the provisions hereof, without a permit of 

•For other cases ses same topic & % numbjsb in Dec. & Am. Digà. 1907 to date, & Rep'r Indexes 
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the Secretary of State as hereinafter provided. But nothing In this act shall 
be construed to prohibit the sale of bonds of the United States, or of the state 
of lowa, or of municipal, co\inty, school or drainage bonds, or of certiticates 
Issued by authority of the laws of the state of lowa, or to prohibit banks from 
dealing in the various classes of securities now or hereafter authorized by 
law or ta prohibit the sale of stocks, bonds or other securities at Judlcial sale 
or by administrators or executors, or bonds or notes secured by mortgage on 
real estate, provided that the amount of such lien and of ail superior liens 
upon said real estate shall not exceed three-fourths of the aetual cash value 
thereof. 

"Sec. 2. Permlts — How Obtalned — Information — Documents — Fee. Thatbe- 
fore any investment company shall secure such permit, it shall be necessary 
for each and every such investment company to file in the office of Secretary 
of State, tôgether with a filing fee of ten dollars ($10.), the following papers, 
documents, etc., tôgether with such other information and documents as said 
Secretary of State shall deem necessary In each case to wlt: 

"1. A copy of its Constitution and by-lav?8, or articles of copartnership or 
association. 

"2. An itemlzed statement of its aetual flnancial condition and the amount 
of its properties and liabilities. 

"3. A statement showing in fuU détail the plan upon whlch It proposes to 
transact business. 

"4. A copy of ail contracts, bonds or other securities whlch it proposes to 
make with or aell to its contributors, 

"5. Sample copies of ail literature or advertislng matter used or to be used 
by such investment company. 

"6. If it shall be a foreign investment company, It shall file a copy of its 
charter whlch copy shall bear the certilîcate of the Secretary of State, or other 
state offlcer having custody of such records, that it Is a true, complète and 
correct copy. 

"Ail the above described papers shall be verifled by the oath of a duly au- 
thorized member of a copartnership or association, if it be a copartnership or 
association, and by the oath of the président and secretary, if it be Incor- 
porated, provided that the Secretary of State shall hâve the power to re- 
quire such officers to make aflidavit to such other reports or Information as 
he may call for. 

"Sec. 3. Foreign Corporation — Service of Notice on Secretary of State. Ev- 
ery foreign investment company shall, before recelving a certiflcate as provided 
in section four (4) hereof, flle In the office of the Secretary of State an agree- 
ment in writlng (authentlcated by the seal of said foreign investment company 
and by the signature of a member of a copartnership or company if it be a co- 
partnership or company, or by the signatures of the président and secretary of 
the incorporated or uuincorporated association, and shall be accompanied by a 
duly certified copy of the order or resolution of the board of directors, trus- 
tées or managers of the corporation, authorizing the said président and secre- 
tary to exécute the same), that thereafter service of notice of any action or 
process of any kind against such foreign investment company, growing out of 
the transaction of any business of said company in this state, may be made on 
the Secretary of State, and when so made, such service of notice or process 
of any kind shall be valid, binding and effective for ail purposes as If served 
upon the foreign investment company according to the laws of this or any 
other state, and walving ail claims or right of error by reason of such ac- 
knowledgment of service. Such notice or process with a copy thereof, may 
he mailed to the Secretary of State at Des Moines, lowa, in a registered let- 
ter addressed to him by his officiai title, and he shall immediately upon its 
receipt acknowledge service thereof on behalf of the défendant foreign invest- 
ment company by writlng thereon, giving the date thereof, and shall immedi- 
ately retum such notice or process in a registered letter to the clerk of the 
court in whlch the suit is pending, addressed to him by his officiai title, and 
shall also forthwith mail such copy, with a copy of his acknowledgment of 
service written thereon, in a registered letter addressed to the person or cor- 
poration who shall be named or designated as such foreign investment vrsia- 
pany in such written instrument. 
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"The above provisions for the service of notice or process of any kind are 
merely additions to the gênerai provisions of law relating to the service of no- 
tice or process, and are not to be construed to be exclusive. 

"Sec. 4. Statement Filed—Examination— Permit. It shall be the duty of 
the Secretary of State to examine the statements and documents so filed and 
if he shall deem it advisable, he shall require such investment company to fur- 
nlsh him with further and more detailed information regarding the affairs of 
such investment company, and If he flnds that such investment company is 
Suivent ; that its articles of incorporation or association, Its constitution and 
by-laws, its proposed plan of business, and proposed contracts contaln and 
provide* for a falr, just and équitable plan for the transaction of business, he 
shall issue to such investment company a statement reciting that such com- 
pany has complied with the provisions of thls act and that such Investment 
Company Is permitted to do business in thls state. In no case shall the Sec- 
retary of State issue to such investment company or to its stockbrokers or 
agent thereof a permit to do business in thls state unless, in his judgment, 
said investment company meets the requirements of thls act. 

"Sec. 5. Amendment of Charter, Articles of Incorporation, Constitution or 
By-laws Filed with Secretary of State. That no amendment of the charter, 
articles of incorporation, constitution or by-laws of any such investment com- 
pany shall become operative until a copy of the same has been filed with the 
Secretary of State as provided in regard to the original filing of such papers, 
nor shall it be lawful for any such investment company to transact business 
on any other plan than that set forth in the statement required to be filed in 
section two (2) of this act, or to make any contract other than that shown in 
the copy of the proposed contract required to be flled by the provisions of said 
section, until a written statement showlng in fuU détail the proposed new plan 
of transactlng business and a copy of the proposed new contract shall hâve 
been flled with the Secretary of State in like manner as provided in regard to 
the original plan of business and proposed contract, and the consent of the 
Secretary of State obtained as to making such proposed new plan of transact- 
lng business and proposed new contract. 

"Sec. 6. Certified Financial Statement — Fee — Failure to Report — Forfeit. 
That at the close of business of December 31st of each year, and at such 
other times as the Secretary of State may require, every investment com- 
pany, domestic and foreign, shall flle with the Secretary of State a statement 
properly verifled by the officers of said company, which statement shall set 
forth its financial condition and the amount of its assets and liabilities and 
such other information concerning its financial affairs as the Secretary of 
State may require; said statement being for the information of the Secre- 
tary of State, and it shall not be open to public inspection, nelther shall it be 
published, or used for private purposes. Each annual statement shall be ac- 
companied by a filing fee of tWo dollars ($2.00). Any investment company 
failing to file said statement for the preceding year by the first day of Feb- 
ruary of each year, or failing to file any other or spécial report herein re- 
quired withln thlrty (30) days after recelpt of request therefor, shall forfeit 
to the state of lowa the sum of five dollars ($5.00) per day until said state- 
ment is filed, or until its right to do business in this state is canceled ; and 
unless said reports are filed withln thlrty (30) days from the tlme they are 
due the Secretary of State may cancel the right of said company to do busi- 
ness in this state. 

"Sec. 7. General Accounts — How Kept — Open to Inspection. The gênerai 
accounts of every such investment company, domestic or foreign, shall be 
kept in a businesslike and intelligent manner and in suflicient détail that 
the Secretary of State can ascertain at any time its financial condition ; and 
such books of account shall at ail times during business hours, except on Sun- 
days and légal holidays, be open to stockholders and investors in said com- 
panies and to the Secretary of State or his duly authorized représentatives. 

"Sec. 8. General Supervision — Secretary of State-^owers — Examination 
Fee — Examiner's Expenses — Permit Canceled. The Sroretary of State shall 
hâve gênerai supervision and control as provided by this act over any and ail 
investment companies, domestic and foreign, doing business in this state and 
not expressly exempted, and ail such investment companies shall be subject 
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to examlnatîon by the Secretary of State or his duly authorized représenta- 
tive at any time the said Secretary of State may deem it necessary. The 
right, powers and privilèges of the Secretary of State in connection vrith such 
examlnatîon shall be the same as Is now provided wlth référence to examlna- 
tion of State banks ; and such investment companles shall pay a fee for each 
of such examlnatlons of not to exceed six dollars ($6.00) for each day or frac- 
tion thereof spent by the sald Secretary of State or his duly authorized rep- 
résentative while absent from the capitol in maklng such examlnatîon, and 
also ttie actual traveling and hôtel expenses of said examiner, and upon fail- 
ure'or refusai of any such investment company to pay such fées upon the de- 
mand of the Secretary of State, or his duly authorized représentative, the Sec- 
retary of State may cancel its right to do business in thls state until such fee 
Is paid. 

"Sec. 9. Assets Impaired — Permit Canceled. Whenever It shall appear to 
the Secretary of State that the assets of any investment company doing busi- 
ness in this State are impaired to the extent that such assets do not equal 
Its liabilitles or that it is conducting its business in an unsafe, unfair, in- 
équitable or unauthorized manner, or Is Jeopardizing the interests of its stock- 
holders or investors in stocks, bonds or other securities by it ofCered for sale 
in this State, or whenever any investment company shall fail or refuse for a 
period of thlrty days to flle any papers, statements or documents required by 
this act without giving reasons therefor satlsfactory to the Secretary of State, 
he shall at once cancel the right of said Investment company to continue to do 
business in thls state. 

"Sec. 10. False Statements — Fraudulent Advertisements — Penalty. Any In- 
vestment company or person who shall knowingly and willfuUy subscribe to 
or cause to be made any false statement or false entry in any book of such In- 
vestment company, or exhlbit any false paper wlth Oie intention of deceiving 
any person authorized to examine the afCalrs of such investment company, 
or shall knowingly or wlUfully make or publish any false statement of the 
flnancial condition of such investment company, or the stocks, bonds or other 
securitfes by it ofCered for sale shall be deemed gullty of a felony ; and upon 
the conviction of any such investment company of such felony it shall be 
fined not less than one hundred dollars ($100.) nor more than ten thousand 
dollars ($10,000.), and the Secretary of State may forthvcith cancel the right of 
sald Investment company to transact business in thls state ; and upon the con- 
viction of a person of such felony he shall be fined not less than one hundred 
dollars ($100.) nor more than ten thousand dollars ($10.000.), and he may be 
Imprlsoned for not more than ten years, or by both such fine and Imprisonment 
In the discrétion of the court. 

"Sec. 11. Persons Faillng to Comply — Penalty. Any stockbroker, agent or 
other person, unless expressly exempted from the provisions of this act, who 
shall sell or attempt to sell the stocks, bonds or other securities of any invest- 
ment company (domestic or foreign), which bas not complied with the provi- 
sions of thls act, or whose permit bas been canceled under the provisions of 
this act or who shall do or attempt to do business for any such investment 
company, whlch bas not complied with the provisions of this act, or who shall 
upon demand refuse to exhlbit his duly registered certiflcate of registratlon 
recelved from the Secretary of State, or who shall violate any of the other 
provisions of thls act, shall be deemed gullty of a misdemeanor, and upon con- 
viction thereof shall be fined for each of such offenses not less than one hun- 
dred dollars ($100.) nor more than five thousand dollars ($5000.), or by im- 
prisonment in the county jail of not more than ninety (90) days, or by both 
such fine and imprisonment in the discrétion of the court. 

"Sec. 12. Collection of Fées— Record of Keceipts and Expenditures — Clerks, 
Deputies — How Appointed — Salaries — How Paid. AU fées herein provided for 
shall be coUected by the Secretary of State and by him turned into the state 
treasurer on the first secular day of each month ; and the Secretary of State 
shall keep a record of the recelpts and expenditures Incurred in carrying out 
the provisions of this act. The Secretary of State is hereby authorized to ap- 
point such clerks and deputies as the executive council deem actually neces- 
sary to carry this act into full force, and effect; but none of whom shall be 
related by blood or marrlage to such Secretary of State. The compensation of 
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such clerks and deputies shall be fixed by the executive council. Before ttte 
salary and expenses of any such clerk or deputy shall be pald, a detailed and 
itemized statement of account shall be prepared by such claimant and duly 
verlfled, which vérification shall aver that such claim Is just, reasonable and 
wholly unpald and that the amount therein stated lias been expended by such 
claimant. When said claim bas been approved by the Secretary of State and 
audited and allov^ed by the executive council, It shall be paid by a warrant 
dravvn by the auditor of state upon the state treasurer, and there is hereby ap- 
propriated eut of any money of the state treasury, and not othervvise ap- 
propriated, an amount sufficient to meet said salaries and expenses. 

"Sec. 13. Appeal from Décision of Secretary of State — Time — How Made. 
Any Investment company, domestic or foreign, or any stockbroker, which shall 
be denled a certificate to transact Its business in this state or whose certificate 
shall be revoked by the Secretary of State in pursuance of this act, or any in- 
terested citizen of this state, shall hâve the right to appeal to the executive 
council of this state from any décision of the Secretary of State relating to 
the provisions of this act, within twenty (20) days from the entry of such dé- 
cision by serving notice of such appeal upon the secretary of the executive 
council, and such appeal shall be heard and determined by the executive coun- 
cil under such rules and régulations' as they may prescribe. 

"Sec. 14. Agents — When — How Appointed — Expiration and Revocation of 
Permit — Fee — Standard Securities. Any investment company which has com- 
plied with the provisions of this act and received from the Secretary of State 
a certificate authorizing It to offer its securities for sale in this state may ap- 
point one or more stockbrokers or agents to act for it; but no such stock- 
broker, except under the provisions of the next section, or agent, or any other 
person, shall directly or indirectly, do any business for said investment com- 
pany in this state until he shall flrst register with the Secretary of State and 
file with such oflicer his written appointment and authority from said invest- 
ment company to act as its stockbroker or agent and receive from him a cer- 
tificate showing that such investment company has complied with the provi- 
sions of the law and that such person Is authorized to act for it. AU such 
certiflcates shall be subject to revocation by the Secretary of State, and un- 
less so rèvoked shall expire on the first day of July each year. A charge of 
one dollar ($1.00) shall be made by the Secretary of State for each certificate 
issued to each stockbroker or agent. 

"Sec. 15. Stockbroker — Permit — Standard Securities — Lists — Semimonthly 
Report — Investigation of Stockbroker and Stocks — Expenses — Fee — Bond — 
Forfeiture. The Secretary of State may issue to any stockbroker who bas 
been a résident of the state duriug the last preceding six (6) months an an- 
nual permit, which permit shall entitle such stockbroker to handle such stocks, 
bonds or other securities in the state of lowa as are known to be standard, 
or are well known to be safe and legitimate investments, or such as are found 
by investigation of the Secretary of State to be safe and legitimate stocks, 
bonds or other securities; provided, however, such stockbroker shall file on 
the first and flfteenth day of each month a detailed list of the stocks, bonds 
or other securities on hand for sale and also ail of those sold by him durlng 
the preceding half month and not previously reported ; provided further that 
said Secretary of State shall h&ve authority to prohibit a stockbroker from 
handling any of such issues at any time or to cancel said stockbroker's permit 
at any time he décides that said broker is not handling such securities as he 
deems safe and legitimate Investments. But the Secretary of State shall not 
issue such annual permit to any stockbroker until he has flrst satisfied him- 
self by spécial investigation as to the character and responsibility of such 
stockbroker and as to the character of the class of stocks, bonds and other se- 
curities handled by such stockbroker.; and also as to his réputation for han- 
dling such stocks, bonds and other securities as the Secretary of State shall 
deem to be safe and legitimate investments. In the event the Secretary of 
State shall make any investigation provided for under the provisions of this 
section the expense incurred thereby shall be born (borne) by the stockbroker 
so investigated. He shall also pay a fee of fifty dollars ($50.) to the Secre- 
tary of State for each of said aunual permits, which permit, unless sooner 
revoked by the Secretary of State shall expire on the first secular day of July 
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of each year. If sald permit Is issued after the flrst of January of any year, 
the fee shall be reduced one-half. Before being granted sueh permit by the 
Secretary of State the stocUbroker shall give a bond in the pénal sun (sum) 
of five thousand dollars ($5000.) to the state of lowa, conditioned upon a 
strict compliance with this act, which bond shall be approved by the executive 
council and flled with the Secretary of State. Sald bond shall be forfeited by 
a violation of the terms or conditions of this act, or by a conviction for sueh 
violation, and the Attorney General of this state may institute suit in the 
name of the state of lowa in any court of compétent jurisdiction for a forfei- 
ture thereof at any time withln two years from the time the cause of action 
accrues ; provided that if it appears sueh violation was not intentional and no 
fraud was shown only so much of said bond shall be forfeited which shall be 
equal to the amount of damages sustained. 

"Sec. 16. Bona Fide Owner Résident of State — Disposing of Securltles — 
Registration of Securities — Fee. Nothlng in this act shall be so construed as 
to prohibit the bona flde owner of any stocks, bonds or other securities, who 
Is at the time a résident of this state, from selling, exchanging or otherwise 
disposing of the same when not made in the course of continuing or repeated 
transactions of a similar nature, or when the said securities, including ne- 
gotiable promissory notes, bave been issued or given for goods, wares or mer- 
chandise purchased or dealt in by the issuer in the ordinary course of his busi- 
ness, or when sold, exchanged or otherwise disposed of to a bank, trust Com- 
pany, Insurance company, building and loan association, or to a stoekbroker 
duly authorized to transact business withln this state, provided that the same 
are sold by said owner In good faith and not for the purpose of evading the 
provisions of this act; and the Secretary of State may authorize in writing 
any sueh bona fide owner of any stocks, bonds or other securities to sell in 
this state any other securities not included in the provisions set forth in the 
preceding portion of this section ; provided, however, that It shall be made 
to appear to the satisfaction of the Secretary of State that sueh stocks, bonds 
or other securities are safe and legitimate investments, and that they were 
acquired and held by the owner in good faith, and not for the purpose of 
evading the provisions of this act, and that sald owner desires in good faith 
to dispose of said securities ; but before sueh authorizatlon shall issue the 
owner of sueh securities shall register, In a book kept for that purpose by the 
Secretary of State, the stocks, bonds and other securities desired to be sold, 
giving the character of the security, the par value thereof, the date of Issue, 
and any other data conceming the same which the Secretary of State may re- 
quire. A certiflcate fee of one dollar ($1.00) shall be charged for each sueh 
authorizatlon. 

"Sec. 17. Permit — Bold Type — Securities Not Eecommended by Secretary 
of State — Advertisement. That each and every certiflcate or permit granted 
by the Secretary of State under the provisions of this act to any investment 
company or to any stoekbroker, agent or représentative thereof or to any other 
I)erson, shall bave prlnted aeross its face in bold type the statement: 'The 
Secretary of State in no wise recommends the stocks, bonds or other securi- 
ties offered for sale by this (investment company, stoekbroker, agent, repré- 
sentative or person, as the case may be) ' ; and any investment company or 
any stoekbroker, agent or représentative thereof or any person who shall re- 
fer to sueh certiflcate or permit in any advertisement or prlnted matter of 
any kind shall also print in said advertisement or prlnted matter, with equal 
prominence, the statement: "The Secretary of State in no wise recommends 
the stocks, bonds, or other securities herein referred to.' 

"Sec. 18. Terms Deflned. In the construction of this aet the foUowing défi- 
nitions shall be foUowed, unless sueh construction would be inconsistent with 
the manifest intent or répugnant to the context of the statute: 

"1. That the name 'investment company' as used in this act shall Include 
every corporation or concern, however constltuted, now or hereafter organized, 
which shall sell or cause to be sold or ofCered for sale, take subscriptlons for, 
or negoflate for the sale of any stocks, bonds or other securltles of any kliid 
or character to any person or persons in the state of lowa. But nothlng in 
this aet shall be construed to make the provisions thereof apply to state, sav- 
ings, private or national banks, loan and trust companies, local building and 
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loan associations, or to the sale of real estate under bond or contract where 
the actual transfer of tltle thereto Is contingent npon the future payment or 
considérations, or corporations not organlzed for profit. 

"2. The name 'domestlc' as used In thls act shall apply to those corporations 
or concerns Incorporated or organlzed under the laws of lowa or havlng thelr 
principal place of business In the state of lowa ; and the word 'forelgn' shall 
apply to those corporations or concerns organlzed under the laws of another 
state or havlng thelr principal place of business outslde the state of lowa. 

"3. The name 'stockbroker' as used in thls act shall include every pferson, 
set of persons, association, company, copartnershlp or corporation, who shall 
deal In stocks, bonds or other securitles covered by thls act, or who shall sell, 
offer or negotlate for the sale, In the state of lowa, of any stocks, bonds or 
other securitles covered by thls act, or who shall underwrlte or purchase such 
securitles and resell them to any person or persons In the state of lowa at a 
commission or profit. 

"4. The name 'agent' as used In thls act shall Include any persons who shall 
act for any Investment company or stockbroker, offering for sale, taklng sub- 
scriptions for, or negotlating for the sale of, or selling any securitles for any 
Investment company or stockbroker, elther as an employé on a salary basls or 
for a commission or who shall exécute, issue, sell, ofCer or negotlate for sale, 
any contract, bond or other instrument, by the terms of whlch title to real es- 
tate located outslde the state of lowa Is to be transferred upon the completlon 
of certain payments or the performance of certain conditions thereln speclfled ; 
provided that if it appears such violation was not intentlonal and no fraud 
was shown only so much of said bond shall be forfeited whlch shall be equal 
to the amount of damages sustalned. 

"Sec. 19. Acts in Conflict Repealed. AU aets and parts of acts in so far 
as they are In conflict wlth this act are hereby repealed. 

"Approved April 19, A. D. 1913." 

In this suit, by leave of court, John Nickerson, Jr., a natural cit- 
izen of the state of Missouri, and A. B. Leach & Co., a copartner- 
ship, with its principal place of business in the city of New York, 
composée of Arthur B. Leach and James B. Campbell, citizens of 
the state of New York, and Ferry W. Leach and George C. 01m- 
stead, citizens of the state of Illinois, hâve intervened, praying the 
same relief. A restraining order was granted by the presiding judge 
of the court, and, this suit being one in which the injunctive relief 
sought is the life of the case and against the législative action of a 
state, the application for an interlocutory injunction pendente lite 
was submitted to and stands for décision in accordance with the pro- 
visions of section 266 of the Judicial Code. Act March 3, 1911, c. 231, 
36 Stat. 1162 (U. S. Comp. St. Supp. 1911, p. 236). 

The grounds of attack made against the constitutional validity of 
the act may be briefîy summarized, as is done by défendants, as f ollows : 
(a) The act offends against the fourteenth amendment by depriving 
persons of property without due process, and dénies the equal pro- 
tection of the laws and abridges the privilèges and immunities of 
citizens of the United States; (b) that it offends against the com- 
merce clause of the fédéral Constitution ; (c) that it grants privilèges 
and immunities to citizens of lowa denied to citizens of other states; 
(d) that it is a délégation of législative and judicial power; (e) that 
the act was not regularly passed. 

While courts of justice may not concern themselves with the wis- 
dom or policy of a law the validity of which is challenged on con- 
stitutional grounds, such considération being alone addressed to the 
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lawmaking power, yet, it may safely be observed in this case, the 
purpose of the act under considération as declared by the Attorney 
General of the state, namely, to protect the humble, honest citizens 
of the state, unlearned in the intricacy of business affairs as conducted 
at this day from being plundered and despoiled of their small earn- 
ings and property, acquired through years of patient toil, by the al- 
luring machinations and the deceptive, misleading, and fraudulent 
devices which the unscrupulous, cunning, and deceitful "Get-Rich- 
Quick-Wallingfords" of our day practice, is a most laudable obli- 
gation and important duty of the state. And if this state, in its aj- 
tempted compliance with such just obhgation to its citizenship, be 
not found, by a careful study and analysis of the act in question and 
a reasonable and rational comparison of its provisions when ascer- 
tained and understood with the organic law of the nation or state, 
to hâve clearly and certainly violated some fundamental principle 
thereof established by the people for their mutual protection from 
invasion by the lawmaking power, it is the clearly defined and well- 
recognized duty of this court to uphold the act and allow the people, 
in the manner authorized by the organic law of the state, to modify 
or repeal it, if on fair trial it be found vicions or harmful in actual 
opération. 

Viewed in this light, and as the case as now presented arises only 
on an application for a temporary order restraining the enforcement 
of the act until final decree on full hearing, many grounds of inva- 
lidity are presented which need not be fully considered or ruled. 
Concerning the power of the state to regulate or control by its laws 
the opérations and dealings of "investment companies," as that term 
is usually employed and understood, whether such companies are 
created under the laws of this state, or are created under the laws of 
foreign states, and make application for the privilège of engaging in 
business within this state, little of doubt arises and nothing need be said. 

Again, as to thç manner of the passage of the act of which com- 
plaint is made, whether the enrolled bill shall be held as final and 
conclusive évidence of its contents will not be considered or ruled on 
this hearing. Such subject-matter is so entirely a matter of state 
policy and concern in the enactment of its laws, an orderly course 
of judicial procédure in the administration of justice dictâtes the wis- 
dom, where possible, as in this case, of leaving that question to the 
détermination of the highest judicial tribunal of the state, which is 
in the end the final arbiter, untrammeled and untouched by any opinion 
of this court, for, as we are advised, this identical question is pending 
therein for décision. 

Corning now to a considération of the act for the purpose of deter- 
mining whether it does in express terms and undoubted meaning and 
intent contravene any provision of the organic law of the nation or 
this state, it is seen to undoubtedly prohibit any person or citizen, 
natural or corporate, of any foreign state, from selling or ofïering for 
sale, in person or through another, in any mannçr or way whatever, 
any stocks, bonds, or other securities or obligations, of every kind 
and nature, to any person within this state, unless the provisions of 
216 F.— 35 
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the act are first complied with, under heavy penalties. That is to 
say, by its express ternis the act prohibits a citizen of a sister state 
of this country, owning and having stocks, bonds, certificates, or 
securities, although the samc are listed on the exchanges of the 
country and hâve a well-established actual and salable value, from 
either bringing or sending the same into this state for sale unless 
he first meets the exactions of this law, or by so doing subjects him- 
self to its penalties. Nor may he enter upon and conduct negotiations 
looking to or consummating a sale of his property by correspondence 
through the mails of the country, either personally or through his 
agent, without compliance with the provisions of the act or abiding 
its penalties. 

[1] Can it be a state of this Union, under our Constitution, pos- 
sesses the power to punish the doing of such customary, everyday 
transactions unless the conditions, exactions, régulations, and restric- 
tions imposed by this law be first met and performed? That the act 
in express terms and by inclusive définitions employed therein does 
so ordain cannot be gainsaid or denied. That such is the effect and 
purpose of the act in controversy was not disputed by the able At- 
torney General of the state on the argument of this cause. That the 
transportation of such articles of personal property from one state 
to another for the purpose of barter, sale, and delivery constitutes 
not only commerce among the states of this country, but a very large 
and important élément of such commerce in the magnitude of busi- 
ness transacted and the amounts of money involved, is self-evident. 
The District Court for the Eastern District of Michigan, ruling this 
identical question in Alabama & N. O. Transp. Co. v. Doyle (D. C.) 
210 Fed. 173,said: 

"We cannot doubt that stocks and bonds are now the subject of interstate 
commerce, and that shipments and sales of them, between the states, are In- 
terstate commerce. We do not flnd that this bas been expressly held in any 
authoritative décision, but, in the présent development of commerce, it would 
be regarded as obvions, save for the argument based upon Nathan v. Louisi- 
ana, 8 How. 73, 12 L. Ed. 992 (Involving foreign bilîs of exchauge) , and Paul 
V. Virginia, 8 Wall. 168, 19 L. Ed. 357 (inrolving Insurance contracts)." 

In the Lottery Cases, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492, 
it was held by a divided court even lottery tickets, which hâve no 
absolute value whatever, either in forin or fact, but hâve merely a 
contingent, spéculative, and gambling value, were held to be the 
subject of Interstate commerce when transported from one state into 
another. While the soundness of this view was assailed by vigorous 
dissent on the part of almost one-half the court, yet, as shown by the 
review of authorities made in the dissenting opinion, no reason is 
left for doubt but that negotiable securities, corporate shares, prom- 
issory notes, corporate and municipal bonds, absolute in form, are 
the subjects of interstate commerce, and would hâve been so declared 
by the members of the court joining in the dissent. In the opinion 
in that case, Mr. Justice Harlan said : 

"What is the import of the Word 'commerce' as used lu the Constitution? 
It is not defined by that instrument Uurtoubtedly the carrying from one state 
to another by inUependent carriers Of things or commodities that are ordi- 
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nary subjects of traffie, and which hâve In themselves a recognized value In 
money, constitutes Interstate commerce." 

Under the many décisions from the Suprême Court since that of 
Nathan v. Louisiana, supra, holding foreign bills of exchange, and 
Paul V. Virginia, supra, holding insurance policies, not subjects of 
interstate commerce, we hâve no doubt but that court, when pre- 
sented with the question, will déclare such securities and property 
rights, negotiable and otherwise, as are sought to be regulated by 
the act in question, are proper subjects of interstate commerce. 

[2] That the act in question, in prescribing the only terms aiid 
conditions on which complainants and interveners, citizens of foreign 
States, may transact the business of disposing of their property within 
the borders of this state, does impose a burden on interstate com- 
merce needs no comment further than a reading of the act itself, for, 
by the law, it is placed within the power of ofifîcers of the state to 
absolutely prohibit such business transactions. And it would fuj- 
ther seem, from the briefs and arguments for défendants in the case, 
in thus far there is no substantial disagreement with the view taken, 
for the insistence made by défendants is not that the act in question 
does not impose a burden on those dealing in securities in this state, 
but rather that the burden so imposed is of such nature the state 
may lawfully prescribe it under its reserve powers even on interstate 
commerce; that is to say, under its police power, to enact inspection 
or license laws for the purpose of preventing the imposition of fraud- 
ulent practices on its citizens. A reading of the act in question will 
disclose its requirements, exactions, prohibitions, and penalties are 
leveled against ail persons, corporations, and aggregations of indi- 
viduals, by whatever name or nature known (except a few favored 
citizens of the state), who, by définitions made a part of the act it- 
self, are gathered into two gênerai classes under the name of "in- 
vestment companies" and "stockbrokers," and the power to régulât» 
the business of ail by définition so classified in their business deal- 
ings in stocks, bonds, certifîcates, securities, etc., within the state, 
extends even to absolute prohibition thereof, unless compliance with 
the requirements of the act be made to the satisfaction of officiais of 
the state charged with the enforceraent of the law. With the power 
of the state to so classify by définition ail individuals, whether nat- 
ural or artificial, and ail aggregations of individuals by whatever 
name known, we are not concerned at this time. The question hère 
presented is, Does the power of the state extend to the régulation, 
control, and prohibition of interstate commerce in such subjects as 
are involved in this act under its reserved right to inspect for the 
public good? 

[3] While the act is neither in form nor title styled an inspection 
act, the title thereto being merely, "An act to provide for the regfula- 
tion and supervision of investment companies and providing penalties 
for the violation thereof," such fact is thought to be of no great mo- 
ment, for the power to enact the law must be determined frona that 
which is sought thereby to be ordained or accomplished, and not 
from the title it bears. Henderson et al. v. Mayor of N. Y. et al., 



548 216 FEDERAL EBPORTER 

92 U. S. 259, 23 L. Ed. 543; Minnesota v. Barber, 136 U. S. 313, 
10 Sup. Ct. 862, 34 L. Ed. 855 ; Standard Stock Food Ce. v. Wright, 
225 U. S. 540, 32 Sup. Ct. 784, 56 L. Ed. 1197. While under au- 
thority of the foregoing cases, and many others, such as Plumley v. 
Mass., 155 U. S. 462, 15 Sup. Ct. 154, 39 L. Ed. 223; Crossman v. 
Lurman, 192 U. S. 189, 24 Sup. Ct. 234, 48 L. Ed. 401 ; McLean v. 
Denver & Rio Grande R. R. Ce, 203 U. S. 38, 27 Sup. Ct. 1, SI L. 
Ed. 78; Delamater v. South Dakota, 205 U. S. 93, 27 Sup. Ct. 447, 
SI L. Ed. 724, 10 Ann. Cas. 733 ; and Savage v. Jones, 225 U. S. 501, 
32 Sup. Ct. 715, 56 L. Ed. 1182, the power of the state to provide 
for the inspection of legitimate subjects of interstate commerce mov- 
ing as such, to charge a reasonable fee therefor, and to even pro- 
hibit the importation of such articles, commodities, and products as 
do not conform to the test applied is undoubted, yet it must be held 
the scope of such inspection laws is not without its limitation as ap- 
plied to the nature of the person, article, or thing designed by the 
law to be inspected and the manner and method of the inspection to 
be employed. In People v. Compagnie Gen. Transatlantique, 107 
U. S. 59, 2 Sup. Ct. 87, 27 L. Ed. 383, the state of New York at- 
tempted by législation to provide for the inspection of immigrants 
coming from foreign countries into the ports of that state. There 
was no doubt but that such inspection was reasonably necessary and 
was promotive of great public good in preventing the spread of both 
physical ailments and moral diseases. The question presented was 
the power of the state to provide such inspection by its law. Mr. 
Justice Miller, delivering the opinion of the court, said : 

"In addition to what is said above it Is apparent that the object of thèse 
New York enactments goes far beyond any correct view of the purposes of in- 
spection law. The commissioners are 'to inspect ail persons arriving froin 
any foreign country to ascertain who among them are habituai criminals, or 
pauper lunatics, idiots, or imbéciles, • * * or orphan persons, without 
means or capaclty to support themselves and subject to become a public 
charge.' It may safely be said that thèse are matters incapable of belng satis- 
factorlly aseertalned by inspection. What is an inspection? Something whieh 
can be accomplished by looUing at or welghing or measuring the thing to be 
inspected, or applylng to it at once some crucial test. When testimony or 
évidence is to be taken and examined, it Is not inspection in any sensé what- 
ever." 

Conceding, therefore, to the fullest extent, the reserve power of 
the state to provide for the inspection of ail such articles and com- 
modities as foodstuffs for man or beast, drugs, medicines, products, 
compounds, and the like, moving in interstate commerce where in- 
spection thereof is not already provided by national laws, and when, 
as stated by_ Mr. Justice Miller, some crucial test is established and 
may be applied, such as weighing, measuring, analyzing, and the like, 
it is apparent no such standard or test is or can be established under 
the act in question, but the test to be applied thereunder must and 
does rest upon évidence taken, examined, and weighed. It must be 
held the subjects of interstate commerce therein sought to be regu- 
lated and controUed are not only burdened by the act, but are di- 
rectly burdened thereby, and that such articles are not the subject 
of state inspection laws. As bearing on this question see Alabama 
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& N. O. Transp. Co. v. Doyle, supra; International Text-Book Co. 
V. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. A. 
(N. S.) 493, 18 Ann. Cas. 1103; Crutcher v. Kentucky, 141 U. S. 47, 
11 Sup. Ct. 851, 35 L. Ed. 649; Butler Bros. Shoe Co. v. United 
States Rubber Ce, 156 Fed. 1, 84 C. C. A. 167. 

Again the citizenship of this country is dual in its nature. We owe 
allegiance to two sovereigns, our country and our state. In turn we 
are entitled to that measure of protection which each under its Con- 
stitution and laws may afïord us. Our national Constitution prd- 
hibits any state from granting immunity from punishment and régu- 
lation by law to its citizens which it dénies to citizens of other states. 
The mère reading of the act in question makes entirely clear the con- 
tention of complainants and interveners that it does impose burdens 
upon and dénies privilèges to citizens of other states which are not 
imposed upon and which are granted to citizens of lowa. That such 
favoritism of the law of a state to its citizen subjects as this act grants 
cannot be successfully defended, no matter how laudable the pur- 
pose sought to be accomplished thereby may be thought to be, would 
appear settled by numerous authoritative décisions. St. L. & San 
Francisco Railway v. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 
567 ; Covington & L. Turnpike Road Co. v. Sandford, 164 U. S. 578, 
17 Sup. Ct. 198, 41 L. Ed. 560 ; Cotting v. Kansas City Stockyards 
Co., etc., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92 ; Chicago, M. & 
St. P. Ry. Co. V. Westby, 178 Fed. 619, 102 C. C. A. 65, 47 L. R. A. 
(N. S.) 97; Butler Bros. Shoe Co. v. United States Rubber Co., supra. 

The view taken, as heretofore expressed, renders any lengthy dis- 
cussion of this important question, or any discussion whatever of 
other objections made by complainants and interveners to the va- 
lidity of the act, on this application for a mère temporary order, un- 
necessary. Such matters can be thoroughly considered and ruled on 
final decree. Meanwhile the temporary order applied for must be 
granted, on such terms as to form and bond required to be given, and 
on such orders as to an appeal, if one shall be prayed, as the presid- 
ing judge of this court may be advised are proper. 

It is so ordered. 



HUMBERT V. CHOPY et al. 

(District Court, D. Colorado. August 17, 1914.) 

No. 6170. 

WOBK AND LABOB (§ 9*) — EECOVEBT ON QUANTUM MEEUIT EFFECT OF HiK- 

PBBSa CONTEACT. 

Défendants were Interested In oil lands which, with other lands, It was 
proposed to put into a corporation to be organlzed by défendants and ©th- 
ers. Plaintiff, an experlenced civil and minlng engineer, was employed 
by défendants to examine the lands as to the probability of their contain- 
ing oil In commercial quantifies, make a report thereon, and aid défend- 
ants m negotiating for certain of the lands ; défendants agreeing to pay 
him a specifled amount in the capital stock of the proposed company. 

•For other cases see same toplc & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r IndsKos 
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PlalntlfC performed the coiitract, but wlthout tils knowledge défendants 
kfegdtiated wlth other parties for the purpose of acqulrlng such lands to 
be put iuto a différent corporation, whlch was brought about and largely 
flnanced upon the report and Information furnished by plaintlff, and from 
Uie organisation of whlch défendants made a large profit, Held, that 
whlle ordlnarlly when there is a spécial eontract coverlng the rendition 
of services whlch are not to be compensated In money, but In corporate 
shares, the remedy for nonperformance is an action for damages for 
breach of the spécial eontract, défendants having, by thelr own acts, put 
It beyond thelr power to eomply wlth the spécial eontract, and having 
made use of plalntiff's services in carrying out a plan In breach of the 
eontract, plalntifC was entitled to rescind and sue on quantum meruit for 
hls services. 

[Ed. Note.— For other cases, see Work and Labor, Cent. Dlg. §§ 23-24 ; 
Dec. Dig. § 0.*] 

At Law. Action by Pierre Humbert, Jr., against Edmond Chopy 
and others. On demurrer to the complaint. Demurrer overruled. 

Wm. H. Dickson, of Denver, Colo., for plaintiff. 
James B. Grant, Wm. V. Hodges, and Mason A. Lewis, ail of Den- 
ver, Colo., and C. W. Burdick, of Cheyenne, Wyo., for défendants. 

LEWIS, District Judge. It appears from the complaint that the 
plaintiff is a civil and mining engineer ; that in February, 1911, he start- 
ed from Paris, France, to examine and report upon certain supposed 
oil-bearing lands in the state of Wyoming, at the request of the défend- 
ants ; that he did at once proceed to his destination and there examine 
the lands in question and make report to the défendants, and that im- 
mediately thereafter he proceeded, at the instance of the défendants, 
to San Francisco for the purpose of there interviewing and attempting 
to negotiate with certain parties for obtaining lands which they owned 
in said supposed oil fields for the défendants, for ail of which services 
the plaintiff was to be compensated by the défendants and reimbursed 
for traveling and other expenses which he might reasonably incur. 

This action is to recover such compensation and expenses incurred, 
and the pleader has stated his case in four separate counts. The last 
and fourth count is for the recovery of traveHng and other expenses 
only, incurred by the plaintiff. The third count is for the recovery of 
the reasonable value of services rendered by the plaintiff in going to 
San Francisco to interview and negotiate with parties owning lands in 
said oil fields. The second count is for the reasonable value of plaln- 
tiff's services in going from Paris to Wyoming and there examining and 
reporting upon the character of the lands as to oil-bearing qualities. 
Thèse three last causes of action are clearly in indebitatus assumpsit 
under the common counts and are well stated. They will not be fur- 
ther noticed. 

Considération will be given to the demurrer to the first cause of ac- 
tion set out in the first count. This count allèges that the plaintiff is a 
civil and mining engineer, with large expérience in the examination of 
mining and oil properties ; that the défendants were interested in 480 
acres of land in the Sait Creek oil fields, Natrona county, Wyoming, 

•Pot Bther cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and Henshaw and Fitzhugh also owned a large acreage in the same 
vicinity, ail of which lands were to be put into a corporation te be or- 
ganized by the défendants and others, having a capital stock of $5,000,- 
000;^ that the défendants in February, 1911, requested the plaintifï to 
go f rom Paris, France, to Wyoming, and examine said lands as to the 
probability of their containing oil in commercial quantities, to make 
a thorough and comprehensive examination of said oil fields and report 
thereon to the défendants, and that plaintiff also aid the défendants in 
carrying on negotiations for obtaining lands owned by said Henshaw 
and Fitzhugh, and that for his services so to be rendered the défendants 
would pay the plaintifï $200,000 of the capital stock in said proposed 
Company, and would also pay his traveling and other expenses incurred 
on said trip ; that plaintiflf went to Wyoming and made extensive ex- 
ploration and examination of said lands in said oil fields for the pur- 
pose of ascertaining the probable existence of oil of such quality and 
quantity as would justify development, and made comprehensive and 
detailed reports to the défendants of what he found in that respect; 
that he also negotiated with Henshaw and Fitzhugh for the purpose of 
obtaining their lands for the défendants to put into said proposed Com- 
pany, and made a trip to San Francisco for that purpose; that while 
the plaintiff was so engaged the défendants, without the knowledge of 
plaintiff and secretly, were carrying on negotiations with other parties 
for the purpose of acquiring the same lands and other lands to be put 
into another corporation to be organized by the défendants and others, 
and that in aid of such purpose the défendants secretly made use of the 
reports so sent to them by the plaintiff on the character and oil-bearing 
qualities of said lands, and the défendants with others did, while the 
plaintiff was so engaged, organize another company, which took over 
said lands, with a capital stock of $10,000,000, in which latter company 
the défendants were given a large interest in stock and hâve profited in 
the sum of $500,000 ; that said latter company was brought about and 
financed largely upon the report and information furnished by the plain- 
tiff as aforesaid, and that the défendants in the organization of said 
latter company and its acquisition of the property that was to be put 
into the company as above referred to, hâve put it beyond their power 
to comply with their agreement with the plaintiff. The plaintiff allèges 
in this count that his services so rendered were reasonably worth the 
sum of $75,000, for which, and expenses necessarily incurred by him, 
he seeks judgment. 

It is conceded that this count is on quantum meruit under the com- 
mon count also ; but inasmuch as the count further discloses that there 
was a spécial contract covering the subject of services to be rendered by 
the plaintiff and by which it appears those services were to be compen- 
sated, not in money but in corporate shares, it is claimed that assumpsit 
will not lie, and that plaintift's only remedy is for damages on breach 
of the spécial contract. In support of this contention on argument of 
the demurrer the défendants cited as authorities : Bradiey v. Levy, 5 
Wis. 400; Weart v. Hoagland, 22 N. J. Law, 517; Osterling v. Cape 
May Hôtel Co., 82 N. J. Law. 650, 83 Atl. 887; Meyers v. Schemp, 67 
Jll. 469; Mitchell v. Gile, 12 N. H. 390. 
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Thèse authorities support the défendants' position, and others might 
be added : Wilkins v. Stevens, 8 Vt. 214; Bernard v. Dickins, 22 Ark. 
351, in which case it is said, on the authority of Greenleaf : 

"If the mode of payment was any other than in money, the count must be 
made on the original contract." 

And R. R. Co. v. Pressley, 45 Miss. 66, 71: 

"Where there is a spécial agreement to pay for goods, or services, In any 
other way than In money, It must be speclally declared upon." 

However, the Vermont Case, supra, in so far as expressions there 
found support the contention of the défendants, may be considered 
obiter, for the facts there dealt with disclose a barter in which the arti- 
cles named were given an agreed value in the contract. There are 
many cases like it: Elkinton v. Fennimore, 13 Pa. 173; Taplin v. 
Packard, 8 Barb. (N. Y.) 220; St. Louis Co. v. Soulard, 8 Mo. 665; 
McKinnie v. Lane, 230 BI. 544, 82 N. E. 878. 

The contention is sound if the contract be still open, that is, if the 
défendant has not repudiated his obligation and is able to perform; 
but the law, when applied to the facts hère, is the other way. It ap- 
pears that the défendants put it beyond their power by their own acts 
to comply with the contract on their part. They kept the plaintifï in 
the field, rendering the service which he agreed to render, and while 
he was thus engaged they were carrying on a plan which, if consum- 
mated (and which was later consummated), would render it impossible 
for them to perform. They made use of his services for the purpose 
of carrying out this latter plan, knowledge of which they withheld f rom 
him. Under thèse facts the plaintifï had a right to elect to rescind the 
contract and sue on quantum meruit for what he had done. Perkins 
V. Hart, 11 Wheat. 237, 6 L. Ed. 463 ; Ankeny v. Clark, 148 U. S. 345, 
353, 13 Sup. Ct. 617, 37 L. Ed. 475 ; Smiley v. Barker, 83 Fed. 684, 
688, 28 C. C. A. 9 ; Canada v. Canada, 6 Cush. (Mass.) 15 ; Buffkin v. 
Baird, 7Z N. C. 283 ; Cadman v. Markle, 76 Mich. 448, 43 N. W. 315, 
5 L. R. A. 707; Haigh v. Association, 19 W. Va. 792, 802. 

The principle is stated in Ankeny v. Clark, supra, thus : 

"It is an invarlably true proposition that whenever one of the parties to a 
spécial contract not under seal has, in an unquallfled manner, refused to per- 
form his side of the contract, or has dlsabled himself from performing it by 
his own act, the other party has tUereupon a right to elect to rescind it, and 
may, on dolng so, Immediately sue on a quantum meruit for anythlng he had 
done under it previously to the rescission." 

In the Canada Case, supra, the défendant agreed to compensate the 
plaintiff for his services to be rendered by leaving to him his farm on 
the death of défendant. After the plaintiff had partly executed the 
obligations on his part the défendant conveyed away his farm so that 
he put it out of his power to exécute the contract on his part. The 
plaintiff was permitted to recover on quantum meruit for services ren- 
dered. 

In the Cadman Case, supra, the plaintiff was to receive corporate 
stock for services to be rendered by him. The défendant broke the 
contract, and the plaintiff was permitted to recover on quantum meruit. 
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It is said in Bannister v. Read, 1 Gilm. (111.) 99, quoted with approval 
in Baston v. Clifford, 68 111. 67, 70, 18 Am. Rep. 547: 

"Although one party to a contract may not alone resclnd It, he may, never- 
theless, by neglecting or refusing to perform It on hls part, place it in the 
power of the other party, where he is not also derelict, to arold it, or not, at 
hls pleasure. The breach of one party may, in such case, be treated by the 
other as an abandonment of the contract, authorizing him, if he chooses to do 
so, to disaffirm it ; and thus the assent of both parties to the rescission of the 
contract is sufflciently manifested — that of the one by his neglect or refusai 
to perform his part of the contract, and of the other by hls suing, not lor 
such breach, but for the value of any act done or payment made by him un- 
der the contract, as if it had never existed." 

The demurrer is directed to each and ail of the counts. It is not 
good as to any of them, and will therefore be overruled. 
It is so ordered. 



UNITED STATES v. PRIMROSE COAL CO, 

(District Court, D. Colorado. Aprll, 1914.) 

No. 5655. 

1. Public Lands (§ 120*) — Suit fob Cancellation ov Patents — Evidencb 

consideked. 

In a suit by the United States for the cancellation of patents to publie 
land issued under Timber and Stone Act June 3, 1878, c. 151, 20 Stat. 89 
[U. S. Conip. St 1901, p. 1545], on the ground that when the entrymen 
made applieatioit to purchase they knew the lands were coal lands and 
chiefly valuable as such, and fraudulently made the applications and sup- 
ported the same by false affldavits, it was shown that as to two of the 
three entries a coal filing was made In opposition and treated as a con- 
test ; that when the entrymen made their proofs the government by di- 
rection of the Commissioner of the General Land Office was represented 
by counsel, who cross-examined the applicants and their witnesses, and 
examined other witnesses as to the character of the land ; that as to ail 
the entries successive coal filings had previously been made on the land 
and abandoned; that after the proofs were taken a spécial agent was 
sent to personally examine the land, and on his report that it was chiefly 
valuable for timber the patents were issued. Held, that such évidence 
was insufflcient to sustain the allégations of the bill, although several 
years latér it was found that there was coal on the laud, p«rhaps in 
paying quantlties. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

2. Public Lands (§ 106*) — Validity of Patents — Conclusiveness of Find- 

INGS of Executive Depaetment. 

Where the Land Department after full investigation bas determined 
that land sought to be acquired under the Timber and Stone Act was sub- 
ject to entry thereunder, and accepted the applications and issued patents 
therefor, such flndings of fact are conclusive and the décision of the de^ 
partment final. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 104, 301 
302 ; Dec. Dig. § 106.*] 

Suit by the United States against the Primrose Coal Company. De- 
cree for défendant. 

*For other cases see same topic & § numbëb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Frank Hall, Sp. Asst. Atty. Gen., for the United States. 
P. J. Dugan and Miles Saunders, both o£ Pueblo, Colo., for défend- 
ant. 

LEWIS, District Judge. [1] This is a suit to cancel three patents 
issued to three separate entrymen on the ground, as claimçd, that ail of 
the lands were known coal lands when entered but were unlawfully 
acquired under the Timber and Stone Act. The entrymen were Guy 
T. Nash, Hosea B. King and Anna Lillie. The basis of the suit, shortly 
stated, is that each of the entr3'men knew at the time of their respective 
applications to purchase that the lands were coal lands and chiefly val- 
uable as such ; that; with this knowledge they each f raudulently made 
application to purchase under the Timber and Stone Act; that they 
made false affidavits themselves and procured the two supporting wit- 
nesses as to each entry to likewise make false affidavits as to the char- 
acter of the lands ; that they did not make their entries for their own 
use and benefit but for the use and benefit of the défendant herein, and 
that there was a conspiracy between the défendant and the entrymen, 
and others, to thus fraudulently âcquire from the government coal 
lands known by the entrymen and the défendant to be such, and that 
the purpose of the conspiracy was accomplished by an imposition upon, 
and a déception of , the land officiais in this manner. 

Guy T. Nash made his application to purchase the 160 acres in his 
entry on April 8, 1899, and Hosea B. King made his application on 
the same day. June 20th of that year was fixed by the register as the 
day on which proof should be oiïered by the applicants for the purpose 
of showing that the lands sought were more valuable for timber or 
stone than other purposes. Before the day arrived for submitting 
proofs one John James filed a coal declaratory statement in which he 
claimed the right to enter a part of the lands in the Nash and King en- 
tries as coal lands, and on June 19th, the day before the time set for 
taking proofs in the Nash and King entries, the Commissioner of the 
General Land Office wired the register and receiver as follows: 

"Do not issue final certificates on timber land applications of Guy T. Nasli 
iind Hosea B. ICing. Notify Hendersliot wlien proofs are taken." 

Hendershot was one of the field agents in the Land Department. 
About a dozen coal filings had theretofore been made on the Nash tract 
by entrymen and each abandoned, and one had been made on the King 
tract theretofore and abandoned. On June 20th, the day set for the 
proofs, Nash and King each appeared with their supporting witnesses, 
and each claimant and his witnesses made the required affidavits which 
were filed with the register, and thereupon each applicant and his two 
supporting witnesses and two other witnesses, to wit, W. S. Bayles and 
Joseph Ray, were subjected to oral examinations as to the character of 
the lands in the two entries, Mr. Dugan appearing as counsel for the 
applicants and Mr. Hendershot as counsel for the government. Copies 
of the record of this testimony were introduced in évidence, and they 
disclose that each witness was examined and cross-examined at length 
as to the character of the lands in each entry, both as to indications of 
probable coal deposits therein as well as to their value for the timber 
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thereon. Thèse examinations extended iiito the next day. The coal 
filing of James was treated as a contest against the King and Nash en- 
tries. Thèse entries remained in suspense and the government had its 
spécial agent Hendershot, and also its spécial agent O'Brien, make Per- 
sonal examinations of the two tracts and transmit their reports there- 
on to the Commissioner. Each of thèse agents reported that he had 
made.a personal examination of each tract and had found that there 
were no indications of coal upon the lands and that they were most 
valuable for the timber. Hendershot had theretofore reported that the 
lands were coal in character, but he made a second examination, and in 
his latter report he said that he had been misled in his first report for 
the reason that he was net at first correctly informed as to the lines and 
corners of the tracts. The Commissioner by letter of June 5th, 1901, 
advised the register and receiver of the contents of the reports made by 
Hendershot and O'Brien, and in his letter said : 

"In View of the facts being as stated in tlie said reports, above referred to, 
it would appear that the said application for the above tract was a lx)na fide 
application for the timber and stone thereon and not for the alleged coal, that 
Is not shown to be on the said tract," 

The Commissioner transmitted with his letter the final proofs that 
had been ofïered by the applicants and directed the register and receiver 
to take action on the merits of the entries. 

The register and receiver, acting on the direction so given by the 
Commissioner, issued final certificates to Nash and King on their en- 
tries in June, 1901. 

In July, 1901, Nash conveyed the lands in his entry to the défendant 
coal Company in considération of shares of its stock of value, according 
to the proof, of about $1,250.00, and in September, 1901, King for like 
considération conveyed the lands in his entry to the défendant Com- 
pany. The patents for thèse two tracts each bears date April S, 1905. 
At the time of thèse conveyances King and Nash were both members 
of the board of directors of the défendant, and one or both were of- 
ficers of that company. 

2. Anna Lillie made her application to purchase 160 acres, under the 
Timber and Stone Act, on May 25, 1901. The register fixed August 
23rd following as the day on which to offer proof to show that the land 
was more valuable for its timber or stone than for other purposes. On 
that day she appeared and filed her required affidavit called "T'estimony 
of Claimant." She was also subjected to what purports to be an oral 
cross examination, copy of which was introduced at the final hearing. 
Her supporting witnesses, whose aflfidavits were taken at that time, 
were James Lillie and George H. Kennedy, and in addition to their re- 
quired formai aflfidavits they were likewise subjected to oral examina- 
tion. Kennedy testified that he was at that time in the employ of the 
défendant company which had a mine about a mile and a half from 
the Lillie tract. Each witness was examined fully as to the char- 
acter of the land, both as to coal indications and its value for the timber 
on it. Receiver's receipt was not issued to Anna Lillie for her tract un- 
til August, 1904, and her patent bears date February lOth, 1905. 

From a certified copy of a letter from the Commissioner it appears 
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that after the final proof was taken in the Lillie entry tHe receipt and 
certificate were withheld pending an investigation by a spécial agent 
of the office of the Commissioner. The record at the local office had 
been transmitted to the Commissioner of the General Land Office and 
was there considered in connection with the agent's report. Excerpts 
from the report of the spécial agent found in this letter, among other 
things, contain this : 

"Said lands are chiefly valuable for the timber thereon." "It Is further 
stated that îhe claimant, who is a colored woman, résides in Pueblo, Colorado, 
and bas so resided for many years. She has the réputation of saving her earn- 
inga and it is beUeved she has the necessary money as a resuit of her own ac- 
cumulatictos wherewith to pay for said lands. The spécial agent further 
States that after a due and diligent search he is unable to flnd any contract 
of sale involvlng the title to said land ; that there is no évidence whatsoever 
that the entry was made for the use and beneflt, in whole or in part, of any 
other person, flrm or corporation, or that the same has not been made in en- 
tirely good faith. Spécial agent recommends that the application be passed to 
entry and subsequently to patent." "After a careful considération of the en- 
tire record and the agent's report, his recommendations are concurred in." 

After the final certificate was issued on this entry Anna Lillie con- 
veyed the land to Guy T. Nash for a considération of $500.00 which 
the proof shows was paid to her, and some two years later Nash con- 
veyed the lands in this entry to the défendant coal company for a stock 
considération. 

3. There is no proof that the moneys paid for the lands by each of 
the three entrymen were not respectively their moneys, but on the con- 
trary there is some proof that each entryman paid his own money for 
his tract. Neither is there any testimony whatever tending to show 
that the défendant coal company had anything to do, directly or indi- 
rectly, with any of thèse entries at the time they were made or at any 
time until its purchases from the respective entrymen. 

If we were to look at the situation surrounding thèse lands, especially 
the Nash and King entries, at the time of the trial of this case and for a 
few years theretofore, a rational conclusion irom the proof would be 
that they are chiefly valuable for the supposed deposits of coal therein. 
They are within what is now generally known as a well-defined coal 
field. Coal mines hâve been opened on lands adjoining the Nash and 
King entries and show deposits of some coal in those entries ; but the 
situation in that respect is vastly différent from what it was more than 
13 or 15 years ago when thèse entries were made. 

In addition to the coal filings on the King and Nash tracts, which 
had been abandoned as above noted, there had also been coal filings on 
the Lillie tract and they were abandoned. At the time of each of thèse 
entries there was, to say the least, great uncertainty in the minds of 
those who were familiar with thèse lands as to whether or not there was 
coal upon them. With this condition in mind there may be a basis for 
a suspicion that each of thèse entrymen indulged a hope, at the time 
of their respective entries, that coal might some day be found, but this 
is far from finding in the record any substantial proof that each of the 
entrymen knew at the time they made their application to purchase un- 
der the Timber and Stone Act that the lands were chiefly valuable for 
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their coal deposits and were known by them to be coal lands, and that 
thus they each perpetrated a fraud upon the government. Neither the 
act under which the entries were made, nor the coal land act contem- 
plâtes such fortuitousness. The Timber and Stone Act only requires 
in this respect that no valuable deposit of gold, silver, cinnabar, copper 
or cod exists on the land "as déponent verily believes." And the fol- 
lowing section of that act (section 3) does not contemplate that the ap- 
plicant shall assure the known character of the land, but that he shall 
only présent "satisfactory évidence" that the land is of the character 
which it is claimed to be. 

The fraudulent character of thèse entries, upon the part of the en- 
trymen as charged in the bill, is not sustained by the proof. 

[2] 4. But aside from what has been said, and conceding, for prés- 
ent purposes, that the lands were believed by the entrymen to contain 
coal deposits, I think the bill must be dismissed for another reason: 
The proceedings by the Land Department in connection with thèse en- 
tries show beyond any doubt that the question as to whether or not the 
lands in each entry were coal in character, was directly involved in 
each entry. In the Nash and King entries that question was specifically 
presented by the contest of James who sought to hâve the timber and 
stone entries of Nash and King cancelled and to acquire the lands him- 
self under the Coal Land Act (Act March 3, 1873, c. 279, 17 Stat. 607). 
At a hearing of that issue the government was represented by counsel, 
and witnesses were interrogated specifically as to that fact. îlie Com- 
missioner then, before acting, had a personal inspection of the lands 
made by représentatives from his office for the purpose of determining 
whether the lands were coal in character or \vhether they were chiefly 
valuable for the timber upon them. On the testimony taken at the hear- 
ings on the King and Nash entries, together with the reports of two 
spécial agents who personally examined the land, the departmeht reach- 
ed the conclusion that the lands were properly subject to entry under 
the Timber and Stone Act. The same proceeding, substantially, was 
had by the department as to the LiUie entry. The conclusion was also 
reached that the lands she applied for could be entered under the Tim- 
ber and Stone Act. 

The questions of fact involved hère in ail of thèse entries as to wheth- 
er the lands in each instance were coal in character, were involved in 
the inquiry by the department while thèse entries were pending. On 
that inquiry it was determined as a fact that the lands were not coal 
in character and could not be entered as such. 

"The appropriate ofEcers of the Land Department hâve been constituted a 
spécial tribunal to décide such questions, and their décisions are final to the 
same extent that those of other judicial or quasi judicial tribunals are." 
Vance v. Burbank, 101 U. S. 514, 25 L. Ed. 929; U. S. v. Throckmorton, 98 
U. S. 66, 25 L. Ed. 93 ; Steel v. Smelting Co., 106 U. S. 450, 1 Sup. Ct. 389, 27 
L. Ed. 226 ; Baldwin v. Starks, 107 U. S. 465, 2 Sup. Ct. 473, 27 L. Eld. 526 ; 
Sanford v. Sanford, 139 U. S. 647, 11 Sup. Ct. 666, 35 L. Ed. 290; Bishop of 
Nesqually v. Gibbon, 158 U. S. 166, 15 Sup. Ct. 779, 39 L. Ed. 931; Whitcomb 
T. White, 214 U. S. 15, 16, 29 Sup. Ot 599, 53 L. Ed. 889. 

The bill will be dismissed. It is so ordered. 
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In re GELLBB. 
(District Court, D. New Jersey. August 25, 1914.) 

1. Sankruptct (§ 297*) — Jueisdiction or Courts — Territorial Limitation. 

A bankruptcy court of one district cannot, by service of process outside 
o£ that district, obtaln jurlsdlction to order a nonresident, who is not a 
party to the proceedings, to deliver property to a trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 413; Dec. 
Dlg. § 297.*] 

2. Bankruptct (§ 88*) — Parties to Proceedings — Witnesses. , 

Tbe appearance of a nonresident as a witness in bankrtiptey proceed- 
ings, in obédience to a subpoena, does not make him a party to ttie pro- 
ceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112 ; Dec. Dig. § 88.*] 

8. Bankruptcy (§ 170*) — Attobnets' Pees — Re-Examination et Court. 

Banbr. Act July 1, 1S98, c. 541, § 60d, 30 Stat. 562 (U. S. Coœp. St. 
1901, p. 3446), autborizing the re-examlnation by the bankruptcy court of 
fées pald by the bankrupt to an attorney In contemplation of bankruptcy, 
does not apply to fées pald to an attorney by assignées, under a gênerai 
assignment made by the bankrupt prior to the bankruptcy proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. 8§ 267, 271; 
Dec. Dlg. § 170.*] 

In the matter of Isadore Geller, bankrupt. On pétition to review 
iwrder of référée. Reversed. 

Clifford L. Newman and David H. Bilder, both of Paterson, N. J., 
for trustée. 

Henry Waldman, of New York City, for respondent Kadane. 

HAIGHT, District Judge. On a pétition presented by the trus- 
tée in bankruptcy, an order was madè by the référée, to whom the 
above matter had been referred, directing Joseph C. liadane, a rési- 
dent of the State of New York, to show cause why he should not be 
directed to turn over to the trustée certain moneys of the bankrupt, 
which he had collected. A copy of the order to show cause and pé- 
tition were served upon Kadane in the Southern district of New 
York. Upon the return of the order to show cause, Kadane ap- 
peared specially to challenge the jurisdiction of the court. His ob- 
jections were overruled by the référée, and an order was made di- 
recting him to forthwith pay the money to the trustée, subject to 
any Hen that he might hâve thereon for services as an attorney ; the 
amount to be determined upon application to the référée. 

[1] It is to review this order that the matter is now before the 
court. As grounds for reversai, it is urged that the référée had not 
obtained jurisdiction over Kadane, because the order to show cause 
was not served upon him within the territorial limits of this district, 
and that the référée had no authority to make the order, in a sum- 
,mary proceeding, because Kadane was an adverse claimant. The 
view which I entertain hiakes it unnecessary to consider the second 
of thèse grounds. It has been expressly decided, in the following 

•For other cases see same toplc & i numbek in Dec. & Am. Digs. 190Ï to date, & Rep'r Indexée 
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cases, that courts of bankruptcy hâve rio jurisdiction to compel, by 
summary order, one who résides in another district, and who is served 
with process outside of the territorial limits of the court making the 
order, and who has not otherwise become a party to the proceedings, 
to deliver property in his possession, belonging to the bankrupt, to 
the trustée in bankruptcy. In re Waukesha Water Co., 116 Fed. 1009 
(D. C. E. D. Wis.) ; In re Alphin & Lake Cotton Co., 131 Fed. 824 
(D. C. E. D. Ark.) ; Staunton v. Wooden, 179 Fed. 61, 102 C. C. A. 
355 (C. C. A., 9th Cir.) ; In re Rathfon Bros., 200 Fed. 108 (D. C. 
W. D. Mich.); In re Farrell (In re Heintz) 201 Fed. 338, 119 C. C. 
A. 576 (C. C. A., 6th Cir.). The question presented in each of thèse 
cases was identical with that now under considération. Whatever 
doubt may hâve existed as to the inference to be drawn from the dé- 
cision of the Suprême Court in Babbitt v. Dutcher, 216 U. S. 102, 
30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, has been, I think, 
dispelled by the décision of the same court in Acme Harvester Co. 
V. Beekman Lumber Co., 222 U. S. 300, at page 311, 32 Sup. Ct. 96, 
at page 101 (56 L. Ed. 208). In the latter case Mr. Justice Day said : 

"In the opinion in Babbitt v. Dutcher It was pointed out by Mr. Chief Jus- 
tice FuUer, speaking for tlie court, that the jurisdiction of the bankruptcy 
courts, under the aet of 1898, was limited to their respective territorial limits, 
and was In substance the same as that provided by the aet of 1867 [Act 
March 2, 1867, c. 176, 14 Stat. 517], givlng such courts jurisdiction in their 
respective districts in matters of proceedings in bankruptcy. The necessary 
déduction from thèse cases is to deny to the District Courts jurisdiction such 
as was sought to be asserted in this case by the issuing of an tnjunctlon 
against one not a party to the proceedings, and whlch undertook to hâve effcct 
in the distant jurisdiction outside the territorial jurisdiction of the District 
Court. Under the act of 1898, as expounded in the two cases In 216 U. S., 
supra (referrlng to Babbitt v. Dutcher, and In re Elkus), the injunctlon might 
hâve been sought in the District Court of the United States, in the District 
of Missouri, where Personal seiTice could hâve been made upon the Beekman 
Lumber Company." 

In that case the District Court, where the bankruptcy proceedings 
were pending, attempted to enjoin the prosecution by the Beekman 
Lumber Company, a creditor of the bankrupt, of a suit in a state 
court located outside of the territorial limits of that District Court. 
.The injunction was made ex parte, and the question of service of 
process outside of the territorial limits of the court was not directly 
before the court. Mr. Justice Day, however, said (222 U. S. 311, Zl 
Sup. Ct. 101, 56 L. Ed. 208) : 

"Such proceedings could only hâve blnding force upon the lumber eompany 
if jurisdiction were obtained over it by proceedings in a court havlug jurisdic- 
tion, and upon service of process upon such creditor." 

Thèse remarks, taken in connection with those above quoted, dem- 
onstrate conclusively, I think, that it was the opinion of the Suprême 
Court that even had process been, in the fîrst instance, served upon 
the lumber eompany outside of the territorial jurisdiction of the court 
making the order, the order would hâve been invalid. This neces- 
sarily négatives the idea that jurisdiction was obtained in this case 
by a service of process outside of the territorial limits of this court. 

As respects jurisdiction, there is no différence in principle betw6en 
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enjoîning one from prosecuting a suit which would interfère with the 
due administration of a bankrupt's estate, and ordering one to turn 
over to a trustée, for administration under the Bankruptcy Law, 
property of a bankrupt which is held by the former. If a bankruptcy 
court of one district cannot, by service of process outside of that dis- 
trict, obtain jurisdiction to enjoin a nonresident of that district from 
prosecuting a suit, it certainly cannot, by the same means, obtain ju- 
risdiction to order a nonresident to deliver property. As opposed to 
this view, I am referred to the foUowing extract from the opinion of 
the Circuit Court of Appeals of the Eighth Circuit in Thomas v. 
Woods, 173 Fed. 585, 97 C. C. A. 535, 26 L. R. A. (N. S.) 1180, 19 
Ann. Cas. 1080, viz. : 

"Upon the filing of a pétition In bankruptcy, ail property held by or for the 
bankrupt is brought within the eustody of the court of bankruptcy, and, upon 
adjudication, that court Is vested with jurisdiction to détermine ail liens and 
interests affectlag it This jurisdiction is coextensive with the United States." 

The cases cited in support of this statement are: In re Wood & 
Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046; In re 
Granité Citv Bank, 137 Fed. 818, 70 C. C. A. 316; In re Muncie 
Pulp Co., 151 Fed. 732, 81 C. C. A. 116; Guardian Trust Co. v. 
Kansas City S. Railway Co., 171 Fed. 43, 96 C. C. A. 285, 28 L. R. 
A. (N. S.) 620; Dempster v. Waters-Pierce Oil Co. (In re Deinpster) 
172 Fed. 353, 97 C. C. A. 51. I do not think that thèse remarks: 
warrant the construction contended for. The question presented in 
Thomas v. Woods was not one of jurisdiction over the person ; the 
contention was that the district court of Kansas had no jurisdiction 
to make an order respecting property situated in another district. 
In re Wood & Henderson dealt only with the effect of 60d of the 
Bankruptcy Act, which provides for a re-examination of fées paid to 
attorneys in contemplation of bankruptcy proceedings. The scope of 
the décision is limited to cases coming strictly within the provisions 
of that section of the act. Acme Harvester Co. v. Beekman Lumber 
Co., supra. The question presented for détermination in Re Gran- 
ité City Bank related to the power of the court to make an order 
regarding the sale, free from liens, of property of the bankrupt lo- 
cated in another district. The report of In re Muncie Pulp Co. does' 
not indicate that the jurisdiction of the court was questioned, or 
whether there had been service of process within the territorial limits 
of that court. The order directed that a suit be stayed. The case is 
not an authority, if the parties against whom the order was made 
were not served with process within the district. Acme Harvester 
Co. v. Beekman Lumber Co., supra. In re Dempster held that there 
was no ancillary jurisdiction in coui'ts of bankruptcy. This has been 
authoritatively overruled. No question as to jurisdiction of courts 
of bankruptcy was before the court in Guardian Trust Co. v. Kansas 
City S. Railway Co. It was held in Robertson v. Howard, 229 U. S. 
254, 261, 33 Sup. Ct. 854, 856 (57 L. Ed. 1174), that a bankruptcy 
court, in which the bankruptcy proceedings were pending, could 
order a sale by a trustée of property of the bankrupt situated outside 
of the territorial Hmits of'the court. Chief Justice White said: 
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"The légal title to the certiflcates (whlch were treated as real estate In 
another district) being in the trustée, and he being withln the jiirisdlction 
of the court and subject to Its orders, that tribunal could lawfully exert Its 
powers over him, wlthout regard to where the land was sltuated." 

This is in effeot, I think, what was intended to be expressed in 
Thomas v. Woods. The distinction between that class of cases and 
the one to which the case at bar belongs is vital; one relates to ju- 
risdiction over the subject-matter, and the other to jurisdiction over 
the person. The court may hâve jurisdiction over the subject-matter, 
but be powerless to act because it bas not obtained jurisdiction over 
the person. As was said in Toland v. Sprague, 12 Pet. 328, 9 L. Ed. 
1093 (speaking of the jurisdiction of the Circuit Court) : 

"Whatever may be the extent of thelr jurisdiction over the subject-matter 
of suits, in respect to persons and property, it can only be exercised within 
the limits of the district. Congress might hâve authorized civil process from 
any Circuit Court to hâve run into any state of the Union ; it has not done 
so." 

The same may be said with equal force of the courts of bankruptcy. 
Congress has limited their jurisdiction to "within their respective ter- 
ritorial limits." I think it entirely clear, therefore, both upon reason 
and authority, that jurisdiction to make the order in question was 
not obtained by service of process outside of the territorial limits of 
this court. This does not mean that a bankruptcy court is without 
jurisdiction in this case, because, if summary proceedings are proper, 
ancillary proceedings may be instituted in a bankruptcy court of the 
jurisdiction in which the respondent résides. Babbitt v. Dutcher, 216 
U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969; In re 
Elkus, 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. 407; Act June 25, 
1910, c. 412, 36 Stat. 838 (U. S. Comp. St. Supp. 1911, p. 1491). 

[2] It is urged that, if the court had not obtained jurisdiction over 
Mr. Kadane by service of the rule to show cause in the manner above 
stated, it had, nevertheless, obtained jurisdiction, because he appeared 
at an examination urider section 21a of the Bankruptcy Act, and was 
there represented by an attorney. The record discloses that he was 
subpœnaed as a witness and testified as such. The minutes of the 
meeting at which he was examined, reciting the appearances, con- 
tains the foUowing: "Mr. Henry Waldman representing witness, Mr. 
Kadane." It also appears that Mr. Waldman objected to a question 
asked the witness. This took place before the order to show cause 
was made. Under the circumstances, there was not such a gênerai 
appearance as under the gênerai rule would give the court jurisdic- 
tion over his person. He was in no sensé then a party to the pro- 
ceedings ; he was merely a witness. 

[3] It is also contended that the referee's order may be sustained 
on the authority of In re Wood & Henderson, supra, upon the 
theory that part of the money which the order directs Kadane to 
turn over to the trustée is held by him for alleged attorney's fées. 
The money was not paid to Kadane by the bankrupt "in contempla- 
tion of the filing of the pétition by or against him * * * for 
services to be rendered." The money was paid to him by insurance 
companies, by virtue of an assignment made by the bankrupt to two 
216 P.— 36 
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of his creditors for the benefit of ail his creditors. Kadane was first 
employed by the assignées and conducted the negotiations and pro- 
ceedings which brought about the collection of the money. The fact 
that it might hâve occurred to the bankrupt, when he made the as- 
signaient, that proceedings in bankruptcy might thereafter be insti- 
tuted either by or against him, and that the attorney to whom the 
collection of the moneys was intrusted might deduct his fées there- 
from, coupled with the fact that he afterwards attempted to do so, 
cannot be considered as a payment in contemplation of the filing of 
a pétition in bankruptcy, such as is within the purview of section 
60d. Tripp v. Mitschrich (C. C. A.) 211 Fed. 424. In addition, 
the référée did not présume to act under section 60d. He made no 
attempt to re-examine the transaction and fix a reasonable fee, but 
he ordered the respondent to turn over ail moneys, subject to any 
hen for services, to be thereafter determined. If he was acting under 
section 60d, he was required to fix the fee, and then the trustée could 
institute appropriate proceedings to coUect the excess, if any. In 
re Wood & Henderson, supra. 

My conclusion, therefore, is that the référée was without power to 
make the order complained of, and it will accordingly be reversed. 



STATE or MISSOURI ex rel. BABKER, Atty. Gen., r. CHICAGO & A. 

R. CO. SAME V. KANSAS CITY SOUTHERN RY. CO. SAME v. 

CHICAGO, M. & ST. P. RY. CO. 

(District Court, W. D. Missouri, W. D.) 

Nos. 4181, 4188, 4190. 

1. Courts (| 282*) — Fédéral Courts — Jueisdiction — Fédérai. Question. 

Wliere pendlng litigation to détermine the validity of the Missouri 
maximum freight rate law (Laws 1905, p. 102, as amended by Laws 1907, 
p. 171) and the Missouri two-cent passenger rate làw (Laws 1907, p. 170) , 
défendant railroad companies eontinued to charge the pre-existing higher 
rates, and af ter the laws had been sustained by the United States Su- 
prême Court the state Instituted suits against the railroad companies to 
recover the excess freight rates so charged durlng the intérim for the 
benefit of the shippers who had been overcharged, such suits did not in- 
volve a fédéral question, so as to confer fédéral jurisdiction, on the the- 
ory that because the suits were based on the statute there was necessarlly 
a claim involved that such statutes are not violative of the fédéral Con- 
stitution. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 820-824; Dec. 
Dig. § 282.*] 

2. Eemoval of Causes (§§ .32, 52*) — Geounds — Diversity of Citizenship — 

Sepabable Conïrovebsy. 

Where, after the sustaining of the Missouri maximum freight rate law 
(Laws 1905, p. 102, as amended by Laws 1907, p. 171) and the two-cent 
passenger rate law (Laws 1907, p. 170) by the United States Suprême 
Court, the state in its sovereign capacity instituted suits against certain 
railroad companies to recover overcharges by the maintenance of the pre- 
existing rates in the intérim, for the benefit of shippers who had beea 
overcbarged, there was no such diversity of citizenship or separable con- 

*For otber cases see same topic & S nvmbbb m Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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troversy as justlfled a removal ot the actions to the fédéral court, espe- 
cially under a pétition failing to name the parties for whom the action 
was brought, or to show their diverse citizenship, or that their claims 
were oî the jurlsdlctional amount. 

[Ed. Note. — For other cases, see Removal of Causes, Cent DIg. §§ 75, 
102, 103, 105 ; Dec. Dlg. §§ 32, 52.*] 

3. Eekoval or Causes (§ 49*) — Sepabablb Costeoveesy — Fkaud. 

Where a plalntiff elects to déclare a cause of action sued on to be Joint, 
défendant cannot compel plalntiff to make It separable in order to confer 
fédéral jurisdiction, unless there has been fraud in the jolnder In order 
to defeat fédéral Jurisdiction or confer unwarranted jurisdiction on that 
court 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent Dig. §§ 95- 
99; Dec. Dig. S 49.*] 

Actions by the State of Missouri, on the relation of John T. Bark- 
er, her Attorney General, against the Chicago & Alton Raiiroad 
Company, against the Kansas City Southern Railway Company, and 
against the Chicago, Milwaukee & St. Paul Railway Company. On 
pleas to the jurisdiction, and motions to remand to the state court. 
Sustained, and causes remanded. 

John T. Barker, Atty. Gen., of Jefferson City, Mo., William M. 
Fitch, Asst. Atty. Gen., of Jefferson City, Mo., and James P. Gil- 
more, of Tulsa, Okl., for relator. 

Scarritt, Scarritt, Jones & Miller, of Kansas City, Mo., for de- 
fendant Chicago & A. R. Co. 

Lathrop, Morrow, Fox & Moore, of Kansas City, Mo., for de- 
fendant Kansas City Southern Ry. Co. 

Fred S. Hudson, of Chillicothe, Mo., for défendant Chicago, M. & 
St. P. Ry. Co. 

VAN VALKENBURGH, District Judge. In 1905 the Législature 
of the state of Missouri passed an act known as the "Maximum 
Freight Rate Law" (Laws 1905, p. 102), and in 1907 amended said 
act (Laws 1907, p. 171) and passed what is commonly known as the 
"Two-Cent Passenger Rate Law" (Laws 1907, p. 170) ; said laws 
providing for a reduced freight and passenger rate, respectively, in 
the state of Missouri. The défendant railroads sued out writs of 
injunction enjoining the opération and enforcement of thèse laws, 
which injunctions were made permanent by decree on final hearing. 
Meantime the railroads continued to charge and receive the rate ex- 
acted before the passage of said laws. Upon appeals to the Suprême 
Court of the United States, that court ordered the injunctions dis- 
solved and the bills dismissed without préjudice, holding upon the 
record that said rate laws were valid and in effect. The state, at the 
relation of the Attorney General, brings suits to recover the excess 
charged and paid while the injunctions were in force. The défendant 
railroads hâve removed the cases to this court, and plaintifï has fîled 
pleas to the jurisdiction and motions to remand. 

In No. 4188 the Kansas City Southern Railway Company is a 
Missouri corporation, and the removal is based solely upon the al- 

•For otUer cases see sajne topic & 3 nukber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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leged existence of a fédéral question. In the other two cases, in ad- 
dition to this point, défendants rely upon diversity of citizenship and 
separable controversies. The briefs of the immédiate parties hâve 
been reinforced, on behalf of défendants^ by that of the Atchison, 
Topeka & Santa Fé Railway Company, which is interested in a 
similar controversy arising in the Eastern judicial district of this 
State. 

[1] The briefs hâve been read and attentively considered. I am 
clearly of opinion that no fédéral question is involved. The suits are 
not brought on the bond, nor for any damage accruing from the in- 
junction as such. They seek merely to recover alleged overpayments 
of rates and charges made under practical duress, and in violation 
of the terms of what has now been adjudged to be valid state régula- 
tion. Litigation of the same or similar questions, or of rights grow- 
ing out of adjudications in fédéral courts, is not confined to fédéral 
jurisdictions. In this connection it has been suggested that "plead- 
ing by plaintiff of the maximum rate statutes of Missouri and his re- 
liance thereon is a claim of the validity of said statutes, and the 
pleading thereof invokes the sanction of the fifth and fourteenth 
amendments of the Constitution of the United States," and that 
consequently there inheres in the pleading, by necessary implica- 
tion, claim of the validity of the statute; that this means that said 
pleaded statutes do not deprive one of his or its property without 
due process of law, and hence do not violate, but on the contrary in- 
voke the sanction and protection of, the fifth and fourteenth amend- 
ments to the Constitution of the United States. If this be true, any 
suit founded upon a state statute necessarily involves a fédéral ques- 
tion by implication, and ail such litigation would be automatically, 
upon suggestion, transferred from state to fédéral jurisdictions. The 
statement of such a necessarily far-reaching resuit reveals the infirmity 
of this contention. 

[2] Nor do I think that either diversity of citizenship or separable 
controversy, within the purview of the removal statute, is disclosed. 
We must take the case as made by plaintiff in its pleading; but one 
party plaintiff is named, and there can be no question, under the dé- 
cisions, that that is the state of Missouri, and not the Attorney Gen- 
eral. The statute authorizes the Attorney General to prosecute ac- 
tions on behalf of the state. This pleading is in the usual form for 
that purpose; a form which has by analogy received the approval 
of the Suprême Court of the United States. The pétition claims and 
seeks to recover for the state a large sum of money alleged to hâve 
been paid out for excess charges ; so that the state appears as a 
real and substantial party to the controversy. In addition to this, a 
recovery is sought for the benefit of any shipper who desires to come 
in and avail himself of the recovery. If the state has the right to 
recover for the shippers in this way, it is no less the sole party to 
the suit, whether as trustée or otherwise; and in neither capacity 
does diversity of citizenship exist. Furthermore, no parties are 
named as plaintiffs, and no such shippers become parties until they 
présent their claims. Consequently, as the case now stands, for ju- 
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risdictional purposes, there is but one party plaintiff, and that is the 
State of Missouri. But even though we concède the contention that 
other parties are contemplated, and may be treated as existing, they 
are nowhere named. The pétition for removal does not name them, 
nor their résidence, nor show that their claims are above the jurisdic- 
tional amount. Therefore no such a case of diversity of citizenship 
as would confer jurisdiction upon this court is disclosed, and the plea 
must fail on this ground. 

[3] Again, if it be conceded that such parties are, in eflFect, before 
the court, and that the controversies between them and the défend- 
ants would ordinarily be separable, nevertheless the removal statute 
contemplâtes separable controversies in case of two or more défend- 
ants. Where parties having separable interests voluntarily join as 
plaintiffs, the case is not otherwise than it would be if they were com- 
pelled to unité. They may exercise their élection to déclare the cause 
of action joint; and while the joinder may be defeated in a trial of 
the cause, the misjoinder, if it be one, cannot confer the right of re- 
moval. Such seems to be the universal holding. The Suprême Court 
has repeatedly announced that, from the standpoint of removal, a 
défendant cannot compel a plaintiff to make separate a cause of ac- 
tion which he has elected to déclare as joint, unless there has been 
fraud in the joinder in order to defeat the jurisdiction of the fédéral 
court, or to confer unwarranted jurisdiction upon that court. In 
this case no fraud is alleged nor specifically set out, as required. On 
the face of things no fraud can be inferred. By joining résident ship- 
pers as plaintiffs, it could not hâve been intended to defeat the ju- 
risdiction of the fédéral court, because that is the only act that could 
possibly confer that jurisdiction, the state itself being immune. On 
the other hand, the state has not sought to confer jurisdiction upon 
this court by fraudulent means, for it is expressly denying the juris- 
diction of this court. So that no question of fraud is presented. 

It may be that the court to which such objections are properly ad- 
dressed will décide that any such joinder is improper, that the state 
cannot recover for the individual shippers, and that no recovery can 
be had except upon the injunction bond ; but thèse are considérations 
that concern the merits, and not the question of removability. Such 
matters not being présent for détermination, I express no opinion 
whatever concerning them. 

It foUows that the pleas and motions must be sustained, and the 
cases reraanded to their several state jurisdictions. It is so ordered. 
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SCHUEDE V. ZENITH S. S. CO. 
(District Court, N. D. OMo, B. D. June 3, 1914.) 
No. 8694. 

1. Admibaltt (§ 1*) — Jttrisdiction — Nature and Scope. 

In View of article 3, § 2, of tlie Constitution, extending tbe power of 
tlie fédéral courts "to ail cases of admiralty and maritime jurisdiction," 
which practically adopted the gênerai law of admiralty as tlie law of this 
country, such gênerai law in force wlien the Constitution was adopted, 
and not modifled by act of Congress, has tlie same force and is to be 
treated with the same considération as must be given to statutes on the 
subject, and rights given thereby cannot be modifled by state enactment. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 1-17; Dec. 
Dig. § 1.*] 

2. Admiralty (§ 2*) — .Tdrisdiction — Saving of Common-Law Remedt. 

Judicial Code (Act March 3, 1911, c. 231) § 24, subsec. 3, and section 
256, subsec. 3, 36 Stat 1091, 1160 (U. S. Comp. St. Supp. 1911, pp. 136, 
234), which saves to suitors against the exclusive jurisdiction of admir- 
alty "in ail cases the right of a common-law remedy when the common 
law is compétent to give It," does not give a suitor who has a right of 
action growing out of a maritime contract the rigbt to go into a law court 
to flnd a new remedy; but he may employ a common-law forum, if one 
Is found compétent to work out the rights involved in his contract. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 18-28; Dec. 
Dig. § 2.*] 

3. Master and Servant (§ 25014, New, vol. 15 Key-No. Séries) — Personal In- 

juries— Right or Action — Injuries to Seaman — What Law Govebns. 
The provisions of the law maritime as to the relation of a seaman to 
his employment are part of the substance and obligations thereof, which 
cannot be modifled by state law ; and in case of an injury to a seaman 
In the course of his employment the maritime law détermines his rights in 
an action to recover therefor, to the exclusion of the law of the state 
where the injury occurred and the suit is brought, whether it is brought 
in a state or in a fédéral court 

At Law. Action by George Schuede against the Zenith Steamship 
Company, removed from state court. On motion to strike out parts 
of answer. Denied. 

Newcomb, Newcomb & Chapman and Frank M. Cobb, ail of 

Cleveland, Ohio, and W. J. Mahon, of New York City, for plaintiflf. 

Goulder, Day, White & Garry, of Cleveland, Ghio, for défendant. 

KILLITS, District Judge. The plaintifï, at the time of the injury 
of which he complains, was a wheelsman upon the Saxona, a vessel 
then enrolled and licensed to navigate the Great Lakes, and owned 
by the défendant, a Minnesota corporation. In the pétition the plain- 
tiff refers his injury to defective rigging and to an improvident order 
made while the vessel was moored toa dock in the river at Cleve- 
land, in waters within the jurisdiction of maritime law. The Gen- 
essee Chief, 12 How. 443, 13 L. Ed. 1058. 

This action was begun at law in the state court, and was removed 
to this court because of diversity of citizenship. The proposition be- 
fore the court requires the same détermination as if the case were 

•For other cases see same topic & i mdmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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still in the state court. Défendant pleads that plaintiff's employment, 
in the course of which he was injured, was under a maritime con- 
tract, and that his rights of recovery in such an action as this are 
determinable by the incidents of such a contract. Averments of the 
answer in this îjehalf are made the subject of a motion to strike out, 
and thereby the question is raised whether in the trial of this action 
the défendant may demand the apphcation of the maritime law re- 
specting the rights, duties, and Habihties of master to seaman and 
the relation of fellow servant and the force to be given to the prin- 
ciple of contributory négligence, or whether the action is to be con- 
trolled by the Ohio Employers' Liability Act (section 6244 et seq., 
General Code). Involved in the questions of construction are the 
provisions of paragraphe 3, respectively, of sections 24 and 256 of 
the Judicial Code of the United States (Act March 3, 1911, section 
711, R. S. U. S. [U. S. Comp. St. 1901, p. 577]), for a saving to suit- 
ors against the exclusive jurisdiction of admiralty "in ail cases the 
right of a common-law remedy, when the common law is compétent 
to give it." 

It is clear that plaintifï could hâve proceeded in admiralty for an 
injury arising in the course of such employment either in rem or 
in p^rsonam, in which case his rights would be determinable only by 
the principles of the maritime law ; and it seems, therefore, to be the 
contention of his counsel that, because of the language quoted above 
from the Judicial Code, he has the option of entering the state court 
and at law there work out his rights by the law of the forum, enjoy- 
ing whatever advantages he believes the state law offers to one com- 
plaining of injuries received in his master's service. It must be con- 
ceded that the plaintifï's employment was under a maritime contract. 
Gabrielson v. Waydell, 135 N. Y. 1, 31 N. E. 969, 17 L. R. A. 228, 
31 Am. St. Rep. 793; Comell Steamboat Co. v. Fallon, 179 Fed. 293, 
102 C. C. A. 345. Both the gênerai admiralty law and its statutory 
modifications treat, and hâve always treated, those engaged as sea- 
men with particular favor, and the law in admiralty defines with par- 
ticularity the reciprocal duties and responsibilities of owner and 
crew, master and seaman. The Osceola, 189 U. S. 158, 23 Sup. Ct. 
483, 47 L. Ed. 760. 

[1] We agrée with counsel for défendant that the principles of 
the gênerai maritime law in force in the United States and not the 
subject of spécifie enactment by Congress are to be treated as if ac- 
tually on the statute books. This must be construed to be the effect 
of section 2, article 3, of the Constitution, extending the power ot 
the fédéral courts "to ail cases of admiralty and maritime jurisdic- 
tion," thus pi-actically adopting the gênerai law of admiralty as the 
law of this country, and such gênerai law in force when the Consti- 
tution was adopted and not modified by act of Congress has the same 
force and is to be Jreated with the same considération which must be 
given to statutes upon the subject. Murray v. Chicago & North- 
western Railroad Co. (C. C.) 62 Fed. 24; The Lottawanna, 21 Wall. 
558, 22 L. Ed. 654. A state may not pass any act which abridges or 
enlarges the responsibilities or duties of maritime law. Rights in 
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admiralty cannot be affected by state enactment. The Moses Taylor, 
4 Wall. 411, 18 L. Ed. 337; The Hine v. Trevor, 4 Wall. 555, 18 
L. Ed. 451; The Lottawanna, supra ; Butler v. Boston Steamship Ce, 
130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017; Workman v. New 
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 

[2] But for the exception in the act of 1879 (section 711, R. S.), 
carried into the présent Judicial Code, allowing suitors recourse to a 
compétent common-law remedy, it would seem that the citations above, 
asserting the controlling force of^ gênerai and statutory maritime law, 
indicate the necessity to overrule the motion before the court. To ad- 
vance that saving clause as a reason why the plaintiff may escape what 
he may assume to be the disadvantages incident to his maritime contract 
and seek the advantages of the state law in his suit in a state court upon 
such a contract is, in our judgment, to misapprehend what is meant in 
this provision by the word "remedy." It must be observed, as suggest- 
ed by Justice Field, in The Moses Taylor, supra, quoted approvingly 
in The Glide, 167 U. S. 606, 617, 17 Sup. Ct. 930, 42 L. Ed. 296, 
that what is saved to a suitor "is not a remedy in the common-law 
courts, but a common-law remedy" ; that is, as we paraphrase it, the 
suitor who has a right of action growing eut of a maritime contract 
may not go into a law court to find a new remedy, but he may em- 
ploy a common-law forum, if one is found compétent to work eut 
the rights involved in his contract. 

[3] In the case before us, the maritime law is not so favorable to 
the plaintiff touching the range of défense to his action as would be 
the Ohio law; but those défenses which he seeks to avoid are in- 
cidents to and, as against him, liabilities of his contract. They help 
define his contract of employment, and hence, although employable 
against him in défense, are no part of the remedy, as that terni is 
used in the saving clause of the Code. The clause "leaves open the 
common-law jurisdiction of the state courts over torts committed at 
sea" (The Hamilton, 207 U. S. 398-404, 28 Sup. Ct. 133, 52 L. Ed. 
264), and, in our judgment, does nothing else. The extent of liabil- 
ity for such a tort to be enforced in a common-law jurisdiction is to 
be restrained by the law which created the relation in which it was 
committed. This is the position taken by the court in Gabrielson v. 
Waydell, supra. It is precisely the distinction dràwn in cases deal- 
ing with conflicts between the lex loci contractus and the lex fori, 
well illustrated in the case of Heaton v. Eldridge, 56 Ohio St. 87, 
46 N. E. 638, 36 L. R. A. 817, 60 Am. St. Rep. 737, enforcing the 
principle that: 

"Contracts receive their sanction from the law of the place where they are 
exécutée! and to be performed, and their interprétation is controlled by that 
iaw ; but the remedy upon the contract will be administered according to the 
law of the place where the remedy is sought" 

The Suprême Court of Ohio held that the staptute of frauds may, 
in an action in this state, be pleaded against the enforcement of a 
contract made in Pennsylvania, where no such statute was in force 
against the contract, because the défense did not afifect the obliga- 
tions under the contract, but their enforcement only. In Davis v. 
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Morton, 5 Bush (Ky.) 160, 96 Am. Dec. 345, set-off against the 
maker was allowed against the remote indorsers of a note made in 
Tennessee, but sued on in Kentucky, because the Kentucky law of 
set-off, in the court's judgment, belonged rather to the remedy then 
to the substance. In Downer v. Chesebrough, 36 Conn. 39, 4 Am. 
Rep. 29, it was held that the lex fori controUed the remedy upon a 
contract, but the lex loci contractus governed its obligations. 

As we look at it, the provisions of the law maritime as to the rela- 
tion of a seaman to his employment are part of the substance and 
obligations thereof, which cannot be modifîed by state law, even 
through recourse to the saving clause of the Code. The question 
before the court has apparently never been specifically passed upon 
by a court of higher jurisdiction than ours, so far as we know; but, 
so far as the force of the expression of the Judicial Code granting 
this saving to suitors has been discussed at ail by the Suprême 
Court of the United States, it has been consistent entirely with the 
position which we take, as Ls seen by citation above from The Hamil- 
ton and The Moses Taylor. An earher case is that of Steamboat 
Co. V. Chase, 16 Wall. 532, 534, 21 L. Ed. 369, in which it was urged 
that the saving of a right to enter the state courts was not applicable 
to a case where the right of action which might hâve been enforced 
in admiralty was not created by a state statute enacted subséquent to 
the passage of the Judiciary Act. The court says : 

"Questions of the kind (such as we hâve before us hère) cannot arlse In 
sults In rem to enforce maritime liens, as the common law is not compétent 
to give such a remedy. and the jurisdiction of the admiralty courts in such 
cases is exclusive. Such a question can only arise in Personal suits, where the 
remedy, in the two jurisdictions, is tcithout any substantial différence. Ex- 
amined carefuUy, it is évident that Congress intended by that provision to al- 
low the party to seek redress in the admiralty if he saw fit to do so, but not 
to make it compulsory in any case where the common law is compétent to 
give him a remedy. Properly construed, a party under that provision may 
proceed in rem in the admiralty If a maritime lien arises, or he may bring 
a suit in personam in the same jurisdiction. or he may elect nôt to go into ad- 
miralty at ail, and may resort to his common-law remedy in the state courts, 
or in the Circuit Courts of the United States if he can make proper parties to 
give the Circuit Court jurisdiction of his case." 

In The Belfast, 7 Wall. 624, 644, 19 L. Ed. 266, Justice Clififord 
uses this language : 

"Undoubtedly most common-law remédies in cases of contract and tort, as 
glven în common-law courts, and suits in personam in the admiralty courts, 
hea/r a strong resemMance to each other, and it is not, perhaps, inaccurate to 
regard the two jurisdictions * * * as concurrent." 

Again, the same Justice, in Steamboat v. Chase, in the opinion 
from which we hâve just quoted, calling attention to the fact that 
"différent Systems of pleading and modes of proceeding and différ- 
ent rules of évidence prevail in the two jurisdictions," says that the 
"state Législatures may regulate the practice, proceedings, and rules 
of évidence in their own courts," which, when the action is at law 
in a fédéral court, shall, as far as applicable, become rules of décision. 

It seems impossible to resist the conclusion that thèse justices are 
conceding nothing more than the right of a suitor to enter a state 
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court at law to hâve there liLs demands heard and determined ac- 
cordiilg to the practice, procédure, and rules of évidence in that ju- 
risdiction, and for no other purpose, and that they do not construe 
the provision as giving the suitor, with that option, an enjoyment 
of a change in the character and measure of his demands, and of the 
responsibilities and défenses of his master, under the contract under- 
lying the action, a change due to the fact that between admiralty and 
at law in the state jurisdiction there is a diversity of incidents at- 
taching to employment. Otherwise, Justice CHfford could not hâve 
said, accurately, that the remédies in the two courts are "without 
any substantial différence," or that they hâve such a "strong re- 
semblance to each other" that they may fairly be regarded "as con- 
current," nor would Justice Field hâve distinguished between "a 
remedy in the common law" and "a common-law remedy." 

In construing a statute, it is the duty of the court to avoid, if it is 
reasonably possible, that interprétation which works out inequality, 
inconvenience, or absurdity. A construction involving consistency, 
equality, and convenience of those afïected, and consonance with the 
spirit of the law generally, is preferred of a statute, unless the lan- 
guage is plainly an obstacle thereto. 

The plaintifiE proceeds on the theory that the law of Ohio applies 
against the Minnesota corporation, and the Ohio jurisdiction at- 
taches in the présent case, because the accident happened in an Ohio 
tributary to the Lakes. There may be some doubt whether it is not 
the law of the Saxona's home port and the jurisdiction of Minnesota 
which control, if there is no fédéral law applying (Thompson Towing 
& Wrecking Association v. McGregor, 207 Fed. 209, 124 C. C. A. 
479) ; but, assuming that plaintiff 's contention is right, then two con- 
séquences foUow his construction of the saving clauses in sections 
24 and 256 of the Judicial Code, both provocative of inconvenience, 
inequality, inconsistency and almost absurdity : 

First. The défendant, for torts on contract committed by it of pre- 
cisely the same character, and upon servants of precisely the same 
class, would be subject to as many varieties of responsibility, and 
would be compelled to vary its défenses as the laws pertaining to the 
incidents of service dififer in the several places of accident. There 
are eight state jurisdictions bordering upon the Waters in which the 
Saxona plies, and it is conceivable that eight seamen of the same 
class each might meet in his employment with an injury substantially 
of the same class in a port of each of such jurisdictions, each claim- 
ant enjoying a common right of recovery under the maritime law or 
a différent right under the local law. 

Second. A seaman would enjoy the option of a uniform contrac- 
tual right under the law maritime, or to vary under local laws the 
incidents of the contract as he proceeds from port to port and as he 
had occasion to invoke such rights. In Buffalo his contract would 
be one thing; in Cleveland, if the Ohio law differs from that of 
New York, it would hâve another phase; to change its color again 
in Détroit, Milwaukee, Duluth, Chicago, and Michigan City, if the 
laws of their several jurisdictions, respectively, pffered peculiarities. 
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Thèse conditions, with ail their inconveniences and inequalities and 
unnecessary burdens, are not compelled by the language of the sav- 
ing clause in question, and should be avoided in construing that pro- 
vision. 

It seems reasonable to urge an analogy between the law maritime 
respecting the incidents of a seaman's employment as of gênerai and 
exclusive application when it comes to a détermination of the em- 
ployer's responsibility for an injury in line of duty, and the fédéral 
law relating to the liability of carriers by railroad to their employés 
(Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, 
p. 1322]). Before the act was passed, an action by an injured em- 
ployé was governed by the law of the jurisdiction in which the cause 
thereof arose. Congress had not legislated upon a subject within 
its power; hence the states were privileged to apply their own laws. 
Now the fédéral law fixing the limits and controlling the rights and 
liabilities of the parties must be applied to the exclusion of the local 
law, although a state forum may be entered for a remedy. Erie Rail- 
road Co. V. Welsh, 89 Ohio St. , 105 N. E. 189. 

In the case of a cause of action for an injury incurred in the course 
of a maritime employment, to avoid the manifest inconveniences and 
inequalities involved in plaintifï's interprétation of the saving clause 
in question, it is not only reasonable, but well within the language 
of the law, to require whichever court, state or fédéral, is entered to 
work out a remedy, to enforce the gênerai and uniform law maritime 
under which the contract of employment was made. 

We are not in conflict with the long line of cases cited and ex- 
amined, dealing with deaths resulting from marine torts, and in which 
state laws are applied in proceedings in admiralty as well as in ac- 
tions at law in state and fédéral courts. It is worthy of note that in 
ail thèse cases, from one of the earliest (Steamboat Co. v. Chase, 
supra) to the latest (The Hamilton, supra, and Thompson, etc., v. 
McGregor, supra), the application of state laws is sustained, not be- 
cause such laws can be utilized in ail cases when a suitor prefers to 
enter a state court, but because, "where no remedy exists for an in- 
jury in the admiralty courts, the fact that such courts exist and exer- 
cise jurisdiction in other causes of action leaves the state courts as 
free to exercise jurisdiction in respect to an injury not cognizable in 
the admiralty as if the admiralty courts were unknown to the Con- 
stitution and had no existence in our jurisprudence" (Steamboat Co. 
v. Chase, supra). In admiralty no remedy exists for a death result- 
ing from a marine tort. In Cornell Steamboat Co. v. Fallon, 179 
Fed. 293, 102 C. C. A. 345, Circuit Court of Appeals, Second Cir- 
cuit, a death case, action at law under the New York modification of 
Lord Campbell's Act, it was pointed out that décèdent, a seaman in- 
jured in the service of his vessel, had he lived to sue either at law 
or in admiralty, would hâve had his rights determined by the law 
maritime affecting his contract of employment, whereas his adminis- 
tratrix was privileged to use the state law. 

A careful reading of Murray v. Pacific Coast Steamship Co. (D. C.) 
207 Fed. 688, District Court of the Western District of Washington, 
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discloses that, while the question now before this court there arose, 
it was not found necessary to décide it. Nor do we find StoU v. 
Pacific Coast S. S. Co. (D. C.) 205 Fed. 169, decided by the same 
court, necessarily inconsistent with our position hère. 

Our conclusion is that the Ohio Employers' Liability Act, com- 
monly known as the "Norris Act," is not applicable to a maritime con- 
tract of eniployment, and that the motion to strike out should be 
overruled. 



THE A. A. RAVEN. 

(District Court, E, D. Pennsylvania. August 22, 1914.) 

No. 4. 

Collision (5 91*) — Steam Vessbls Meeting — Violation of Passino Agree- 

UENT. 

A collision at nlght on the Delaware river between the government 
dredge Delaware which was slowly working upstream to the eastward of 
the center of the channel and the steamship Kaven going down with the 
ebb tide In the center of the channel when signais for passlng port to port 
were exchanged held due solely to the fault of the Baven which, instead 
of keeplng her course or bearing to starboard, swung to port and struck 
the Delaware at a point some 300 feet to the east of the middle of the 
channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192 ; Dec. 
Dig. § 91.*] 

In Admiralty. Suit for collision by the United States as owner of 
the steam dredge Delaware against the steamship A. A. Raven, O. J. 
Chalsen, master. Decree for libelant. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, 
U. S. Atty., both of Philadelphia, Pa., for libelant. 

Harrington, Bigham & Englar, of New York City, and Conlen, 
Brinton & Acker, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. Spécial findings of facts and con- 
clusions of law as reached in this case are filed herewith. The case 
turns whoUy upon the facts. The légal conclusions are merely 
formai. 

An outline statement of the main facts may be given in short com- 
pass. The dredge Delaware is used in the work of the deepening of 
the channel of the Delaware River and Bay. The steamship Raven 
plies between the port of Philadelphia and New Orléans. They col- 
lided on the night of December 5, 1913, about 9 o'clock p. m. The 
dredge was steaming up the river and the Raven down. The tide 
was on the ebb ; the conditions of wind and weather quiet. Both 
vessels were within the limits of the Liston Range. They collided at 
a point near the eastern edge of the channel about opposite black 
channel buoy No. 3, below Liston Point, in the state of Delaware. 
The dredge at the time had her tanks full and was engaged in the 

•For other casea see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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work of what îs called "agitating." The thing donc is stirring up 
the loose bottom sédiment so that it may be carried downstream. 
Not considering tide effect the Delaware was moving at a speed 
of about 5 miles and the Raven 9 or 10 miles per hour. The flow 
of the tide was at the rate of about 2i/^ miles. The Raven showed 
the usual and conventional lights. The Delaware showed, in addi- 
tion, spécial lights unauthorized by law and condemned by the judg- 
ment of seafaring men. The only color of authority for their use is 
a régulation of the office of the United States engineers which had 
adopted the lights as a spécial signal to be displayed by dredges when 
at work. The main purpose was to indicate when other vessels should 
pass them on the one side or the other or indifïerently on either side. 
The lights as displayed meant that the Delaware might be passed 
either to starboard or to port. They were therefore neutral, and 
the conditions as to lights the same as if none were shown. It would 
doubtless be better to show no such lights, because they would be 
strange and therefore confusing to any one uninformed as to their 
spécial meaning. The Raven, however, knew of their use and the 
purpose of it. 

Thus stand the gênerai facts upon which ail witnesses are agreed. 
The controverted Tacts will appear in such discussion of the case of 
which there may be need. 

It would be easy to take a view of this case upon which the mind 
could rest satisfied except that it involves convicting the navigators 
of one vessel or the other of almost unbelievable culpability. Start- 
ing with the proposition that the case as presented by the libelant 
rests upon a finding of the mismanagement of the Raven so gross 
as to defy credence in the accusation, the proctors for the respondent 
hâve built up a theory accounting for what occurred which is most 
enticing. One criticism to which it is open, however, is that it in- 
volues a finding of culpability on the part of the Delaware just as 
staggering. This criticism is anticipated and met by another theory 
which accounts for and explains the négligence of the navigators of 
the dredge. Another criticism to which the respondent's théories 
are exposed is that they are largely without evidential support, and 
where there is testimony to support them in part, the testimony is con- 
tradicted and the weight of the whole evdence is aganist the respondent. 

The case for the libelant is clear and soon told. The ship channel 
is 600 feet wide. The range lights give a line up and down mid- 
channel. The dredge was proceeding in a course to the eastward 
of this line. The Raven was directly on the range. That the ex- 
pected course of each vessel was to hold her course or bear to star- 
board is manifest. The Delaware bore to starboard and the Raven 
held her course. In passing, each vessel would hâve had the other 
on her port bow. The Raven blew her whistle, indicating this. The 
Delaware answered. The boats should then hâve passed port to 
port. The positions of the vessels presented no élément of the danger 
of a collision and suggested none. The space separating the course 
of each was then about 300 feet. The Raven was foUowing the 
middie line of the channel and the Delaware was east of this course. 
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and, having ported her helm, was bearing eastward. With the rela- 
tive position of ship and dredge, such as described, the Raven put 
her helm hard to starboard. She had a fairly strong ebb tide under 
her, and was going over the ground at least 12 miles per hour. The 
water was smooth. Measured along the range line to a point op- 
posite the point of collision she was 1,000 feet away. The latéral 
distance was then about 350 feet. She did not slow down, and under 
the conditions of speed, tide and water prevailing, she swung around 
on an arc which brought her bow in meeting with the port side of 
the dredge about 15 feet aft of her stem. With a few feet more the 
Raven would hâve cleared the dredge. Such were the movements of 
the Raven up to this time. In the meantime the Delaware was doing 
what she could to avoid the collision, which became imminent as 
soon as the Raven changed her course. The dredge sounded a 
danger signal, ordered her engines full speed astern to check her 
headway, and then put her helm hard to port and followed this with 
her starboard engine astern and port engine ahead. She had been 
going through the water at a speed of five miles per hour. At this 
speed with the tide against her, her helm ported, and her engines 
working as described, she would swing to starboard almost as on a 
pivot. The resuit of this movement of each vessel was to push them 
clear of each other. The tug Gettysburg, with two barges in tow, 
and several fathoms of Une out to her nearest barge, was going up 
the river about 1,000 feet eastward of the point of collision. The 
Raven swung so far to the eastward that collision with this first 
barge was threatened, and indeed seemed imminent, but was avoided 
by the Raven being swung back into the channel. 

This account of what happened is supported by the testimony of 
those aboard the dredge, the Gettysburg and her two barges, and is 
consistent with and corroborated by the position of the vessels at 
and after the collision. Thèse facts compel a finding in favor of the 
libelant. 

It would be interesting, but give undue length to this opinion, to 
discuss the theory of the collision advanced by the proctors for the 
respondent, and by which they account for it by throwing the whole 
blâme upon the Delaware and fully exculpating the Raven. The 
findings of facts which we hâve felt obliged to reach dispose of the 
theory by leaving it without any facts for its support. 

A decree in favor of the libelant, with an allowance to it of costs, 
may be prepared and submitted. We hâve not found the amount of 
damage, because we hâve been relieved of this duty by an arrange- 
ment between counsel. 



m EE BOOTH 57& 

In re BOOTH. 
(District Court, N. D. New York. 1914.) 

Bankbitptot (§ 336*) — Claims — Amendment — Filing. 

Where an attorney for certain labor claimants acqule-sced tn a referee's 
return oî the claims because the proof was Insufflclent, and had sought to 
cure the defects by flllng his own atfidavit, which the référée refused to 
receive, the defects being substantial and no steps to refile having been 
made nntil more than a year thereafter, the claimants' right then to 
amend and refile was barred. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 523, 524; 
Dec. DIg. § 336.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Ray- 
mond M. Booth. Pétition to review a referee's order denying the 
pétition of Patrick Burns for leave to file an amended proof of claim. 
Aifirmed. 

Del B. Salmon, of Schenectady, N. Y., for petitioner Burns. 
G. V. Schenck, of Albany, N. Y., for trustée. 

RAY, District Judge. On or about November 27, 1912, and after 
some preliminary talk and correspondence, the attorney for certain 
persons (some 35 or 36), including Burns, sent to the référée the 
labor claims of his cHents, which were returned by the référée as in- 
formai, imperfect, not made out according to law, etc. The référée 
refused to file them. The attorney under date of December 9, 1912, 
then wrote : 

"Your letter of November 29th and the suggestions thereln made hâve been 
very carefully consldered by me. I agrée with you in every respect, however, 
I find that it wIU be almost Impossible for me to hâve the proofs re-executed, 
and am sending you an affidavit made by myself supplying the date requlred, 
which I trust will be acceptable as supplemental to the proofs as originally 
executed. 

"The facts, of course, are as stated in the proofs as read in conjunction wltb 
my affidavit, and It would seem to me that there can be no resultlng Incon- 
venience to trustée or credltors should my affidavit be sufflciently expllclt to 
furnish ail the data requlred. If satlsfactory kindly advise me. 

"ïhanking you agaiu for your many courtesles in the matter, I am." 

Ilie référée replied : 

"While I should be glad to accept the affidavit submitted by you In the 
Booth matter as covering the objection to the thirty-six claims which I hâve 
heretofore returned to you for correction, It is quite Impossible for me to do 
so. I am sorry to impose upon you the trouble of presenting ail the claims in 
the requlred form, and 1 should be glad to suggest some short method by 
which the necessary resuit may be obtalned ; nevertheless the law demands 
that each clalm shall be complète and perfect and in such plain and accurate 
terms as will enable any party in interest to détermine for himself exactly 
what tlie claim represents and what its merits are. Accordiugly I herewith 
retnni your affidavit." 

The claims as made were retained by the attorney. Same were 
not amended or corrected or returned to the référée. The adminis- 
tration of the estate proceeded in due course, and thèse claimants, 

•For other caaes sm same topio & i humbbk in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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including Burns, were not represented and made no further move 
in the matter of proving their daims or having them allowed. 

In May, 1914, more than a year after adjudication, the petitioner 
filed his pétition and presented a so-called amended claim for Burns, 
making a test case, asking tliat such amendment be allowed and the 
amended claim filed. This, and I assume the others, are labor claims, 
and it is alleged they are preferred or entitled to priority under sub- 
division 4, § 64, of the Bankruptcy Act (July 1, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]). 

The référée denied the motion to file the so-called amended claim 
on theground of lâches, and that no proof of claim had been filed 
within the year allowed for filin g claims. It seems to me, notwith- 
standing the equities involved, that the attorney for thèse claimants 
acquiesced in the return of the claims unfiled, and conceded that they 
were not entitled to be filed, and that the matter stood as though no 
proofs of claim at ail had been sent to the référée until long after the 
time to présent and file proofs of daim had expired, and that the 
référée was without power to grant the prayer of the pétition of Burns 
to file the alleged amended claim in 1914. 

Claims, to be entitled to filing, must contain certain averments, 
State certain facts, and, clearly, if a claim is refused filing and is re- 
turned and the claimant acquiesces in the return and permits the 
year to go by before filing either new or amended proofs, he cannot, 
in the absence of fraud, be allowed to corne in and file thereafter. 
Hère there was no fraud. The référée gave notice of the defects, 
refused to file and gave notice, refused to accept an affidavit as an 
amendment and gave notice of that action, and the creditor took no 
action until more than a year thereafter. It seems to me clear that 
the application came too late and that the order of the référée must 
be affirmed. The defects in the proofs of claim ofïered werie not 
formai merely, but went to the validity of the claim itself. This was 
conceded, and the matter remained in this condition with no claim 
in behalf of Burns on file while meetings of creditors were being 
held, action taken, and a dividend declared. 

Order affirmed. 
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CHICAGO, M. & ST. P. EY. CO. v. OLD COLONT TRUST CO. et al. t 
(Circuit Court of Appeals, Elghth Circuit. July 29, 1914.) 
No. 4103. 

1. Eailboads (I 91*) — Crossing Otheb Raileoads — Validity and Construc- 

tion OF Agbebment. 

An electrlc railroad company, desiring to cross witli Its Une the track 
and right of way of a steam railroad, entered into a contract wlth the 
railroad company by which It was given the right without charge to make 
a grade crossing at its own expense, wlth a provision that in case the 
railroad company should lower its grade, for which it had already made 
plans, the rights granted should cease and détermine, but the electrlc 
company should be granted the right to build and maintain an orerhead 
crossing at its own expense and in accordance with plans to be approved 
by the chief englneer of the railroad company. BeM, that the contract 
did not termlnate on the lowering of its tracks by the railroad company, 
but only the right of the electrlc company to a grade crossing; that It 
was not ultra vires on the part of the electrlc company, void as against 
public policy, nor inéquitable, and bound the electrlc company to make 
the overhead crossing at Its own expense. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 249-259 ; Dec. 
Dig. § 91.*] 

2. Eailkoads (§ 89*) — Nature of Right of Wat — Ceossing Agbeements — 

"Intebest in Land" — "Pbivate Pbopebty." 

A railroad right of way is an interest in the land having the substan- 
tiality of a fee, and is private property, even to the public, in ail else but 
an interest and beneflt in its use. It cannot be appropriated by another 
in whole or In part, except on payment of compensation, and a contract 
by which one railroad company is given the right to build over the exist- 
Ing tracks and right of way of an older line Is based on a valuable con- 
sidération. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 234-239; Dec. 
Dig. § 89.*] 

S. Eailkoads (§ 89*) — Cbossing Agbeements — Validitt undee Iowa Stat- 
utes. 

While Code lowa 1897, § 2020, glves a railroad company the right to 
cross the Une of another company, it does not give such right without the 
payment of compensation, and section 2063 expressly recognizes the right 
of the two eompanies to contract with respect to such crossing by provid- 
ing that. If they cannot agrée upon the terms, the existing road may ap- 
ply to the District Court for relief. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 234-239 ; Dec. 
Dig. § 89.*] 

4. Raileoads (§ 90*) — Cbossing Otheb Eailboads — Cost of Cbossings — Ef- 

FECT OF Lowering Gbadb. 

An operating railroad, by changing its grades or putting In double 
tracks, does not thereby become the junior road In relation to another 
road, constructed after Its own, whose tracks cross Its right of way, so as 
to impose on it the burden of paying the cost of a new crossing. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 240-248 ; Dec. 
Dig. § 90.*] 

5. Eailboads (§ 89*) — Cbossing Agbeements — Validitt and Eftect. 

A contract by which an electrlc railroad company was given the right 
to make a crossing over the right of way and tracks of an existing steam 
railroad was not one required to be recorded by the laws of Iowa, nor one 
which imposed any lien upon the property of the electric company, and 
where it was légal under the laws of the state, and in terms provided that 

•For other casea see same topic & 5 number in Dec. & Am. Dlgs. 19OT to date, & Kep'r Indexes 
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It should be blndlng on the successors and assigns of tlie parties, It Is vafW 
as against subséquent mortgagees of such company. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 234-239 ; Dec. 
Dlg. § 89.»] 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Suit in equity by the Old Colony Trust Company and others 
against the Ft. Dodge, Des Moines & Southern Railroad Company. 
From a decree entered on its pétition of intervention, the Chicago, 
Milwaukee & St. Paul Railway Company appeals. Reversed. 

J. C. Cook, of Cedar Rapids, lowa (John N. Hughes and C. R. 
Sutherland, both of Cedar Rapids, lowa, and H. H. Field, of Chicago, 
111., on the brief), for appellant. 

James C. Davis, of Des Moines, lowa (S. R. Dyer, of Boone, lowa, 
atid George E. Hise, of Des Moines, lowa, on the brief), for ap- 
pellees. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
vrict Judge. 

CARLAND, Circuit Judge. On June 4, 1910, the Ft. Dodge, Des 
Moines & Southern Railroad Company, hereinafter called the Elec- 
tric Company, was placed in the hands of receivers by the Circuit 
Court for the Southern District of lowa, in actions commenced there- 
in by the Old Colony Trust Company and the American Trust Com- 
pany, to foreclose as trustées for bondholders two certain mortgages, 
dated June 24, 1907. Pending the receivership and on July 5, 1913, 
the Chicago, Milwaukee & St. Paul Railway Company, hereafter 
called the St. Paul Company, on leave granted, filed in the court 
below an intervening pétition, asking relief as against the Electric 
Company, and its receivers, relative to a certain contract entered 
into between the St. Paul Company and the Electric Company, Sep- 
tember 5, 1906. This pétition was answered by the two Trust Com- 
panies and the receivers. The Trust Companies and the receivers 
also filed supplemental bills asking affirmative relief, with référence 
to the provisions of the contract. The pétition came on for hear- 
ing, and the court, after considering the pleadings and proofs, denied 
the relief asked for by the St. Paul Company, and granted affirmative 
relief against it as hereinafter stated. The St. Paul Company ap- 
peals. 

The facts which condition the rights of the parties as they appear 
from the record are substantially as follows: 

In 1881 and 1882 the St. Paul Company built a line of railroad 
across the state of lowa, extending its Illinois lines from a point at 
Savannah, 111., across the Mississippi river, through Huxley, lowa, 
to the city of Council Bluffs, on thç western boundary of lowa, and 
itis now operating said line of railroad, and at ail times since 1882 
has operated the same. Said line of road was a single-track road, 
with sharp curves and steep grades. The deed which conveyed the 
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right of way to the St. Paul Company through the town of Huxley, 
after describing the right of way, contained the foUowing language : 

"Do hereby grant, bargaln, sell and convey unto the said company, for ail 
purposes eounected with the construction, use and occupation of said raiiway, 
the right of way over and through the foUowing described tract of land In 
Story county, lowa, described as foUovvs, to-wit: * * * To hâve and to 
hold the same in fee simple, absolute, unto the said company, its successors 
and assigna, forever." 

In 1906, the Electric Company projected an extension of its rail- 
road from Boone, by way of Des Moines Junction, to Des Moines, 
which would cross the St. Paul Railroad at Huxley. Negotiations 
were had between the St. Paul Company and the Electric Company 
with référence to the proposed crossing. Mr. Blake, who was gên- 
erai manager of the Electric Company, represented it in thèse nego- 
tiations. At the hearing in the court below Mr. Blake testified 
as f ollows : 

"I cannot recall when I flrst knew that the Mllwaukee Company contem- 
plated lowering the grade of its tracks through Huxley, or when my attention 
was flrst called to the matter of changlng the grade; but It was one of the 
requirements in the contract, and I knew of that fact prior to the time the 
contract was made. In the letter I stated that I had heard that they were 
llkely to lower their traeks at that point some time, and in case they did so tn 
a year or two or three or more, the contract should necessarily read that we 
build over them at that point. They required that provision in ail the nego- 
tiations. They would not consider a contract otherwise. I did not under- 
stand how much they proposed lowering their grade or track. I do not re- 
member having a conversation with Mr. Foster or Mr. Laas with regard to it 
I did know that the lowering of the track was in contemplation, but did not 
know the exact amount of lowering." 

As the resuit of the negotiations a contract was made and entered 
into by and between the St. Paul Company and the Electric Company, 
the material portions of which, so far as this controversy is concerned. 
are as f ollows : 

"This agreement, made this 5th day of Sept., A. D. nineteen hundred and six, 
by and between the Chicago, Milwaukee & St. Paul Raiiway Company, here- 
inafter called the 'St. Paul Company,' and the Ft. Dodge, Des Moines & South- 
ern Raiiway Company, hereinafter called the 'Electric Company,' witnesseth: 

"That the St. Paul Company, in considération of the sum of one dollar to 
it paid by the Electrig Company, the recelpt whereof Is hereby acknovvledged, 
and in further considération of the perfonnance by the Electric Company of 
ail its covenants and agreements herein contained, hath granted and by thèse 
présents doth grant unto the Electric Company the right to construct, maiutain 
and operate a single track electrlc raiiway over and across the right of way 
and main track of the St. Paul Company, at a point near the town of Huxley, 
In the State of lowa, which said- point is marked 'A' on the plat hereto at- 
tached, marked 'Exhibit A,' and made a part hereof. 

"It is mutually understood and agreed that, whenever the St. Paul Company 
shall elect to lower the présent grade of its track at the point of crossing afore- 
said, ail the rights hereby granted shall cease and détermine; and the Elec- 
tric Company, its successors, assigns, grantees and lessees, shall and will, upon 
receivlng ten days' notice in writlng so to do, at its own sole costs and ex- 
pense, take up and remove said crossing; and the St. Paul Company shall 
and will thereupon grant to the Electric Company the right to construct (at 
such point as may be mutually agreed upon) ahd thereafter maiutain and use 
a bridge or crossing structure, carrying the track of the Electric Company over 
and above the right of way and présent main track of the St Paul Company, 
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and over and aboyé such other track or tracks as the St. Paul Company may 
hereafter elect to lay at the point of sald crossing ; It belng understood and 
agreed that such bridge or crossing structure is to be erected and maintalned 
at the sole expense of the Electric Company, and In strict aecordance with 
such plans and specifleatlons as the chief englneer of the St. Paul Company 
may prescribe. » • • 

"Lastly. The grants, covenants, stipulations and agreements hereof shall 
extend to and be binding upon the respective successors and assigna of the 
parties hereto, whether so herein expressed or not" 

The contract contained other provisions, and among those an agree- 
ment on the part of the Electric Company that, whenever its line of rail- 
road should cease to be opcrated exclusively as an electric line for the 
carriage of passengers only, it would furnish and erect at its own ex- 
pense, at its point of crossing, safety appliances commonly known as 
an interlocking and derailing system. l'hère is no controversy over 
this part of the contract. The line did cease to be operated exclusively 
for the carriage of passengers, and the interlocking and derailing Sys- 
tem was constructed as agreed. It became, however, useless by reason 
of the lowering of the tracks of the St. Paul Coi^ipany as hereinafter 
stated. In 1902 a survey was made and a profile prepared by the St. 
Paul Company for an improvement of its entire line across the state 
of lowa, by eliminating curves and reducing grades. The profile and 
plan provided for the lowering of the tracks of the St. Paul Company 
at Huxley to the extent of 13 or 14 feet. In 1912 the St. Paul Com- 
pany was actively engaged in the prosecution of the improvement of 
its line in aecordance with the profile and plan of 1902, and as the work 
progressed towards Huxley, and on June 13, 1912, it served on the re- 
ceivers of the Electric Company a notice that it had elected to change 
the grade of its track at the point of crossing, and requesting them to 
take up and remove the tracks of the Electric Company constituting the 
crossing, as provided in the agreement of September 5, 1906. The re- 
ceivers declined to comply with the notice, alleging that neither they, 
the bondholders, nor trustées were bound by the agreement. Where- 
upon the St. Paul Company intervened in the foreclosure suit by péti- 
tion as above stated. 

In its pétition the St. Paul Company tendered the receivers a 
right of way for the construction of a temporary track west of the es- 
tablished crossing in order to détour the trains of the Electric Com- 
pany and to provide for their opération without interruption during 
the lowering of the grade. A preliminary hearing of the questions in 
controversy was had on July 20, 1912, and in pursuance thereof the 
District Court made an order permitting the St. Paul Company to 
proceed with its work, upon the condition that it should, at its own 
expense, Construct a temporary track and crossing of its railroad for 
the use of the Electric Company, according to a plan and conditions 
described. The order provided that ail expenses incurred from time 
to time in providing temporary tracks, crossings, etc., should be paid 
by the St. Paul Company, and that the question of who should ulti- 
mately bear the whole or any portion of such expenses as between 
the parties under the agreement of September S, 1906, or under the 
laws of lowa, should thereafter be determined by the court. Pur- 
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suant to this order the St. Paul Company constructed a temporary 
detouring track and crossing on a right of way provided by it, and 
the trains of the Electric Company were diverted over the same, 
while the St. Paul Company proceeded with the lowering of its grade 
past the crossing. The trafific of the Electric Company was then 
shifted to the original location, crossing the eut on a wooden bridge, 
and the St. Paul Company proceeded with the excavation past the 
crossing of the temporary détour line, which work was pending at 
the time of the final hearing in the court below. The eut made by 
the St. Paul Company in lowering its track on its right of way at 
Huxley was about 13^ feet, which would require an élévation of the 
Electric Company's road of about 12 feet, making a clearance of 23 
feet. The estimated cost of the overhead bridge, consisting of a 
Steel girder spanning two main tracks of the St. Paul Company and 
approaches, made of piling and earth fills, is $14,000. The cost of 
the temporary detouring track constructed to provide for the trafific 
of the Electric Company during the work, was $4,500. The trafific 
of both roads continued without interruption during the work. 

After a final hearing on September 1, 1913, the court below en- 
tered a judgment and decree, holding that the rights granted in the 
agreement of September 5, 1906, ceased and determined on the élec- 
tion of the St. Paul Company to change its grade ; that the agree- 
ment was void as against public policy, unfair, and inéquitable ; that, 
not having been recorded, it was not binding upon the mortgagees 
or bondholders, who, it was found, were purchasers for value, with- 
out notice, actual or constructive, of the agreement; that the St. 
Paul Company, in changing the grade of its railroad and construct- 
ing two main tracks at the point of crossing, was practically building 
a new railroad, and thereby became a junior line, so far as the cross- 
ing was concerned ; that ail expenses incurred in the construction of 
the temporary track, crossing, etc., in order to provide for the trafific 
of the Electric Company without interruption, should be borne by the 
St. Paul Company, as well as ail the expense of the élévation of the 
Electric road and the construction and maintenance of the permanent 
overhead crossing. The decree also adjudged that the St. Paul Com- 
pany should construct and maintain, in perpetuity, the overhead cross- 
ing for the use of the Electric Company, which overhead crossing 
should be of such strength and capacity as to sustain and carry cars 
and trains of the Electric Company over the same ; that the St. Paul 
Company should pay the expense of elevating the track of the Electric 
Company, in order to secure a sufificient clearance over the tracks of 
the St. Paul Company, and should construct the approaches, the 
grade of which should not exceed 1 per cent. 

[ 1 ] Enough has been said to make it clear that there is no ques- 
tion hère of the right of the Electric Company to cross the tracks of 
the St. Paul Company, whether we look to the contract or to the 
laws of lowa. The question for décision is as to which company 
shall bear the expense. As the parties made a contract which dealt 
with this subject, we will first consider whether that contract is bind- 
ing upon the parties. It is first claimed that the crossing contract 
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terminated when the St. Paul Company elected to change its grade. 
The following language of the contract is relied upon to accomplish 
this resuit: 

"It Is mutually uiiderstood and agreed that, whenever the St. Paul Com- 
pany shall elect to lower the présent grade of its track at the point of cros.sing 
aforesaid, ail the rights hereby granted shall cease and détermine." 

If the contract ended with the language quoted there would be 
force in the suggestion ; but the contract proceeds, and grants to the 
Electric Company the right to construct and thereafter maintain and 
use a bridge or crossing structure, carrying the track of the Electric 
Company over and above the right of way and présent main track 
of the St. Paul Company, and over and above such other track or 
tracks as the St. Paul Company may hereafter elect to lay at the point 
of crossing. Such bridge or crossing structure to be erected and 
maintained at the sole ejtpense of the Electric Company, The right 
to cross at the old grade is terminated by the giving of the notice of 
élection to lower the grade, but the right to cross by an overhead 
bridge or crossing structure is granted after grade is lowered. When 
the whole context and object of the contract is considered, it clearly 
appears that it was only the right to cross at grade that was ter- 
minated by giving the notice of élection to lower the grade. 

Second, it is claimed that the contract is void as ultra vires the 
Electric Company, and against public policy as the performance of 
the conditions of the contract would prevent the company from per- 
forming its duties as a common carrier. There is certainly no merit 
in this contention. The whole work of making a new crossing has 
been completed practically in accordance with the contract without 
interruption of business on the part of the Electric Company, and it 
is certainly not ultra vires or against pubhc policy for a common car- 
rier to bear the expense of constructing its own crossing over the 
tracks of ancther carrier. Moreover, it is the highest public policy 
that one should perform his lawful contracts. 

Third, it is next urged that the contract is without considération 
and void, as the only right granted to the Electric Company is a 
right given by the laws of lowa independent of contract. Section 
2020 of the lowa Code is quoted in support of this contention : 

"And such corporation [railway] may construct and carry Its railway across, 
over or uuder any railway, canal or water course, when it may be necessary 
in the construction of the same, and in such cases it shall so construct its 
crossings as not unnecessarily to impede the travel, transportation or naviga- 
tion upon the railway, canal or stream so crossed. Said corporation shall be 
liable for the damages occasioned to any person injured by reason of said 
crossing." 

We do not see how the section of the Code quoted helps the Elec- 
tric Company in any way in regard to the présent controversy. The 

statute says: 

"And such corporation [Electric Company] may construct and carry its 
railway across, over or under any railway, canal or water course, when it 
may be necessary in the construction of the same." 
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This language certainly contains no warrant for saying that the 
Electric Company can carry its railway across, over, or under the 
tracks of the St. Paul Company at the expansé of the latter. Aga^n, 
in order that this section of the Code may be held to be valid légis- 
lation, it must be construed with référence to the fundamental law 
of lowa and of the United States, prohibiting the taking of private 
property for public use without just compensation; and section 18 
of the lowa Constitution provides that this compensation must be 
fîrst made or secured to be made to the owner as soon as the dam- 
ages shall be assessed by a jury. If this be the law, there is no au- 
thority anywhere to assess the damages for taking of private property 
for a public use, except a jury duly imp aneled, as provided by law and 
the Constitution, unless the parties themselves can agrée upon the 
same. 

[2] The next question to be considered is: What is a railroad 
right of way from a property viewpoint? To answer this question 
we need only cite the following language from the Suprême Court 
of the United States in Western Union Telegraph Co. v. Penna. R. 
R. et al., 195 U. S. S40, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 
517: 

"A railroad rlght of way Is a very substantlal thing. It Is more than a 
mère right of passage. It is more ttian an easement. We discussed Its char- 
acter in New Mexico v. L'nited States Trust Co., 172 V. S. 171 [19 Sup. Ct. 
128, 43 L. Ed. 407]. We there said (page 183) that, if a railroad's right of 
way was an easement, it was 'one havlng the attributes of the fee, perpetuity 
and exclusive use and possession ; also the remédies of the fee, and, like it 
corporeal, not incorporeal,, property.' And we drew support for this from a 
New Jersey case, in which state the rights of way In the case at bar are slt- 
uated. We quoted N. ï., Susquehanna & Western Eailroad v. Trimmer, 53 N. 
J. Law, 1, 3 [20 Atl. 761], as follows: 'Unlike the use of a private way — that 
is, discontinuous — ^the use of land eondemned by a railroad company is per- 
pétuai and continuous.' And it is lield in Pennsylvanla 'that a railway com- 
pany is a purchaser, in considération of public accommodation and conven- 
ience, of the exclusive possession of the ground paid for to the proprietors of 
it.' Philadelphia & Reading Railroad Co. v. Hummell, 44 Pa. 375 [84 Am. Dec. 
457]. It is 'a fee in the surface and se much beneath as may be necessary 
for support. * ♦ » But, whatever it may be called, it Is, In substance, an 
întere.sl in the land, ei)€cîal and exclusrfve in its nature.' Penn.sylvania Schuyl- 
klll Valley R. R. Co. v. Reading Paper Mills, 149 Pa. 18 [24 Atl. 205] ; Phil- 
adelphia v. Ward, 174 Pa. 45 [34 Atl. 458]; Railway y. Peet, 152 Pa. 488 [25 
Atl, 612, 19 L. R. A. 467]. A railroad's right of way bas, therefore, the sub- 
stantiality of the fee, and it is private property, even to the public, in ail else 
but an interest and benefit in its uses. It cannot be inyaded without guilt 
of trespass. It cannot be approprlated in whole or part, except upon the pay- 
ment of comi>ensation. In other words, It is entitled to the protection of the 
Constitution, and in the précise manner in which protection is given. It can 
only be taUen by the exerei.se of the powers of eminent domain, and a condition 
précèdent to the exercise of such power is, we said in Sweet v. Rechel [159 
U. S. 380, 16 Sup. Ct. 43, 40 L. Ed. 188], that the statute conferring it make 
provision for reasonable compensation to the owner of the property taken. 
This condition is expressed with even more emiJhasis in Cherokee Nation v. 
Southern Kansas Ry. Co., supra [135 U. S. 641, 10 Sup. Ct. 965, 34 h. Ed. 295]." 

The following authorities support this view : City of Albia v. C. B. 
& Q. R. Co., 102 lowa, 624, 7l N. W. 541, 543; M. & St. L. R. Co. v. 
C. R. G. & N. W. Ry. Co., 114 lowa, 502, 87 N. W. 410; 3 ElHott on 
Railways (2d Ed.) §§ 1119, 1126; Townsend v. M. C. R. R. Ce, 42 C. 
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C A. 570, 101 Fed. 757 ; Elkins E. Ry. Co. v. W. M. R. Co,. (C. C.) 163 
Fed. 724, 733, 735, affirmed 186 Fed. 1022, 108 C. C. A. 557; L. S. 
•etc., R. R. Co. V. C. & W. I. R. R. Co., 97 111. 506; O. C. R. Co. v. L. & 
N. R. Co. (Ky.) 94 S. W. 22; W. & S. L. R. Co. v. P. T. Co., 56 W. 
Va. 18, 48 S. E. 746; M. & C. R. Co. v. B. S. & T. R. Ce, 96 Ala. 
571, 11 South. 642, 18 h. R. A. 166; State v. N. P. Co., 49 Wash. 78, 
94 Pac. 907; B. &L. R. Co. v. S. V. Ry. Co., 2 Cal. App. 546, 84 Pac. 
298, 304. 

[3] It necessarily results that the laws of lowa did not grant to the 
Electric Company ail that the contract did. The St. Paul Company by 
virtue of the contract waived its right to compensation for the taking 
of its property, and for the purposes of determining whether there was 
any considération for the contract this court or the court below cannot 
say what the amount of such compensation should be. Taking into 
considération the resuit of the trial below, the damages are very consid- 
érable to the St. Paul Company. Further than this, by section 2063 of 
the lowa Code it is provided, if the companies in regard to any new 
crossing cannot agrée upon the terms thereof, then the existing road 
may apply to the District Court for relief, thus recognizing the right of 
the companies to agrée upon the terms on which a crossing may be 
made. 

We are clearly of the opinion that the waiver by the St. Paul Com- 
pany of the right to compensation, regardless of the amount of such 
compensation, was a good considération for the contract. 

[4] It is next claimed that by the effort to improve its road by the 
St. Paul Company it became the junior road in relation to the Electric 
Company, and therefore must deal with the Electric Company in order 
to pass through the town of Huxley. The establishment of such a doc- 
trine might prevent any substantial improvement on the part of a senior 
road, which certainly would be against public policy, and we find no 
warrant in law for such a position. P. & C. R. Co. v. S. W. Ry. Co., 
77 Pa. 173; St. L., L M. & S. Ry. Co. v. Ft. S. &V. B. Ry. Co., 104 
Ark. 344, 148 S. W. 531, 537; Eehigh & New England R. Co. v. Del, 
L. & W. R. Co., 240 Pa. 401, 87 Atl. 709; L. S. & M. S. Ry. Co. v. N. 
Y. & St. L. Ry. Co., 8 Fed. 858 ; S. R. Co. v. P. S. & N. R. Co., 203 Pa. 
176, 52 Atl. 88 ; State ex rel. N. C. Ry. v. N. P. Ry. Co., 49 Wash. 78, 94 
Pac. 907 ; State ex rel. Northern Pacific Railway Co. v. Railroad Com- 
mission of Wisconsin, 140 Wis. 145, 121 N. W. 919; B. & A. R. R. Co. 
V. Cambridge, 159 Mass. 283, 287, 34 N. E. 382; A. A. & N. M. R. R. 
Co. V. D., L. & N. R. Co., 62 Mich. 564, 29 N. W. 500, 4 Am. St. Rep. 
875 ; West Jersey & S. R. Co. v. Atlantic City & S. T. Co., 65 N. J. Eq. 
613, 622, 56 Atl. 890. 

[5] It is next urged that the Old Colony Trust Company and the 
American Company occupy the position of innocent purchasers, and 
that therefore the lien of the mortgagees given to secure the bonds of 
the Electric Company is superior to any rights of the St. Paul Com- 
pany growing out of the contract of September 5, 1906, and the failure 
to record the contract is urged in support of this position. The con- 
tract was not an instrument that required to be recorded by the laws 
of lowa. It was simply a contract allowing the Electric Company to 
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cross the tracks of the St. Paul Company without any expense what- 
ever, except the expense of constructing its own crossing. It created 
no lien upon the right of way of the Electric Company. It was simply 
a contract providing for the opération of the two roads at the point in 
question, and by its very terms was to extend to and be binding upon 
the respective successors and assigns of the parties thereto. It was 
clearly a légal contract, not in conflict with the laws of the state of 
lowa or the public policy thereof , and seemingly in line with the statutes 
of that State regulating the matters concerning which the contract was 
made. 

The cost of constructing the temporary crossing by means of a de- 
tour track west of the main crossing was not mentioned in the contract, 
but we do not see why such work should not hâve been in contempla- 
tion of the parties at the time the contract was entered into, as the Elec- 
tric Company knew that the lowering of the grade of the St. Paul Com- 
pany was a part of its policy ; in fact, it was mentioned in the contract, 
but, as there was no spécifie agreement about it, it remains to be ad- 
justed by the trial court under its powers as a court of equity in man- 
aging the receivership. 

The decree below, therefore, will be reversed, and the case remanded, 
with instructions to adjust the rights of the parties in accordance with 
the contract of September 5, 1906, so far as it covers the same, and 
make such other disposition of the matters involved between the par- 
ties as law and justice may require. 



DURAND & CO. et al. v. HOWARD & CO. et al 

(Circuit Court of Appeals, Second Circuit July 30, 1914.) 

No. 298. 

1. Receivees (§ 110*) — &UITS Against Receivebs — Discrétion of Coubt tO' 

Permit. 

It Is generally a matter wlthin the discrétion of the court whether it 
will détermine for itself claims of or against a receiver of its appoint- 
ment or will allow them to be lltigated elsewhere. 

[Ed. Note. — For other cases, see Eecelvers, Cent Dig. |§ 195-197; Dec. 
Dig. § 110.*] 

2. Landlokd and Tenant (§ 112*) — Fobfeituke of Lease fob Default in 

Rent — Waiver by Landlobd. 

Where, after the appointnient of receivers for a corporation, the land^ 
lord of the premises in which it conducted its business came into court 
and procured an order requiring the receivers to elect by a certain date 
whether they would adopt or renounce the lease, pursuant to which they 
elected to adopt the lease, such action by the landlord was a récogni- 
tion that the lease was stlll in force, and a waiver of the rlght to dé- 
clare a forfeiture for prlor defaults in payment of rent. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
343-349 ; Dec. Dig. § 112.*] 

Hand, District Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

'For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The complainants, citizens and résidents of the state of New Jersey, 
filed a bill in the District Court for the Southern District of New 
York against the défendant, a corporation organized and existing un- 
der the laws of the state of New York. 

The blU allégea that the défendant was enga^ed In business In New York 
City and that Its assetS were largely in exeess of $100,000 ; that it owed ai)- 
proximately $140,000 to more than 150 creditors ; that it did not hâve suffl- 
clent mouey to meet Its obligations as they fell due and was not able to bor- 
row the money necessary for such purpose ; that it was Indebted to complain- 
ants In certain speclfied amounts; that unless a receiver was appointed cer- 
tain creditors would obtain a préférence over other creditors; and that the 
assets, consisting of jewelry and silver, would be sacrificed at half their value 
and great injury resuit to creditors. It therefore asked for the appointment 
of a receiver. The défendant flled an answer admittlng the truth of the al- 
légations eontained in the bill and Joined in the prayers thereof. 

On January 6, 1914, the cause came on to he heard upon the bill and an- 
swer, and the court appointed Samuel Strasbourger and Nathanlel S. Corwin 
temporary recelvers. The recelvers were authorized to talîe possession of ail 
the property, business, assets, and effects of the défendant, "and to run, man- 
age, and operate the said property in such manner as will in their judgment 
produee most satlsfactory résulta, and to préserve the same in proper condi- 
tion, and to protect the title and possession and to secure and develop the 
business of the same." They were also authorized to pay the necessary ex- 
penses of operating the property. AU persons were "enjoined and restralned 
from selling, transferrlng, dlsposing of, or in any manner interfering with 
any of the property of the défendant company, or from taking possession of 
or in any way Interfering with any part thereof, or from In any manner ob- 
structing or Interfering with the possession or management of any part of 
the said property." 

On January 30, 1914, the appointment of the recelvers was made permanent, 
and ail creditors were required to file their clalms with the recelvers on or 
bef ore February 16, 1914, "or they may be excluded from the beneflt of thèse 
proceedings." 

On January 30, 1914, the landlords asked the court to flx a time wlthin 
which the recelvers should décide whether they would adopt or renounce the 
lease held by the défendants. On February 9, 1914, the recelvers were re- 
quired on the application of the landlord to elect on or before March 4, 1914, 
whether they would assume and adopt on behalf of the estate of the défend- 
ant the lease of the premises 624 Fifth avenue in the clty of New York and 
dated January 18, 1911, between the executrix and executor of I3enry S. Red- 
mond, deceased, and Equitable Trust Company as trustée under the will, as 
lessors, and the défendant, as lessees, or whether they would renounce the 
same. And on March 3, 1914, the court, acting upon the recommendation of 
a committee appointed by the creditors and upon the facts as set forth by 
them, authorized the recelvers "to afïirm the lease," and an order was en- 
tered deelarlng that the receivers "be and they hereby are authorized to as- 
sume and adopt on behalf of the estate of the défendant and as such recelv- 
ers the lease of the premises" describing them. And on March 4, 1914, the 
attorney for the receivers notifled the attprncys for the landlord that they 
assumed and adopted the lease and that "the adoption of the lease is made 
pursuant to the request of the creditors' committee and upon the authority 
of the court in the above action upon application of the aforesaid creditors' 
committee." 

The other materîal facts are stated in the opinion of the court. 

Cadwalader, Wickersham & Taft, of New York City (Cornélius W. 
Wickersham, of New York City, on the brief), for appellants. 

Philip W. Russell, of New York City (Edmund h. Durkin, of New 
York City, on the brief), for receivers. 
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Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question which this cause présents is as to the right oi a landlord to 
proceed against chancery receivers for the forfeiture of a lease be- 
cause of default niade by the lessee in the payment of rent, which lease 
has been adopted by the receivers appointed over the estate of the 
lessee. After the receivers notified the landlords, on Mardi 4, 1914, 
that upon the authority of the court they had adopted the lease, they 
received a communication, also dated March 4, 1914, which read as 
f ollows : 

"On behalf of the lessors, we liereby return thIs notice on the ground that 
It Is void and of no effect, and on the further ground that there is now due 
and unpaid the rent due from July 12, 1913, to January 6, 1914, with accrued 
interest, and that there is also due and unpaid the rent which accrued for 
the month of February, with Interest from the 12th day of February, 1914 
to date, and that there could be no such ratification nor adoption until said 
defaults are made good, on the further ground that even admitting that such 
notice, adoption, or assumptlon were valid, that tJien and in that event the 
said receivers are now In default under the terms of sald lease." 

On March 6, 1914, the landlords petitioned the court for an order 
directing the receivers to remove from and vacate the premises or 
pay the petitioners ail past due rent, amounting to $8,694.37, with 
interest, and in the event of the failure to pay the same that the peti- 
tioners be authorized "to take such steps as may be proper, including 
proceedings instituted in the Municipal Court of the City of New 
York, or any other court, to compel said receivers to remove from, 
vacate, and give up said premises, and to dispossess them therefrom." 
As a matter of fact the rent due from the receivers during the time 
they hâve had possession of the property has been paid and ail ar- 
rears of rent are such as are owing from the lessees, Howard & Co. 

The pétition was heard on March 25, 1914, and was denied. It was 
denied on three grounds : (1) That a landlord is not entitled, as a 
matter of right, to back rent as a condition of the affirmance by re- 
ceivers in equity of a lease; (2) that if the landlords hâve such a right, 
they had waived it in this case; (3) that so far as the application is 
one addressed to the discrétion of the court, that discrétion should not 
be exercised in the landlords' favor. 

The power of a court of equity to appoint a receiver has long been 
recognized as one of as great utility as any which belongs to the 
court. It is exercised to prevent fraud, or to save the subject of lit- 
Igation from material injury, or to rescue it from inévitable destruc- 
tion. A receiver is appointed when it appears necessary to do so to 
préserve the property and give adéquate protection to the rights of 
the parties interested in it. This was the purpose of the court in the 
appointment of the receivers in this cause. The intention was to pre- 
vent injury to creditors by a slaughter of the assets through forced 
sales and also to prevent a préférence among creditors. This may 
well be kept in mind in passing upon the question which is presented. 
The receivers hâve not been appointed for the benefit of any particu- 
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lar party, but upon a principle of justice and for the benefit of ail 
parties interested. Thèse receivers are the représentatives of the court 
and of ail the parties in interest. They hâve been put into tbe posses- 
sion of this property because the interests of justice can in this way 
be best secured. The receivers are but the arm and the hand of the 
court, a part of the machinery of the court to work out the ends of 
justice. The property of vs^hich they hâve the possession is in custodia 
legis. It is elementary that the receivers hâve oiily such power and 
authority as are given them by the court and that they cannot be sued 
touching the property in their charge without the court's consent. 

It being conceded that where property is in the hands of receivers 
no action can be brought against the receivers without the consent of 
the court appointing them, it is said it is not usual for the court to 
refuse leave unless it is perfectly clear tbat there is no foundation for 
the demand. Ordinarily this is true, and if the question is whether 
the property which a receiver has taken into his possession as being the 
property of A. is the property of A. or in reality belongs to B., who 
is claiming it, there may be no sufficient reason why the court should 
not allow that question to be determined in a suit against the receiver, 
unless the court can see upon the facts stated that B.'s claim is clearly 
without merit. But that is not the question in this case. There is no 
dispute hère as to whether the lessees, Howard & Co., got a good 
title under their lease. The question is whether, having obtained a 
concededly good title under the lease, the lessors will be permitted 
by a court of chancery to forfeit the lease, after it has been adopted 
by the receivers, for a default which is not the default of the receiv- 
ers, but of the lessees, who failed to pay ail the rent due before the 
receivers took possession. The lessees insist that unless the receivers 
pay the arrears of rent they must surrender the premises. They in- 
sist that receivers hâve no right to assume a lease unless ail arrears of 
rent are paid. If that be the law, then the court must authorize a préf- 
érence in favor of the lessor creditors or else surrender the lease ; and 
whichever course the court adopts would work to the préjudice of the 
body of the creditors, and nullify in some degree the purpose of the 
court in the appointment of the receivers. Either the court must give 
a préférence to the lessors by compelling the payment of the entire 
amount of their claim, or else it must deprive the other creditors of the 
benefit which will accrue to ail by allowing the receivers to continue 
carrying on the business in the old and accustomed place. If this is a 
matter which rests within the discrétion of the court appointing the re- 
ceivers, we cannot say that that discrétion has been improperly exer- 
cised in this case. 

[1] It is generally considered to be a matter within the discrétion 
of the court whether it will détermine for itself ail claims of or against 
the receiver, or will allow them to be litigated elsewhere. In Porter 
V. Sabin, 149 U. S. 473, 479, 13 Sup. Ct. 1008, 1010, 37 L. Ed. 81 5 
(1893), the Suprême Court, speaking through Mr. Justice Gray, said: 

"When a court exercislng jurisdictlon in equlty appoints a receiver of ail 
the property of a corporation, the court assumes the administration of the 
estate; the possession of the receiver is the possession of the court; and the 
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court Itself holds and administers the estate, through the receiver as Its of- 
ficer, for the beneflt o£ those whom the court shall ultimately adjudge to be 
entîUed to it. Wiswall v. Sampson, 14 How. 52, 65 [14 L. Ed. 322] ; Peale v. 
Phipps, 14 How. 368, 374 [14 L. Ed. 459] ; Booth v. Clark, 17 How. 322, 331 
[15 L. Ed. 164] ; Union Bank v. Kansas City Bank, 136 V. S. 223 [10 Sup. Ct 
1013, 34 L. Ed. 341]; Thompson v. Phénix Ins. Co., 136 U. S. 287, 297 [10 
Pup. Ct. 1019, 34 L. Ed. 408]. It Is for that court, in its discrétion, to dé- 
cide whether It will détermine for itself ail clalms of or against the receiver, 
or will allow them to be litigated elsewhere. It may direct claims in favor 
of the corporation to be sued on by the receiver in other tribunals, or may 
leave hlm to adjust and settle them without suit, as in Its judgment may be 
most bénéficiai to those interested in the estate. Any claim against the re- 
ceiver or the corporation the court may permit to be put in suit in another 
tribunal against the receiver, or may reserve to itself the détermination of ; 
and no suit, unless expressly authorized by statute, can be brougbt against 
the receiver without the permission of the court whlch appointed hlm. Bar- 
ton V. Barbour, 104 U. S. 126 [26 L. Ed. 672] ; Texas & Pacific Railway t. 
Cox, 145 U. S. 593, 601 [12 Sup. Ct. 905, 36 L. Ed. 829]." 

See, also, Werner v. Murphy (C. C.) 60 Fed. 769; Kennedy v. 
Indianapolis, etc., R. Co. (C. C.) 3 Fed. 97; Klein v. Jewett, 26 N. 
J. Eq. 474; Gunning v. Sorg, 214 III. 616, 73 N. E. 870; Stephens 
V. Augusta Tel., etc., Co., 120 Ga. 1082, 48 S. E. 433; Reed v. Axtell, 
84 Va. 231, 4 S. E. 587. 

In refusing its consent to allow a suit to be brought in the state 
courts the court had ail the facts before it, and it came to the conclu- 
sion that the right which the landlords seek to enforce against the re- 
ceivers did not exist. When a court can see from the facts stated 
that the so-called right is not a right, it is not even called upon to ex- 
ercise its discrétion and détermine whether or not it will permit a 
suit to be brought in another court against its receivers, thereby ex- 
posing them to the costs of a needless and fruitless litigation at the 
expense of the creditors. 

[2] Was the court in error in holding that a landlord is not enti- 
tled as a matter of right to back rent as a condition of the afSrmance 
by chancery receivers of a lease? Counsel called attention to a para- 
graph in the lease which reads as f ollows : 

"That the said tenant will not assign, transfer, or make over this lease, or 
any of the covenants, terms, or conditions thereof, or any part thereof, to 
any person or persons, corporation or corporations, without the consent in 
writing of the said landlords, flrst had and obtained, under penalty ol for- 
feiture and damages." 

It is said that the landlords hâve not consented in writing or other- 
wise to any assignments of the lease to the receivers. But they them- 
selves came into court and asked to hâve a time fixed when the re- 
ceivers would détermine whether they would accept or renounce the 
lease. And we do not regard the covenant against assignment as at ail 
material for two reasons. The first is that such a covenant is not bro- 
ken when the assignment is not voluntary, but is done by opération of 
law. Taylor on Candlord and Tenant, § 408. In this case there has 
been no voluntary assignment of the lease by the lessors. The second is 
that there has been no assignment whatever either voluntary or involun- 
tary of the lease. The chancery receivers are not assignées of the 
îease. By their appointment they acquired no title. They only ob- 
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tained a rîght to the possession of the property as the officers of the 
court. Keeney v. Home Ins. Co., 71 N. Y. 396, 27 Am. Rep. 60; 
Stokes V. Hoffman House, 167 N. Y. 554, 559, 60 N. E. 667, 53 L. 
R. A. 870. 

Then attention is called to the fact that the lease provides that if 
default is made in the payment of the rent, or any part thereof, it 
shall be lawful for the landlords to re-enter the demised premises and 
repossess and enjoy the same as in their first and former estate. The 
Common Pleas Court of New York in Hasbrouck v. Stokes, 13 N. 
Y. Supp. 333 (1891), decided that when a voluntary assignée for the 
benefit of creditors accepted a lease held by the assigner, which had 
become subject to forfeiture by such assignor's breach of the cove- 
nant to pay rent, the lessor could maintain summary dispossessory 
proceedings against the assignée. In that case Judge Pryor said; 

"It is sald, however, that the assignée, not belng liable for the rent, cannot 
1)1.» (listjossessed for the faiilt of his assigner. But the inference is a non 
sequitur. By express provision of the Code (section 2231) an undertenant may 
!ie ^umniarily removed, and yet an undertenant is not liable for rent to the 
Umdlord. By virtue of the statute, if not by express provision in the lease, 
It was a condition of the original démise that a breach of the covenant for 
fent should expose the term to forfeiture at the option of the landlord. If 
for default in payment of rent the assignée may not be dispossessed, then he 
Js in a better position than his assignor; and, furthermore, he holds by a 
tellure to which the lessor Uas never assented. The assignée was under no 
(Obrigation to accept the lease, but, having accepted it, he takes it cum onere — 
l e., with liability to forfeiture for arrears of rent. True, that since his lia- 
bllity for rent is only because of priTity of estate, that liability is only for 
ipayment of rent accruing while his estate subsists; but it does not foUow 
Ihat the landlord may not recover the land of him for condition broken by his 
assignor. * • * Upon default in payment of rent, the statute plainly gives 
the landlord a right to reclaim his land from the lessee, or whoever holds 
•ander him. Indeed, the words of the statute are, 'the lessee or his assigns,' 
and 'assigns' is the équivalent of 'assignées.' " 

If the principle adopted in the foregoing case is correct as applied to 
the f acts existing in that case, and as to that it is not necessary to 
express any opinion, it does not follow that it governs the case at 
bar. An assignée for the benefit of creditors differs in important re- 
spects from a receiver appointed by an equity court. He holds the 
title to the property and dérives it directly from his assignor and not 
from the court. His possession is not always the possession of the 
court and the property he holds is not necessarily in custodia legis. 
He is not an oiïicer of the court and does not dei-ive his powers from 
the court, but from the deed of his assignor and the statute law of 
the State. See Adler v. Ecker (C. C.) 2 Fed. 126 (1880); Lehman v. 
Rosengarten (C. C.) 23 Fed. 642 (1885); Lapp v. Van Norman (C. 
C.) 19 Fed. 406 (1884). Such is his status except where the statute 
law of a particular state has changed it. The rules which govern an 
assignée are not necessarily applicable to a chancery receiver who 
holds no title, is an officer of the court and dérives his powers from 
the court, and is simply holding possession for the court pending a 
settlement of the estate. 

An assignée for the benefit of creditors, if he elects te accept a 
lease belonging to his assignor, becomes by such élection an assignée 
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of the lease, holds the title, and becomes personally liable on the cove- 
nant to pay rent. But it is not so in the case of a chancery receiver. 
A chancery receiver takes no title to the leasehold estate, but has 
mère possession as an officer of the court. This has been expressly 
decided by the New York Court of Appeals in Stokes v. Hofïman 
House, 167 N. Y. 554, 60 N. E. 667, 53 L. R. A. 870 (1901). In that 
case the court also held that no privity of estate could be created be- 
tween a chancery receiver and the lessor by which the receiver could 
become liable as assignée of the term upon a covenant to pay rent. 
The acceptance of the lease imposed, according to that décision, no 
légal liability upon the part of the receiver to pay rent, but gave to 
the lessor merely an équitable claini to hâve the rent paid as a part 
of the reasonable expansés of the receiver in carrying on the busi- 
ness. 

Now it is perfectly eyident that the mère appointment of a chancery 
receiver does not affect title, and it is equally évident that acceptance 
of a lease by a receiver acting under the authority of a court in ac- 
cepting it does not and cannot invest the receiver with title. Equity 
acts only in personam. A decree in equity never divests a title at 
law, except in pursuance of a statute expressly conferring the author- 
ity. But it is not necessary for us to inquire whether, after a receiver 
has been appointed and a court of equity has taken possession of the 
property pending a settlement of an insolvent estate, a landlord has 
a right to forfeit the lease as against the receivers. If we assume that 
the right exists, and we are not to be understood as intimating that 
we doubt its existence, we think the facts of this case are such that 
the landlords are not at this time entitled to come into court to, as- 
sert it. 

Where a right of re-entry is reserved in a lease in case of failure 
of the lessee to perform a covenant on his part, an acceptance by the 
lessor of rent accruing after a breach of the covenant, with knowledge 
on hîs part of such breach, is a waiver of the forfeiture and an af- 
firmance of the lease. Conger v. Duryell, 90 N. Y. 594 (1882). So 
if a landlord, after a forfeiture has been incurred, proceeds to make 
a distress for rent previously due, the right to re-enter is waived be- 
cause by distraining he recognizes the relation of landîord and tenant 
and the lease as still existing. Zouch v. Willingale, 1 H. Bl. 3 1 1 ; 
Jackson v. Allen, 3 Cow. (N. Y.) 220. 

As we understand the law, it is that the landlord is unable to assert 
his right of re-entry or his right of forfeiture if, with knowledge of 
the tenant's default, he thereafter does any act which recognizes the 
tenancy as still subsisting or the lease as still in force. When the 
landlords came into court on January 30, 1914, and asked the court 
to fix a time within which the receivers should décide whether they 
would adopt or renounce the lease, and when they again appeared on 
February 9th for the 'same purpose, they recognized the lease as 
still in full force, as much so as though they had distrained at that 
time for the rent. For if the lease was not then in full force and 
effect, and if there was not an existing tenancy, there could be no 
lease for the receivers to adopt. By that act the receivers waived 
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their right to insist upon the forfeiture. The default in the payment 
of rent for which they now seek to forfait the lease occurred prior to 
January 6, 1914. There has been no default since that time. More- 
over, the acceptance by the lessors of the rent called for by the terms 
of the lease, and which has been paid in fuU ever since the receivers 
assumed possession, must also be regarded as a récognition of the 
continued existence of the lease. The money paid each month is 
the exact amount of rent the lease called for. In view of ail the facts 
we must then conclude that after the last default occurred the land- 
lords recognized the lease as still in existence, and having done so 
they are not now at liberty to set it aside for the prior default. 
The decree is affirmed. 

HAND, District Judge (dissenting). The majority of the court in 
this case does not, as I understand it, question the proposition, though 
they do not décide it, that, if a receiver in insolvency proceedings ac- 
cepts a lease on which back rent is due, he takes subject to existing 
defaults upon conditions subséquent in the term. I should be sorry 
if any doubt were thrown upon that, and there is no intention, if I 
am right, to do so, The gravamen of the décision is this : By asking 
the court to compel the receivers to make their élection the landlords 
recognized the lease as still in existence, and that récognition was a 
waiver of their right of forfeiture. A landlord may by his conduct 
waive a breach of condition either for failure to pay rent or for any- 
thing else. Thus a distress even for rent accruing before the default 
will waive the breach and toU the re-entry, because distress is a rem- 
edy which lies only against a tenant and présupposes that the term 
still endures. Stuyvesant v. Davis, 9 Paige (N. Y.) 427; Jackson v. 
Sheldon, 5 Cow. (N. Y.) 448. So, also, suit to recover for a subsé- 
quent installment, or even the receipt of such an installment is enough, 
because there can be no subséquent rent, unless it arise from the 
term. In ail thèse cases, if a landlord be later allowed to re-enter as 
of a default earlier than the time of the distress or the period for 
which the rent is due, he will hâve got a right or a remedy which de- 
pended upon the existence of the term at one period which by his 
subséquent action he wishes to déclare nonexistent during that period. 
Such I think are ail the cases. I hâve not been referred to a case 
which holds a landlord to be estopped, because he spoke of a "lease," 
or acknowledged that the termor had some existing rights as of course 
he has. 

What the landlords did hère in order to compel the élection appears 
in the récitals of the order of February 9, 1914, and the affidavit of 
Charlton verified the same day. No pétition was made; the whole 
thing was done orally, except for the affidavit. It appears from this 
that on January 30th, the landlords' attorney told the court that they 
wished to bave a time fixed within which the' receivers should décide 
"what was their intention concerning said lease." After an adjourn- 
ment and a subséquent appearance for the same purpose the court 
fixed a time, within which the receivers took the lease. Had the 
landlords asked that the receivers should within a fixed time déclare 
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their intention "concerning their option to accept the defendant's rights 
in the forfeited lease," there wonld hâve been no waiver, as I under- 
stand it. Because without condition they called it a "lease," their 
récognition of it constituted a waiver. I cannot really see why, if 
this be so, we must not also say that it is a waiver to demand un- 
conditionally of a termor rent aiready due under his "lease" or un- 
der "the lease under which you now hold." A landlord must be 
careful not to speak of the lease as such, without adding that he re- 
serves ail his rights. 

I can find no authority for such a ruling, and it seems to me an 
interprétation of the conduct and language of the parties which vio- 
lâtes their intention and the universal practice of ail landlords and 
tenants. When the landlords asked the receivers to déclare their 
option regarding the "lease," no one would, I think, hâve supposed 
that they intended to waive any existing conditions, and we ought to 
interpret language when we can as it is meant. The lease remains 
yet a lease, though the landlords may forfeit it if the lessee contin- 
ued in default. Until then it is a lease, and may never be anything 
else. Why should he not call it what it still remains, without adding 
a complète statement of his rights regarding it?. To require him, 
every time he mentions it, to attach a reminder that he makes no 
waiver, appears to me to substitute a purely factitious requirement to 
a perfectly plain transaction. 

• The other alleged waivers it is necessary to take up, if one disagrees 
upon the point I hâve just discussed. They are three : (1) The agree^ 
ment of Ekcember 16, 1913; (2) the payment by the receivers during 
their occupation; and (3) the filing of the claim in the receivership 
proceedings. The first is not a waiver, in my judgment, for two rea- 
sons: First, because the sum received does not even amount to one 
month's rent, and there are three due. The landlord would hâve the 
right to allocate the payment on the first month's rent, leaving the 
subséquent rents unpaid. Now it is a well-settled principle that the 
receipt of rent waives forfeitures only for the period antedating that 
upon which the rent is applied, and the subséquent unpaid rents, with 
their several forfeitures, remained sufficient ground of forfeiture. 
However, the landlord specifically reserved ail his existing rights, not- 
withstanding the security which he took, as he had the right to do, 
and this is a complète answer. Second, the acceptance of money 
from the receivers was not a payment of rent under the lease. It 
is well settled that the receivers or trustées in bankruptcy do not take 
over the term until they voluntarily accept it or remain mute an un- 
reasonable time. Re Frazin, 183 Fed. 28, 105 C. C. A. 320, 33 L. 
R. A.,(N. S.) 745. Until then everything they receive is by way of 
payment for occupation. This was in fact the case of the January 
payment. The receivers had not accepted the lease and could not pay 
the rent. The use of the word "rent" in the receipt was intended by 
neither side to constitute an acceptance of the lease or a payment of 
rent under it ; but, if it had been, it was without the authority of the 
landlord, whose agent had not the right to bind him. 

Finally, there is the question of proving the claim in bankruptcy. 
216 F.— 38 
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On January 30th the final decree was entered directing ail persons 
to file daims on or before February 16th. On the earlier day the 
landlords appeared and asked the court to fix a time within which the 
■receivers must clect to accept the lease. That matter was adjournetï 
until the 9th of February, when formai application was made and 
the court fixed the 4th day of March; the claim was not filed until 
February 13th. Thus it appears that the receivers were not called 
on by the court to décide before the time expired within which the 
landlords must file claims. If they did not file, they lost their divi- 
dends ; and if the receivers later repudiated the lease, they could never 
recover anything for those months. It seems to me, in view of this, 
that the filing of the claim should not be taken as a récognition of 
the lease, inconsistent with the right of re-entry, but that it should be 
taken as a provision against répudiation by the receivers. 

I dissent, and vote to reverse the order, and allow the landlords 
to sue in ejectment upon the breach of condition subséquent. I do not 
mean that in any event this court should forbid landlords recourse to 
the State court under such circumstances ; but I hâve considered the 
-merits, since the décision has been upon the merits. In any event it 
would seem to me that the proper place to décide ail such matters 
was in an action of ejectment in some court of compétent jurisdic- 
tion. 



FITCHBURG DUCK MILLS v. BARRELL. 

(Circuit Court of Appeals, First Circuit September 8, 1914.) 

No. 1042. 

On rehearing. Pétition denied. 

For former opinion, see 214 Fed. 777. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. The underlying question involved hère was so 
close that we deem it proper to make some spécial observations in re- 
gard to it. The appellant's pétition for rehearing is based on the prop- 
osition that the court did not consider properly the matter of 
anticipation ; but the opinion of the District Court in this case 
took up the matter of anticipation broadly, and so broadly as to 
cover every allégation of the appellant in référence thereto. It dis- 
posed of the proposition that it could not be properly said that in this 
case the patentée had taken some "fabric of the prior art, and merely 
put it into use as a drier-felt, without change in structure, object, func- 
tion or resuit" ; and, therefore, the District Court held that the adap- 
tion to the présent use involved invention. This opinion, and the prop- 
ositions contained in it, were before this court;- and ail the parties in 
interest had full opportunity to discuss the same and to hâve their day 
in référence thereto. 

It seems to us that our opinion passed down on May 20, 1914, fully 
covered thèse propositions, and that, therefore, everything which the 
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appellant seeks to présent on a rehearing has been fully anticipated. 
Ail cases of this character are close, as is well known, and as will be 
seen by the array of authorities pro and con given in Walker on Pat- 
ents (4th Ed.) under sections 26, 37, and 180, where it is said there are 
more than 40 authoritative décisions, to which may be added the strik- 
ing case oî the Cash Register Co., 156 U. S. 502, 15 Sup. Ct. 434, 39 
L. Ed. 511, and Mr. Renwick's section 13 in his work on Patentable In- 
vention. We can therefore see nothing to be gained by renewing the 
matter as requested by the appellant. 

Ordered : Ihe pétition for rehearing, filed by the appellant on Au- 
gust 1, 1914, is denied, and mandate will issue forthwith. 



MOEGAN T. SCHWAB. 

(Circuit Court of Appeals, First Circuit September 10, 1914.) 

No. 1063. 

Patents (§ 328*) — Validity and Infeingement — Spbing Conteacting and 
Removing Device. 

The Bryant patent, No. 1,008,694, for a spring contractlng and removing 
device, especially iutended for use in connection witb valve springs of ex- 
plosion engines, held not anticipated, valid, and Infrlnged as to claims 
2 and 3. 

Appeal from the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. " 

Suit in equity by L,ouis Schwab against Bernard Morgan. Decree 
for complainant, and défendant appeals. Affirmed. 

For opinion below, see 207 Fed. 107. 

T. Hart Anderson, of New York City (Munn & Munn, of New 
York City, on the brief), for appellant. 

Andrew Wilson, of New York City, for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. Morgan, the appellant hère, was held, in 
the District Court, to hâve infringed United States patent 1,008,694, 
issued November 14, 1911, to George W. Bryant and owned, when tbe 
bill in this case was filed, by Schwab, the plaintiff below. 

The patent is for a "spring contracting and removing device." It 
has seven claims, but there is now no question as to claims 5 and 6; the 
plaintiff not having contended that Morgan has infringed them. The 
District Court held claims 2 and 3 valid and infringed. Claims 1, 4, 
and 7 were held valid, but not infringed. See (D. C.) 207 Fed. 107. 
Morgan alone appeals. 

The invention relates, as stated in the patent — 

"more especially to de vices Intended for contracting and removing, or placlng 
In position, the valve springs of explosion engines. Such valve springs, and 
especially those of automobile engines, are frequently or usually so located 
that access to them Is obstructed by other parts or attaehments of the en- 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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glne, 80 that It îs extremely dîfBCTilt to get proper access to tte sprlngs for 
contracting or releasing the pressure on the valve stem and removing the 
valve, or for removing the springs or placing them In position." 

In previous attempts, it is said, to provide tools for the purpose, the 
tools — 

"hâve been of such shape or slze or operated in such a way that they can be 
used only with great difficulty and inconvenience, • • * and are usually 
limited In their use to a particule r opération, such as a mère lifting of the 
lower end of the spring by raislng the disk on which the spring rests to re- 
lieve the pressure on the valve stem." 

And the object of the invention is stated to be — 

"to provide a device » * ♦ which shall combine great strength and power 
with ease of opération and adjustment and such compactness and simplicity 
of construction and adaptabllity to being used in différent positions, and with 
Its parts In différent relative positions, that it shall be adapted for convenlent 
use with ail styles of engines." 

The invention is then stated to consist in — 

"the construction and arrangement and comblnations of parts in a device of 
the character referred to, as hereinafter fully described and specifically 
pointed ont in the claims." 

The opinion below describes the patented device as comprising — 

"a stock or body pièce of cylindrical form and a carrylng rod mounted to 
move endwise in the bore of the body pièce. The carrying rod bas at one end 
a spring engaging member, U-shaped or forked, so that its two sldes may be 
pushedinto the spring on either slde of the valve stem, being made sufflciently 
thin to readily enter between the coils of the spring ; the prongs or forks be- 
ing of sufficient width to enable the member to engage properly sprlngs Vary- 
Ing eonsiderably in diameter." 

The body pièce referred to, in whose bore the carrying member is 
mounted to move endwise, as stated, has also a like U-shaped or forked 
engaging member, and it is by relative approaching or separating move- 
ments between thèse two engaging members that the spring, to which 
the device may be applied is compressed or extended. 

Ihe necessary relative movement is produced, in the device described 
and illustrated in the patent, by an operating gear or pinion, mounted 
in the body pièce in position to engage a rack on the carrying mem- 
ber ; the pinion being moved by a key. The patent states, however, that 
it describes in détail "a preferred construction," also that the invention 
"is not to be limited to the exact construction and arrangement shown," 
but is to "include changes and modifications thereof within the claims." 

Claim 3, regarded by the court below as the broadest claim, and there- 
fore first considered, is for the combination, in a device of the char- 
acter described, of (1) the stock or body pièce; (2) the carrying mem- 
ber to move in the cylindrical bore of (1) and adapted to be inserted 
from either end thereof ; (3) forked engaging members carried by (1) 
and (2) respectively ; and (4) — 

"means mounted on the stock pièce for moving the carrying member to cause 
relative approaching and separating movements between the engaging mem- 
bers." 
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We are unable, as was the court below, to find, in any device of the 
prior art relied on by Morgan, the same capacity of use in différent posi- 
tions which the patented device possesses because of the adaptation of 
its carrying member to be inserted from either end of the cylindrical 
bore of the body pièce, combined with f orked engaging members adapt- 
ed for ready insertion between the coils of the spring. The nearest ap- 
proach is found in the device patented by Wickwire (No. 875,761, Jan- 
uary 7, 1908). But if this device can be said to hâve a stock or body 
pièce, or any "cylindrical bore" therein, or any "carrying member" in- 
serted therein, it has two cylindrical bores and two carrying members. 
No reversibility is suggested by the patent; if réversible at ail, thçre 
is no such ready reversibility as in the patented device ; and as to the 
"engaging members," if thèse are or can be made adaptable to enter in 
any degree between the coils of the spring, this would be only by put- 
ting them to a use neither suggested in the patent nor contemplated in 
the organization of the device described therein, which has for its ob- 
ject nothing more than the compression of the spring, with the disk 
whereon it rests, as was the case with the preceding devices which the 
patent describes. 

Morgan's means for moving his carrying member to cause relative 
approaching and separating movements between his engaging members 
are (instead of a rack on the carrying member engaged by an oper- 
ating gear mounted in the body pièce) a screw-thread on the carrying 
member, whereon is screwed a nut mounted in the body pièce and mov- 
able with the latter up or down on the screw-thread. The threaded 
carrying member is adapted to be inserted from either end into the 
cylindrical bore of the body pièce. The device, like that of the patent, 
is thus adapted for reversai, and Morgan advertises it as so adapted. 
The forked engaging members of Morgan's device we are unable to 
distinguish, so far as capability of entering readily between the coils 
of a spring is concerned, from the forked engaging members of the pat- 
ent. 

The gear or pinion of the patent is worked by a détachable key. 
Morgan's screw-nut is rotated by the forked end of a hand-lever per- 
manently mounted on the nut, but so mounted as to swing loosely 
around it. Teeth on the peripheral face of the nut, engaged by a ré- 
versible pawl in the hand-lever, held in engagement with them by a 
spring, enable the hand-lever to turn the nut on the screw-thread when 
swung in one direction, leaving it stationary thereon while the lever is 
swung in the reverse direction in préparation for another turn. The 
gear or pinion of the patent Works in connection with a réversible stop- 
pawl which prevents movement, according to its position, of the carry- 
ing member with its rack, on the body pièce, in one or the other direc- 
tion. Morgan has taken out a patent for his device, No. 1,050,746, 
January 14, 1913, wherein his "means for moving the carrying mem- 
ber" a!re illustrated. 

The combination described in claim 3 of the patent is found in Mor- 
gan's device, if the means whereby its carrying member is moved are 
équivalents of the means described in the patent. It is true that Mor- 
gan's device does not require and does not employ any appliance to do 
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what the stop-pawl of the patent does; i. e., prevent the carrying mem- 
ber f rom moving in the reverse direction when the means for moving 
it in the desired direction are not being actually appUed for that pur- 
pose. The flat thread of Morgan's screw in the nut offers résistance 
enough to reverse strains without the aid of any detent. But we do 
not find in this fact sufficient reason to differ f rom the District Court in 
its conclusion that Morgan's screw-thread on the carrying member and 
lever-operated rachet nut on the stock pièce are mechanically équivalent 
to the rack, pinion, and stop-pawl of the patent, as means for moving 
the carrying member. We agrée, therefore, that Morgan's device in- 
fringes claim 3. 

That Bryant's drawings made in préparation for his application 
showed both means of producing the necessary movement referred to 
is not disputed. That he selected the rack and pinion as the means to 
be shown and described in his patent, accompanied by the distinct state- 
ment that he regarded them only as a "preferred construction," does 
not seem to us a deliberate renunciation, as is urged on Morgan's be- 
half, of the other means referred to. 

Bryant, as also appears without dispute, had shown Morgan both 
drawings before filing his application, and Morgan had made tools for 
Bryant embodying both the above means. Morgan later filed his own 
application for the patent describing his infringing device, after Bry- 
ant's patent had issued and Bryant's tools had shown that they met a 
public demand. 

Claim 2 is for the combination in a device of the character described 
of (1) the stock or body pièce; (2) the carrying member mounted to 
move on (1) and provided with a rack ; (3) forked engaging members 
carried by (1) and (2) respectively ; (4) an operating gear mounted in 
(1), in position to engage the rack with which (2) is provided; (5) a 
réversible stop-pawl, spring-pressed toward (4) and provided with 
means for setting it in either of two operating positions. 

It follows, f rom what is said above, that this combination is found in 
Morgan's device, unless the réversible stop-pawl, above referred to as 
the élément numbered (5), is not therein found. 

Morgan's device has a réversible stop-pawl, but, as is pointed out in 
the opinion of the District Court, it is not an élément in ail respects 
corresponding to that élément of claim 2, to which those words are 
therein applied. It does not stop a reverse movement under load, as 
does the réversible stop-pawl described in the patent. It does, however, 
because réversible, enable the operating gear to be set for opération in 
either of two opposite directions; and this is also accomplished by the 
pawl of the patent, in addition to stopping reverse movement under 
load. We agrée with the District Court that the pawl of Morgan's de- 
vice is, for the reasons and to the extent there stated, to be regarded 
as performing the functions of the pawl which forms an élément of 
the combination covered by claim 2 ; and that the device infringes that 
claim also. 

The decree of the District Court is afïîrmed, and the case remanded 
to that court for f urther proceedings in accordance with this opinion ; 
and the appellee recovers costs in this court. 
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J. D. RANDALL CO. V. FOGELSONO MACH. OO. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1914.) 

No. 2608. 

Patents (§ 304*) — ^Surr fob Infeinqement — Pp.elimiiîaet Injunction. 

The granting of a temporary Injunetion on a supplemental Mil In an 
infringement suit to restrain infringement by a new device patented by 
the défendant after the original liearing held within tbe discrétion of the 
court. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 304.*] 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. _ 

Suit in equity by the Fogelsong Machine Company against the J. D. 
Randall Company. On appeal by défendant from an order granting 
a preliminary injunetion. Affirmed. 

See, also, 216 Fed. 601. 

Walter Murray, of Cincinnati, Ohio, for appellant. 
Border Bowman, of Springfield, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge. At the time we heard the original case 
between thèse parties (203 Fed. 41, 121 C. C. A. 377), the application 
for the Doane patent. No. 1,069,769, issued August 12, 1913, was pend- 
ing in the Patent Office. Prior to its issuance the défendant (appel- 
lant) sold a machine constructed in harmony with the call of the patent, 
of which fact it would seem the plaintiff (appellee) obtained knowledge 
when the accounting between the parties, ordered by the trial court, 
was in progress. The plaintifï subsequently filed a supplemental bill 
charging such machine to be an infringement of its patent and prayed 
for an injunetion. As the resuit of a hearing at which certain affida- 
vits and the patents of the respective parties were submitted, a tem- 
porary injunetion was awarded. An appeal was taken from such or- 
der. The question for décision is : Did the court in granting the or- 
der commit error? 

The différence between the defendant's former infringing device 
and that made under the Doane patent is this: The upper part of 
Doane's hopper is given a fixed position which renders it incapable 
of revolving. The toothed or cogged member at the lower end of the 
hopper is retained ; but, instead of pins projecting horizontally inward 
from its inner wall or surface, a corresponding number of vertical 
blades or arms are affixed to it and extend upward about eight inches 
to contact with and rotate the straw. The blades are stationed close 
to the inner wall of the hopper; the top portion being so beveled as to 
slope toward the hopper's center. Experiments conducted by the plain- 
tiff with defendant's original device, when the upper portion of the 
hopper was made stationary, showed that the pins projecting inward- 

»For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, Si Rep'r Indejces 
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ly from the cogged member will rotate the straw for a distance of 
f rom six to twelve inches above the bottom of the hopper, i. e., above 
the feeding rod. Like experiments with the Doane device showed that 
the upward projecting blades or arms so increase the capacity of the 
toothed ring as to rotate from one-third to one-half of ail the straw 
the entire hopper will hold. The défendant, on the ground that it had 
no tangled straw machine in its factory at the time of the hearing, 
notwithstanding its previous manufacture of infringing devices, its 
necessary familiarity with the Doane patent, and its prior construction 
of a machine in accordance therewith, neither affirmed nor denied the 
resuit of such experiments. Following the announcement of our for- 
mer décision, the construction of the Doane device was changed by 
setting the toothed ring out of alignment with the inner wall of the 
upper section of the hopper and placing between it and the interior of 
the hopper a metallic ring or wall whose inner surface is flush with 
that of the upper section. The défendant does not dispute the cor- 
rectness of our former ruling, but asserts that the term "hopper" em- 
braces only that part of its machine which extends above the toothed 
or cogged member, and that, such part being so made as to be incapa- 
ble of a rotary movement, the Doane device bas no rotatable hopper 
and thus lacking one of the éléments in plaintiiï's machine and called 
for by the combination claims of its patent, does not infringe. The 
plaintifï contends that, although the upper hopper member in the 
Doane machine is stationary, the défendant by means of the upward 
projecting blades or arms has, in effect, increased the height of the 
îower or ring member four times what it was in its original machine, 
and thereby made such Iower section the équivalent (although an im- 
perfect one) of the plaintiiï's entire revolving hopper; its upper sec- 
tion being reduced to a mère straw-holding member. It insists that, 
instead of three projecting blades, the défendant may, within the terms 
of the Doane patent, use a larger number, and may, if it chooses, ex- 
tend them to any height, and thus make them f uUy perform the office 
not only of the hopper's upper member, but of the complète hopper, 
and render the latter unnecessary as a straw retainer. 

The only question before the trial court was that of infringement. 
The plaintifï's patented machine, prior to the fih'ng of the supplemental 
bill, had sold on the market at priées six times that theretof ore receiv- 
ed for other machines made for the same purpose. The plaintifï's 
business had been quite well established. The profits realized from 
sales were handsome. The défendant had manuf actured but one ma- 
chine undèr the Doane patent. Whether it realized a profit or not on 
such machine does not appear. Its trade was yet to be built up. The 
loss to the plaintifï by the destruction or impairment of its trade 
through the defendant's compétition would in ail, probabilities be seri- 
ons and possibly irréparable. The inconvenience to it which would; 
resuit from withholding injunctive relief would be greater than that 
which the défendant would sustain by granting it. The defendant's 
failure either to admit or deny the resuit of the experiments made by 
the plaintifï might well bave suggested an inability to do so or a re- 
luctance to disclose ail the facts about the opération of its machines, 
whether made as originally or under the Doane patent. The question 
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of infringement presented was real and substantial, and was a proper 
subject of investigation in a court of equity. It was not necessary to 
move the court to action that the proof of infringement should be con- 
clusive. On the situation presented the court might well bave con- 
cluded that there was a reasonable probability, or even a reasonable 
certainty, that the case would ultimately be decided in plaintiiï's favor, 
and that it ought to interfère and préserve the status quo as between 
the parties during the pendency of the suit. The circumstances were 
such as to bring the case easily within the rule heretofore announced 
by this court under which temporary injunctive relief may be admin- 
istered. Blount v. Société Anonyme du Filtre, etc., 53 Fed. 98, 101, 3 
C. C. A. 455 ; City of Grand Rapids v. Warren Bros. Co., 196 Fed. 
892, 1 16 C. C. A. 454. In the last-named case we held that : 

"In determlnlng whether the record présents réversible error, we are re- 
quired to consider the correctness of the order from the same standpoint as 
that occupied by the court In gfantlng it, and If we flnd, after a considération 
of the facts presented to that court for its action, that its légal discrétion to 
grant the order was not improvidently exereised, we should not disturb its ac- 
tion." 

The trial court did not improvidently exercise its discrétion, and its 
action is therefore affirmed. 



J. D. RANDALL CO. v. FOGELSONG MACH. CO. 

(Circuit Court of Appeals, Slxth Circuit June 30, 1914.) 

No. 2629. 

1. Patents (§ 312*) — Infeingement — Accountinq fob Damages. 

Findings of a master as to the damages sustalned by a complainant by 
reason of defendant's infringement held not sustained by the évidence. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. § 312.*] 

2. Patents (§ 312*) — Infringement — Accounting fob Damages — Evidence. 

On an accounting for damages for infringement, testimony of complain- 
ant's salesman as to conversations with possible purchasers held admissi- 
ble, as tending to show why sales were not made; but, after its admis- 
sion, refusai to permit défendant, on timely notice, to take the testimony 
of the persons or concerns to whom sales were not made, was error. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. i 312.* 

Accounting by Infringer for profits, see notes to Briekill v. Mayor, etc., 
of City of New York, 50 C. C. A. 8 ; Clark v. Johnson, 120 0. C. A. 389.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C, HoUister, 
Judge. 

Suit in equity by the Fogelsong Machine Company against the J. 
D. Randall Company. From an order affirming the report of the mas- 
ter on an accounting, défendant appeals. Reversed. 

See, also, 216 Fed. 599. 

Walter Murray, of Cincinnati, Ohio, for appellant. 
Border Bowman, of Springfield, Ohio, for appellee. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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Before WARRINGTON and DENISON, Circuit Judges, and 
SATER, District Judge. 

SATER, District Jndgc. After the validity of the plaintiff's (ap- 
pellee's) patent had been sustained by this court (203 Fed. 41, 121 C. 
C. A. Zn), a spécial master was appointed to state an account of prof- 
its and damages. The trial court atïirmed his finding that the plaintiff, 
through the defendant's (appellant's) compétition, lost four sales of its 
machine to the Bingham Harness Company, the Voss-Barbee Manu- 
facturing Company, the Southern Oak Leather Company, and the 
Minnesota Harness Company, and that défendant should consequent- 
ly pay to plaintifï $100 as profits and $3,480 as damages, and entered 
judgment accordingly. The défendant thereupon appealed. The only 
assignment of error that need be noticed relates to the insufficiency of 
the évidence to sustain an award of damages. 

[1] The évidence indicates that, out of about 100 manufacturers of 
horse collars in the United States, the largest number of purchasers, 
for a tangled straw stuffing machine has not been at any time more 
than about 50, and may hâve been much less. Until the defendant's 
device was put upon the market, the plaintifï may be said to hâve been 
without compétition as to machines of the précise kind to which his 
belongs, but other machines were still in use. In some instances plain- 
tiff's machine supplanted those of both the défendant and Bronson, 
but they did not monopolize the market or become a necessity in the 
manufacture of horse collars. Evidence of this is found in the fact 
that the largest horse coUar manufacturer in the United States, as the 
resuit of a compétitive test between the machines of the plaintifï and 
Bronson, selected a Bronson machine, and in the further fact that, 
notwithstanding the diligent efforts of each of the litigants to efïect 
sales in 1910, the défendant sold but nine of its machines to as many 
persons, three of which were returned, and plaintifï in the same year 
sold but sixteen to thirteen diflferent persons, one of them being a 
résident of Canada. The selling price of the defendant's machines 
averaged about $300; that of plaintifif's, excepting one optioned in 
1912 for $450, tanged from $1,200 to $1,800, but from différent causes, 
such as discounts and other allowances from the purchase price, the 
actual sum reahzed by the plaintifï was considerably below the figures 
above named. In 1911 it sold one machine and in 1912 four more. 

The plaintifï, in 1909, placed a machine on trial with the Bingham 
Harness Company. It was returned in the latter part of that year be- 
fore the defendant's machine was ôffered for sale. After the défend- 
ant had made its sale to the Southern Oak Leather Company, the plain- 
tifï sold its device to that company and as a part of the transaction 
took over the machine theretofore sold by the défendant. Subsequent- 
ly the company complained of the opération of the plaintiff's machine 
and refused to keep it, and plaintiff received nothing on account of it. 
It is manifest that the défendant was wrongfuUy charged with dam- 
ages on account of its sales to those companies. 

[2] Nor is the évidence sufficient to sustain a finding against the de- 
fendant on account of its sale to the Voss-Barbee Manufacturing Corn- 
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pany. Aside from certain unsupported conclusions of the witness, 
Lause, the only évidence touching such sale is found in his statement 
that "they (the Voss-Barbee Manufacturing Company) said they would 
not pay us a priée of $1,800 when they could buy Randall's for $300." 
This falls short of establishing that plaintiff's machine was a neces- 
sity to the company, or that it was able to pay $1,800 for a machine, 
or would hâve bought from plaintiff but for defendant's compétition. 
Lause testified regarding the Minnesota Harness Company that 
*'When I called on them at Winona, this company stated that they 
wanted a long tangled straw machine, but could buy a Randall for 
$275 or $300, and if Randall would stand back of any litigation that 
might conîe, they would purchase his instead of paying us $1,800;" 
that they "stated they were in the market for tangled straw machines ;" 
and that they "would not want to pay us $1,800, when Randall was 
offering the same machine for about $300." He further testified that 
plaintiff could hâve made $1,000 on the machine the défendant sold 
to such company, basing such statement, he says, upon a letter bearing 
date of April 22, 1910. There is no letter in évidence which bears that 
date or warrants such a statement. Aside from certain conclusions of 
the witness and certain letters sent by the company which show that 
it had under considération the machines of both litigants, nothing fur- 
ther appears in the record touching its purchase. The évidence regard- 
ing such transaction is not so conclusive as that relating to lost sales 
to the Tenison Bros. Saddlery Company and the Indianapolis Saddlery 
Company, in référence to which the master found the proof insufficient 
to award damages to plaintiff. The défendant objected to the admis- 
sion of the statements of the Minnesota Harness Company and other 
manufacturers to Lause, on the ground that the évidence so offered 
was the récital of conversations had by the witness with third parties 
in the absence of any représentative of the plaintiff. Without finally 
passing on the point thus raised, but allowing the testimony to stand 
for the tirae being, the master stated that the Minnesota Harness 
' Company people should be called to testify concerning the matters 
mentioned by the witness, whose testimony he considered hearsay 
The substance of the several conversations was given in a most gên- 
erai form. In only one instance was the date of the conversation fixed, 
and but twice were the persons named with whom conversations were 
had; but the objection did not go to such matters. The évidence was 
admissible, its purpose being to show the mental attitude of the manu- 
facturers in question and why they did not purchase the plaintiff's ma- 
chine. Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285, 295, 12 Sup. 
Ct. 909, 36 L. Ed. 706; Steketee v. Kimm, 48 Mich. 322, 324, 12 N. 
W. 177; Railway Co. v. Herrick, 49 Ohio St. 25, 29 N. E. 1052; 
Elliott on Evidence, c. 24; Worth v. Chicago, M. & St. P. Ry. Co. (C. 
C.) 51 Fed. 171. Its truth or falsity, as well as its probative weight, 
was for the master. 

After the plaintiff had closed its prima facie case the master sent a 
letter to its counsel— a copy being delivered to the défendant also — in 
which he rotified plaintiff that regarding the sales actually lost he 
found but little évidence other than hearsay, but that there was some 
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évidence strongly tending to show that the sales made to the Southern 
Oak Leather Company, the Voss-Barbee Manufacturing Company, 
the Minnesota Harness Company, and the Bingham Harness Manufac- 
turing Company were sales that were lost to plaintiff, although in 
those cases, for want of positive testimony, much was left to inf erence. 
As to certain other sales, among which were those to the Tenison 
Bros. Saddlery Company and the Indianapolis Saddiery Company, he 
informed the plaintiff that the évidence was in large part or clearly 
hearsay, that he knew of no rule that would justify him in finding 
that the plaintiff lost those sales, and that the défendant should hâve 
an opportunity of cross-examining the parties and testing their actual 
State of mind on the question of purchasing machines. He suggested 
that plaintiff take the dépositions of the parties to whom it alleged the 
défendant had sold machines and thereby give the défendant the op- 
portunity of cross-examination, and tlius produce compétent évidence. 
The plaintiff declined to comply with such suggestion, and thereupon 
the défendant decided to ofifer no évidence. The master, having pre- 
pared his report, requested the parties to appear on a given date to enter 
their objections, if any. The défendant, having learned of the mas- 
ter's conclusions, appeared and asked leave to take the dépositions of 
the Minnesota Harness Company and the Voss-Barbee Manufacturing 
Company, which request was denied. The report was fîled three days 
later. In view of the announcement made by the master in the prog- 
ress of the hearing and in his subséquent letter to counsel regarding 
the character of plaintifï's évidence, the défendant was, we think, 
justified in concluding that answering testimony was unnecessary and 
that, as the évidence against the Tenison Bros. Saddlery Company and 
the Indianapolis Saddlery Company was held insufficient to sustain 
an award, much more so was that ofïered regarding the loss of a sale 
on the part of plaintiff to the Minnesota Harness Company. The mas- 
ter's findings were sufficiently variant from his previously expressed 
views to operate as a surprise, and, in fairness to the défendant, its 
motion for leave to take évidence should hâve been sustained. 

For the reasons above stated, the judgment is reversed, and the case 
remanded for further action by the trial court and the master. 



HERMAN V. TOBNGSTOWN CAR MFG. CO. 

(CSrcult Court of Appeals, Slxth Circuit. June 30, 1914. On Application for 
Eehearing, October 14, 1914.) 

Nos. 2597, 2612. 

L Patents (| 818*) — Infbingement — Profits Recoverable — Construction 
or Patent. 

Where the real Invention of a patent conslsts only in tlie Improvement 
of one élément of a comblnation, althougli the clalms descrlbe the entlre 
combjnatlon, It must be construed wlth regard to the real invention in de- 
terminmg its validlty and scope and also the extent of llability lor in- 

•For oUier cases see same topic & 5 numbeb In Dec. &. Am. Digs. 1907 to flate, & Rep'r Indexes 
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frlngement, and profits derived from the sale of the complète device by 
an infrlnger are prima facle to be apportioned. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 566-576; Dec. 
Dlg. § 318.*] 

2. Patents (§ 318*) — Accounting fob Infbingement — Appoetionment of 

Profits. 

The profits made by an infringer from the sale of a device for maklng 
Wueprints embodying the invention of the Herman patent, No. 777,096, 
held apportiouable on an accounting for the infringement, and complain- 
ant held entitled to recover one-half of the entire profits. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 566-576; Dec 
Dig. § 318.*] 

3. Patents (§ 318*) — Infbingement — Accocjnting fob Peofits — Cost of 

Manufacture. 

On an accounting for profits for infringement of a patent, the défend- 
ant held entitled to crédit as a part of the cost of production for royal- 
ties paid to a later patentée of improvements under whose patent défend- 
ant manufactured. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 566-576; Dec. 
Dig. § 318.* 

Accounting by Infringer for l)roflts, see notes to BricklU v. Mayor, etc., 
of City of New York, 50 G. G. A. 8 ; Clark v. Johnson, 120 G. C. A. 389.] 

i. Patents (§ 323*) — Suit for Infeingement-^Kelief. 

In a suit for infringement, a decree for damages or profits cannot be 
rendered, covering a period after the défendant had In fact turned its 
business over to one not a party. 

[Ed. Xote.— For other cases, see Patents, Cent Dig. §§ 596-599; Dec. 
Dlg. § 323.*] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; William R. Day, 
Judge. _ 

Suit in equity by Reinhold Herman against the Youngstown Car 
Manufacturing Company. From the decree after an accounting, both 
parties appeal. Affirmed on complainant's appeal, and modified on 
defendant's. 

In No. 2597: 

T. A. ConnoIIy, of Washington, D. C, for appellant. 

C. E. Brock and Melville Church, both of Washington, D. C, for 
appellee. 

In No. 2612: 

C. E. Brock and Melville Church, both of Washington, D. C, for 
aiJpellant. 

T. A. Connolly, of Washington, D. C, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. When this case was hère on the former 
appeal, we held (191 Fed. 579, 112 C. C. A. 185) that six out of the eight 
claims sued upon were either invalid or not infringed, but we sustain- 
ed the validity and found infringement of claims 12 and 13 of patent 
No. 777,096. Upon the subséquent accounting in the court below, 

•For otbsT cases see same tapie & i nvmbbb in Dec 6 Am. Digs. 1907 to date, & Rep'r Indexes 
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no effort was made to recover damages as distinguished from profits. 
The master found that the défendant, the Youngstown Company, was 
liable for the entire profits which it had realized, and, in stating thèse 
profits, he refused to crédit to défendant the payments which it had 
made to Wagenhorst, the later patentée under whose patent défend- 
ant was manufacturing. On exceptions, the District Court affirmed 
the master's conclusion that défendant was liable for the entire prof- 
its, but reversed the master as to the Wagenhorst payments, and held 
that they were properly to be taken as part of the expenses of manu- 
facturing. Both parties appeal. Herman will be called "plaintiff" ; 
the Youngstown Co., "défendant." 

The patent had référence to a device or structure for making blue- 
prints by artificial light. It consisted of a glass cylinder around the 
outside of which were exposed the sensitive paper and the négative, 
backed by an opaque curtain, facing inwardly, and on the inside of 
which an electric arc lamp was caused to be lighted for a suitable peri- 
od. The cylinder was vertical and the electric light, suspended trom 
above, was passed slowly and steadily down through the axial line of 
the cylinder. Of course, a suitable supporting frame was necessary 
to keep the cylinder and light and their various appurtenances in prop- 
er mutual relation. It is apparent, from our previous opinion, that 
the invention as to which patentability and infringement were found 
had référence only to the means provided for causing and regulating 
the desired downward motion of the lamp. This is illustrated by claim 
12, which reads: 

"12. In a prlnting apparatus the comblnation of a printing cylinder suitably 
mounted, an electric lamp, electric connections wlth said lamp, a liquid cylin- 
der, and hoUow piston rod operating in said liquid cylinder and means 
whereby the hoDow piston rod is automatically raised by the counterbalance 
weight of the lamp, substantlally as described." 

[1] 1. It is first said that the device in question is a unitary thing, 
ail parts of which are called for by the claim ; that the claim is to a 
combination which is an entirety ; and that the defendant's device was 
the same combination and the same entirety; and hence that ail the 
profits flowed from the infringement and ail must be paid over. Leav- 
ing eut of view for the moment the effect of the présence in the de- 
fendant's machine of the additions or improvements covered by the 
Wagenhorst patent, there is plausibility in this contention, and it fiinds 
apparent support in our décision in Yesbera v. Hardesty, 166 Fed. 
120, 92 C, C. A. 46 ; but we do not construe that décision as intended 
to reach a case like the présent. It is true that the patent there was 
for a combination the éléments of which, perhaps with one exception, 
were old ; but the essential point of that case is that the combination, as 
an entirety, was a new thing and created a new demand rather than be- 
ing a mère improvement on or addition to an old thing, making merely 
an increased or a différent demand. The thing really invented was the 
complète folding seat, and it was rightly held that profits should be 
considered with référence to that new thing and not with référence 
to its old éléments. In the présent case, the terms of the claim furnish 
analogy to Yesbera v. Hardesty, but the similarity goes no farther. 
Cenerally similar printing devices were old. Nothing was new, except 
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the means governing the descent of the lamp. Except for the artifîcial 
rule of the Patent Office which requires a claim to include a completely 
operative combination (and very likely, in spite of that rule), this in- 
vention could properly and accurately hâve been f ormulated and claim- 
ed as "an improved lamp-controUing means for a printing apparatus, 
consisting of, etc." In determining the liabiHty for profits, as wd\ as 
in determining validity and scope, we must give due regard to the real 
invention — the real contribution or step in advance which the patentée 
has made — and the due eiïect of this considération should not be ob- 
scured by the language in which the claim is clothed. We pointed this 
out in Dunn v. Standard, 204 Fed. 617, 619, 123 C. C. A. 111, 113, say- 
ing: 

"The question of profits can harclly dépend on the largely fortuitous lan- 
guage of the claim in extending the combination, Instead of on the actual ad- 
vance in the art" 

And it is made additionally clear by the discussion in Seeger v. 
American (D. C.) 212 Fed. 742, 748, 749. We therefore conclude 
that, for the purpose of awarding profits, defendant's structure is not 
to be treated as merely and only an embodiment of plaintifif's inven- 
tion ; and it follows that an apportionment of the profits derived froro 
the sale of that structure is prima facie necessary, 

[2] 2. Nor can it properly be said that the entire profits belong to 
plaintifï merely because his invention was an essential part of the 
thing sold. The proofs show, as would be apparent enough, that a 
lamp-controlling device was absolutely necessary, and that, without it, 
no sales could hâve been made; but it does not follow that the sales 
were due to the use of plaintifE's particular form. Other lamp-control- 
ling means were open to défendant, and still others were used by its 
competitors. There is no évidence showing part played by the patented 
invention in inducing sales. So far as the évidence indicated any- 
thing, it is to thp effect that other features distinct from plaintiff's in- 
vention were the "talking points" which sold the machine against its 
market compétition. 

3. Can the profits be apportioned? Plaintiff recognizes his initial 
burden to show the négative of this proposition (Westinghouse v. 
Wagner, 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R: A. 
[N. S.] 653), and claims to hâve discharged the burden by calling, as 
his witness, Mr. Young, defendant's manager, who testified that there 
were no bookkeeping data from which could be made up any accurate 
statement of the portion of profits attributable to the liquid cylinder; 
but he further testified that in his opinion the defendant's machine 
should, for this purpose, be divided into its component parts, and the 
profits apportioned equally to each part. His method of division was 
to say that the glass cylinder, the curtain, the supporting frame and 
the lamp with its connections, each constituted, for this purpose, one- 
fourth ofthe machine; that 25 per cent, of the profits should be ap- 
portioned to each ; and that this portion attributed to the lamp and 
connections should be again subdivided into four parts with 6t/4 per 
cent, to each — viz., the lamp, the electric wires, the automatic cut-out, 
and the hydraulic cylinder. This being the state of the record, we are 
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confronted with the question how far Westinghouse v. Wagner îs 
parallel and how far inapplicable to the présent situation. We do 
not find in that case any broad rule that a patentée is entitled to ail 
the profits in every case where his device is a part of a larger structure 
and where the fraction of profits attributable to the invention cannot 
be mathematically demonstrated. The converter invented by Westing- 
house was of the class of the f olding seat in Yesbera v. Hardesty ; it 
was an integer; the invention, through the rule of combination, ex- 
tended to every part of the whole structure which défendant marketed. 
Even in a case of that class, it does not f oUow, f rom anything decided, 
that the apportionment must be precisely accurate ; nor that intelligent 
expert estimate may not furnish ail necessary certainty. In a case of 
the other class, where the entire composite structure is fairly resolv- 
able into component parts, with some of which the patented invention 
has no connection, except by way oî furnishing the environment in 
which the invention becomes usef ul — in a case of that class, the recov- 
ery of those profits which did not pertain, except so remotely, to the 
invention of the patent, must be required by an imperative légal rule 
before it can satisfy the conscience. In a case of that class, the semi- 
independent parts may each involve substantially the same cost of 
material and labor and may each contribute equally to the final market- 
ability. In that event, an equal division of the profits among thèse 
parts is both arbitrary and reasonable ; arbitrary, because of its f orm, 
but reasonable, because obviously fair and just. Into what parts the 
market device should be, for this purpose, divided, will be for the 
court, upon inspection of the structure and considération of the field 
of invention ; whether the parts, so ascertained, do bear this mutual 
relation or any other mutual relation which permits profit division is 
a question of expert knowledge ; and a man of expérience in the man- 
uf acturing and selling field can form thereon an intelligent and useful 
opinion. 

Whether, in the absence of any helpfui opinion, the court should 
présume the propriety of such equal division need not be decided ; in 
this case, the witness Young was thoroughly qualified, the theory and 
effect of his testimony are that the situation justifies apportionment by 
division, and we think ourselves justified in adopting that view. 

We do not, however, agrée with the witness as to the proper sép- 
aration to be made. The structure itself speaks. The marketed device 
really consists of two main parts, to one of which the invention per- 
tains and to the other of which it is incidental; The glass cylinder or 
printing frame and its connections and appurtenances constitute one 
part; the lamp and its connections and appurtenances constitute the 
other. One is the means for giving out and controlling the rays of 
light which do the printing ; the other is the means for receiving and 
giving efïect to the light rays. The supporting frame is partially inci- 
dental to each of thèse two natural divisions. It foUows that, in the 
absence of any conditions making an equal division improper, and in 
the présence of the undisputed testimony that this gênerai method is 
correct, the profits should be divided into two equal parts, one of 
which should be apportioned to the light-giving part of the device. 
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Further than this, we cannot go. We cannot subdivide this function 
of the machine. The lamp itself, the electric wires, the automatic 
cut-out, and the controlling hydraulic cylinder are ail éléments of one 
thing — the light-producing means — and no intelligible theory of sépa- 
ration is presented or is apparent. Hère, the theory of resolving the 
device into parts is not applicable, for thèse parts are so inherently in- 
terdependent and ail so joined in contributing to one function that 
they, for that purpose, must be thought of as an indissoluble unit. 

It follows that plaintifï was entitled to one-half and to only one- 
half of the profits.^ 

[3] 4. The District Judge was right in allowing crédit for the Wag- 
enhorst payments. The défendant was a corporation. Wagenhorst, 
a stranger, had a patent upon his improvements in this machine, and 
he interested défendant. It agreed to manufacture and market the 
machine, and to give him, as compensation for the use of his patent 
and for some gênerai supervision and technical assistance by him, one- 
third of the profits. This was donc. The business was carried on by 
the corporation under the trade-name Wagenhorst & Co., but this was 
merely an arbitrary name. Wagenhorst had no voice or control in 
the business, and he was not, in any fair sensé, a partner. We think 
thèse payments were not a division of profits among joint infringers, 
but were as truly a royalty as if they had been called by that name and 
had been paid according to a regular schedule per machine. Such roy- 
alty payments, when the inquiry concerns profits actually received by 
the défendant, are entitled to be considered part of the cost of produc- 
tion. Elizabeth v. Pavement Co., 97 U. S. 126, 141, 24 L. Ed. 1000. 

[4] 5. Pending this suit, the défendant corporation discontinued 
ail active enterprises, and Mr. Young, personally, by an informai but 
effective transfer, took over and continued the blueprinting machine 
business. He conducted it under the same name, Wagenhorst & Co., 
and in the same way. Plaintiff asks a decree against him personally 
for the profits on the machines which he built and sold after the de- 
fendant ceased opérations. He is not a party to this case. Such a de- 
cree is impossible. The fact that the public had no notice of the change 
in individuals doing business as "Wagenhorst & Co.," is immaterial. 
This is not an action by one who gave crédit in reliance on the ap- 
pearance of things, and who may invoke the rule of estoppel. This 
is, in its présent stage, an effort to recover a sum of money wrong- 
fully received by the défendant in this case. 

In No. 2597, the decree is m.odified so as to award one-half the sum 
fixed by the District Court; but with interest from the date of that 

1 We do not regard our conclusions In paragraphe 1 and 3 as inconsistent 
with what is decided in Brennan v. Dowagiac, 162 Fed. 472, 89 C. 0. A. 392. 
Whether the Invention of the patent, by reason of the form of the claim, per- 
vades the entire commercial structure so that the structure becomes the thing 
patented and nothing else, is to be determlned in each case according to the 
facts of that case, and not rrierely from the face of the patent but from the 
entire record. The same thing is true regarding the question whether the pat- 
ent itself or the oral évidence or both justlfy dividing the structure into parts 
and apportloning the profits among thèse parts. In the Brennan Case, thflr» 
was no occasion to eonsider any such division. 
216 F.— 39 
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decree. In No. 2612, the decree below is affirmed. In each case, the 
Youngstown Company will recover costs. 

On Application for Rehearing. 

PER CURIAM. The application for rehearing calls attention to an 
undoubted error in the opinion. It is there said that plaintifï sought a 
Personal decree against John P. Young, who is not a party to the cause. 
This is a misstatement of plaintiff's position. He sought to hâve his 
decree against the corporation cover profits which had not been received 
by the corporation, but by Mr. Young after the corporation went out 
of business, and while business was continued by Mr. Young, but under 
the same old trade name. The transfer of the business was clearly 
proved; it was a good-faith transaction, and the corporation is not lia- 
ble. 

Plaintiff also asks that we permit, or that we direct the court below 
to permit, the filing of a supplemental bill, or such other amended 
pleading as may be thought proper and sufiicient to include Air. Young, 
and to warrant a final decree against him f.or the profits derived by him 
personally. It is urged that the joinder of the corporation and Young 
in one case would be proper, because he personally instigated and di- 
rected inf ringement by the corporation, and was personally liable, and 
that it would be proper in one accounting to hold him personally for 
ail profits, corporate and individual, and to hold the corporation for 
what it had received. Without determining this question, or whether 
the settled rules will permit the desired new pleadings, or will compel 
the filing of a new bill, the court below will be directed, within such 
reasonable time as it may fix, to receive and consider such application 
of this character as plaintifï may make, and with the same force and 
effect as if the application had been made on the final hearing before 
the court on exceptions to the master's report. 

The application for rehearing is denied. 



UNITED STATES FRUÎHiiKTUM CO. v. LAUHOFF et aL 

(Circuit Court of Appeals, Sixth Circuit June 30, 1914.) 

Nos. 2405, 2400. 

1. Patents (§ 321*) — Infbingement — Accounting — Ebtoppel. 

Where, after an interlocutory decree fluding that défendant Infringed 
botli the product and process of complainant's patent, défendant continued 
to manufacture pending an accounting, using the same machine, but such 
machine was capable of being so used as not to infringe, défendant was 
not estopped to deny inf ringement during the accounting period. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 588, 589; Dec. 
Dlg. § 321.*] 

2. Patents (§ 328*) — Infbingement — Froduct from Cobn. 

A finding of infringement of the Lauhoff patent, No. 440,866, for a corn 
product and the process of making the same, concurred in by a master and 
the trial court, affirmed. 

*For otlier cases see same topio & i kumbbr in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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3. Patents (§ 283*) — Construction — Suit for Infringeiient Against Pat- 

entée. 

While a patentee-assignor may, when made a défendant, Utigate the 
scope of his patent, the courts will net unnecessarily construe it so nar- 
rowly as to make it worthless, but will be inclined, so far as tlie record 
permits, to make Its exclusive right a real and valuable thing. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

4. Patents (§ 312*) — Accounting fob Infbinsement — Damages. 

On an accounting for damages for infringement, proof alone that com- 
plainant had factory facilities for making the addltlonal quantity of the 
patented product sold by défendant is not sufflcient to raise the presump- 
tion of fact that it would hâve made such sales, where the product was 
sold in compétition with numerous others which served the same purpose. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. § 312.* 

Accouhting by infrlnger for profits, see notes to Brickill v. Mayor, etc., 
of City of New Tork, 50 C. C. A. 8 ; Clark v. Johnson, 120 0. 0. A. 389.] 

5. Patents (§ 312*) — Infringement — Damages — Evidence on Accounting. 

In a case where wlUful infringement is shown with sales of the pat- 
ented product by défendant, so extensive as to leave no doubt that com- 
plainant sustained substantial damages, he will not be denied relief be- 
cause of his inability to prove an established royal'ty or to make deflnite 
proof of sales lost ; but gênerai évidence to prove his damages or a rea- 
sonable royalty may be considered as in other cases of tort, and from that 
a finding may be made as to what would be fair compen.sation for his In- 
JU17. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. § 312.*] 

& Patents (§ 319*)— "Général Damages." 

"General damages" are damages not resting on any of the applicable, 
exact methods of eomputation, but upon facts and clrcumstances which 
permit the jury or the court to estimate in a gênerai, but in a sufflciently 
accurate way, the In jury to plaintlfC. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. § 319.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3059, 3060; 
vol. 8, p. 7669.] 

Appeals from the District Court of the United States for the East- 
ern District of Michigan; Henry H. Swan, Judge. 

Suit in equity by the United States Frumentum Company against 
Frank Lauhoff, Wilham Lauhoff, and Henry Lauhoff. From the final 
decree, both parties appeal. Reversed on complainant's appeal, and 
affirmed on défendants'. 

The Frumentum Company brought against the Lauhoff Bros, the usual In- 
fringement bill, based upon patent No. 440,866, of November 18, 1890. This 
patent was Issued to Frank Lauhoff, who was instrumental in organizing the 
plaiutiff corporation and assigned the patent to it, but later ceased his con- 
nection with the Frumentum Company and, it is said, caused the défendant 
partnership, of which he was a member, to engage in infringing. The patent 
contalned three claims, of which the flrst two are, for the purposes of this 
case, équivalent. Claims 2 and 3 are as folio ws: 

"2. As a new article of manufacture the herein described product from corn, 
conslsting of compressed films formed from the corn retalned continuously In 
its normally dry and raw condition, substantially as described. 
■ — ■ — - — — t 

•Far otber cases see same topic & i ncmbub in Dec. &, Am. Digs. 1907 te ûate, & Kep'r Indexes 
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"3. The hereln described process of produclng films from corn, conslsting in 
first crusMng the cereal In its normally dry condition to granules and subse- 
quently subjectlng said granules, in their normally dry condition, to a draw- 
ing compression, substantlally as described." 

It is conceded that the patented product and (except for the drawing step) 
the patented process differed from the earlier ones of Gent (who oalled bis 
product "eereallne") only in that the "grits" or granules produced by crush- 
ing the huUed and germ-freed kernels were, by Gent, steam-soaked and cooked 
before they were rolled into films, while Lauhoff retained thèse grits in their 
"normally dry" condition. Doubts as to the patentability of this change or 
step omission at once suggest themselves, but it has been conceded from the 
beginning of the case that Frank LauhofC as patentée, and the other défend- 
ants by virtue of hls relations to their joint enterprise, are estopped to deny 
the patent's valldlty ; so that inf ringement and damages hâve been and are 
the only questions in dispute. To make Its prima facie case, plaintifC pro- 
duced an expert witneFs who testified that certain flakes, confessedly produced 
by défendants, were the product called for by the second claim and had neces- 
sarily been made by the process of the third claim of the patent; more spe- 
cifically, that thèse flakes could net hâve been produced if the grits had been 
effectively steamed before rolling. Défendants met this proof only by an ex- 
pert who said that the flakes mlght hâve been steamed before rolling and stlU 
bave ail their exlsting characteristics. The District Judge accepted plaintiff's 
theory, thought the proof of infringement was suflîcient, and made the usual 
interlocutory decree for injunction and accounting. 

The défendants continued to manufacture, pending accounting. The mas- 
ter's report was not made until 2% years after the interlocutory decree, and 
both parties took évidence before the master upon the question of infringe- 
ment during bis period. The master found that the infringement had contin- 
ued ; that the défendants had made no profits ; that plaintifC's profits, if It 
had made the sales whlch défendants made, would hâve been ?13,000; and 
that plaintlfC was damaged in this amount. The défendant took exceptions, 
and on final decree the District Court affirmed the master's finding that the 
infringement had continued throughout the accounting period, and to the total 
amount stated; but concluded that plaintiff's proof was insufflcient to sup- 
port the conclusion that, except for the infringement, it would hâve made the 
sales. A final decree was therefore entered in favor of plalntllï, but for nom- 
inal damages only. The parties brlng thèse cross-appeals. 

R. A. Parker, of Détroit, Mich., for the United States Frumentum 
Company. 
James Whittemore, of Détroit, Mich., for Lauhofï and others. 

Before WARRINGTON and DENISON, Circuit Judges, and 
BAY, District Judge.^ 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The first substantial question is whether défendants, upon the account- 
ing, were at Hberty to deny infringement during the accounting period. 
The argument is that since they were necessarily, while before the 
master, bound by the interlocutory decree to the effect that what they 
had been doing was infringement, and that since they claimed to be 
doing the same thing after the decree as before, the issue was neces- 
sarily foreclosed, also, as to the second period. Of course, a master 
may not re-examine questions adjudicated by the decree and order of 
référence, but that rule does not reach the peculiar circumstances of 
this case. The défendants' apparatus, as described by them, contained 

1 Judge Day participated in the hearing and décision of the case, but not 
(owing to his résignation) in the préparation of the opinion. 
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a chamber in which the grits might be steamed in their progress t» the 
rolls, and contained steam pipes and valves permitting this chamber t© 
be so used. Whether infringement was thereby avoided depended on 
vvhether the défendants opened the valves and put steam into this 
chamber and how much steam was admitted and at what température 
and how long the grits were exposed thereto. It might be quite true 
that the défendants infringed up to the date of the interlocutory de- 
cree, and thereafter, although using the same apparatus, did not in- 
fringe. Under thèse conditions, the issue of fact regarding infringe- 
ment pending accounting was open to défendants, and it was right for 
both parties, as they did, to produce testimony directed to that issue. 
Only in connection with a finding that the manipulation of the ap- 
paratus by the défendants was the same after the interlocutory decree 
as before could the decree operate to foreclose the question of later 
infringement. 

[2, 3] We are not satisfied on this record to disturb the finding of 
infringement contained in the interlocutory decree or the finding of 
later infringement made by the master and affirmed by the final de- 
cree. Not only is it the settled rule that such concurrent findings, 
where the issue is one of fact, will not be set aside unless plainly 
wrong; but we think the lower tribunals drew the proper inference 
from the entire record. While a patentee-assignor may, when made a 
défendant, litigate the scope of his patent and hâve it judically con- 
strued according to its true extent (Noonan v. Chester Co. [C. C. A. 
6] 99 Fed. 91, 39 C. C. A. 426; Smith v. Ridgley [C. C. A. 6] 103 
Fed. 875, 43 C. C. A. 365), the courts surely will not, unnecessarily, 
construe it so narrowly as to make it worthless. See Alvin Co. v. 
Scharling, by Judge Gray (C. C.) 100 Fed. 87. They will be inclined, 
so far as the record permits, to make its exclusive right a real and 
valuable thing. Ordinary équitable considérations must require this 
point of view, and the resulting liberality of construction. The sub- 
stantial validity which this patent imports may well rest on the dis- 
tinction between, on the one hand, sufficient soaking or cooking to 
swell or burst the starch cells and tend to create a pasty mass, and, 
on the other, the absence of any moistening which would prevent the 
grits from coming to the rolls in raw, normal condition. There can 
be no absolute standard of "normal" moisture in a grain. The record 
seems to show an approximate standard for corn thoroughly matured 
and dried; but this varies considerably in the published tables, aiid 
must vary with weather and other conditions. Granting validity to 
the patent, it can hardly be that it would be infringed by manufactur- 
ing last year's corn normally containing 11 or 12 per cent, of moisture 
and would not be infringed by manufacturing, by the same process, 
this year's imperfectly matured corn containing 16 to 18 per cent, of 
moisture ; yet this extra 4 to 7 per cent, of moisture is about what de- 
fendants claim to hâve added in their process. When we consider the 
indefinite limitation of the claim, the small amount of moisture which 
défendants say they added in the tests which they describe, the facts 
that there is no definite testimony as to how much steam they used in 
their process, that whether they used any was a matter of choice, that 
an experienced and disinterested manufacturer was sure the patented 
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process must hâve been used in the product, and the further fact that 
défendants continually and repeatedly ref used to permit any examina- 
tion of their process or apparatus, we are better satisfied with the re- 
suit reached below on this point than we could be with the contrary 
resuit. 

[4] It is clear that, as the case was presented to the master, his ul- 
timate finding of damages must rest on the premise, proved or pre- 
sumed, that the plaintiff would hâve made the sales in question if the 
défendants had not made them. Obviously, where plaintiff seeks dam- 
ages on the theory of lost sales, this premise is an essential step. There 
was hère no direct proof. It was shown (and we assume sufïlciently) 
that plaintiff had factory facilities for manufacturing the additional 
amount and so could hâve filled the orders; but the proof stopped 
there. There was no testimony that défendants' customers had for- 
merly bought from plaintiff, nor that they were in negotiation with 
plaintiff or in a territory in which plaintiff was selling, nor of others 
of those circumstances sometimes held sufficient and sometimes held 
insufficient to raise the presumption that plaintiff would hâve made the 
sales. This presumption is not one of law. Dobson v. Dornan, 118 
U. S. 10, 17, 6 Sup. Ct. 946, 30 L. Ed. 63 ; McSherry v. Dowagiac 
(C. C. A. 6) 160 Fed. 948, 89 C. C. A. 26. If it exists, it must be rais- 
ed by the proof s as one of fact. No doubt this presumption may some- 
times foUow from .the mère fact that some one buys or uses the in- 
fringing article, as in the cases of which Gould v. Cowing, 105 U. S. 
253, 26 L. Ed. 987, is typical ; but in that case, and in those cases gen- 
erally, the infringing article was a spécial pièce of apparatus, and it 
did not appear that anything else accomplishing the same purpose or 
generally similar was on the market. In the présent case, the record is 
clear that plaintiff supplied only a small part of the market demand 
for the gênerai product consisting of raw or partially cooked corn 
flakes and used chiefly by maltsters; that several other apparently 
similar, but noninfringing, products under various trade-names had 
a large sale; that thèse products were so similar that the ordinary 
user would not notice the différence, and, indeed, so similar that plain- 
tiff, when its factory was broken down, had supplied its customers 
with one of the other products without objection. In this condition 
of the record, a presumption of fact that défendants' customers 
would hâve bought plaintiff's product if they had not bought défend- 
ants' does violence to the rules of natural inf erence ; there can be no 
such presumption. In this particular, the case is ruled by the décision 
of this court in McSherry v. Dowagiac, supra, 160 Fed. at page 951 
et seq., 89 C. C. A. 26, and on rehearing, 163 Fed. 34, 35, 89 C. C. A. 
512. For another instance where proof was insufficient to show lost 
sales, see, also, our opinion in Randall v. Fogelsong, 216 Fed. 601, 
132 C. C. A. 605, filed to-day. 

[5] It follows that, upon the basis of the master's findings, the 
District Court was right in directing nominal damages only; and it 
would ordinarily foUow in this condition of the case that the judgment 
below would be affirmed. We are not satisfied to hâve this case take 
that course. There is a finding that the patent was valid; that the 
défendant Lauhoff, who had sold the patent, infringed it extensively 
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and so endeavored to keep what he had sold; and that défendants' 
sales were so large that no one can doubt the actual existence of sub- 
stantial damages. Under such circumstances, to hâve plaintiff recover 
nothing, because the difficulty of absolutely definite proof is insuper- 
able, is a resuit so unfortunate that, if avoidable, it should not be per- 
mitted. We hâve concluded that, in the situation disclosed by this 
record, there is another theory of recovery which may be available, 
and which, because what we now think to be an applicable rule of 
law was misapprehended by ail parties and by both tribunals, has not 
been considered. Under the practice sanctioned by the Suprême Court 
in the Westinghouse Case, 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 
1222, 41 L. R. A. (N. S.) 653, and adopted by us in Dunn Mfg. Co. v. 
Standard Co., 204 Fed. 617, 123 C. C. A. 111, we think it a proper ex- 
ercise of discrétion to permit a further accounting in which this theory 
may be presented. We do not intend to order an accounting de novo, 
or to permit défendants to contest further the question of infringe- 
ment or plaintiff to pièce out its defective proofs regarding profits and 
lost sales. On those subjects, the parties hâve had their day in court, 
and those questions must be considered closed ; but upon the theory of 
recovery to which we now address ourselves, no one was heard, be- 
fore either the master or the District Court. 

Infringement upon the patentee's rights is a tort; it is a taking of 
the patentee's property. The measure of damages for that wrong is 
sometimes clear and sometimes its borders are obscure. We may with 
benefit compare the rules of damages as applied to property generally ; 
for patents hâve no peculiarities making gênerai rules of law whoUy 
inapplicable. When we are asked to détermine how much compensa- 
tion an owner of any property should hâve because it has been wrong- 
fully taken, our first thought is of the market value. The market 
value of the property or the impairment of that value is the ordinary, 
normal measure of damages. Obviously, where the act done is the 
wrongful manufacture and sale of a patented article, the thing taken 
is the right to manufacture and sell. This is the right which would 
be given by a license from the patentée, and, since the recovery and 
collection of full damages (past and future) for a sale opérâtes to give 
a license to the vendee (Stutz v. Armstrong [C. C] 25 Fed. 147, 148), 
the value of that license is the thing to be determined. Obviously, 
too, the fixed, established license fee or royalty is the only évidence of 
the market value of the right to make and sell. If there is no such es- 
tablished royalty, the thing taken has no market value, and this cri- 
terion of damages must fail. From Seymour v. McCormick, 16 How. 
480, at page 490, 14 L. Ed. 1024, it appears that the use of a Hcense 
fee as the measure of damages in a patent case is only adopting the 
ordinary rule of market value universally applied as to other property ; 
and, though this thought is not often repeated, it remains the logical 
basis for this first, "primary" criterion of damages. 

With référence to the owner's exclusive right under some patents, 
just as with référence to innumerable other items or whole classes of 
property, it often happens that there is no market value. In such case, 
the law always looks for some other appropriate measure. This is 
perhaps most commonly found, with référence to gênerai property, in 
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the owner's entire loss of a sale, or lessened profits on a sale he does 
make ; and the profits which the owner would hâve made except for 
the unlawful interférence are the familiar measure. This has come to 
be independently considered as a criterion of damages, sometimes an 
alternative for and sometimes displacing the "primary" criterion. So, 
in patent cases, where a loss of sales or diminution of selling price or 
increase of selling expense by plaintifï can be fairly traced to dé- 
fendants infringement, so that the cause and effect relation is estab- 
lished, the profits which plaintifï has thus lost become an accepted 
measure of damages. Hère, also, there is perfect accord between the 
rules as to property generally and the rules as to patent property. 

Returning, now, to the observation of ail other kinds of property 
and rights excepting patent rights, there remains a class of cases or a 
group of instances where no market value existed and where no loss 
or impairment of sales can be definitely proved. The law is not, in 
such case, impotent. Plaintifï is not compelled to go away with nomi- 
nal damages just because he cannot show that his property, or other 
like it, was commonly bought and sold on the market, or because he 
did not wish to sell, or because it was returning him no income. The 
real value — the actual value — of what has been taken is always the 
ultimate question. Proof of market value is one way to show this ac- 
tual loss ; proof of lost sales is another way. But, if neither of thèse 
methods can be followed, the law permits other available, pertinent 
proofs. Those familiar with real estate estimate and testify to the 
real value or fair value of land which is without market value 
(Chicago, etc., Ry. v. Ohio Co. [C. C. A. 6] 214 Fed. 751, 131 C. 
C. A. 57) ; and thèse witnesses and the jury may take into ac- 
count ail the spécial circumstances of the situation as bearing on the 
ultimate question. The same thing is true as to personal property of 
such character that it has no market value. Instances of the applica- 
tion of this rule as to both real and personal property are too familiar 
for citation. In the same gênerai class are ail personal injury cases. 
Pain and suffering, the loss of earning power, the loss of support, 
are ail things which hâve no market value and ail présent situations 
where the damages cannot be ascertained or computed according to 
any arithmetical formula ; but the jury is put in possession of ail the 
facts and circumstances, it has the benefit of such testimony from ex- 
perts as may show the rules and methods in force in the particular 
field, and it estimâtes, as best it may, how much money will compen- 
sate plaintiff for the wrong done. 

Further pertinent familiar illustration is found in the settled rules 
concerning the estimation of values of property taken in the exercise 
of the right of eminent domain. It frequently happens that property 
is taken which is so situated and environed as not to possess any mar- 
ket value; and yet its value is universally solved by opinion évi- 
dence. Constitutional inhibitions against taking private property with- 
out compensation are no more restrictive upon the government or the 
agency exercising the power than are other organic provisions which 
were aimed against mère wrongdoers who appropriate rights of prop- 
erty like those involved under patent grants. It is a travesty to allow 
property rights to be seized and enjoyed without remedy simply be- 
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cause of the supposed difficulty in establishing their value. There 
must be, in the nature of things, in ail except the most extraordinary 
cases, if not in ail, available testimony which can be employed with 
sufficient approximation to the true value — at least to justify its admis- 
sion against any admitted or proved trespasser. Déniai of such a 
proposition must rest upon the idea that it is better for virrongs to go 
without redress than that they shall be redressed with imperfect ac- 
curacy. 

[6] We can see no reason why the owner of a patent may not be 
compensated upon the same principles, or why the perfect analogy 
between the rules of damages as to gênerai property and as to patent 
property which apply with référence to market value and with référ- 
ence to lost sales should be discarded when we come to what may, for 
convenience, be called gênerai damages. The jury, in a patent case, 
can be shown what plaintiff's patent property was, to what extent de- 
fendant has taken it, its usefulness and commercial value as shown by 
its advantages over other things and by the extent of its use and as 
shown by the profits and savings which couM be made upon its sale 
or adoption. The jury can learn how much of the realizable profit 
should be credited to the manufacturing process and business risk and 
how much to the patent, also, what share of the profits or of the sell- 
ing price it may be customary in that or similar business to allow for 
the use of such an invention. Experts may be amply qualified to give 
useful opinions as to the value of the property which is to be ap- 
praised. More or less of thèse things may appear in a given case, 
ail having a bearing on the real value of that for which plaintifï is to 
be compensated, and the case présents no greater difficulty in Comput- 
ing and ascertaining damages than is met by a hundred juries every 
day. This damage or compensation is not, in précise terminology, a 
royalty at ail, but it is f requently spoken of as a "reasonable royalty" ; 
and this phrase is a convenient means of naming this particular kind 
of damage. It may also be well called "général damage" ; that is to 
say, damage not resting on any of the applicable, exact methods of 
computation but upon facts and circumstances which permit the jury 
or the court to estimate in a gênerai, but in a sufficiently accurate, 
way the injury to plaintiff caused by each infringing sale. 

Save for the efïect of the decided cases, we should hâve no hésita- 
tion in affirming the right of the patentée to recover such "gênerai 
damage" or "reasonable royalty" in a case where the clearer criteria 
did not exist, where the utility and advantages of the invention were 
established and where there was substantiaJ basis for estimating the 
value of thèse advantages.^ To send the successful plaintifï away aft- 

2 We hâve twice met the question, but passed it without discussion. Mc- 
Sherry v. Dowagiae, 163 Fed 34, 36, 89 C. C. A. 512 ; Dunn v. Standard, 204 
Fed. 617, 624, 123 C. C. A. 111. The very unfortunate situation exlsting as to- 
the practical abillty of a patentée to recover damages or profits for an in- 
fringement committed before the law permits him to hâve an injunctlon has 
been universally recognized. It is famlliar knowledge, as stated by Macomber 
(Fixed Law of Patents, § 826), that experienced patent counsel hâve advised 
that, as a gênerai rule, no recovery that would pay the expense of litlgation. 
could be autlclpated. 
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er years of litigation and with only nominal damages is repellent to 
the sensé of justice. Such a resuit has been many times condemned; 
it is characterized by Judge Severens as "an untoward ending of a 
good cause" (Brennan v. Dowagiac, 162 Fed. 472, 473, 478, 89 C. C. 
A. Z92, 398), and led him to say, speaking of the patentee's difHculty 
in preserving his rights : 

"But this only enhances the obligation of the courts to find a way, if it be 
possible, to redress the wrongs done by those who hâve been willing to gather 
the fruit Into their own basket." 

What are the décisions? In Seymour v. McCormick, 16 How. 
480, 14 L. Ed. 1024, and Mayor v. Ransom, 64 U. S. (23 How.) 487, 
16 L Ed. 515, are expressions indicating the necessity of reasonably 
definite proof ; but neither case présents for décision the point now 
under discussion. The question, however, was squarely raised and 
passed upon in Sufïolk Co. v. Hayden, 70 U. S. (3 Wall.) 315, 18 L. 
Éd. 76. 

It appeared that Hayden had a patent upon improvements in ma- 
chines for cleaning cotton, that the Sufïolk Company had infringed 
and that no sales or licenses had been granted; but the court below 
permitted an expert to describe the use and advantages of the inven- 
tion as compared with the previous methods, and the plaintiff also 
proved the amount of cotton that had been cleaned by the infringing 
machines. The court charged the jury that the plaintifE was entitled 
to the actual damages sustained from the infringement, and said: 

"You will look at the value of the thlng used, and ascertain that value by 
ail the évidence as to its character opération, and efCect. You will take into 
View the value of that whieh the défendants hâve used belonging to the plain- 
tiff." 

This charge was assigned as error. The opinion of the Suprême 
Court was by Mr. Justice Nelson. The assignment of error was over- 
ruled, and the court said : 

"This question of damages, under the rule glven in the statute, Is always 
atteuded with difficulty and embarrassment both to the court and jury. There 
being no established patent or license fee In the case, in order to get at a 
fair measure of damages, or even an approximation to it, gênerai évidence 
must necessarily be resorted to. And what évidence could be more approprl- 
ute and pertinent than that of the utility and advantage of the invention over 
the old modes or devices that had been used for working out slmilar results? 
"With a knowledge of thèse benefits to the persons who hâve used the in- 
vention, and the extent of the use by the infringer, a jury will be in posses- 
sion of material and controUing facts that niay enable them, in the exercise 
of a Sound judgment, to ascertain the damages, or, in. other words, the loss 
to the patentée or owner, by the plracy, instead of the purchase of the use 
of the invention." 

The principle of Suffolk v. Hayden was frequently applied by the 
Suprême Court. In Philp v. Nock, 84 U S. (17 Wall.) 460, 462 (21 
L. Ed. &79), Mr. Justice Swayne said: 

"The measure of damages to be recovered against Infringers prescrlbed by 
the act of 1836 as well as by the act of 1870, is 'the actual damages sustained 
by the plaintiff.' Where the plaintiff has sought his profit in the form of a 
royalty paid by his llcensees, and tbere are no peculiar circumstances in the 
case, the amount to be recovered will be regulated by that standard. If that 
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test cannot be applied, he will be entitled to an amount wMcli will compen- 
sate him for the injury to which he lias been subjected by the piracy. In ar- 
riving at thelr conclusion, the profit made by the défendant and that lost by 
the plaintiff are among the éléments whlch the jury may consider." 

In Burdell v. Denig, 92 U. S. 716, 720 (23 L. Ed. 764), Mr. Justice 
Miller, after saying that in an équitable accounting those profits which 
défendant has actually made, and in a suit at law, an established royal- 
ty, "constitute the primary and truc criterion of damages," neverthe- 
less adds: 

"No doubt, In the absence of satisfactory évidence of either class in the 
form to which It is most appropriate, the other may be resorted to as one of 
the éléments from which the damages or the compensation may be ascer- 
tained." 

Birdsall v. Coolidge, 93 U. S. 64, 70 (23 L. Ed. 802), illustrâtes that 
the "established royalty" measure is not conclusive. Mr. Justice Qif- 
ford said: 

"Still, it Is obvions that there cannot be any one rule of damages prescribed 
which will apply in ail cases, even where it is conceded that the finding must 
be limited to actual damages. Fréquent cases arise where proof of an estab- 
lished royalty furnlshes a pretty safe guide both for the instructions of the 
court and the flnding of the jury. Reported cases of undoubted authority may 
be referred to which support that proposition; and yet it is believed to be 
good law, that the rule cannot be applied without qualification, where the 
patented improvement has been used only to a limited extent and for a short 
tinie, but that In such a case the jury should flnd less than the amount of 
the license fee ; and it is admitted in several cases that the clrcumstances 
may be such that the flnding should be larger than the royalty." 

In Root V. Railway Co., 105 U. S. 189, 196 (26 L. Ed. 975), Mr. 
Justice Matthews quotes with apparent approval from Sufïolk v. 
Hayden : 

"Where there is no established patent or license fee in the case, or even an 
approximation to it, gênerai évidence must necessarily be resorted to. * * * 

"And wbat évidence * * ♦ could be more appropriate and pertinent 
than that of the utility and advantages of the invention?" 

The principle was again distinctly recognized by Mr. Justice Brown, 
when he said, in Sessions v. Romadka, 145 U. S. 29-, 45, 12 Sup. Ct. 
799, 803 (36 L. Ed. 609) : 

"This court has, however, repeatedly held that, in estimating damages in 
the absence of a royalty, it is proper to consider the savings of the défendant 
in the use of the patented device ;" 

although this comment loses some of its force, because the case before 
the court was an accounting for profits. 

In the lower fédéral courts, also, the principle of Sufïolk v. Hay- 
den has been repeatedly applied. In Judson v. Bradford, Fed. Cas. 
No. 7,564, what évidence was given affècting the amount of damages 
does not appear from the report. Mr. Justice Clifford said : 

"Fréquent cases arise where proof of an established royalty furnishes a 
pretty safe gui.de for the instructions of the court and the finding of the jury, 
but cases also arise where it cannot be applied without qualification, as where 
a patented improvement has been used only to a limited extent and for a very 
short period. Proof of a single license was given in this case, but it cannot, 
in view of the clrcumstances, be regarded as affordùig the only measure of 
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compensation to which the plalntiff Is entitled. Where there Is proof of an 
established license fee, it may, In a case of protracted infringement, be re- 
garded as a pretty saf e guide ; but the proof in this case is not of that char- 
acter, and, in sucli a case, gênerai évidence may be resorted to as the basis 
of décision. 

"Neitlier party having furnislied any definite évidence as to tlie amount of 
the Injury sustalned by the plaintifC, the court is compelled to estimate the 
same from évidence introduced upon the subject. Weighed in revlevr of the 
whole évidence, as the question must be, the court finds that the plalntiff is 
entitled to recover, as compensation for the injury occasioned by the infringe- 
ment, the sum of $300. • • • " 

In Westcott v. Rude (C. C.) 19 Fed. 830, 833, the accounting was by 
a master, but profits had been waived and damages only were involved. 
The évidence was held insufficient to show a fixed, established royalty. 
In the course of the discussion. District Judge Woods said, "The 
question is, What is a reasonable royalty ?" and the case was remanded 
to the master for further évidence.^ 

In Wooster v. Thornton (C. C.) 26 Fed. 274, 276, the question was 
as to the amount of damages for infringement before any license fee 
was established. District Judge Wheeler said : 

"It Is understood that an established royalty or license fee Is évidence, and 
not an absolute test, of value. Whether the situation was such that the value 
was equal to the license fee before the latter became established was a ques- 
tion of fact for the master. The weight of the évidence was for him. The 
court cannot say, as matter of law, that the license fee, which did not become 
established untll afterwards, should govern." 

In Graham v. Piano Co. (C. C.) 35 Fed. 597, it seemed that there 
was no fixed royalty. So experienced a patent judge as Judge Blod- 
gett, after finding that "no customary charge or royalty had been fix- 
ed," awarded damages at the rate of $3 per machine "as most nearly 
measuring or approximating the compensation or damages to which 
the complainant was entitled." 

In Ross V. Montana Co. (C. C.) 45 Fed. 424, 431, District Judge 
Knowles charged the jury : 

"You are instructed upon the question of the measure of the damages that 
In this case the proper method of assessing plaintifC's damages, if you flnd 
that he is entitled to recover any, is for you to ascertain and détermine what 
would hâve been a reasonable royalty for the défendant to hâve paid for the 
use of the cars in question at so much per car." 

In Lee v. PiUsbury (C. C.) 49 Fed. 747, District Judge Nelson charg- 
ed the jury: 

"If * • • [plaintifE's] rights hâve been Invaded under this patent by 
the défendants, then he is entitled to actual damages, and the question then 
presented is, What amount is he entitled to recover V ïou can readily see, 
where there is no license fee, no price fixed for the royalty, and nothing dis- 
dosed which would show that the patentée puts on the market a machine, for 
tiie use of which he charges so much, it is a very diffleult matter to détermine 

3 Later, the master reported a "reasonable royalty," and judgment was en- 
tered. The Suprême Court (Rude v. Westcott, 130 U. S. 152, 9 Sup. Ct 463, 32 
L. Ed. 888) set it aside because the évidence on which the master acted did 
not sufHciently support his conclusion. If ail right to recover necessarily dls- 
appeared when the effort to show an established royalty failed, It would bave 
been natural to dispose of the case by saying so. 
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what the amount of damages may be In a certain case ; but, like ail questions 
presented to a jury for their détermination, the plaintifif Is bound and re- 
quired to give some data, and naust furnish the jury with évidence, se that 
they may be enabled to corne to a proximate amount of the damage which the 
patentée bas sustained by the infringement. In other words, gênerai évidence 
may be resorted to for the purpose of furnisMng data for the jury to come to 
a conclusion. • * • Upon those data you are furnished with something by 
which you can arrive at perhaps not an accurate, but an approximate conclu- 
sion as to what amount of damage has been sufCered by the plaintiff." 

_ In Brickill v. Mayor, 60 Fed. 98, 101, 8 C. C. A. 500, 503, the plain- 
tifï's évidence showed that there was no established license fee, but 
that the défendant had made certain savings by using the patented 
device. The court below had said to the jury that there was no estab- 
lished royalty so as to fix the "primary and true criterion" of damage 
and value, and had charged : 

"If you find in favor of the plaintifEs, you should consider the utillty and 
advantage to the défendant of the use of the patented device, as compared to 
any other means of obtaining slmilar résulta which were open to the défend- 
ant to use, and you may consider the cost of using one as compared with the 
cost and savings to the défendant of using the other ; and from thèse data, 
if proven to you, you should ascertain, in the exercise of a sound judgment, 
what would be a fair compensation to the plaintiffs for the damage which they 
hâve sustained by reason of the défendant havlng infringed, instead of having 
purchased the right to use the invention." 

It will be noticed that the defendant's savings or profits were not to 
be taken as the measure of plaintiff's damages, but only as a part of 
the data from which fair compensation to plaintiff was to be deter- 
mined. The Circuit Court of Appeals of the Fourth Circuit said: 

"The rule now well established relative to the question of damages In cases 
of thls kind was properly given by the court to the jury." 

The case is no less authority upon the proposition it announces be- 
cause the jury, under this instruction, had found only nominal dam- 
ages. 

In Hunt v. Cassiday, 64 Fed. 585, 587, 12 C. C. A. 316, 318, and 
after it had been decided upon a previous appeal that the proof did 
not show an established license fee, it was said, by the Circuit Court 
of Appeals for the Ninth Circuit : 

"The plaintiff was clearly entitled to damages for the infringement. II 
there had been an established royalty, the jury could hâve taken that sum as 
the measure of damages. In the absence of such royalty, and in the absence 
of proof of lost sales or injury by compétition, the only measure of damages 
was such sum as, under ail the circumstances, would hâve been a reasonable 
royalty for the défendant to hâve pald. This amount it was the province of 
the jury to détermine. In so doing, they did not make a contract for the par- 
ties, but found a measure of damages." 

Recognizing this as the established raie, Mr. Walker, in his third 
édition (1895, § 563, p. 432), said : 

"Where damages cannot be assessed on the basis of a royalty nor on that 
o( lost sales nor on that of reduced profits, the proper method of assessing 
them is to ascertain what would bave been a reasonable royalty for the in- 
fringer to hâve paid. In determining this point where the infringement con- 
sisted of making and selling, or in selling after a purchase, the profits of the 
■défendant may be eonsidered ; and where the Infrlngment conslsted in using. 
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the cost and the utillty of the patented process or thlng as compared with the 
Other process or things known at the time of the infrlBgement and capable of 
doing siœilar work may be the leadlng guides. But those profits and advan- 
tages do not alone show what a reasonable royalty would bave been, because 
it would not be reasonable for a royalty to be as much as the entire benefit 
derlved from the business by a llcensee. Therefore an instruction to the jury 
that the plaintiff was entltled to recover whatever value the défendant had 
recelved from the use of the plaintiff's invention was an error." 

In Robinson on Patents, § 1061, Note 1, and in the course of an in- 
troduction to an exhaustive and careful analysis of the cases on dam- 
ages and profits, the learned author says : 

"Profits were, until recently, the only measure of damages in equlty. ïhey 
hâve always been admissible In évidence upon the question of the amount of 
damages at law." 

The principle thus estabhshed by Suffolk v. Hayden, and generally 
recognized by the courts and text-books, has been more recently af- 
firmed and applied by the Circuit Court of Appeals for the Third Cir- 
cuit. In McCune v. B. & O. Ry. Co., 154 Fed. 63, 83 C. C. A. 175, 
Judge Buffington, speaking for that court, pointed out that the proposi- 
tion that sometimes "gênerai évidence must be resorted to" had been 
approved in Root v. Railway ; and the Circuit Court of Appeals held 
that it was error in the court below to direct a verdict for nominal 
damages in the absence of any testimony tending to show an estabhsh- 
ed royalty or impaired sales and in the face of testimony offered to 
prove the utihty and advantages of the patented device and its appro- 
priation and use by several railroads. 

In Bemis Co. v. Brill Co., 200 Fed. 749, 759, 119 C. C. A. 229, 239, 
the same Circuit Court of Appeals, speaidng again by Judge Buffing- 
ton, expressly approved the finding of the référée fixing a certain sum 
as the "reasonable royalty or license fee which plaintiff should hâve 
received from the défendant for the latter's unlawful use of the plain- 
tiff's invention without compensation" ; and the master had fixed this 
sum (alternatively), upon the theory that there was no suflicient évi- 
dence to show either an estabUshed license fee or that the plaintiff had 
lost any sales. 

The right of a plaintiff to recover in a suitable case this "reason- 
able royalty" would probably be unquestioned, except for the décision 
of the Suprême Court in Coupe v. Royer, 155 U. S. 565, 583, 15 Sup. 
Ct. 199, 207 (39 L. Ed. 263) and its supposed overruling effect upon 
Suffolk V. Hayden. In Coupe v. Royer, the patent involved was upon 
a machine for converting hides into leather. Upon the trial, the pat- 
entée had estabUshed his patent and its infringement, but had put in 
no évidence whatever supporting an assessment of damages, except 
that he proved the amount of the defendant's profits or savings. The 
trial court instructed the jury that thèse savings were the measure of 
plaintiff's loss. The Suprême Court held that this was error ; that de- 
fendant's profits could be recovered in equity but not, as profits, at 
law; and that the defendant's profits do not, ipso facto, constitute 
plaintiff's damages. In the opinion by Mr. Justice Shiras, Suffolk v. 
Hayden is not mentioned, nor is there any considération of the right 
to recover "gênerai damage" or "a reasonable royalty." The only sen- 
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tence in the opinion which has been thought to work a change in the 
law is this : 

"Upon this State of faets, the évidence dlscloslng the existence of no license 
fee, no impalrment of the plalntiffs' market, in short, no damages of any kind, 
we think the court should hâve Instructed the jury, if they found for the 
plaintiiïs at ail, to flnd nominal damages only." 

This cannot be rejected as mère dictum; it was said by way of in- 
dicating the practice to be observed upon a new trial, and so it must 
be considered as the ruHng of the court ; but its comparatively casual 
character warns us against giving it unintended effect. Indeed, the 
language of this sentence seems to hâve been carefully chosen so that 
it should not go beyond the instant case. Its conclusion is predicated 
not only upon the lack of évidence of an existing license fee or of an 
impairment of plaintifï's market, but also upon the lack of évidence 
of "damages of any kind." If the only possible recoverable damages 
depfnded on the existence of one or the other of the two specified 
criteria, there was no object in referring to other évidence of other 
damages of some other kind. We may note, in passing, that the case 
is distinguishable f rom ail those of the class where plaintifï is engaged 
in marketing the patented article or in using the patented process and in 
marketing the product, because in thèse cases there is from defendant's 
compétition necessarily an "impairment of the plaintiff's market." 
The particulars and the précise extent of that impairment may be im- 
possible to prove, but that the impairment exists no one can doubt. 
We also note, with the greatest déférence, that even when plaintifï is 
not himself marketing his device, nor practicing his process, it is often 
a fallacy to suppose that defendant's infringement does not "impair 
plaintifï's market." The patentee's exclusive right to the market ex- 
tends for seventeen years; he is not obliged to find or create and to 
supply the demand at once ; he may hâve good reasons, of policy or of 
necessity, for postponing his efforts; but the whole market for the 
whole period, nevertheless, belongs to him ; and by so much as the in- 
fringing défendant supplies that demand and permanently fills that 
market before plaintifï offers to do so, by so much is plaintiff's even- 
tual market impaired. As to articles of long life and to be sold in a 
limited field this eventual impairment would be about the same wheth- 
er plaintifï, in the early years of his patent, was or was not manufac- 
turing ; as to articles of short life and of less limited demand, the im- 
pairment would be much less; but it always would be existent, the- 
oretically, and often, practically. Judge Severens' comments in Bren- 
nan v. Dowagiac, supra, 162 Fed. at page 478, 89 C. C. A. at page 398, 
are hère pertinent: 

"A patentée may withhold the exploiting of his patent in a particular ter- 
rltory, or he may not be able at the time to extend his business thereln. But 
this gives no right to an infringer to invade the territory and anticipate the 
sales which the patentée might make when he should désire and be able to 
carry his invention there for a profit which is légitima tely his own. ♦ * * 
The fact that the owner of a patent does not exercise his right, or cannot at 
the time do so to the full, gives no Ucense to another, and the latter is liable 
t'or infringement to the same extent as if the owner were exercising his right 
to the utmost The owner has the same right as he has to any other property, 
which he may put to use or not as he chooses ; and in such case the rule al- 
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ways Is that, If a stranger wlthout rlght selzes and uses it, lie Is bound to pay 
for such use, and it is no answer for him to say that fhe owner was doing 
nothing with It If it be true, as bas often been declared, tbat the exclusive 
rlght of a patentée is property, for the protection of which the public f aith is 
pledged, it should hâve the same Immunity from invasion, and its violation 
should be attended with the same conséquences as in the case of other species 
of property." 

In view of the facts before the court in Coupe v. Royer, and the form 
in which the pronouncement on the question was made, we cannot be- 
lieve that the case should be taken as intended to overrule, without nam- 
ing it, a décision so important and so generally followed as SuflEolk v. 
Hayden. In this conchision, we do not stand alone. The question 
arose almost immediately and was presented to Circuit Judge (now Mr. 
Justice) McKenna. He considered it exhaustively in Cassidy v. Hunt 
(C. C.) 75 Fed. 1012, and reached the conclusion that Suffolk v. Hay- 
den is not overruled, and that a reasonable royalty remains as a measure 
of damages, to be appHed in suitable cases. Judge McKenna's opitjion 
and his review of the cases bearing on the point should be read at 
length ; extracts from it will be insufficient. 

In McCune v. B. & O. R. Ce, supra, the Circuit Court of Appeals for 
the Third Circuit considered the same question and reached the same 
conclusion, although without référence to Cassidy v. Hunt. Judge Buf- 
fington's opinion is clear and persuasive. 

On the other hand, opinions of the Circuit Courts of Appeals in the 
First, Second, Fifth, Eighth, and Ninth Circuits indicate that the au- 
thority of Sufïolk v. Hayden is weakened or gone. It is noteworthy 
that the Circuit Court of Appeals for the Ninth Circuit, in Seattle v. 
McNamara, 81 Fed. 863, 26 C. C. A. 652, in an opinion rendered very 
soon after Cassidy v. Hunt, reached the contrary resuit, and did so 
without référence to Judge McKenna's opinion and without any of the 
analysis and considération of the other cases by which his conclusion is 
strengthened. Whether the overruling effect of Coupe v. Royer will 
extend to a case where plaintiff had established a market is left unde- 
termined. In City of Boston v. Allen, 91 Fed. 248, 249, 33 C. C. A. 485, 
486, the Circuit Court of Appeals for the First Circuit, speaking by 
Judge Putnam, concludes that Coupe v. Royer, substantially overrules 
Suffolk V. Hayden. It is to be noted, however, in the Allen Case, that 
there was no évidence whatever bearing on the question of damages, 
except as to the amount of the travel over the ferry and "what related 
to the nature of the device" (which was a gangway for ferryboats). It 
may well be that such a case was precisely like Coupe v. Royer, and 
that there would still be, in many cases, ample room for a finding of 
reasonable royalty based upon testimony supporting such a conclusion. 
In Tompkins v. International Paper Co., 183 Fed. 773, 106 C. C. A. 529, 
the Circuit Court of Appeals for the Second Circuit takes a narrower 
view of Suffolk v. Hayden than was indicated by Judge Buffington, but 
still leaves room for the recovery of substantial damages where plain- 
tiff was selling against defendant's compétition. In Houston Co. v. 
Stern, 74 Fed. 636, 20 C. C. A. 568, the Circuit Court of Appeals for 
the Fifth Circuit expressly held that certain proffered évidence as to 
the reasonable value of the right to use the invention was properly ex- 
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cluded. This was held to be a matter of opinion ; but the holding was 
without discussion and without considération of the fact that the value 
of property is usually provable by opinion évidence. The court appar- 
ently considered Coupe v. Royer as establishing the broad rule that, in 
the absence of a fixed license fee or lost sales, nominal damages only 
can be given. The limitation of Coupe v. Royer to cases where there 
appeared not only neither of thèse classes of damage but also where 
there was "no évidence of any damage whatever" is not noted. In 
Brown v. Lanyon, 148 Fed. 838, 78 C. C. A. 528, the only effort was to 
recover def endant's profits as damages, or to recover damages meas- 
ured by defendant's profits, and plaintiff's counsel conceded that, unless 
they could hâve such a recovery, they could hâve none. The Circuit 
Court of Appeals for the Eighth Circuit concluded, as it was bound to 
do, that Coupe v. Royer was conclusive against this claim, Whether 
gênerai damages could be shown in any other way than by the two fa- 
miliar criteria was not involved or decided, although the impression of 
the court evidently was that Coupe v. Royer should hâve a very broad 
effect. 

Upon this review of the rules of damages and the décisions affecting 
this particular question, we are the better satisfied to adopt the conclu- 
sion of Judge McKenna and Judge Buffington and to hold that a "rea- 
sonable royalty," if the proper foundation is laid and if the primary 
measures cannot be adopted, may become the applicable criterion in an 
action at law. If this is true, the same resuit follows bef ore a master in 
determining damages in an action in equity. It is settled in this court 
that the damages and the profits contemplated by the statute are quite 
distinct and separate (Yesbera v. Hardesty [C. C. A. 6] 166 Fed. 120, 
92 C. C. A. 46), and the conflicting décisions and the nice questions as 
to accountability for defendant's profits, as such, hâve nothing to do 
with the question of damages. In cases at law, the jury finds the facts ; 
in equity cases, the master does the same thing. The functions of the 
two in assessing damages are wholly analogous. As Mr. Justice Strong 
said in Locomotive Co. v. Penn Co. (C. C.) 2 Fed. 677, 682 : 

"There is no conceivable reason why the damages sustained by a patentée 
from the infrlngement of his patent are not the same whether he firoceeds at 
law or in equity." 

The amount of plaintifif's loss by the infringement, or, more specifi- 
cally and in certain cases, the amount of a "reasonable royalty," is a 
question of fact. It may be determined by a master just as by a jury. 

We hâve before us only the question of recovery of légal damages ; 
there has been no reason to consider the recovery of the profits which 
the défendant has made as a trustée. The practical difficulties attend- 
ing the patentée upon the two branches of recovery are somewhat 
analogous ; and it was clearly in récognition of the unfortunate situa- 
tion on the second branch that the Suprême Court, in Westinghouse v. 
Wagner, 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. 
(N. S.) 653, made a deliberate effort to correct the resulting injustice ; 
but the remédiai effect of this décision is incomplète. It gives no help 
at ail in cases where there are no profits ; and even in cases where 
profits appear, its application to dissimilar facts must be uncertain. It 
216 F.— 10 
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has been thought that the old rule as to standards of comparison re- 
mains unaffected (Schmertz Co. v. Western Co. [D. C] 203 Fed. 1006, 
1009) ; and that the rule announced in the Westinghouse Case does not 
extend to instances where the invention is in a semi-independent part 
of the structure (Seeger v. American Co. [D. C] 212 Fed. 742, 750 ; and 
see our own comments in Dunn v. Standard, 204 Fed. 617, 619, 123 C. 
C. A. 111, and in Herman v. Youngstown Co., 216 Fed. 604, 132 C. C. 
A, 608, opinion this day filed). The books are full of cases where dam- 
ages or profits hâve been allowed upon reasoning that poorly satisfies 
the rules of proof as applied in other controversies, and the cases pré- 
sent a constant and uncertain contest between the désire to do what 
seems to be justice and the necessity of observing légal rules. If the 
conclusion which we now reach is eventually approved by the Suprême 
Court, it will be because that tribunal thinks there has been a gênerai 
misapprehension regarding the eflfect of Coupe v. Royer similar to the 
gênerai current misconstruction which it found had grown up regard- 
ing Garretson v. Clark f ; and it may be that the rule which we are hère 
stating will afïord the means by which the courts can, in most instances, 
feel reasonably satisfied that substantial justice is donc and also that 
the resuit is reached with due regard to ail applicable gênerai rules of 
law. 

The présent case impresses us as one which may be suitable for the 
application of this rule ; although whether it is or not we cannot now 
décide. It is enough to say we see a f air probability that plaintiff might 
be able to put in proof s affording a sufBcient basis for a reasonably ac- 
curate estimate of the damages which plaintifï's business sufïered by 
reason of the infringement, and the case, upon the Frumentum Com- 
pany's appeal, is reversed and remanded for that purpose only, but 
without costs. Upon the Lauhofï appeal, the case is affirmed, with 
costs. 



ADAM S V. BOSTON STORE. 

(District Court, N. D. Illinois, Eastern Division. Augnst 24, 1914.) 

No. 30968. 

Patents (§ 328*) — Novelty — Joint Connection fob Bedsteads. 

The Adams patent, No. 923,235, for a joint connection for métal bed- 
steads, while covering a deviee wMch is simple, economical, and suceess- 
ful, is void for lack of novelty, in view of prior déviées of similar con- 
struction. 

In Equity. Suit by George Adams against the Boston Store. On 
final hearing. Decree for défendant. 

George E. Waldo, of Chicago, 111., for complainant. 

Offield, Towle, Graves & Offield, of Chicago, 111. (Albert H. 
Graves and Frank L. Belknap, of Chicago, 111., and Louis Quarles, 
of Milwaukee, Wis., of counsel), for défendant. 

SANBORN, District Judge. This is an infringement suit, brought 
on patent No. 923,235, dated June 1, 1909, applied for January 27, 

*For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
t m U. S. 120, 4 Sup. et. 291, 28 L. Ed. 371. 
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1909, issued to George Adams for a joint connection for métal bed- 
steads. The device is made by fastening a small fixture, known as 
a mold plate or cavity cup, on the inside of the upright corner post 
of the bed, holding it there by a screw which reaches through the 
mold plate and is pressed against the inner opposite side of the hol- 
low bedpost, while a métal casting is made which fills the cavity of 
the mold plate and projects through upon the outside of the post, 
in order to make a corner fastening, by means of which the side rails 
of the bed are connected to the post. This casting is referred to in 
the testimony as a frenching. A hole or opening is made in the post. 
The mold plate is then inserted into the end of the post, and brought 
into position opposite the hole or opening. A screw is inserted 
through this hole and through the mold plate, and turned up until 
the end of the screw bears against the opposite inner surface of the 
post. A closed cavity is thus made between the inner surface of the 
post and the mold plate. The post is then placed in a mold, and 
molten iron or lead is then poured into the mold, which will fill the 
cavity to form the corner fastening, and also flow through the hole 
in the post and fàll the cavity. 

When complainant was making his prima facie case, he did not at- 
tempt to carry the date of invention back of the time of application, 
January 27, 1909. On the cross-examination défendant attempted 
to show by the complainant the earliest date of his invention. At 
that time complainant was not able to remember any positive date 
earlier than his application when he had conceived or produced his 
device. Complainant's counsel objected to the attempt of défendant 
to establish tihe date of invention by the testimony of complainant, 
George Adams, but the latter was ruled by the court to answer ques- 
tions along this line, and did so, but, as stated, was unable to fix 
any earlier date. Défendant having given testimony tending to show 
a prior use considerably earlier than the complainant's date of ap- 
plication, on rebuttal complainant produced testimony and records 
tending to carry his date of invention back to January, 1908. It was 
contended by défendant that complainant's testimony along this line 
was inadmissible, by reason of the testimony of complainant on his 
cross-examination, above referred to. 

While the défendant of record in this case is the Boston Store, it 
appears that the bed which is alleged to infringe was manufactured 
by the Simmons Manufacturing Company, of Kenosha, Wis,, and the 
latter has assumed the défense of the suit, with the acquiescence of 
complainant, and has therefore become a party. It appears that in 
the spring of 1906 the Simmons Company manufactured an iron bed 
upon an order made by the Michael Reese Hospital, at Chicago, 
and the cost estimate on this bed was made March 9, 1906. From 
the records of the Simmons Company it appears that there was a 
cavity cup made for the purpose of forming a frenching or dovetail 
on the outside of the rail. This was a double cup instead of a single 
one, as in the patent in suit. Défendant gave considérable testimony 
describing how the cup was held in place when the mold was made, 
but this testimony may possibly relate to a later date, and of itself 
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would not be sufficient to establish any prior use. It appears, how- 
ever, that this double cavity cup was described in certain foundry 
cost cards put in évidence, which show threaded wires or screws, 
iron castings and frenchings, together with estimâtes for forming 
the frenching, drilling the posts or pillars, and putting on the casting 
for reinforcement of the cavity cup. A witness was produced who 
personally made the cost estimate, and who remembered what the 
items referred to, and the date inserted on one of the cards is March 
9, 1906. Other witnesses were sworn tending to corroborate this 
évidence, and the superintendent of the Michael Reese Hospital was 
produced as a witness on the hearing, and testified to certain bed 
ends, which had been theretofore oiïered, as having been taken from 
the Michael Reese Hospital. He was not able, however, to state that 
this bed end came from the first lot of beds sold to the hospital. 
This bed end shows the double cavity cup construction above re- 
ferred to. 

From ail the évidence, I am convinced that the defendant's prior 
use of the double cavity cup is established as of the date of March, 
1906. The records were offered in évidence, and it is claimed by 
the witnesses they clearly show the making of the double cavity 
cups and the frenching Connecting them to the bed post prior to 
July, 1906, and, although no bed of this construction is clearly proved, 
yet the évidence is satisfactory that such a bed was manufacturée! 
before the July furniture exposition in Chicago held in 1906. Such 
an exposition was held twice a year, in January and July, for the 
purpose of exhibiting ail classes of furniture. 

On the part of complainant it was likewise satisfactorily shown 
that his invention was made in the winter of 1907 and 1908, for the 
purpose of the January exposition of 1908. Records of the Art Bed- 
stead Company, of Chicago, with which complainant was connected, 
were produced that clearly show the manufacture of three beds with 
the single mold plate of the patent as early as January, 1908. 

It appears, therefore, that the Simmons Company was first in the 
field with a mold plate construction, and that, unless the construc- 
tion of complainant can be fairly distinguished from the double mold 
plate or cavity cup of March, 1906, the patent must be held to hâve 
been anticipated. It is argued by counsel for the complainant that 
the double cavity cup does not anticipate. It appears from the tes- 
timony that, instead of one cavity held up against the inside of the bed- 
post to receive the molten iron or lead, the Simmons construction 
was double ; two cavities being held up against the inside of the post 
for the réception of the molten material. By a screw or threaded 
wire the double cavity cup was held up against the inside of the 
post. Holes were made in the post on each side of the center of 
the cup. The device was then placed under a mold and a frenching 
made, substantially as described in respect to the mold plate of the 
patent. The main différence between the double plate construction 
and that in the patented construction is that the screw goes through 
to the opposite side of the post and bears against it like a strut, while 
in the double construction the screw merely reaches through the 
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niold plate. There are some further détails which are différent in 
the two constructions. The single mold plate may be inserted and 
secured in position more easily and quickly than the double cup. It is 
also claimed that the complainant's construction is stronger and firmer 
than the old double plate construction. In the latter the cast métal 
does not interlock with the screw used to secure the double cavity cup 
in position, and does not reinforce or strengthen the joint, although 
it goes through two holes opposite the cavity in the double cup and 
fills up those cups on either side of the screw, which is located in the 
center, thus making a long bearing on the inside of the post as well 
as on the outside. While the single cup construction is an improve- 
ment upon the double cup, and may be more cheaply and quickly 
made, on account of using less material, and although the latter has 
gone into quite gênerai use for cheap bedsteads, yet it seems perfectly 
plain that the two are substantially identical in the principle of con- 
struction. In order to make a frenching or dovetail device for the 
side rails of the bed it is necessary to hâve a cast métal joint, which 
extends from the outside to the inside of the upright post. In order 
that this may be properly made, it is necessary to insert a cavity 
cup on the inside of the post, and hold it there temporarily while 
the casting is being made ; also that the casting shall extend on the 
inside and on the outside of the post, so as to make a firm joint or 
connection for the support of the bed rails. It appears from the tes- 
timony that this has been donc in a variety of ways; the principle 
of construction remaining the same in ail forms. It is entirely clear 
that there could not be any invention in substituting a single cavity 
cup for a double one, or in extending the screw designed to hold the 
cup in place through the post so it could bear upon its opposite in- 
side surface. 

It is true that the complainant's device has met with success as 
a practical, cheap device for bedsteads selling at a low cost, and that, 
if there were doubt on the question of invention or novelty, the 
adoption of the device by the Simmons Company and the gênerai 
use of the invention in the construction of such beds would be suf- 
ficient to détermine the question of patentability. It is, however, 
entirely clear that, with the double cavity construction of the Michael 
Reese Hospital bed established, there could not possibly be any in- 
vention in changing the construction from a double to a single cup 
and extending the retaining screw entirely through the hollow post. 
This would be a mère development in the process of construction, 
vihich would inevitably occur. 

The patentée, on the prima facie case made by complainant, had 
apparently entirely forgotten the construction of his device in the shop 
of the Art Bedstead Company in January, 1908. This, however, did 
not prevent complainant from submitting testimony tending to show 
that construction. I think it is established that George Adams pro- 
duced the construction covered by his patent as early as January, 
1908, but this was nearly two years later than an équivalent construc- 
tion made by the Simmons Company and placed in the Michael Reese 
Hospital beds. The changes made by complainant in his owa de- 
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vice were simply minor ones, and were the natural outgrowth of the 
progress of the business of cheapening and simplifying the art. 
While the complainant's device is simple, cheap, and successful, I 
think it should be held that the patent is invahd for want of novelty. 
There should be a decree dismissing the bill, with costs. 



ST. LOUIS UNION TRUST CO. v. STUBEBAKER COEPORATION et al. 

(District Court, S. D. New Tork. May 28, 1912.) 

Patents (| 328*) — Infbingement — Stkeet-Flijshing Macpine. 

The Ottof.y patent, No. 795,059, for a street-flushing machine, If valid, 
held net Infrlnged by a machine which does not deliver the stream of wa- 
ter near to and nearly parallel wlth the surface of the Street. 

In Equity. Suit by the St. Louis Union Trust Company, as trustée, 
against the Studebaker Corporation and Studebaker Brothers Com- 
pany of New York, for infringement of the Ottofy patent No. 795,059 
for a street-flushing machine. Decree for défendant. 

Decree affirmed, 21 1 Fed. 980, 128 C. C. A. 478. 

C. V. Edwards and J. S. Wooster, both of New York City, for com- 
plainant. 
Duell, Warfield & Duell, of New York City, for défendants. 

HOUGH, District Judge. The spécification and claims of a patent, 
studied in connection with the patentee's own story of what he wished 
to do, why he wished to do it, and how he accomplished the desired re- 
suit, seem to furnish the best basis for understanding the précise addi- 
tion to knowledge made by the invention claimed. 

The spécification of this patent fîrst allèges a distinction between 
Street sprinkling and street flushing or washing The patentée says he 
bas devised a "street-flushing cart," although he later concluded to add 
a contrivance which can make bis machine a sprinkler. He does not 
prétend that flushing carts are generally new ; theref ore he describes 
only a particular form of cart, wherein the water is easily controUed, 
and economically discharged with minimum injury to the street, under 
the observation of the driver and without détriment to the hauling 
horses or to passers-by. 

His "invention," as distinct from the mechanical embodiment there- 
of, "comprises" (says he) a water réservoir under pressure, "combined 
with nozzles" especially constructed for "discharging the water in suit- 
able manner." The nozzle which is suitable shall be made "flat trans- 
versely and will consequently throw a broad, substantial, flat stream, 
which by adjusting the position of the nozzle can be made to strike the 
pavement at the angle necessary to give the maximum scouring efïect." 
Thèse adjustable nozzles "are located close to the ground, within a few 
inches, and are directed outwardly and forwardly." 

The machine shown is an elaborate three-wheeled afifair, plainly de- 
signed to give the driver a view of the water flow, and keep the water 

•Por other cases ses same topic & § ndmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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away from running gear and horses ; but the claims are very gênerai, 
are ail for combinations, and ail show an intent to apply to any street- 
washing machine nozzles "substantially parallel" to the street, and hav- 
ing "narrow elongated delivery apertures which open laterally toward 
the front of the machine," and ail constructed to deliver water under 
pressure "nearly parallel" to the street. 

Ottofy's évidence greatly helps out this description. He was associ- 
ated with one Murphy, who had a patented street-washing machine 
used to some extent in St. Louis, Mo. This machine Ottofy endeav- 
ored to introduce in England, where objections were made to wetting 
down, not only the fpre wheels of the cart, but the horse's heels, and 
further objection to the force and directness with which the stream 
struck the pavement. In simple language, Murphy's machine did not 
spurt in quite the right direction, and it spurted too hard. What Ot- 
tofy wished was to improve on Murphy ; his three-wheeled cart obvi- 
âtes some of the difficulties, and nozzles near the ground, nearly par- 
allel thereto, and necessarily ejecting water in their own planes, solve 
(as he contends) the rest. 

I do not overlook the fact that the spécification does not describe any 
spécifie nozzle, nor is any definite f orm of nozzle claimed ; but the noz- 
zle shown in Ottofy's diagrams must eject water in its own plane, there 
to remain until gravity overcomes initial velocity. I am not informed 
that any machine such as Ottofy pictures was ever built ; what he really 
did he sums up thus : 

"Murphy's nozzle dellvered a stream which Injured the street; I clalm 
mine delivers one which does not Injure the street." 

He approved of some other mechanical différences of no importance, 
but his position amounts to the following proposition: Any street- 
flushing or washing machine which delivers forwardly a stream of wa- 
ter under pressure, flat, near the ground and nearly parallel thereto, 
infringes his patent. 

Complainant asserts that discussion of this proposition is ended, by 
the long séries of décisions in this circuit and the Eighth. St. Louis 
Street R Mach. Co. v. American Street F. Mach. Co., 156 Ped. 574, 84 
C. C. A. 340; American Street Flushing Mach. Co. v. St. Louis Street 
Flushing Mach. Co. (C. C.) 180 Fed. 759; Id., 192 Fed. 121, 112 C. C. 
A. 582; American Street Flushing Co. v. D. Connolly Boiler Co., 198 
Fed. 99, 117 C. C. A. 285. This may be true, yet this is a new record, 
and the défenses being not only invalidity, but noninfringement, the 
reasons for prior judgments must be looked into. 

The previous décisions hâve evidently accepted that marked différ- 
ence between the art of washing streets and that of sprinkling streets 
which Ottofy assumes in the first part of his spécification. No dis- 
cussion of this matter has been reported. To any one who has ever 
used a hose to wash down a pavement and then sprinkle the adjacent 
street, the différence is merely in the direction of one implement ; i. e., 
the hose. The more directly the nozzle is pointed at the ground, and 
the doser it is held thereto, the greater the washing ; obliqueness of an- 
gle to the ground, and distance theref rom, produce sprinkling. To any 
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©ne brought up to the use of common tools, the idea that to turn a 
sprinkler into a washer involves invention is merely amusing. But, 
Murphy having procured a patent for a washer, the thought that any 
improvement on his machine or method must also be patentable is dis- 
tinctly traceable in the décision which started this séries (Finkelnberg, 
D. J., District of Missouri). 

An improvement on a device itself lacking in invention may contain 
a patentable idea ; but if it is not invention to turn a street sprinkler 
into a Street v^rasher, then it makes no différence if one man effects the 
conversion in a cleverer manner than another. The mère act of con- 
version cannot constitute invention. Therefore, if before Murphy and 
Ottofy there were pressure sprinklers, delivering flat streams parallel 
with the Street, or nearly so, and producing their resuit by directing 
such streams backward, it was not invention to change the direction 
of the stream and shoot it forward. Any one can see that the same 
stream, discharged at the same angle, through the same nozzle, wiU 
sprinkle if shot back, and wash if shot forward. The only différence 
between sprinkling and washing is that in the first dirt particles re- 
ceive but one impulse from the driving or falling water, while in the 
second such repeated impulses are given by the advancing stream that 
dirt is moved in the direction of advance. 

If there was such earlier sprinkler, then to patent in any way the 
same thing with its nozzle shifted about 180 degrees is to grant a mo- 
nopoly on a manner of using an old tool — something never, I think, ap- 
proved in any court. How closely this thought touches complainants' 
position is clearly shown by the interprétation of the, patent given by 
Adams, J., in the Eighth circuit, and accepted by Ottofy (as he testi- 
fies) : 

*'We emphaslze the fact that the production of the flat stream, delivered 
and operating nearly paraUel tvith the surface of the street, is an indispensa- 
ble élément of the invention of the patent" 

When complainants' actual machine is compared with Ottofy's de- 
scribed device, the emphasis of the quotation is strengthened. The 
three-wheeled wagon and the careful avoidance of horse and wheel wet- 
ting are abandoned ; so that (as above shown from Ottofy's évidence) 
ail that the combination amounts to is that Murphy's stream is better 
directed through a différent, but admittedly old, nozzle. 

In this case, référence is made for the first time to the Mengelberg 
German patent (4331 of 1878). This is a pressure street sprinkler 
ejecting water to the rear in flat streams near to and parallel with the 
ground. That any man of ordinary intelligence, with Mengelberg's pat- 
ent and Murphy's machine before him, could and should be able to 
plan a street washer exactly covering the only part of Ottofy's combina- 
tion worthy of considération, and the only part pressed in any suit on 
this patent, is, in my judgment too plain for argument. 

Eccles' patent, 436,406, was introduced into the previous case in this 
circuit on motion for reargument in the lower court and not alluded 
to in the opinion of the Circuit Court of Appeals. It seems to me very 
instructive, and worthy of more attention than was given it, perhaps 
owing to its belated appearance. But the matter is made so plain, by 
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the newly adduced Mengelberg référence, that I must assert my belief 
that invention is lacking in Ottofy's device. 

But even within the very narrow Hmits judicially laid down for this 
patent under other évidence, I do not think that défendants are shown 
to hâve infringed. What is meant by "near to," and "nearly parallel 
with," the ground? Such vagueness is not to inure to the benefit of a 
patentée ; he cannot complain if his own lack of précision narrows his 
own rights. 

The patent itself by diagram shows a scoop-shaped nozzle parallel 
with the ground, and pointing forward and "outwardly"; i. e., away 
from the fore and aft line of the cart or wagon. The streams from 
such a nozzle will (theoretically) ail strike level ground at the same dis- 
tance from the center of the discharge. The lang.uage of the spécifica- 
tion satisfies me that Ottofy's idea was to raise or lower this nozzle, at 
right angles to the plane of support, and thus produce a greater or less 
cutting effect, just as a hose is raised or lowered to wash or sprinkle 
as may be desired. 

The défendants set their nozzles at such an angle to the street plane 
that the forward edge of the stream strikes the ground many times 
nearer the discharge point than does the after edge (Hammer, D. R., 
184; Photo, D. R., 262; Anders, C. R., 182— describes what is evi- 
dently the same method of opération). Thèse nozzles as described, pic- 
tured, and shown by models on argument are not "nearly parallel" to 
the Street plane, according to any définition of that phrase known to 
me. 

Complainants, however, urge that they set their nozzles in the same 
way, and the spécification shows that Ottofy intended to attach his noz- 
zles by joints enabling them to be "adjusted in any direction horizon- 
tally or vertically or to allow the nozzles themselves to be twisted." 
This is true, but a described capacity for adjustment cannot be treated 
as an enlargement of the claim. The spécification would cover a ver- 
tical position of nozzle, but the claims eut that down to something which 
will "deliver water * * * nearly parallel to said plane" (i. e., that 
©f the street). 

What is meant by "delivering" water is uncertain; complainants 
treat it as synonymous with '"ejecting," whereas défendants insist that 
since water (or anything else) is not "delivered" until it arrives, the 
angle of incidence with the ground must be meant. No such refine- 
ment on words was ever thought of by the draftsman of the spécifica- 
tion. In strictness of définition I incline to think défendants are right ; 
but it is enough for me that on this évidence there is no showing that 
défendants hâve either "ejected" or "delivered" a stream of water 
nearly parallel to the street. I think they hâve donc the same thing that 
complainants probably do in practice — that is, some not calculated, and 
perhaps noncalculable, part of the stream is ejected nearly parallel with 
the street plane, at a height which insures incidence with the street at 
a very obtuse angle. 

This angle of incidence varies very little along the falling water edge, 
because the nearer the discharging water particles are to the réservoir 
the nearer to 90 degrees is the angle of discharge. This is the necessary 
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resuit of twisting the nozzle as défendants do. If complaînants hâve 
done this, too, they hâve traveled beyond the limitations of their own 
patent as interpreted in the cases on which they rely. 
Bill disniissed, with costs. 



P. M. CO. V. AJAX RAIL ANCHOR CO. 
(District Court, N. D. lUlnois, Eastern Division. August 25, 1914.) 

No. 266. 

L Patents (§ 310*) — Suits fcb Infeingement — Answeb. 

In a suit for infringement, a paragraph of the answer setting up that 
complalnant has charged défendant wltli infringement of various patents 
and threatened suits against its customers, no fraud being charged, is im- 
material, and will be strlcken out on motion. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
DIg. § 310.*] 

2. DiscovEBY (§ s*) — Interrogatokies — Parties Entitled — Màttebs to be 
Obtained. 

Under equity rule 58 (198 Fed. xxxlv, 115 C. G. A. xxxlv), Interroga- 
tories may be filed by either party, requiring the other to state material 
matters relating to the nature of the case and the facts supporting it, but 
not mère évidence. 

[Ed. Note. — For other cases, see Discovery, Cent. DIg. §§ 8, 9 ; Dec. Dlg. 
§8.*] 

In Equity. Suit by the P. M. Company against the Ajax Rail 
Anchor Company. On motions to strike out portions of answer. 
Sustained in part. 

Rector, Hibben, Davis & Macauley, of Chicago, 111. (Frank Parker 
Davis, of Chicago, 111., of counsel), for complainant. 

Sheridan, Wilkinson & Scott, of Chicago, 111., for défendant. 

SANBORN, District Judge. Three motions are presented in an 
infringement suit brought on patent No. 1,014,155, issued January 
9, 1912, to Adam T. ïCramer, and duly assigned to the complainant. 
One motion is to strike out paragraph 6 of the answer, and require 
défendant to answer paragraph 6 of the bill which allèges that com- 
plainant gave written notice to défendant of alleged infringement, but 
that défendant disi'egarded the notice and continued infringing acts. 
Paragraph 6 of the answer admits receiving certain communications 
from attorneys representing the complainant, charging infringement 
of various patents. It then goes on to allège in détail the substance 
of letters, three of which were written by O. R. Barnett and one by 
attorneys for complainant. The Barnett letters charge infringement 
of six patents, and the letter from attorneys for the complainant the 
infringement of three patents, including the one in suit. The an- 
swer then States that the said Barnett or the attorneys for complain- 
ant, or others acting on behalf of Barnett or complainant, or each or 
ail of said parties, hâve written to railroad officers throughout the 
United States representing that defendant's device (which is an 

•For other cases see sama topio & § numbhe in Dec. à Ani, Dlgs. 1907 to date, & Rep'r Indexes 
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anchor for use as a rail anti-creeping device) infringes ail of said 
patents, and that such représentations hâve injured defendant's busi- 
ness and caused it great financial loss; that the représentations are 
without justice or légal foundation; and that each of the patents, 
upon which the représentations were made, is either invalid or not 
infringed by défendant. The answer further allèges that a contract, 
agreement, or understanding exists between complainant and said 
Barnett, binding them to prosecute and harass défendant, and any 
and ail other persons who make, use, or sell rail anchors, by threats 
of patent infringement and by suits at law or in equity; that, in 
pursuance of said understanding or agreement, complainant and said 
Barnett hâve recklessly and knovi^ingly, without justice or légal cause, 
made threats to prospective customers of défendant, well knowing 
that patents upon which said threats hâve been based could by no 
possibility be infringed by any device ever made, used, or sold by 
défendant. 

Défendant submitted nine interrogatories to complainant under 
provisions of rule 58 of the equity rules. The first jnterrogatory 
inquires upon which of the five claims of the patent complainant re- 
lies. The second, third, and fourth interrogatories seek to hâve the 
complainant describe that élément in defendant's device which com- 
plainant considers to be the wedge described in the Kramer patent, 
and that élément which complainant considers to be the supporting 
member described in said claims, and whether the phrase "other edge 
of the rail," occurring in the claims, refers to the edge opposite to 
that engaged by the flange. The fïfth interrogatory requires an an- 
swer as to whether complainant has manufactured any devices under 
the Kramer patent, and how many, and whether it is now making 
them, and requiring the production of a sample of such devices, or 
a eut or drawing. The sixth interrogatory inquires whether the com- 
plainant is licensed under, or has any interest in, varions of the pat- 
ents described in the correspondance above referred to. The next 
interrogatory inquires whether complainant considers defendant's 
device, to infringe any patents which complainant may own, be li- 
censed under, or hâve an interest in, other than the three patents 
mentioned in the notice given by complainant to défendant, and, if 
so, inquiring the numbers and dates of the patents and names of the 
patentées. The eighth interrogatory asks whether complainant con- 
templâtes instituting other suits for patent infringement against de- 
fendant; and the last interrogatory asks whether one of the letters 
above referred to was written with the knowledge and consent of 
complainant. 

Complainant objects to ail of the interrogatories, and moves that 
they be stricken out, on account of impertinence and immateriality. 
Complainant has also moved that the experts' testimony be set forth 
in affidavits and filed, that of the complainant within 40 days after 
August 21, 1914, those of the défendant within 20 days thereafter, 
and complainant's rebutting affidavits within 15 days after the ex- 
piration of defendant's time. 

[1 ] I think that the matters set up in paragraph 6 of the answer 
are entirely immaterial. The suit is a simple action, upon a patent, 
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and ît îs claimed that the matters so alleged tend to show that the 
complainant has no standing in equity to prosecute his suit upon the 
patent. No fraud is charged ; nothing that the complainant has not 
a légal right to do. No unlawful means are alleged, nor any un- 
lawful purpose or object. Complainant has a perfect right to charge 
défendant with infringement, and the question whether its patent or 
patents are valid, as well as whether they are infringed, may be a 
matter of honest différence of opinion. I think that the complain- 
ant's motion to strike out paragraph 6 of the answer should be sus- 
tained. 

[2] In regard to the interrogatories which were filed under rule 
58 of the equity rules (198 Fed. xxxiv, 115 C. C. A. xxxiv), either 
party has a right to require the other to answer questions relating 
to material matters. This rule was in substance taken from order 31 
of the English equity rules of practice, which has been in force for a 
considérable time, and has been construed and applied in very many 
English cases. It is well settled by thèse décisions that the disclosure 
of évidence is not required. The nature of the case and the facts 
supporting it may be required to be stated. Mère évidence or facts 
tending to prove the nature of the case, or the facts upon which it 
is based, are quite generally held not proper to be inquined into. 
Marriott v. Chamberlain, 17 Q. B. D. 154; Hooton v. Dalby, [1907] 
2 K. B. 18. 

The second, third, and fourth interrogatories inquire as to the opin- 
ion of the complainant as to the construction of the patent. This 
is a matter to be supphed by expert testimony in support of the con- 
tention of infringement, or the vaHdity of the patent, or both. It 
is a matter purely evidentiary, and one which within the English rule, 
and the proper construction of rule 58 cannot be inquired into. The 
same considérations apply to interrogatories 5, 6, and 7, inquiring 
whether complainant has manufactured devices under its patent, 
whether it has any interest in other patents, and whether it considers 
defendant's device to infringe any such other patents. Thèse ques- 
tions ail relate to évidence of circumstances or of facts tending to 
prove some contention of défendant, supposedly the one set up in the 
sixth paragraph of the answer, which is to be struck out. The eighth 
and ninth interrogatories, inquiring whether complainant contem- 
plâtes bringing other patent suits, and whether it had knowledge of 
one of the letters pleaded in the answer, should be treated in the 
same way. 

Ail of the interrogatories should be struck out except the fîrst, 
which is to be answered by the complainant. 

The other motion of the complainant, relating to the filing of ex- 
pert afïîdavits under rule 48 (198 Fed. xxxi, 115 C. C. A. xxxi), 
Ehould be granted. 
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BCONOMIO ENGINEERING & CONSTRUCTION CO. v. AURORA, 
B. & C. RY. CO. 

(District Court, N. D. Illinois, E. D. September 15, 1914.) 

No. 30,886. 

Patents (§ 328*) — Validitt and Infeingement — Pnetjmatic Convetob. 

The Bassler patent, No. 851,054, for a pneumatic conveyor, for convey- 
iag coal ashes, discloses patentable novelty, and sufflclently descrlbes tbe 
invention, although. the de vice bas been made more efficient by expéri- 
mentation since the patent; also held infringed. 

In Equity. Suit by the Economie Engineering & Construction Com- 
pany against the Aurora, Elgin & Chicago Railway Company. On final 
hearing. Decree for complainant. 

George E. Waldo, and C. C. Bulkley, both of Chicago, III., for com- 
plainant. 

George E. Wilkinson, of Chicago, 111., for défendant. 

SANBORN, District Judge. This is a suit for infringement, based 
on patent No. 851,054, for a pneumatic conveyor, issued to Edwin M. 
Bassler, April 23, 1907. The two défenses, want of novelty and no 
infringement, are closely related to each other ; défendant contending 
that its conveyor is the resuit of long experiment subséquent to the pat- 
ent, and not of anything disclosed in it. 

The patent is for a combination of a conduit for conveying ashes or 
other material, a tank or réceptacle for discharge of such material, a 
vacuum to create an air current for conveying the material, a baf- 
fle-plate or other means for interrupting the blast from the conduit to 
the tanks, and means to discharge water along the face of the baf- 
fle-plate and across the blast from the conduit. Defendant's device is 
a pneumatic conveyor for ashes. The conduit starts in front of the 
boilers and runs quite a long distance to the ash-tank. The hot ashes 
and clinkers are put into the conduit at the boilers, and drawrn through 
the conduit by suction. A baffle in the form of a scoop shovel is hung 
in the tank in front of the discharging ehd of the conduit, which fills 
up so as to présent a surface of ashes to the incoming blast of ashes, 
clinkers, and water. A spray of water is inserted into the conduit 30 
f eet away from the tank to extinguish the fire in the clinkers, and with- 
out thoroughly wetting the ashes mix with them in the form of vapor 
and small drops of water so that the fine air-dust will be laid, the fire 
extinguished, and sufficient water will be carried to the baffle to keep 
the surface of the ashes held by it washed off. If the fire is not ex- 
tinguished by the time the material reaches the tank, explosive gases 
are generated there, and it is necessary also to settle the dust because 
the friction of dry ashes blown against the pipes, and the suction fan, 
is destructive. 

The gist of the défense is that the patentée only provides that the 
water shall be discharged inside the tank and at the very point where 
the material strikes the baffle. Such an arrangement is a failure, be- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cause the fire cannot be put out or the dust laid without carrying the 
spray back into the conduit a distance sufficient to accomplish thèse re- 
sults and also keep the baffle in proper shape. It is further urged, as 
the fact is, that it was only af ter long experiment by expert workmen 
that the proper location of the water spray was found, and that this 
was the discovery of the défendant, whoUy unknown to the patentée. 
It further appears that a system built according to the Bassler draw- 
ings, with the water discharge in the ash-tank, was a failure, as any 
System in which the water-spray is not located in the conduit must be. 
It is urged that defendant's device is not derived from any disclosure 
of the patent; that the Bassler claims require the water-discharge to 
be across the blast after it leaves the conduit and along the face of the 
baffle, which défendant does not do, and which cannot be practically 
done; that Bassler did not understand the problem of properly dis- 
charging hot ashes, and did not disclose or even hint at its proper solu- 
tion ; that he merely put out a puzzle (to use the illustratioii of the Rub- 
ber Tire Case, cited below), and does not even "express a happy 
thought" towards the practical resuit obtained by défendant. 

It is true, as universally held by the fédéral courts, that a patentée 
must not only produce something new, but tell us how to use it. Dia- 
mond Rubber Tire Co. v. Consolidated Rubber Tire Co., 220 U. S. 428, 
31 Sup. Ct. 444, 55 L. Ed. 527. The question is whether, in view of 
the nature of the problem, the invention claimed was sufficiently de- 
scribed. From the patent description and drawings it is évident that 
Bassler believed the application of water just in front and along the 
face of the baffle would put out the fire and lay the dust so that the 
mass would fall to the bottom of the tank and the baffle be kept clean. 
This has been found not to be practical, as the water-spray must be 
placed in the conduit, and far enough away to extinguish the fire, lay 
the dust, and enable enough free water to be carried to the baffle to 
keep it free from the sticky ashes, which contain sufficient carbonate 
of lime to harden them like cernent, if they are allowed to remain in a 
wet mass. So the inquiry is whether Bassler, assuming he discovered 
something new, sufficiently described it to enable skilled men to con- 
struct it. Coal ashes vary considerably in their composition, depend- 
ing on the éléments in the coal in différent mines, so that différent kinds 
require différent methods of ap'plying the water. Experiment is al- 
ways necessary. 

The patentée describes and claims two things essential to the opéra- 
tion of pneumatic conveyors of hot ashes, that water must be discharged 
(1) across the blast from the conduit, and (2) along the face of the baf- 
fle; assuming that he does not limit the water-discharge to a point 
within the tank, but permits it to be made in the conduit itself. No 
doubt the word "blast" technically means a discharge from the mouth 
of a pipe, but it is equally évident that it was the purpose of the pat- 
entée to put out the fire by a water-spray at right angles to the Une of 
moveraent of the material. In this view the word should not be lim- 
ited to its ordinary meaning. As so understood the discharge of wa- 
ter in the conduit across the line of draf t extinguishes the fire and car- 
des free water against the baffle to keep it free from sticky accumula- 
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tioiîs. This idea is expressed in the patent disclosure, and its applica- 
tion is necessarily a matter of experiment, differing in each construction. 

I think the patentée discovered a new thing and sufficiently disclosed 
it. In the Rubber Tire Case it was contended in défense that the 
Grant tire was a success wholly by reason of discoveries subséquent to 
its publication, and that the patentée had no conception of the device, 
knowing nothing of the "tipping function," and giving no direction as 
to the proper tightening of the wires which hold the tire in its seat, nor 
did he know that the tire would travel around the wheel. It was f ound 
that thèse wires must be strained to a clamping point, a process not ex- 
plained or known by him. The patent was sustained, although there 
was as much évidence there as hère that the success of the device de- 
pended on subséquent development. So in the Expanded Métal Case, 
214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034, no complète mechanism 
was disclosed for getting the desired resuit, but the underlying purpose 
was fully described. The inventive idea is disclosed by Bassler, and de- 
fendant has adopted it, I think, even though after long experiment. 

The patentée, it is true, shows the water discharge to be in the tank, 
close to the baffle. This would tend to extinguish the fire, lay the dust, 
and wash off the ashes, but did not secure an efficient resuit. It did, 
however, suggest trying the plan of wetting the ashes far enough back 
from the tank to put out the fire and secure the other results referred 
to. As the witness Hawkins says, in the practical construction of 
pneumatic conveyors, one could not get away from the Bassler patent. 

Claims 4, S, 6, and 8 are infringed, and there should be a decree as 
prayed. 



JOHNS-PRATT CO. v. ECONOMï FUSE & MFG. CO. 

(District Court, E. D. Pennsylvania. Septeœber 2, 1914.) 

No. 1071. 

1. Patents (§ 327*) — Suits fob Infbingement — Eftect of Pbiob Décidions. 

The décision of a court sustaining a patent must be followed by an in- 
ferior court In a subséquent case, uuless tbere is additional évidence 
whleli justifies différent findings of fact, and thèse compel a différent con- 
clusion ; and this évidence must be new, not only In the sensé that it was 
not before Introduced, but In the sensé that It Is différent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
DIg. § 327.*] 

2. Patents (§ 328*) — Validity and Infeingement — SArETT Fuse. 

The Sachs patent, No. 660,341, for a safety fuse for electrlcal use, held 
valid and infringed, on prlor décisions. 

In Equity. Suit by the Johns-Pratt Company against the Economy 
Fuse & Manufacturing Company. On final hearing. Decree for com- 
plainant. 

Mason & Edmonds, of Philadelphia, Pa., and Oscar W. Jeffery and 
Edmund Wetmore, both of New York City, for plaintifï. 

Horace Pettit, of Philadelphia, Pa., and Henry M. Huxley and 
Charles C. Linthicum, both of Chicago, 111., for défendant. 

•For other cases see same topic & i numb£;b in Dec. & Âm. Oigs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. The complaint of the plaintiff allèges 
an infringement of letters patent No. 660,341, dated October 23, 190b, 
issued to Joseph Sachs; the right of the inventor therein being now 
owned by the plaintifï. The letters patent were issued for an improve- 
ment in safety fuses for electrical use. 

[ 1 ] The défense is a challenge of the proprietary right claimed, the 
patent being alleged to be invalid. This is based upon lack of invention 
and prior use. As the présent case follows previous judicial inquiries 
into the validity of this patent, the inquiry hère is directed chiefly to 
whether the présent attack involves anything which, if introduced as 
part of the défense in the previous cases, would hâve compelled a dif- 
férent judgment. The défendant is confronted at the outstart with the 
necessity of overcoming the strong prima facie case of the plaintifï in 
favor of the validity of the patent. 

[2] The juridical history of this patent restricts the discussion of it 
to very narrow limits. Its validity is attacked hère on the ground that 
it shows no invention, because there is disclosed by it nothing which was 
not already known and in prior use. Adjudications sustaining a patent 
are not within the res judicata principle. It would not be a working 
rule to hold a patent valid simply because it had been so adjudged in a 
prior case. There must come a time, however, if our patent laws are to 
hâve any value or give any protection to inventors, when the proprie- 
tary right favored by our Constitution and given by acts of Congress 
becomes so buttressed by judicial rulings upholding it as to be protected 
f rom further attack. This patent is entitled to this immunity. It has 
been before six diiïerent courts, and been made the subject of nine rul- 
ings. Some of thèse rulings, it is true, hâve no direct bearing upon the 
issue now before us, and the expressions of opinion made supporting 
the right of the plaintifï are strictly obiter dicta. Other of the rulings, 
though directly in ppint, were made by courts of other districts, whose 
décisions hâve no technical, binding, and authoritative force. The same 
ruling has, however, been made by the court whose décisions are bind- 
ing and must be accepted and followed. The plaintifï has, therefore, a 
right to expect a décision in its favor because it is able to quote the 
opinions of judges who, though not speaking to us with authority, 
speak with the persuasiveness borne of the high respect which their 
well-known abilities command, and because, aiso, it is able to put its 
(Claim of right within the protection of the principle that courts within 
the territory in which a law opérâtes should give that law the same con- 
struction, and, finally, because it is able to produce an authoritative dé- 
cision upholding the right it daims. It cannot, therefore, be disap- 
pointed in this just expectation, unless it can be shown that the présent 
case is outside the limits of thèse rulings. 

This history is to be traced in the f oUowing cases : Johns-Pratt Co, 
v. Sachs et al. (C. C.) 155 Fed. 129; Id. (C. C.) 168 Fed. 311 ; Id., 176 
Fed. 70, 99 C. C. A. 92 ; Johns-Pratt Co. v. Freeman Co. (D. C.) 201 
Fed. 356 ; Id., 204 Fed. 288, 122 C. C. A. 512 ; Johns-Pratt Co. v. Snow 
(D. C.) 212 Fed. 173 ; Id., 214 Fed. 110, 130 C. C. A. 484 ; and, finally, 
in this very case by the awarding of a preliminary injunction by Judge 
Thompson, of this district, without reported opinion. This surely re- 
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stricts, as already intimated, the présent discussion to an inquiry into 
the sole question of whetiier the présent record discloses any évidence 
which is not to be fpund in the record of the cases in which the plain- 
tifif's right was upheld. This évidence, to affect the decree, must be 
new, not only in the sensé that it was not before introduced, but in the 
sensé that the évidence is différent. 

The fact that an expert is now called, who did not before testify, 
who differs in opinion with the courts by whom the former rulings 
were made as to the effect of the prior state of the art or prior use upon 
the inventive merits of the patent, can surely not affect the decree 
which should now be made. The fact, if it were the fact, that we were 
convinced the expert is right, cannot avail the défendant. A différence 
of ruHng must be effected, not by a change in the conclusions or judg- 
ments which dictated the former rulings, but in the évidence com- 
manding différent findings of facts from those on which the former con- 
clusions of law were based. This évidence must differ also in kind, 
as well as the means by which it is introduced. If, for illustration, a 
printed publication was before in évidence which described a device 
which, in the opinion of the court, was not an anticipation of the patent 
in suit, nothing new is introduced in a subséquent case by introducing 
another printed publication or a publication from another source de- 
scribing the same device. 

The best test of whether the évidence introduced in the présent case 
is new in this sensé is that apphed in their treatment of the présent 
case by the defendant's experts in their testimony, and by counsel in 
their argument. Do they reargue the old questions upon the old évi- 
dence, or place their reliance upon the new ? None can read the testi- 
mony or follow the argument without being impressed with the thought 
that it is a review. 

It would be interesting, but superfluous, to discuss the merit or lack 
of merit in the Sachs device. It has been judicially determined to be 
the product of invention, and the patent to be valid. This ends the in- 
quiry, unless, as has been said, there is new évidence to justify différ- 
ent findings of fact, and thèse compel a différent conclusion. The bur- 
den is upon the défendant to point out in what this évidence consists. 
Counsel has summarized it in six paragraphs. The chief use which has 
been made of it in the argument is to seek to rebut a collatéral observa- 
tion, by Judge Cross, in favor of the Sachs device, that up to that time 
there was no workable fuse on the market, and that it supplied the need 
of the trade was evidenced by the sales made. None of this évidence 
disturbs the conclusion reached by the court. That it throws no light 
upon the prior use, as bearing upon the novelty issue, is shown by the 
fact that the stress of the argument hère, as in the former cases, is 
borne by the Mordey patents. To give weight to this argument now is 
to assume to overrule the prior décisions, and to take from the plaintiff 
that which the courts hâve adjudged to belong to it. 

A decree sustaining the validity of the patent may be submitted. The 
decree may cover the six claims, although No. 2 would seem to be suffi- 
cient to embrace the whole of plaintiff's right, 
216 F.— 41 
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KETPTOK CO. V. HARKIS. 

SAMB V. STRAUS et al. 

(District Court, S. D. New York. .Tune 18, 1914.) 

Patents (§ 306*) — Suit fob Infbingement — Pbeliminaby 1n,txinctioN. 

Preliminary lii.1unctions against Infringement of patents granted, In 
suits against dealers only, subject to suspension pending décision In a 
suit against the manufacturer on the givlng of security by défendants. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 500, 501; Dec. 
Dig. § 306.*] 

In Equity. Suits by the Kryptok Company against Moses I. Harris 
and against Jesse I. Straus and others, trading as R. H. Macy & 
CcK On motions for preliminary injunctions. Granted. 

Wm. M. Stockbridge, of New York City, for plaintiff. 
Howard P. Denison, of Syracuse, N. Y., for défendant Harris. 
Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N. Y., for défendant Straus. 

WARD, Circuit Judge. The complainant exploits the patents in 
wuit by means of licenses and thèse suits are against dealers. A suit 
against manufacturers is soon to be reached for final hearing before 
Judge Hazel in the Northern district. In it a mass of new proofs 
hâve been aiready taken, which hâve been submitted to me on this 
motion, and more are still to be taken. Under thèse circumstances pre- 
liminary injunctions may go, but they will be suspended pending the 
décision of the cause in the Northern district, provided the défendants 
give proper security to pay to the complainant any damages or profits 
which may hereafter be awarded. 



In re HBFFRON CO. 

(District Court, N. D. New York. September 8, 1914.) 

No. 5408. 

1. Bankbuptct (I 228*) — Findings of Refeeee — Review. 

Findlngs of fact by a référée cannot be disturbed by the bankruptcy 
court, where they are accurate and supported by the évidence. 

t Î5d. Note. — î'or other cases, see Bankruptcy, Cent. Dlg. § 3S7 ; Dw. 
Dig. § 228.*] 

?- COBPOBATIONS (§ 656*) — GENERAL CORPOB.'^TION LàW — APPLICATION — MoBT- 

GAGES — Consent or Sïockholdeks. 

New York Stock Corporation Law (Consol. Laws, N. Y. c. 59) § 
6, provides that every stock corporation shall hâve power to borrow 
money and mortgage its property, except ttiat mortgages other than (or 
purchase money, and mortgages authorized by contracta made prier to 
May 1, 1891, shall be consented to by the holders of not less than two- 
thlrds of the capital stock of the corporation. General Corporation Law 
(Consol. Laws, N. Y. c. 22) § 20, déclares that any foreign corporation 
doing business in New York may acquire and hold such real property in 
the State as may be ne<;essary for its eorporate purposes, and convey' the 

•For other casea see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



IS BE HBFPBON OO. 



643 



same by deed otherwise In the same manner as a domestlc corporation. 
Held, that section 6 dld not apply to a foreign corporation doing business 
in New York, and hence a mortgage of sucli corporatlon's New York real 
property, otherwise valid, was not rendered void Iwcause' it was not au- 
thorized by tlie corporatlon's stoclvholders. 

[Ed. Note.— For otlier cases, see Corporations, Cent. Dig. §§ 2578-2587 ; 
Dec. Dig. § 656.*] 

3. CouBTs (§ 366*) — Fedeeal Coubts — Eûtes or Décision or State Courts 

— Construction of Statutes. 

A décision of tlie higliest court of a state construing a state statute Is 
binding on the fédéral courts sitting within such state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

4. Corporations (§ 656*) — Mortgages — Validitt — Doing Business within 

State — Consent of Sbcbbtabt of State. 

That a foreign corporation doing business in New York did not ((btain 
the consent of the Secretary of State, as required by General Corporation 
Law (Consol. Laws, N. Y. c. 22) § 15, providing that a fallure to do so shall 
preclude a corporation from maiutaining any action on its contracta, did 
not invalidate a mortgage executed by the corporation on its property lo- 
cated in New York. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2578-2587 ; 
Dec. Dig. § 656.*] 

6. Bankruptct (§ 346*) — Corporations — Taxation. 

A trustée of a bankrupt corporation is not concluded by an assessment 
of franchise and license taxes by the comptroUer of the state, but the 
amount and legality of taxes so assessed is deterrainable by the bank- 
ruptcy court as provided by Bankr. Law, § 64a (Act July 1, 1898, c. 541, 
30 Stat 563 [U. S. Comp. St. 1901, p. 3447J). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 535; Dec. 
Dig. § 346.*] 

3. Judgment (§ 490*) — Lien — SusPE^•SI0N— Vacation of Obdeb. 

Where the lien of a judgment has been suspended as authorized by Code 
Civ. Proc. N. Y. § 1259, but the proceeding is defective, or the order has 
not been properly obtained on proper notice, it cannot, for that reason, 
be regarded as void in bankruptcy proeeedings against the judgment 
debtor, but application should be made to the court granting the order to 
vacate it. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 926-928 ; Dec. 
Dig. § 490.*] 

In Bankruptcy. In the matter of bankruptcy proeeedings of the 
Heffron Company. Motion for confirmation of report of a spécial 
master, to whom certain questions were referred, the main one being 
the validity of a mortgage of $50,000 on the real estate of the Hefïron 
Company, a corporation of the state of Maine, situated in the city of 
Syracuse, N. Y., and which mortgage was made and executed by said 
corporation for a good and full considération on or about June 26, 1913, 
and duly recorded, but which was so made and executed without hav- 
ing obtained the consent of the stockholders of such corporation there- 
to, and without having procured from the Secretary of the State of 
New York the certificate required by section 15 of the General Corpo- 
ration Law of the state of New York, to the efïect that such corpora- 
tion had complied with the requirements of law authorizing it to do 
business in the state of New York. Certain questions as to taxes al- 

•For other cases see same topic & § numeeb In Dec. & Am'. Dlgs. 1S07 to date, & Eep'r Indexes 
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leged to te due the state of New York and the city of Syracuse are 
also involved to some extent, as well as a question of usury and the 
validity of certain judgments. Confirmed. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for trustée. 

Tracy, Chapman & Tracy, of Syracuse, N. Y., for Daniel F. Tolman, 
mortgagee. 

Jas. J. Barrett, of Syracuse, N. Y., for State of New York. 

C. G. Baldwin, of Syracuse, N. Y., for United States Fidelity & 
Guaranty Co. and others. 

Herbert Robinson, of Syracuse, N. Y., for Heffron Co. 

Frank Hopkins, of Syracuse, N. Y., for City of Syracuse. 

Benj. Stolz, of Syracuse, N. Y., for gênerai crédite rs. 

RAY, District Judge (after stating the facts as above). The spécial 
master has found certain facts, viz. : 

"First The Heffron Company is a forelgn corporation, Incorporated under 
the laws of the state of Maine, December 27, 1907. It immediately began do- 
ing business within the state of New York and continued so to do until the 
filing of the pétition In bankruptcy. During ail of such tlme, its business has 
been eari-ied on within the state of New Yorlî. On December 8, 1913, a péti- 
tion in bankruptcy, involuntary In form, was presented to the court, on which 
date Frank B. Hodges was appolnted receiver, and Mr. Hodges was appointed 
trustée of the bankrupt on the 14th day of April, 1914. The banbrupt was in- 
solvent for at least four months Immediately prior to the filing of the péti- 
tion in bankruptcy. 

"Second. On June 26, 1913, and for some tlme prlor thereto, the Heffron 
Company was the owner of certain real estate In the clty of Syracuse, de- 
ecribed as follows. » * * 

"On the last-mentloued date, this property was incumbered by two mort- 
gages; one amounting to .$16,400, held by the Syracuse Savings Bank, and 
another amounting to $20,000, held by Cllffiord E. Llpe. On said date, It ex- 
ecuted and dellvered to Daniel H. Tolman its bond, secured by a mortgage cov- 
ertug the property above descrlbed in the sum of $50,000, which mortgage 
bore Interest at the rate of 6 per cent, and whleh was recorded In the Onon- 
daga county clerk's office June 28, 1913, in Book 462 of Mortgages, at page 
406. ïhls mortgage was executed pursuant to a resolution of the board of 
dlrectors, but no consent to the exécution of such mortgage was ever given by 
the Btockholders. No consent of the stockholders had been given to the exé- 
cution of the mortgage to Cllfford E. Lipe above referred to. The Heffron 
Company had never procured from the Seeretary of State the certiflcate pre- 
scribed by section 15 of the General Corporation Law of the state of New 
York, to the effect that it had complied with the requlrements of law author- 
izing it to do business within this state. 

"Third. At or prior to the exécution of the bond and mortgage to Daniel H. 
Tolman and as a part of the same transaction, the Heffron Company and 
Daniel H. Tolman entered into an agreement in wrlting (Exhiblt 10) which, 
in efCect, secured to Tolman, in addition to the Interest specified in the bond 
and mortgage, a commission of 1% per cent, on the gross monthly sales of 
the Heffron Company, and subsequently there was pald to Tolman by the 
Heffron Company $424.67 to apply upon such commissions. 

"Fourth. From the proceeds of the loan of $50,000 recelved from Daniel H. 
Tolman, the Heffron Company pald the bonds and mortgages held by the Syra- 
cuse Savings Bank and Cllfford E. Lipe, respectively. It also paid the claims 
of certain creditors, aggregating $1,995, attorney and recording fées of $255, 
and the balance was retained by it Interest was pald on the mortgage down 
to August 30, 1913. 

"Fitth. The Heffron Company never paid to the state treasurer of the state 
of New York the Ucense tax 'or fee imposed on foreign corporations by sec- 
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tlon 181 of the Tax Law [Consol. Laws, N. T. c. 60], nor did It ever pay the 
annual franchise tax imposed by section 182 of the Tax Law of the state of 
New York. 

"Sixth. On Aprll 15, 1913, it flled with the state comptroUer of the state 
of New York, a report (Exhiblt 1) on a blank form prepared by the comp- 
troUer and exeeuted by its secretary and treasurer, showlng, among other 
things, the date and place of its corporation, the date when It began business 
in the state of New York, the amount of its capital stock, the dlvldends pald 
since is incorporation, the nature of its business and the percentage of its cap- 
ital stock employed in the state of New York during the year ending October 
SI, 1912, in manufacturing and in the sale of the product of sueh manufac- 
ture. This report shows the eompany to hâve been a manufacturing corpora- 
tion, that its total capital stock was $1,000,000, and that the percentage of its 
capital, used in this state during the year mentioned in manufacturing, to hâve 
been 60 per cent. Upon this report, and wlthout any other évidence or out- 
side information, the comptroUer on the 18th day of April, 1913, fixed a lieense 
tax under section 181 of the Tax Law of $1,250, and a franchise tax under 
section 182 of the Tax Law for the years 1908 to 1912, inclusive, which with 
acerued penalties now amounts to $2,196.34. In arriving at the tax Imposed 
by section 182 of the Tax Law, the comptroUer ignored the claim of the Hef- 
fron Company, as shown by the report filed, tending to show that It was a 
manufacturing corporation, as well as its claim that 60 per cent, of Its capital 
was employed In the state of New York during the year 1912 in manufactur- 
ing, and the amount of the tax Imposed under section 182 was the tax prop- 
erly imposed on a nonmanufacturing corporation wlthout any exemption to 
which It was entitled under section 183 of the Tax Law if it were a manu- 
facturing corporation employing, at least, 40 per cent, of its capital stock in 
manufacturing in this state. 

"Seventh. On the 20th day of May, 1913, there was docketed in the Onon- 
daga county clerk's oflBce a judgment against the Heflron Company and in 
favor of David Chezensky and Louis Alpern in the sum of $2,146.20. There 
after the Heffron Company took an appeal from saîd Judgment to the Appel- 
late Division, First Department, and an undertaklng on appeal in the sum o* 
$2,500 was exeeuted by the United States Fidellty & Guaranty Company. The 
United States Fidelity & Guaranty Company was indemnifled by the personal 
bond of Messrs. Stansfield and Loop, officers of the Heffron Company. On the 
14th day of June, 1913, the attorney for the judgment credltors Chezensky and 
Alpern, and the attorney for the Heffron Company entered into a written 
stipulation to the effect that the lien of said judgment upon any real estate 
or property of the Heffron Company should be suspended during the appeal, 
and that an order to this effect might be entered in the clerk's office of Onon- 
daga county. Pursuant to this stipulation and on application of counsel for 
the Heffron Company, the Spécial Term of the Suprême Court did, on the 
23d day of June, 1913, grant an order exempting the real property of the 
Heffron Company from the lien of said judgment as against judgment cred- 
ltors, purchasers, and mortgagees in good faith, and directlng the clerk of 
Onondaga county to note on the docket of said judgment that the lien thereof 
was suspended on appeal pursuant to the terms of said order. This order 
was entered in the clerk's office of Onondaga county on June 23, 1913, and 
the clerk complled with the terms of its direction to him. - The stipulation en- 
tered into between the attorneys for the respective parties to the action, the 
granting of the order of the Spécial ïerm, and the action of the clerk in 
noting on his docket the suspension of the lien, were ail wlthout notice to the 
United States Fidelity & Guaranty Company, although section 1256 of the 
Code of Civil Procédure provides that such an order may be made only upon 
notice to the attorney for the respondent and to the sureties in the under- 
taklng. The appeal to the Appellate Division terminated on the 27th day of 
Deeember,' 1913, by an afflrmance of the judgment. 144 N. Y. Supp. 1103. An 
appeal was thereafter taken by the Heffron Company to the Court of Appeals, 
and on the 29th day of Deeember, 1913, the United States Fidellty & Guaranty 
Company exeeuted an undertaklng on appeal to the Court of Appeals. 
The appeal to the Court of Appeals was dismissed on the 4th day of June. 
1914. The order of the Spécial Term granted June 23, 1913, has never been 
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vacated, nor bas the lien of the judgment as suspended by saîd order eveï 
been restored by an order of the Suprême Court of the State of New York. 

"Elghth, The city of Syracuse on the 15th day of September, 1913, levied 
an assessment against the HefEron Company for the year 1913, which, together 
wlth fées and penalties, now amounts to the sum of $1,119.52, no part of whlch 
has been paid. 

"NInth. The county of Onondaga on the 15tb day of December, 1913, levied 
an assessment against the Heffron Company for the year 1913, which, together 
with fées and penalties, now amounts to the sum of $426.57, no part of which 
has been paid." 

[ 1 ] Thèse findings of fact cannot be dîsturbed, as they are accurate 
and fully supported by the évidence. As to certain judgments, the spé- 
cial master finds that one has been paid, that another has been paid, ex- 
cept $70, and that the others were obtained within four, months of the 
fiUng of the pétition and are not liens. He then finds as conclusions of 
law: 

"First That the mortgage of Daniel H. Tolman described In the second 
iinding of fact Is valid and is a lien upon the property described thereln for 
$50,000 and interest from August 30, 1913. 

"Second. That the contract of Jtine 19, 1913 (Exhibit 10) Is so related to 
the satd mortgage and the bond aceompanying the same that Interest in ex- 
cess of 6 per cent per aunum was thereby taken upon the loan secured by the 
mortgage. 

"Third. That by reason of the provisions of section 374 of the General Busi- 
ness Law of the state of New York, the Heffron Company and the trustée In 
bankruptcy are precluded from interposing usury as a défense, and the mort- 
gage in question is not invalld on account of usury. 

"Fourth. That the provisions of section 6 of the Stock Corporation Ijaw of 
the State of New York, requiring the consent of not less than two-thirds of 
the capital stock to a mortgage, does not extend to a foreign corporation, and 
therefore the failure to hâve such consent to the mortgage of Daniel H. Tol- 
man does not render the same void. 

"Fifth. That the failure of the Heffron Company to procure from the Sec- 
retary of State a certificate to do business as prescribed by section 15 of the 
General Corporation Law does not render the said mortgage void. 

"Slxth. That the state of New York has a valid lien against the property at 
the bankrupt for taxes amountlng to $2,128.54 ; the same being $1,250 li- 
cense tax assessed under section 181 of the Tax Law of the state of New 
York and $878.54, belng 40 per cent, of the amount of the franchise tax as- 
sessed under section 182 of the Tax Law of the state of New York for the 
years 1908 to 1911, inclusive. That the balance or 60 per cent, of the fran- 
chise tax assessed under section 182 of the Tax Law of the state of New York 
was wrongfully assessed, and is invalid for the reason that during the years 
for which said tax was assessed the Heffron Company was a foreign corpora- 
tion engaged in manufacturing and employing 60 per cent, of its capital in 
the state of New York in manufacturing, and to this extent of its capital was 
exempt from franchise tax under the provisions of section 183 of the Tax 
Law of the state of New York. 

"Seventh. That David Chezensky and Louis Alpern, judgment creditors, 
and the United States Fidelity & Guaranty Company, surety upon the under- 
takiug given upon an appeal from the judgment of said Chezensky and Al- 
pern, are not entitled to hâve the lien of said judgment restored nunc pro tune 
as of June 23, 1913, the date upon which the lien of said judgment was sus- 
pended by an order of the Suprême Court 

"Elghth. That the city of Syracuse has a valid lien against the property 
of the bankrupt for taxes amountlng to $1,119.52. 

"Ninth. That the county of Onondaga has a valid lien against the property 
of the bankrupt for taxes amountlng to $426.57. 

"Tenth. That the Judgment recovered in favor of Harold P. Hall against 
the bankrupt which is described in the tenth findiug of fact having been 
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pald, is not a lien on the property of the bankrupt, and should be vacated and 
dlsebarged of record. 

"Bleventh. That the Judgment recovered In favor of Charles S. Baxter 
against the bankrupt, whlch is described in tbe tenth flnding of fact, having 
been pald with tbe exception of ?70, Is a valid lien against the property of tbe 
banlirupt to the extent of $70 with interest from July 13, 1913, only. 

"Twelfth. Ail of the otber judgments recovered against the bankrupt, 
which are described in the tenth finding of fact, were recovered withln four 
months prior to December 8, 1913, tbe date of the filing of the pétition in bank- 
ruptcy, and were recovered during the Insolvency of the bankrupt and are 
void, and each of said judgments should be vacated and dlsebarged of record. 

"Thlrteenth. That the valid liens against the property of the bankrupt in 
the ôrder of thelr priority and the amount of each, are as foUows: 

State of New York, tax $ 2,128.54 

City of Syracuse, tax 1,119.52 

County of Onondaga, tax 426.,'57 

Daniel H. Tolman, mortgage 52,525.00 

Charles S. Baxter, Judgment 74.13" 

[2] The General Corporation Law of the state of New York (sec- 
tion 20) provides that : 

"Any foreign corporation • • • doing business in this state, • • • 
may acquire such real property in this state as may be necessary for Its cor- 
porate purposes and the transaction of its business in this state, and convey 
the same by deed or othencîse in the same manner as a domestic corporatioru" 

That a mortgage, such as this Tolman mortgage is, is a conveyance 
within the meaning of this statute cannot, in view of the décisions, be 
successfully questioned. That the state of New York, through its law- 
making power, may prescribe the mode and manner in which a foreign 
corporation doing business in this state shall convey by deed or mort- 
gage its real property situate within the state, and prescribe tbe pre- 
liminary action, if any, to be taken by such corporation through its 
directors and stockholders before executing - such a mortgage or the 
subséquent action to be taken by them, if any, in order to validate it, 
cannot, in view of many décisions be questioned. Williams v. Gavlord, 
186 U. S. 157, 168, 22 Sup. Ct. 798, 46 h. Ed. 1102, and cases cited. 
The state may say that if a foreign corporation comes into this state and 
purchases and owns property it shall not incumber or mortgage it ex- 
cept with the prior consent or on the subséquent ratification of its stock- 
holders. The question is, Has it done so? The answer to this question 
dépends on whether or not the foUowing clauses of section 6 of the 
Stock Corporation Law of the state of New York applies to foreign 
corporations, viz. : 

"In addition to tbe powers conferred by the General Corporation Law, every 
stock cwporation shall bave tbe power 'to borrow inoney * • • and it 
may issue and dispose of its obligations for any amount so borrowed, and 
may mortgage its property and franchises to secure the payment of such ob- 
ligations, or of any debt contracted for said purposes. Every such mortgage, 
except purchase-money mortgages and mortgages authorized by contracts 
niade prior to May 1, 1891, shall le consented to hy the holders of not less 
than two-thirds of the capital stock of the corporation" which consent, etc. 

If this provision does apply to mortgages given by a foreign corpo- 
ration doing business in the state of New York on its real property sit- 
uated in such state, the mortgage in question is void. 

On this subject the learned spécial master says; 
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"Tli6 provision of the Stock Corporation Law, requlrlng mortgages to be 
consented to by two-thlrds .of the stockholders, does not, in my judgment, ex- 
tend to forelgn corporations. The statute should not be construed so as to de- 
feat an obligation of a forelgn corporation unless It Is clear that the Légis- 
lature Intended the act to apply to such corporations. The provision of the 
statute Is prlmarily for the protection of stockholders. No such protection 
appears in the corporation law of the state of Maine. From an examlnatlon 
of the statute in question, and Its hlstory, commencing with chapter 40 of 
the Laws of 1848, it seems to me that the intention of the Législature has been 
to llniit Its application to domestic corporations. The question is not entirely 
free from doubt (Williams v. Gold HIU Min. Co. [C. 0.] 96 Fed. 454; Wil- 
liams V. Gaylord, 186 U. S. 157, 22 Sup. Ot 798, 46 L. Ed. 1102) , but I thlnk 
the language of the Constitution and statute of Callfornla whlch were in- 
volved in the détermination of that case, Indlcate an Intention to cover cor- 
porations organized wlthout the state but dolng business thereln. The welght 
of authority, I believe, is in f avor of llmltlng the application of the New York 
statute to domestic corporations. Vanderpoel v. Gorman, 140 N. Y. 563, 35 
N. E. 932, 24 I.. R. A. 548, 37 Am. St. Rep. 601 ; Matter of Prime, 136 N. T. 
347, 32 N. E. 1091, 18 U R. A. 713 ; Standard Nat'l Bank v. Garfleld Nafl 
Bank, 56 App. Div. 43, 67 N. Y. Supp. 472 ; Emat v. Rutherford Gas Co., 38 
App. Dlv. 388, 56 N. T. Supp. 403 ; Saltmarsh v. Spaulding, 147 Mass. 224, 17 
N. E. 316." 

Since the spécial master rendered his décision in this case (July 3, 
1914), the Court of Appeals of this state has handed down its décision 
in Muck v. Hitchcock et al., 212 N. Y. 283, 106 N. E. 75, which con- 
firms the above interprétation or construction put on the Stock Corpo- 
ration Law and General Corporation Law. Section 21 of the General 
Corporation Law of the state of New York provides that : 

"Any forelgn corporation • • • may take by devise any real property 
situated wlthin this state » • • and convey It by deed or otherwise in the 
same manner as a domestic corporation." 

In the Muck Case the American Millennial Association, a religious 
corporation of the state of Massachusetts, and owning certain lands in 
the state of New York, contracted to convey same to Elvira E. Muck 
for $600. She paid $50 of the purchase money and later tendered the 
balance, but the association refused the tender and refused to return 
the $50 paid. Later one Welch contracted for the purchase of the land 
with the association and assigned his contract to Hitchcock. Proceed- 
ings were had in the county court pursuant to statute for liberty to 
convey, and Hitchcock rëceived his deed and went into possession. 
Muck brought action for spécifie performance, but relief was denied 
on the ground that permission to enter into the contract with her for a 
conveyance of the land had not been obtained of the court. Section 12 
of the Religious Corporation Law of the state of New York (Consol. 
Laws, c. 51) provides: 

"A religious corporation shall not sell or mortgage any of its real property 
wlthout applylng for and obtainlng leave of the court theref or pursuant to the 
provisions of the Code of Civil Procédure," etc. 

This provision had not been complied with, but the Court of Ap- 
peals held that the statute quoted (section 12 of the Religious Corpora- 
tion Law) does not apply to f oreign corporations. The court also quot- 
ed and construed section 21 of the General Corporation Law, and per 
Cuddeback, J., Chase, Collin, Hogan, Miller, and Cardozo, JJ., con- 
curring, Willard Bartlett, C. J., concurring in resuit, said : 
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" 'A religions corporation shall not sell or mortgage any of Its real property 
wlthout applying for and obtaining leave of the court therefor pursuant to the 
provisions of the Code of Civil Procédure,' etc. It has been lield that broad 
words in a statute conferring powers and privilèges on 'a corporation,' or on 
'any corporation,' apply only to corporations organized under tlie laws of this 
State. 'The Législature in such cases is dealing with its own créations, wliose 
rights and obligations it may limit, deflne, and control.' Matter of Balleis, 
144 N. Y. 132, 133, 38 N. B. 1007 ; White v. Howard, 46 N. Y. 144, 165 ; Col- 
quhoun v. Heddon, L. K. (25 Q. B. D.) 129; Saltmarsh v. Spaulding, 147 
Mass. 224, 17 N. E. 316 ; United States v. Fox, 94 D. S. 315, 24 L. Ed. 19i2 ; 
Alfred University v. Hancock, 69 N. J. Eq. 470, 46 Atl. 178; Vanderpoel v. 
Gorman, 140 N. Y. 563, 35 N. E. 932, 24 L R. A. 548, 37 Am. St. Rep. 601. 

"In my opinion tbe words of section 12 of the Religions Corporations Law 
should be limited in llke manner to domestic corporations. The object of 
the State in requiring a religious corporation to obtain leave of the court be- 
fore conveying its real property is to protect the society and its members from 
loss through unwlse bargains, and to prevent perversion of the association's 
property. The state owes no service of that kind to foreign corporations. 
Indeed, it would be impracticable for the courts of this state to exercise such 
visitorial power over a foreign corporation. Our courts do not know the 
needs of the foreign association, and they cannot détermine wlth any satisfac- 
tion, as the statute requires (General Corporation Law [Consol. Laws, c. 23] 
§ 73) , whether the interests of the association wlll be promoted by the sale 
of its land in this state or not, n,or can they, with any satisfaction, direct 
what disposition shall be made of the proceeds of sale. Furthermore, after 
the sale, the courts of this state would, in most cases, lose jurisdiction of the 
foreign corporation and its property. The power of Visitation over foreign 
corporations can be exercised effectually only by the courts of the assocla- 
tion'3 domicile. For thèse reasons, I think it should be said that the law of 
this state, prohibiting religious corporations from selling their real property 
wlthout leave of the court, does not extend to foreign corporations. 

"It is, however, argued on behalf of the défendants that under section 21 of 
the General Corporation Law, the Millennial Association could not convey 
its land wlthout leave of the court. Section 21 reads thus: 'Section 21. Any 
foreign corporation • * * may take by devise any real property situated 
wlthin the state and hold the same for not exceeding five years • • * 
from the time when the right to the possession thereof vests in such devisee, 
and convey it by deed or otherwise in the same manner as a domestic cor- 
poration.' The défendants rely upon the final words of this section, whlch 
read thus: 'And convey it by deed or otherwise in the same manner as a do- 
mestic corporation.' The argument is that this clause requires a foreign re- 
ligious corporation to obtain permission of the court before conveying its real 
property in this state the same as a domestic corporation. Section 21 includes 
ail classes of foreign corporations, and is not conflned to those formed for re- 
ligious or siniilar purposes. The statutes of this state prescribe certain solem- 
nities whlch shall attend the transfer of title to real property, and it was 
those solemnlties and nothing more that the Législature had in mind. Salt- 
marsh V. Spaulding, supra ; Hosford v. Nlchols, 1 Paige, 220, 226." 

[3] This décision, so far as the construction of statutes is concerned, 
is binding on this court and, I think, disposes of the question of the 
validity of this mortgage. The final words of sections 20 and 21 are 
the same, and must hâve the same interprétation. The contrary vievv 
has been very ably presented by the learned attorney for the trustée, 
but I deem the question foreclosed by the Muck Case. 

[4] TTiis court agrées with the spécial master that the failure of the 
Heffron Company to obtain the consent of the Secretary of State to do 
business in the state of New York, as required by section 15 of the 
General Corporation Law, should not be held to invalidate the mort- 
gage. That statute itself prescribes the penalty for such failure, which 
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is that such corporation cannot maintain an action on its contracts. As 
the spécial master says : 

"It would be unreasonable to place a premlum upon the omission of a delia- 
quent corporation and tbereby absolve it from liability to others upon its con- 
tracts." 

[5] As to the taxes assessed by the state of New York the spécial 
master says: 

"I thlnk the trustée is not bound by the détermination of the comptroUer In 
fixing the tax, nor limited to a revlew of that détermination by certiorari. 
While ordluarily relief must be secured through certiorari, if at ail, an ex- 
ception in favor of a trustée in bankruptcy is ereated by section 64a of the 
Bankruptcy Act. Matter of Selwyn ImporttQg Co., 18 Am. Bankr. Rep. 190; 
State of New Jersey v. Anderson, 17 Am. Bankr. Rep. 63, 203 U. S. 483, 27 
Sup. et. 137, 51 L. Ed. 284. 

"The license fee assessed under section 181 of the Tax Law is, I think, a 
valid lien even though the Heffron Company never applied for or received a 
certiflcate to do business under section 15 of the General Corporation Law. As 
a matter of fact, it did do business in this state within the meaning of the 
statute and for several years enjoyed thls privilège. I believe the intention of 
the law to be that the state may levy this tax against a foreign corporation at 
any time upon learning that the corporation is doing business In tliis state, 
and is not restricted to a time when the corporation may ask for the certifl- 
cate. 

"The report upon which the franchise tax for the years 1908 to 1911, in- 
clusive, is based, elearly showed that the HefCron Company was a manufactur- 
ing corporation. It also showed that 60 per cent, of its capital was employed 
in manufacturing in the state of New York during the year ending October 
31, 1912. The printed blank furnished by the comptroller limited that par- 
tlcular inquiry to the period mentioned. No other investigation was made by 
the ofïicer flxing the amount of the tax to ascertaln any fact upon which to 
base his détermination. A fair and reasonable construction to be placed upon 
the entire report would be that the same percentage of capital was employed 
during the entire period covered by the report. At any rate, the report shows 
that the company was a manufacturing corporation during ail that period, 
and there was no reason shown for the taxing offlcer Ignoring this fact en- 
tirely and taxing the company as a nonmanufacturing corporation. ïhe re- 
port does not show that any capital was employed outside of New York. The 
entire franchise tax assessed is not invalid, but I thlnk It should be reduced 
as set forth In the stxth conclusion of law." 

The amount and legality is to be determined by the bankruptcy court, 
not the state court. Section 64a, Bankruptcy Law. In State of New- 
Jersey V. Anderson, Trustée, 203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 
284, it was held : 

"A state creating a corporation may fix the terms of its existence and pro- 
vide that for the continued existence of its franchise it must yearly pay the 
state certain sums fixed by the amount of Its outstanding stock. While the 
state court may construe a statute and deflne its meaning, it cannot conclu- 
sively détermine that which is not a tax to be a tax within the meaning of 
a fédéral statute; that is a fédéral question of ultimate décision In this 
court." 

[6] As to the Chezensky and Alpern judgment, the lien, if sus- 
pended, was suspended pursuant to section 1256 of the Code of Civil 
Procédure (N. Y.), and can be restored only as prescribed by section 
1259, which provides what is to be done and then says : 
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"The lien of fhe Jndgment Is thereupon restored, for ttie nnexpired period 
thereof, as if tlie order had not been made, but with llke effeet only, as against 
judgmpnt credltors, purchasers, and mortgagees In good faith, as If the judg- 
ment had then been first docketed." 

If the lien of this judgtnent was properly suspended on due notice, 
section 1259 controls, but if the proceeding was defective or the order 
suspending the lien was not properly obtained on proper notice, a mo- 
tion should be made in the same court where granted for an order va- 
cating such order suspending the lien on appeal. I do not think this 
court can or should ignore that order, or treat it as a nullity. Clearly 
it cannot set it aside or vacate it. The parties may make such motion 
or application in the state courts in respect thereto as they may be ad- 
vised, and there will be an order to that effeet. 

The report of the spécial master is confirmed, and there will be an 
order or orders to that effeet and in accordance therewith, and also 
allowing an application in the state court as to this judgment last 
referred to. 

So ordered. , 



THE REMEMBRANCB. 

(District Court, E. D. Pennsylvania. August 26, 1914) 

No. 28. 

1. Shipping (8 84*) — LiABiLiTY OF Vessel — DuTT TO Stevedore's Employés. 

An employer must use proper and reasonable care to provide a reasona- 
bly safe place In which to hâve his work done, and proper and reasonably 
safe applianees with which to do the work, but a steamship which con- 
tracts with a stevedore to discharge the vessel is not the direct employer 
of the steve/Jore's men, and that fact must vary, to some extent, the meas- 
ure of its duty and responsibility to them. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 342, 349-351 ; 
Dec. Dig. § 84.*] 

2. Shipping (§ 84*) — Liabh-itt of Vessel — Injurt to Stevedore. 

Libelant was a winchman employed by a stevedore In discharglng re- 
spondent ship. The winch was furnlshed by the shlp, and was Intended 
to be operated by a man standing, but another employé of the stevedore 
who preceded libelant at the winch had rigged a seat which, however, 
was not secure, and by reason of its falling, libelant who was uslng It, 
was caught in the machlnery and Injured. Held, that there was no 
ground upon which the vessel could be held liable for the injury. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 342, 349-351 ; 
Dec. Dig. i 84.*] 

In Admiralty. Suit by William H. Spilker against the steamship 
Remembrance. Decree for respondent. 

John A. Toomey, of Philadelphia, Pa., for libelant. 
Edward F. Pugh, of Philadelphia, Pa., and Convers & Kirlin, of 
New York City, for respondent. 

DICKINSON, District Judge. The spécial findings of facts and 
conclusions of law fîled herewith give the particular facts in this 
case. The gênerai facts necessary to an understanding of the ques- 

♦For other cases see same topio & § ncmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tions involved 'are few. The libelant was in the employ of stevedores 
who were unloading the steamship Remembrance. She had a cargo 
of iron ore. The opération of unloading was performed by the use 
of buckets. They were required to be lowered into the hold, filled, 
hoisted out, and hauled athwartship to and the contents dumped into 
cars on the wharf. This was accomplished by means of winches. 
Thèse belonged to the ship and their use was given to the stevedores. 
Beyond furnishing the winches and rigging them the ship had noth- 
ing to do with their opération. At the time he was hurt the libelant 
was working as winchman. The winches were made and rigged so 
as to be operated by the winchman standing. The winchman who 
preceded tlie libelant had rigged up a seat so that he could work 
while seated. This consisted of a hatch plank supported at the one 
end by being swung in the bight of a rope fastened to the mast and 
at the other end by resting on an iron frame and on the rounded top 
of the fianges of the cylinder head of the winch. The libelant was 
using this seat with his right foot against the part of the winch next 
to a heavy driven wheel. This wheel had open spaces somewhat 
like those between the spokes of an ordinary carriage wheel. The 
libelant being jostled by the vibration of the lever which he held in 
his hand, his seat was upset and his right foot and leg pushed be- 
tween what may be called the spokes of the driven wheel. His leg 
was so crushed as to require amputation. 

[1] Following back the chain of causes we find the nearest re- 
sponsible cause to be either the act of the libelant in using an ob- 
viously insecure seat, or some one in supplying it for his use. Had 
the seat been part of the place provided the libelant in which to work 
and did the case turn solely upon the question of whether the proxi- 
mate cause of his hurt was his own act or that of the employer, his 
conduct would be of importance. It is unnecessary to pass upon 
what the libelant did, because in any event the case résolves itself 
into the question of the négligence of the respondent. Whatever 
views one may entertain as to the policy of throwing the entire bur- 
den of Personal injury loss upon the injured, the commonest sensé 
of justice demands that it shouid not be thrown by law upon another 
unless that other be in some way to blâme for the damage donc. If 
there be a liability, the grounds of it must be known and may be 
formulated into a proposition. It is a principle of the law of négli- 
gence that the employer must, among other things, use due and 
proper or, in other words, reasonable care to provide a reasonably 
safe place in which to hâve his work donc and proper and reason- 
ably safe appliances with which to do the work according to the 
usages, requirements, and ordinary risks of the business in which 
he is engaged. A like obligation rests upon him to use due and 
proper care to keep them so. The libelant hère, however, has pur- 
sued, not the employer for whom, but the ship on which, he worked. 
This must vary, to some extent at least, the measure of duty and of 
responsibîlity. 

[2] The case of Foster v. Bucknall, 206 Fed. 415, 124 C. C. A. 
297, sustains the libelant in his proposition that a ship which bene- 
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fits by the work donc, and which provides the place where and sup- 
plies the appliances with which the work is donc, is bound to the 
same degree of care above defined so far as affects what is provided. 
Had, therefore, the damage hère been caused by anything in the con- 
ditions of the place or the condition of the appliances provided by 
the ship, the responsibility of the ship could be found. The ship was 
not, however, the employer, and had no control over the workmen. 
If, therefore, the libelant came to his hurt not through anything 
which the ship had furnished but to something subsequently done by 
the employer or his employés, the exculpation of the ship is complète. 
Counsel for libelant recognize this, and advance the proposition of 
fact that the injuries were caused by a defect in the machinery pro- 
vided. The fact is set up that there was something out of repair in 
the winch, causing it to vibrate, and that this jostled the libelant 
from his seat. This we cannot find as a fact. The libelant was hurt 
because of the insecurity of the plank on which he was seated. This 
seat was not provided by the ship, and it was improvised by the steve- 
dores without its consent and by men not under its control. 

Waiving the proposition advanced by the respondent, to which 
référence has already been made, that the use of this insecure seat 
was the voluntary act of the libelant who thus brought his hurt upon 
himself, the most which can be said for him is that the seat was pro- 
vided with the acquiescence of the employer and was used as found 
and therefore in efïect provided by the master. The employer further 
knew of this use and at least acquiesced in it. Ail this, however, as 
the ship was not the employer, falls short of visiting responsibility 
or liability upon the ship. Whatever the responsibihty of the em- 
ployer may be, that of the ship cannot extend beyond responsibility 
for the condition of what the ship has provided. To impose liability 
upon the ship, it is necessary to make good one of three propositions. 
It must be held that the sfiip was answerable, not only for what it 
did provide, but also, in view of the difficulty of operating the winches 
with the w.inchman standing, it was its duty to hâve provided seats. 
We do not feel warranted by any known principle of the law of nég- 
ligence or by any authority to so hold. The second ground of pos- 
sible liabiHty is that, although the condition of the winch did not 
cause the injuries to the libelant it did cause the lever to vibrate or 
shake, and that this contributed to the injuries by causing the plank 
to be displaced. It is a principle of the law of négligence that one 
guilty of négligence is answerable if his négligence was a contributory 
cause to the injuries sustained, but this would compel a finding that 
the respondents hère were bound to anticipate that the winch would 
be operated by the winchman from an insecure seat. This we can- 
not find. This leaves as the only other possible ground of liability 
the proposition of fact, from which a findmg of responsibility might 
or might not arise, that the injuries of the libelant were received, not 
because of the falling of the plank, but because he was thrown from 
his seat by the movement of the lever. Unfortunately for the libelant 
we cannot make this finding. There is nothing in the évidence to 
justify it. 
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The conclusions of fact and law reached are those already stated 
that the cause of the injuries to the libelant was the insecure plank 
on which he was seated, and as this seat was not provided by the 
ship, she was without blâme and her owners free from légal négli- 
gence. 

A decree dismissing the libel, with costs to the respondent, may 
be submitted. 



UNITED STATES v. COLO et al. 
(District Court, W. D. Arkansas. September 1, 1914.) 

1. iNJtTNCTiON (§ 230*) — Strike Injtjnction — Violation — Peoceedings to 

l'uNisH — Nature and Chakacter. 

A proceeding to punish certain union mlners for violatlng a strike in- 
Junction agalnst violence is criminal in character. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 502-516 ; Dec. 
Dig. § 230.*] 

2. Injonction (§ 223*) — Strike Injtjnction — Inciting Others to Violence. 

Where an injunction against certain union miners had been Issued, re- 
stralning violence against the property and nonunion employés of a min- 
ing company, language or conduct intended to Incite others to violence 
and to a violation of the court's order constltuted a punishable contempt, 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 448-^73 ; Dec. 
Dig. § 223.*] 

Sk Injunction (§ 230*) — Stbiking Injunction — Violation — Evidence. 

In proceedings for alleged violation of a strike injunction prohibiting 
interférence with the workings of a mine, its property, employOs, etc., or 
the exercise of violence towards nonunion employés, évidence held to re- 
quiro a conviction «f some of the défendants, and insufficient to establish 
the guilt of others beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-516 ; Dec. 
Dig. § 230.*] 

4. Criminal Law (§ 168*) — Offenses — Autrefois Convict. 

Conviction of certain union miners for vlolating a strike injunction, 
prohibiting acts of violence against the property and nonunion employés 
of a mine operator, on a charge of contempt for an offense *hich is also 
a crime, does not bar a prosecution for the crime. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 290-303 ; 
Dec. Dig. § 168.*] 

Proceedings by the United States against Morrow Colo and others, 
for alleged violation of a strike injunction. Judgment against cer- 
tain of the défendants, and certain other défendants discharged. 

J. V. Bourland, U. S. Atty., and Read & McDonough, ail of Ft. 
Smith, Ark., for the United States. 

Webb Covington, of Clarksville, Ark., and R. W. McFarland, of 
Greenwood, Ark., for défendants. 

J. W. Goolsby, of Hartford, Ark., for défendant Loyd Claborn. 

YOUMANS, District Judge. On the 9th of May, 1914, in the case 
of Mammoth Vein Coal Mining Co. v. M. Hunter et al., this court 
rendered the foUowing decree : 

•For other cases see same topic & § numbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Now on this day came the eomplainant, by Jas. F. Read and James B. 
McDonough, Its sollcitors, and the défendants by thelr solicitors, Ben Cravens 
and Webb Covington, and the défendants having flled answer herein, this 
cause came on to be heard upon the évidence introduced and argument of 
counsel. And thereupon, upon considération thereof, it was ordered, ad- 
judged, and decreed as follows, namely: That this cause be dismissed as to 
sald défendants, M. Hunter, John Bumpus, and Peter McMullan. And it is 
further considered, ordered, adjudged, and decreed by the court that as to ail 
the other défendants named In the caption hereof, and each of them, and ail 
other persons actiug or co-operatlng with défendants, or conspiring or com- 
bining with them, or any person having notice of this order, be, and the same 
are hereby, perpetually restrained, indivldually and collectively, f rom interfer- 
Ing with, injuriug, obstructing, or stopping by force, threats, or intimidation 
any of the business of eomplainant, and frora In any manner interfering with 
the property of eomplainant, or trespassing upon the same, whether the same 
is specifically described in this decree or not, which property Is generally 
described in such complaint as Prairie Creek Ooal Company mine No. 4, and 
Mammoth Vein Coal Company mine No. 1, near the town of Midland, in the 
county of Sébastian, state of Arkansas, and from entering upon any of the 
grounds or premises occupied by the eomplainant as aforesaid for the purpose 
of interfering with the business of eomplainant or with the property or em- 
ployés of eomplainant, and from compelling by threats and force and violence, 
or by direct or Indirect coercion, any of the présent or future employés of 
eomplainant from performing their duties as such employés, or In doing any 
act whatever In furtherance of a design to restrain or prevent, by unlawful 
conduct, eomplainant from operating its said mines, and said défendants and 
each of them, and such persons unlawfuUy associating or conspiring with 
them, or having knowledge of this order, be further restrained from in any 
manner unlawfuUy Interfering with any person or persons that the eomplain- 
ant may hereafter bring or cause to be brought to its said mines heretofore 
ref erred to, or from encouraging or abetting any person or persons to threaten 
or coerce, dlrectly or indirectly, any person or persons that may enter or con- 
tinue in the employment of the eomplainant, and that they and each of them, 
their confederates or associâtes, or persons having knowledge of this order, 
be enjoined from assembling in or upon the premises of eomplainant, for the 
purpose of holding disorderly or riotous meetings, or for the purpose of 
«ffectlng unlawful interférence with employés of eomplainant or with its prop- 
erty, and from in any manner damaging or destroying the property of eom- 
plainant. It is further ordered that printed copies of this decree be made 
and posted at and about the said mines of eomplainant and at other public 
places in the sald county of Sébastian and state of Arkansas. It is further 
ordered that the marshal of this district be, and he is hereby, directed to 
adopt such measures and use such means as may be neeesSary to enforce 
this decree. It is further considered, ordered, and decreed by the court that 
the eomplainant hâve and recover of and from the défendants above named, 
except the said M. Hunter and John Bumpus and Peter McMullan, ail its costs 
herein laid out and expended, and may hâve exécution therefor, and jurisdic- 
tion of this cause is retained for the purpose of taking such action herein as 
the court may deem necessary for the enforcement of the decree." 

On the 13th of June the plaintiff in that case filed a motion for an 
attachment against Morrow Colo, Poster Bean, Sandy Robinson, 
Blue Johnson, James Slankard, P. R. Stewart, and Frank Gripando, 
for contempt in violating the orders of the foregoing decree. On the 
20th of June the Mammoth Vein Coal Mining Company filed a sim- 
ilar motion containing charges against John Manick, Sandy Robin- 
son, and Clint Burris. Poster Bean, Morrow Colo, and Blue John- 
son hâve not yet been arrested. The cases against each of them 
will be continued. The other cases were heard together. 

On July 27th, after the évidence on the original charges had been 
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taken and the cases submitted, a motion was made to reopen them to 
allow additional testimony to be introduced, growing out of an al- 
leged attack on mine No. 4 by an armed mob, the killing of two of 
the company's employés, and the burning and blowing up of its prop- 
erty. The motion was sustained as to P. R. Stewart, but was denied 
as to ail others. Motions were then filed for attachments for con- 
tempt against John Manick, Frank Gripando, Loyd Claborn, Pink 
Dunn, and George Burnett, charging them with having been members 
of the mob. Testimony was then introduced as to the occurrences of 
July 17th. 

[1] Each one of thèse cases is a criminal proceeding. Merchants' 
Stock & Grain Co. v. Board of Trade, 201 Fed. 20, 120 C. C. A. 582. 
The charges against Sandy Robinson, Clint Burris, and John Manick 
contained in the motion filed June 20th will be considered together. 
Thèse three men were défendants in the case in which the decree was 
rendered. They were prominent in the occurrences of the 6th of 
April, when a large number of Union miners and their sympathizers 
attacked the employés of the Mammoth Vein Coal Mining Company 
and compelled that company to stop for a time the opération of its 
mine as an open shop. After the issuance of the injunction, the 
Mammoth Vein Coal Mining Company undertook again to operate 
its mine, called No. 4, as an open shop. For the purpose of protect- 
ing its employés and property, it employed a number of armed 
guards. Robinson, Burris, and Manick lived at Prairie Creek, only a 
short distance from mine No. 4. Prairie Creek is a station on the 
line of the Midland Valley Railway. The Une of railway passes mine 
No. 4 at a point nearer than Prairie Creek. By a ruie of the railroad 
company, its passenger trains stop at No. 4 when there is a certain 
number of passengers who désire to get ofï there. 

On the 15th of June, 1914, a number of employés of the Mammoth 
Vein Coal Mining Company were on the train going from Ft. Smith 
to mine No. 4. At Midland Robinson, Burris, and Manick, with oth- 
ers, boarded the train. There is testimony tending to show that ail 
three had baseball bats. It is admitted by Burris and Manick that 
each one of them had a bat. The passenger car was divided into two 
compartments. The employés of the coal company were in the 
smoking compartment of that car. There is testimony to the effect 
that thèse three men came into that compartment and began to ask 
the employés where they were going. On ascertaining that they were 
going to No. 4 to work, Robinson, Burris, and Manick began to 
curse them and call them "scabs," and applied to them opprobrious 
epithets. There is testimony that Burris held a bat over the head of 
one Boraski, and told him that he should not get ofï at No. 4. There 
is also testimony that, on the arrivai at mine No. 4, Manick called 
t-o Robinson and Burris to stand at one end of the car and he would 
stand at the other, and that they would not let thèse "scabs" out. 
One witness testified that, in coming out of the car, he was struck 
from behind, and on looking around Robinson was the man nearest 
him. The testimony of Robinson, Burris, and Manick was that they 
had donc nothing except to endeavor to persuade certain men not 
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to work at the mine, and did succeed in persuading one man, by the 
name of Abe Harris, who remained on the train; that Burris re- 
funded the amount of Harris' fare to the company's agent. 
D. O. Stout, who was on the train, testified as foUows : 

"Q. If there was anything out of the ordinary occurred on that train, 1» 
your owu way tell the court what it was. A. I don't thlnk of anything only 
they had some boys going to No. 4 to work, and thèse union boys, it seems, 
got on, and they were talking about thls, and they were talking and telllng 
them how it was, and trying to get them not to go back to work, and I thlnk 
there was some that got In conversation with them, and I thlnk there was 
Kome one sald that he didn't know what he was gettlng into, and he wouldn't 
get off." 

The testimony of the witness Emery was to the same effect. He 
also said that Robinson, Burris, and Manick "didn't hâve any base- 
ball bats that he knew of." 

Mrs. Cox testified that she was in the ladies' compartment, and that 
Robinson came in there and talked to her on the way from Midland 
to No. 4. 

Dr. Routh testified that he also rode in the ladies' compartment, 
and that he heard nothing in theway of threats. 

After a considération of ail the testimony, I am convinced that 
Burris, Robinson, and Manick did use threats on that occasion against 
the employés of the company and endeavored to intimidate them, 
and that in so doing they knowingly violated the court's orders. In 
my opinion the présence of armed guards and a deputy United States 
marshal, who met the train at the stopping point, alone prevented an 
attack on the employés. 

Sandy Robinson is separately charged with having eut some sacks 
of feed belonging to the Mammoth Vein Coal Mining Company on 
the platform at Prairie Creek. This was on May 18th. The feed was 
being unloaded from a Midland Valley car for the purpose of being 
taken to mine No. 4. The testimony is that Robinson was there and 
engaged in an altercation with a mine guard, and that he took out 
bis pocketknife and eut five sacks. I am convinced that this is true, 
notwithstanding his déniai, and the testimony of witnesses tending 
to show that he was not there. 

The défendant P. R. Stewart, at the time of the occurrences herein 
mentioned, was président of district No. 21 of the United Mine 
Workers of America. He was présent during the trial of the case of 
Mammoth Vein Coal Mining Co. v. Hunter et al. He heard ail the 
testimony, sat with counsel for the défendants during the trial, and 
heard the opinion of the court when it was handed down. He there- 
fore had full knowledge of the issuance of the injunction and its 
terms. The charge against him consisted of certain statements made 
by him. On May 25th Stewart went from Ft. Smith to Midland in 
an automobile in company with Paul Little, state prosecuting attor- 
ney. While at Midland, Stewart made some statements in front of 
McGee's Drug Store. 

Dr. O. M. Neal testified as follows : 

"I was not in the drug store when they came up. I was down the street 
a ways. I thlnk he and Paul Uttle came down there together, and Mr. Stewart 
216 F.— 42 
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h-àà gotten put of the car, and Mr. Llttle also, and Mr. Llttle had gone up the 
stteet when he got there. I don't know what Mr. Stewart was saying when 
he got up there. The remark that attracted my attention was something like 
this: 'That they armed them scabs up there and allowed them to parade up 
aud down our public highways and curse our wlves and beat us up.' And he 
put his hand up to his side, and says, 'That man' — I cannot call hls name. I 
belleve he sald hls name was Balley, the man that put him ont of business 
down at Hartman, kicked him when he was down. He says, 'If they don't 
want a Colorado in Oklahoma, they had better stop that, for after this week 
ail the men that want arms can get them.' That is about the way — about 
what he said." 

Dr. Neal testified further as follows : 

"Q. Did he make a statement as to where they could get the guns If they 
wanted them? A. No, I don't believe he did. He said he wanted it dis- 
tinctly understood; that it was no secret; It was a public thing that they 
were armed; that any man had a right to arm for the protection of his 
home, that wanted it, I believe. Well, I believe he sald that any man that 
wanted a gun, he would see that he got It." 

J. F. York testified as follows : 

"Q. Did you hear a man at McGee's store on the 25th, at Midland, make a 
statement to a crowd, with référence to this mine trouble, or anythlng con- 
nected with it? If so, state what you heard. A. I heard a man make a few 
remarks. He seemed to be talking to flve or six of the boys ; two remarks 
only. I dldn't know who he was. I was told he was Stewart. Q. ïou may 
tell what he said. A. I stepped out of McGee's store, just on the pavement in 
front of the store, and there was a man came up to my left and passed to- 
wards him, and I never did reach him. He was remarking to a half a dozen 
men, about that number. He never introduced us. It really did not attract 
my attention ; and the remark I heard was this: That the men couldn't stand 
everything; that they had better die. And then somebody said something 
about a gun, or guns (I don't know whether they were saying It in the plural 
or in the singular), and this man that made the remark and was standing 
there talking to the other men said, 'You can get ail the guns that you want.' 
What they were talking about, I don't know. That is ail I heard said, and 
the man that made the remark walked right on in the street away from the 
crowd immediately after he made the second remark. Q. Was that (polnting 
to Stewart) the man that was pointed out as président of the United Mine 
Workers? A. Yes, sir. Q. You did not hear the conversation that took place 
before you got there ï A. That is ail I heard." 

T. J. Porter testified as follows : 

"Q. On the 25th of May, of this year, please state whether or not you heard 
Mr. Stewart make any remark at McGee's store at Midland. A. I don't re- 
member the date, but I heard him make a statement. Q. I wish you would 
state to the court what he said, as well as you rememberî A. He said that 
the Bache-Denman guards weré carrying guns up and down the public high- 
ways, and that they must be stopped. I don't know that I heard ail that he 
said ; that they were carrying guns up and down the hlghway ; and he said, 
'Next week that ail the men that wanted guns could hâve them,' and that also 
there would be auother Colorado trouble. Q, What men was he talking about ; 
what men could hâve guns if they wanted them? A. I suppose — well, I don't 
know what he meant unless he meant the miners. Q. Did he say anything 
about the mine runniug as 'open shop'î A. No. I remember of hearing him 
say rather than see them work out there, he would go out there and die him- 
self. Q. Rather than see them work 'open shop' — A. At No. 4. Q. He would 
go out and die himselfV A. Yes, sir. Q. Did he make, in that connection, 
any statement as to whether or not lie was armed at that time? A. Yes. He, 
said he was carrying his gun, and he advised every one else to do so; that 
he was taking that responsibility on himself. Q. State whether or not he was 
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maklng that conversation, or maklng that statement publicly, or whether he 
was maklng It privately? A. He was making it publicly. He said there 
was no secret. Q. What did he say about another Colorado? A. He sald 
next week there would be another Colorado trouble at No. 4. Q. You heard 
him say that he was carrying his gun himself ? A. Yes, sir. Q. What did he 
say about others carrying their guns? A. He said he would take that re- 
sponsibility on himself, and next week anybody that wanted a gun could get 
one." 

B. Bishop testified as follows : 

"Q. Do you know where McGee's store is over at Midland? A. Tes, sir. 
Q. Were you there on May 25, 1914? A. Yes, sir. Q. Do you know a man 
named P. R. Stewart? A. Yes, sir. Q. Did you hear Mr. Stewart make a 
statement on the day named at McGee's store? A. Well, I heard him make a 
statement; yes. Q. What did he say? Glve hls exact words as near as you 
can remember. A. I don't know as I could give his exact words. Q. Give 
them as near as you can remember. A. He made a statement about ail the 
men that wanted guns they could get them, so far as that was concerned. 
Q. I wish you would repeat that. I did not hear it. A. Ail the men that 
wanted guns could get them. Q. I will ask you to state if he said anything 
about getting the guns himself for them ; whether he said he would get them, 
or whether he sald the men could get them. A. I didn't understand it that 
way. The way I gave it is the way I understood it. Q. You made an affldavit 
on the 27th, didn't you? A. Yes, sir. Q. For the purpose of refreshing your 
memory, I will ask you to say if you didn't say in that that you heard him 
say that, if the union men needed any guns, he (Stewart) would see that they 
got them? A. I didn't understand it that way. Q. You hâve given it as your 
understanding? A. Yes, sir. Q. What else did he say, if anything? Did he 
say anything about a Colorado trouble? A. Well, I belle ve he did say if they 
wanted trouble like the Colorado, they could get it. I didn't hear it ail. Q. 
I know. I am just asking you what you heard. What did he say, if anything, 
about whether or not he would die before he would see the mine at No. 4 run 
'open shop?' What did he say on that subject, if anything? A. He said he 
would pick up a gun and die himself before he would see it run 'open shop.' 
Not in them words, hardly, but they meant that way." 

On cross-examination the witness said : 

"Q. Did you hear anything said about two of tliose guards havlng abused 
some women and ehildren over there? A. I don't believe I did. Q. I will ask 
you if Stewart did not make thls statement: 'I am advised that two of those 
guards over there abused two Uttle girls on the road from school to home' — 
and upbraided them for it, the mother upbraided them for it, and they cussed 
her out. A. No, sir; 1 didn't. Q. If any maii — the thing is public property 
over there, then, if the men wanted guns to protect their homes, they could 
get them. Isn't that what he sald? A. Well, I believe that is. He did say 
that they were abusing some ehildren, and that is the way he brought it in. 
Q. And in that connection, dida't he also say that one of the guards, Riley 
Bailey — didn't he say that Kiley Bailey, one of the guards, had flxed him 
when he was attacked at Jamestown, and kicked him in the slde and about 
put him out of business, and that he was a bad man? A. Mr. Stewart did 
say that." 

Mr. McGee testified as follows: 

"Q. Do you know Mr. P. R. Stewart, président of the United Mine Workers? 
A. Thls is the third time 1 ever saw him. Q. On May 25th, this last May, 
state whether or not you heard him make a statement at your store in Mid- 
land, if he made a talk to any men there. A. Well, that is about the time. 
Q. What was it you heard? Just give it to us. A. I was not outside. Q. 
Give your best recollection of ail you heard. A. AU I heard Mr. Stewart say, 
if that Is Mr. Stewart there (pointing), vsas that they could ail hâve guns 
that wanted them, and that there would be a Colorado in a few weeks if 
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they wanted It that way. That Is ail I heard him say. Q. Dtd yoti hear him 
say anything on the subject of whether he was armed himself ? A. No, sir." 

Mr. Stewart testified as follows: 

"Q. Are you président of district 21, United Mine Workers of America? A. 
Yes, sir. Q. How long hâve you been président of the district? A. I belle ve 
it is since 1908 or 1907. I don't remember which. Q. Did you hold any 
officiai position in the organlzatlon before you were elected président? A. 
Yes, sir. I was a regular offlcer since 1903. Before that tlme, I held the 
position probably a month or two at a time. Q. How long hâve you been 
connected with the organlzatlon as an officiai, In that capacity? A. I hâve 
beèn an officiai In the organization since 1903, and practically since 1890 I 
hâve been hired to go around and settle disputes and talk to the men, at 
différent times. Q. You are charged hère with having made a statement to a 
gentleman in Midland in front of McGee's drug store with référence to the 
court's order in this case. I wish you would state if you recall the trip that 
you made to Midland, and if you can state now about what was said on that 
occasion. A. As near as I can remember, I had information that a guard 
namea Sailey and some guards had insulted some girl, and of course that 
made me pretty mad, I don't deny that, because it was the one who had In- 
sulted me previously In another county, and I got to Midland and got to talk- 
Ing to some of them people there, and I said It was reported that some women 
and children had been insulted, and I said It was an outrage that women and 
children should be insulted by such men, and. If we couldn't get any protec- 
tion, it was my idea to arm the men in the Hartford Valley so that they could 
protect their own homes and so they could protect the women and children. 
I didn't hâve any idea in saying that that I was violating any order of Judge 
Youmans. I didn't hâve any idea that I was violating the Injunction by 
saying that. If I thought I was violating the injunction by saying that, I 
wouldn't hâve said it. I thought it was the right any American citizen would 
bave to protect the homes and the wives and children ; that is, for the mem- 
bers of our organization. I had remembered the Ludlow affair when our 
women and children were murdered, and I didn't think there should be any 
such thing out there ; indeed, my idea of it is that no man should be armed ; 
nelther side should be armed. I don't think men should be brought in who are 
ex-convicts and then go around carrying arms, and I think they ail ought to 
be dlsarmed, and that when one side carries arms themselves, and the other 
side carries arms, the homes are going to be shot into in the night, and are 
afraid of their lives to live there, and request us to ship guns out there. There 
is no place to ship them to. No work in the country and I want to say now, 
as an évidence of my respect for the court, I want to say that I don't think 
there is any one in this country has any greater respect for the courts of this 
country than I hâve." 

It will be seen that Mr. Stewart did not deny any of the testimony 
given by the witnesses as to what he said in front of McGee's store 
at Midland. He explains it by saying that he "had information that 
a guard named Bailey, and some other guards, had insulted some 
girls," and that that made him pretty mad. He said: 

"It was my idea to arm the men in the Hartford Valley so that they could 
protect their own homes, and so that they could protect the women and chU- 
dren." 

What was the occurrence that caused this outbreak on his part, 
and gave birth to the idea "to arm the men in the Hartford Valley" ? 
He had just ridden from Ft. Smith to Midland with the prosecuting 
attorney, Mr. Little. 

Mr. Little testified as follows: 
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"Q. Do you know P. R. Stewart? A. Tes, sir; I am personally acqualnted 
wlth hlm. Q. Did you make a trip wlth him, or see hlm, at Hartford some 
time back, and, if so, at about what date? A. I made a trip with liim to 
Midland, and I returned that evening as far as Bonanza, and he came back 
to Ft. Smith, and the next day I went to Hartford, and he happened to be 
on the same train I was. I don't remember the date. Q. Do you know Riley 
Bailey? A. I know him by name. I don't know that I would know him by 
sight. Q. Do you know Will Bohannon ? A. I know Mr. Bohannon by name ; 
yes, sir. Q. Had you, prior to the date you went to Hartford, had Bohannon 
arrestedî A. I had three men arrested prior to the date on whlch I went to 
Hartford. Bohannon was one of them, but I do not recall whether Bailey 
was or not ; but after the flrst arrest I did bave a warrant issued for Bailey, 
charging him with a disturbance of the peace, by using abusive language to- 
wards a young lady over there. I believe, now, Mr. Bailey was one of the 
parties that accidentally got shot, was he not? Q. Yes, sir. A. That is the 
party that I speak of. Q. Did you try him? A. No, sir. Q. Why? A. Be- 
cause he has sustained an injury accidentally down there, and was confined in 
the hospital hère." 

That was the incident that put the idea into Mr. Stewart's head, ac- 
cording to his testimony, "to arm the men in the Hartford Valley." 
The inference is permissible that he had gotten the facts from Mr. 
Little with whom he had ridden from Ft. Smith, and that he knew 
what Mr. Little had done with référence to instituting a prosecution 
against Bailey. Later, on the same day, he accompanied Mr. Little 
to mine No. 4, to investigate the accidentai shooting of Bailey and 
Bohannon. He knew ail of the facts, both of the alleged disturbance 
of the peace and the accidentai shooting. He knew that Bailey had 
been arrested and would be tried as soon as he could leave the hos- 
pital. He knew that the situation did not justify his threat to arm 
the men in the Hartford Valley. There was nothing, so far as the 
attitude of the state and county ofïîcers towards ofïenses committed 
by employés of the Mammoth Vein Coal Mining Company was con- 
cerned, to warrant him in assuming authority to supplant the légal 
methods for the enforcement of the law. He made a speech at Hart- 
ford the next night at a gathering at which Mr. Little was présent. 
With référence to that, Mr. Little testified as follows : 

"Q. Now you say you made a trip with Stewart to Hartford. Did Stewart 
make a speech addressing the miners at Prairie Creek and Hartford, at the 
town of Hartford? A. I could begin at the beginning and give you my rea- 
sons for being there. I don't know why Mr. Stewart was there. One of the 
fraternal organizations of that town had a public installation and invited me 
to come oTer there and make them an address, and in response to that in- 
vitation I went over, and I engagea in a conversation with Mr. Stewart, who 
was on the train at that time, and I told him of the blow-out they expeeted 
to hâve there, and took the liberty to invite him to go wlth me to this banquet, 
and it was at that banquet that Mr. Stewart made an address. Q. Upon 
what subject? A. I made a speech on 'Fraternalism,' and, after that part of 
the program was completed, they served some cream and cake, and some of 
the parties had evidently found out the day before Mr. Stewart and myself 
were at No. 4, or at Midland, and they began to publlcly ask me te make 
them a statement about what I found over there; at least It had been ru- 
mored that they had gotten into a flght among themselves, and they wanted 
to know about the conditions. I hesitated for some time, and they kept in- 
sistlng, and I made them a little talk and gave them what information I had 
gathered. In the course of my remarks, I admonished them, like I had done 
privately to différent indlviduals, that this was a very serions matter, and It 
was a time when they should let their best judgment govern them, aad tfcey 
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shou-a not In any way vlolate tlie terms of the Injunctlon that had been Issued 
agalnst them, and I complimented Mr. Stewart for the way in whieh he had, 
In my présence, advlsed the men to let the law take Its course, and not inter- 
fère with the offlcers or property of the mine officiais, and, after I had con- 
cluded my remarks, they voluntarily called on Mr. Stewart. He was présent, 
and he got up, and he made them what I consldered a nice little talk. He 
told of his early struggles as a miner, and he said he was always glad to be 
associated with the laboring people because he was one of them, and he was 
very proud of the fact that he was there on that occasion, and he went ahead 
then and told them what he liad found out ; and likewlse he admonishcd them 
to let the law take its course and not to In any way conduct themselves so 
that It would be any contempt of court, and he went ahead there, and among 
the things he said, if I recall it in his manner of expressing himself. He used 
broken English, and he said: 'It is a serious condition that confronts us down 
there.' He says, 'In addition of thèse men eoming in hère and taking the 
places of the union men, from the reports that I hâve gathered to-day from 
différent authoritles, I learn that they are insulting women and glrls,' to use 
his expression; and he says, 'That is one thing I won't stand for, for the 
womanhood and glrlhood of the country to be insulted and run over in such 
a way, and stand for it, and, if they eould get no protection under the law, 
in order to protect the women and girls he was willing to arm every man in 
the Valley and flght and serve in the défense of the womanhood and girlhood 
of the country.' He may hâve made some remarks along that Une, and sat 
down. That was about ail that was said." 

Stewart made this statement at Hartford more than 24 hours after 
he had made the statement in front of McGee's store at Midland. 
If the first statement was made in anger, the second was made after 
his temper had had ample time to cool. It was made after the prose- 
cuting attorney had, in response to inquiries, stated the information 
he had gathered. There was no reason to présume that the officers 
and the courts were not able to cope with ail violations of the law. 
Notwithstanding this, Mr. Stewart saw fit to repeat his threat, and 
that, too, in the présence of the prosecuting attorney, who permitted 
it to pass unrebuked. 

The conviction cannot be avoided that the real object of Stewart 
was to prevent the opération of the mine as an "open shop." The 
charge against Bailey was merely a make-weight. 

T. J. Porter, referring to Stewart's statement at Midland, said : 

"I remember of hearing hlm say rather than see them work out there he 
would go out there and die himself." 

Bishop stated: 

"He said he would piek up a gun and die himself before he would see It 
run 'open shop.' Not in them words, hardly, but they meant that way." 

After the injunction was made perpétuai, and evidently after the 
charge was made against Bailey, Oliver Johnson, a deputy United 
States marshal, was on a train going from Greenwood to Midland. 
Mr. Stewart was on the same train going to Atoka, in Oklahoma. 
He entered into conversation with Mr. Johnson without knowing who 
he was. Johnson testified as to what was said as foUows : 

"Q. I wish you would state what that conversation was. A. He asked me — 
he came and sat by me and asked me where I was from, and I told him I 
was from Washington county down hère. He says, 'I présume you are a 
farmer; ' and I said, '1 was born and raised on a farm.' Then he spoUe about 
à couple of glrls down there that had been insulted by the employés at No. 4. 
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I asked hlm If he knew who the girls were, and he sald they were farmers' 
girls, school girls. I said that I notlced that the papers referred to them 
having trouble about that mine, and he said, 'Lots of trouble;' and I sald, 
'The paper states that they are going to operate it with nonunion labor ;' and 
he says, 'We don't aim to let them ;' and I said 'we,' and he said 'the union' ; 
and I said: 'What steps wlll y ou take to prevent it? The court has granted 
a permanent Injunction, I understand.' And he says: 'Damn the injunction; 
the national government Is against us, but the people are with us, and we don't 
aim to let them dig coal.' And he dld not say how they aimed to prevent it. 
I believe that is the conversation, the substance of the conversation." 

Stewart dénies the statement to Johnson in an argumentative way. 
That is, that he could not hâve made the statement because it was 
contrary to the way he feit and différent from the advice he had 
given the members of the union. His déniai does not appear to me 
to be candid, and I am compelled to believe Johnson. From the tes- 
timony quoted, the conclusion must be that Stewart's real purpose 
was to prevent the opération of the mine as an "open shop" regard- 
less of the injunction. 

The testimony also shows that there was a shipment of arms from 
McAlester, Okl, to Hartford by Fred Holt, secretary treasurer of 
the union, to Oscar Layton. This shipment was made about the 
16th or 17th of June. Holt testifies that thèse arms were sent in re- 
sponse to letters from members of the union, and were to be distri- 
buted among the members upon the arising of an emergency to be 
determined by him. Holt also testified that his action in making 
the shipment was approved by Stewart. The motions for attach- 
ment for contempt were filed on the 1.3th and 20th of June. Between 
the 20th and 25th of June, Stewart and Holt had a conférence at 
McAlester, and it was decided that the shipment of arms might be 
held to be in violation of the injunction, and it was determined be- 
tween them to hâve those arms shipped back to McAlester. They 
were sent back on the 3d of July ; the hearing of the contempt cases 
having begun on the Ist of that month. Arms had already been sold 
to members of the union by a merchant at Prairie Creek by the 
name of Mastelle. Holt testifies that he took up, or caused to be taken 
up, ail guns sold by Mastelle that had not been paidfor, and became 
responsible for the price to Mastelle. Mastelle testifies that he had 
no transaction with Holt at ail, and that ail the guns sold by him 
were sold for cash, and that therefore he did not remember who 
bought them. 

The reason assigned by Holt for the shipment of arms made by 
him were : First, because the coal company had armed its men ; and, 
second, because arms were needed for the protection of the familles 
of the members of the union, and that the civil authorities were pow- 
erless to afford them protection. Thèse reasons will be considered in 
the light of the évidence. 

The coal company had determined to run its mine as an "open 
shop." The union was opposed to such opération. If the coal com- 
pany had no légal right to run its mine as an "open shop," there must 
hâve been some way, by orderly procédure in the courts, to prevent 
it. The union was endeavoring to prevent such opération, but not by 
légal proceedings. If it could accomplish its purpose by légal means, 
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no one had a right to complain. Its first effort was not by légal 
means. On the 6th of April its members and sympathizers assembled 
on the company's property, assaulted its employés, and compelled 
them to stop work. That method was unlawful. At the instance 
of the coal company, ail persons engaged in that attempt, and ail 
others, were enjoined from in any manner interfering with the com- 
pany's property or employés. Notwithstanding the injunction, as- 
saults were threatened. Shots were fired into the mine inclosure. 
It was necessary to keep armed men about the mine. From some 
time in June to the 15th of July deputy United States marshals were 
stationed at the mine. Even when men went to Midland for sup- 
plies, it was necessary for them to go armed. As before stated, the 
purpose of the union was to prevent the opération of the mine as an 
■'open shop." That purpose was maintained despite the injunction. 
Some colorable pretext was sought in order to effect that purpose. 
The charge against Bailey was made, and that incident was seized 
upon by Stewart as a justification for arming the members of the 
union, notwithstanding the fact that Bailey was promptly arrested 
and held for trial. The testimony shows that every charge against 
the company's employés was investigated promptly. To show the 
activity of the local officers and the prosecuting attorney in prosecut- 
ing employés of the company, I will refer to certain testimony. 
Three of the employés with a supply wagon were sent to Midland 
for supplies. On leaving the mine, they placed two guns in the 
wagons. 

W. B. Womack testified to what occurred at Midland as follows: 

"Q. Were you in Midland on May 18th of this year? A. Yes, sir. Q. Did 
you see the supply wagon of tlie coal company in charge of Levi Brown and 
Charles Cheek, and some other employés of the company, at the time it was 
drlving away from Midland? A. I saw the wagon. I don't know who was the 
owner of it, or any of the men. Q. Did you see some rocks thrown there by 
anybody? A. Yes, sir. Q. I wish you would descrlbe what you saw. A, I 
was standing at the car door at the time the wagon left the car. At the time 
the men had gone a few yards from the car, a bunch of men gathered across 
the Street. I didn't know but one of the men that was throwing the rocks, 
and that was that Foster Bean. Foster Bean and a boy that looked to be 
16 or 17 years old stepped out In the street and taken and threw rocks at the 
men at about 100 yards from there, and he stepped down and got off and tied 
one of their bread boxes that they had on the wagon, and they continued until 
one of the men stepped to the wagon and got his gun, and after that time the 
marshal came and arrested them. Q. Arrested whomî A. The men on the 
wagon." 

J. W. Baker testified as follows: 

"Q. Where were you on the ISth day of May? A. I was at Midland. Q. 
Were you there at the time the drivers of that wagon were arrested? A. Yes, 
sir. Q. Describe what you saw. A. When they were loading the stufC, some 
of the boys says, 'Let us rock them scabs ; let us rock them scabs ;' then they 
drove ofC down the street below the store, between the store and that little 
bridge down there, and they began throwing rocks at them, and Mr. Bohannon 
got out his gun, and they started, and he was sitting down when the marshal 
went and arrested them. Q. The men that were driving the wagon were in 
sight of you at the time the rocks were being thrown at them? A. Yes, sir. 
Q. Did thèse men do anything — the men that were in the wagon? A. N«, 
sir; they did not do a thing. Q. Did you see them do anything to be ar- 
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rested for when they were arrested? A. No, sir. Q. Hott many rocks were 
thrown? A. Well, I don't know. I expert there was something near a dozen 
rocks, or maybe mora Q. Dld any of the rocks corne near hitting the men ia 
the wagon? A. One of the rocks came pretty near hitting Mr. Brown." 

This testimony was uncontradicted. The prosecuting attorney tes- 
tified as to the disposition of that case. He stated that thèse men 
were prosecuted for disturbing the peace by brandishing firearms, 
and were fîned. He himself went to Midland and conducted the pros- 
ecution in the mayor's court. As to the men who threw the rocks, 
he testified as follows : 

"Q. Did you Institute prosecutlons against any of the men who threw the 
rocks? A. I did not, because, after I Inquired about It, they sald they had 
been tried before and acquitted. Q. In the night. Did you know that? A. 
If you want me to tell you what they told me — Q. ïou had information that 
they had been tried before, and acquitted? A. Yes, sir. Q. You say you never 
instituted any proceedings against those men for throwlng rocks? A. No, sir. 
Q. You never instituted any prosecutions against anybody that was a union 
miner? A. I never had any complaint against the union miners." 

In this instance the uncontradicted évidence is that an employé 
of the coal company picked up a gun for the purpose of defending him- 
self and two others with him against a crowd that was throwing stones 
at them. The employés were arrested on a charge of disturbing the 
peace by brandishing firearms. The prosecuting attorney went to Mid- 
land to prosecute them. They were fined and convicted. The men 
who had thrown the stones were acquitted. Certainly no member of 
the union could say that the civil authorities were powerless or in- 
active in such a case. The prosecuting attorney on his own initiative 
went from Ft. Smith to the mine to investigate the case of accidentai 
shooting referred to, and took the président of the union along. It 
cannot be said that, so far as charges against the company's employés 
were concerned, he did not act promptly. In that regard his course 
is in strong contrast with his action with référence to alleged viola- 
tions by members of the union, or their sympathizers. On that point 
he testifies as follows : 

"Q. Hâve you Instituted any prosecutiijns in the state court for any of the 
things that occurred at the mine on April 6th? A. Is that the date of this 
alleged beating up? Q. Yes, sir. A. No, sir; I hâve not, because I never 
learned who beat them up. Q. Hâve you made any investigation to flnd out 
who beat them up? A. Yes, sir; I hâve, and I intended to lay it before the 
grand jury at this time. I told you the other day I would be glad to présent 
any information you had. Q. I told you that the matter was under investiga- 
tion in the fédéral court, and that you could get some of the names of wit- 
ness from the records there in the files, and that I had the information at my 
office, and that you were welcome to anything I had. A. You sald something 
llke that. I know when this matter flrst came up it was like trying to in- 
vestigate the matter of who hung this nigger over hère ; we could not flnd out, 
because there were so many of them." 

On redirect examination Mr. Little says: 

"Q. Mr. McDonough (counsel for coal company) asked you if you had In- 
stituted any prosecutions. Please state if he did not promise to tum over to 
you the information, so you could lay It before the grand jury. A. That was 
my understanding when he and I had the conversation over there in the 
courtroom. I understood that he was to. He asked me why I did not prose- 
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cute thèse violations, and I told hlm that I had thought over the matter, and 
the matter was over there In the fédéral court, and they had enough power to 
enforce theîr orders, and I supposed they did not need any assistance from 
the State authoritles to enforce their orders or enforce the injunction." 

It will thus be seen from the testimony of the prosecuting attorney 
that, so far as the violations of the injunction were at the same time 
violations of the criminal laws of the state, those laws were suspended 
for the time being. 

The conclusion is unavoidable that if the members of the union had 
obeyed the orders of the court, or if the officers of the county had 
shown the same disposition to prosecute violations of the law when 
committed by union men as when committed by employés of the. 
Company, it would not hâve been necessary for the latter to carry 
arms. 

The argument is made by counsel on behalf of Stewart that, while 
lie was opposed to the opération of the mine as an "open shop," he 
was also opposed to violence as a means of preventing such opéra- 
tion, because the end desired could and would hâve been effected in 
time without resort to violence. That conclusion is reached by this 
process of reasoning: The margin of profit to the coal operator in 
this field is very small, even when the mine is operated under the 
most favorable conditions and upon the most economical basis. 
Any added cost of production beyond that required by favorable con- 
ditions and economical management subtracts that much from the 
narrow margin of profit. If a condition could be brought about by 
which a sufficient sum could be added to the cost of production, not 
only would the profit be wiped oùt, but the cost of production would 
also exceed the value of the coal in the market. 

It was the policy of Stewart, according to the argument of coun- 
sel, to hâve the union maintain such an attitude as would make the 
employment of armed guards, if not actually necessary, at least ap- 
parently so from the viewpoint of the coal company, and thus cause 
to be added, to the usual cost of the production of coal, such sum, 
by the expense of maintaining guards, as would resuit in loss to the 
company, and bring about the suspension of opération as an "open 
shop." According to that plan, the company was to be kept in a 
constant state of appréhension of an attack to the extent that it would 
continue to maintain guards, but it was in fact the intention of 
Stewart that the attack should never be made. Such an experiment 
in tight-rope walking could not resuit otherwise than in failure. 

Putting on Stewart's acts and speeches the construction most 
favorable to him, he incited to action forces which he could not con- 
trol. Occupying a position in which his influence could hâve operated 
powerfuUy for the maintenance of law and order, he saw fit to so 
déport himself as to incite to and encourage mob violence. He 
knowingly played with fire with a reckless disregard for conséquences. 
His conduct was at variance with his déclaration made on the witness 
stand, of respect for the court's order and his intention to be gov- 
erned thereby. 

[2] Language or conduct intended to incite others to a violation 
of the court's order is a contempt of court. U. S. v. Debs (C. C.) 64 
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Fed. 724; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; 
U. S. V. Haggarty (C. C.) 116 Fed. 510; U. S. v. Gehr (C. C.) 116 
Fed. 520. The effect of Stewart's policy, speeches, and conduct is 
seen in the events of the 17th of July. 

[3] Mine No. 4, belonging to the Mammoth Vein Coal Mining 
Company, is situated about a quarter of a mile ofï the road leading 
from Hartford to Midland. It is about 2^2 miles from Midland and 
about 3 miles from Hartford; Midland being almost north, and 
Hartford a little to the southwest. Huntington is situated about 5 
miles a little north of east of mine No. 4. The towns of Hartford, 
Huntington, and Midland are mining towns. Practically ail the 
miners living in those towns belong to the union. On the night of 
the 16th of July there was a meeting of union miners at Frogtown, 
a village on the road between mine No. 4 and Hartford, and about 
a mile from the former place. There is no direct testimony as to 
the purpose of this meeting. That must be inferred from what fol- 
lowed. During the night of the 16th the people living in No. 4 camp, 
about three-fourths of a mile from mine No. 4, and others living in 
the vicinity, were notified to leave. Between 3 and 4 o'clock on the 
morning of the 17th a number of shots were fired into the inclosure 
of mine No. 4. The employés at that mine were aroused and pre- 
pared for an attack. None was made at that time, and most of the 
employés went back to bed. The train on the Midland Valley Rail- 
road, from Hartford to Ft. Smith, passed mine No. 4 about 7:30 in 
the morning. Shortly after the passing of the train an attack upon 
mine No. 4 began. It continued from that time until some time be- 
tween 12 and 1 o'clock ; a continuai firing on the mine being kept up 
during ail of that time. The shots were fired from such a distance 
as to prevent the employés within the inclosure from recognizing the 
persons who were doing the firing. From the testimony it is clear 
that several hundred men must hâve engaged in that attack. Arms 
were given out to the employés of the mine, and they were stationed 
at différent points. The women and children at the mine were placed 
between the boilers. After the attack had continued for an hour or 
more, separate squads of employés endeavored to escape. Levi 
Brown with his wife and child, John Tony and wife, and Hobson and 
wife made their way to Prairie Creek, situated about a quarter or a 
half a mile from the mine, and were directed by certain parties there 
to take the main road going to Hartford. After proceeding along 
the road, they were shot at. They then left the road and took to the 
fields and woods, afterwards coming out upon a road that led to 
Mansfield. Another party, consisting of six or seven men, endeavor- 
ed to escape by going in a northerly direction. In this party were 
Earl Sylesberry, John Baskins, Mike and Ewell Douthit, and a man 
by the name of Thomas. As they were emerging from a field, they were 
halted by a band of armed men. Those of the party from the mine 
that were armed were disarmed, and they were taken prisoners. To 
their number was added a man by the name of D. S. Stanley, who 
lived near the mine and was one of those who had been notified to 
leave during the night before. The reasons for the détention was 
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that the attacking party supposed that he had given information of 
their présence to the employés at the mine. This party was taken 
first to Prairie Creek and afterwards to an abandoned iog cabin in 
the woods half a mile or more from the mine. According to the tes- 
timony, they were there turned over to James Slankard, the con- 
stable of that township. After they had been held there for an hour 
or more, a large number of men, estimated by one of the witnesses 
at between 100 and 200, assembled at this Iog cabin. The party in 
the cabin held as prisoners was directed to corne out. Wlîen they 
were assembled on the outside, a man who was unknown to the wit- 
nesses, who testified as to the occurrence in this case, drew a pistol 
and shot Earl Sylesberry twice. John Baskins at this point started 
to run. The man who had shot Sylesberry then shot Baskins in 
the back. He then turned and fired another shot into Sylesberry's 
body, which was lying on the ground. Sylesberry and Baskins were 
killed. The testimony tends to show that Slankard intervened and 
directed the man who had done the shooting not to shoot any more. 
After some little consultation, the other members of the party who 
had been taken prisoners were directed to leave the country, and were 
told to make their way over the mountains. They left at once, and 
scattered in différent directions. The Douthit boys made their way 
to Mansfield, and were there chased and fired upon by persons whom 
they did not recognize. The testimony tends to show that afterwards 
the bodies of Baskins and Sylesberry were placed in the Iog cabin, 
and it was set on fire. Thomas, one of the parties who had been held 
prisoner at the cabin, on the foUowing Sunday, in company with the 
sherifï and the prosecuting attorney, visited the place. Human re- 
mains were found among the ashes and burning embers. 

Recurring to the attack on the mine. Other employés of the mine 
continued to leave in squads. Mrs. Sylesberry, the mother of Earl 
Sylesberry, with three young children, made her way across the fields 
and woods to Midland. On leaving the mine she was shot at by the 
attacking parties. S. C. Moore, who was in charge of the mine at the 
time, left the mine between 11 and 12 o'clock with a party of 25 or 
30, including some women and children. They were shot at as they 
left the mine, but ail of them made their escape uninjured. Pat 
Malloy, with a few others, remained at the mine until between 12 and 
1 o'clock. They then made their escape, and during the course of 
the afternoon reached Mansfield. There was a picnic that day at 
that place. Ail of Malloy's party were armed. They went to the ex- 
press office and left their guns, directing that they should be shipped 
to Ft. Smith. Malloy and Harmon left the express office, which was 
at the dépôt, and went out upon the street. They were set upon by a 
crowd of men, and Harmon was badly beaten. Malloy ran and was 
chased by a number of armed men. He made his escape through a 
cornfield into the woods, where he remained until night. He then 
came into town with the intention of concealing himself in a box car, 
and thus getting away. As he approached the railroad track, a par- 
ty of men lired some shots, and he supposed that they were firing at 
him. As it turned out they were not, but were firing at one of the 
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Douthit brothers. Malloy again ran, and during the nîght secreted 
himself in a freight car, and was taken east as far as 01a, from which 
point he made his way to his home at Clarksville. After Malloy and 
Harmon had left the dépôt at Mansfield, two other members of their 
party were attacked and beaten to insensibility. They were rescued 
through the interposition of W. B. Chilton, the agent at Mansfield. 
Throughout that entire day not a single arrest was made by any 
officer of any man among those who made the attack on the mine, 
or of the man who shot Sylesberry and Baskins, or of those who 
made the assault at Mansfield. The testimony shows that the news 
of the attack was telephoned to the différent towns in that locality 
immediately after the attack was made. It was known at Greenwood 
before 8 o'clock. It was known at Hartford earlier than that. 
Neither the sheriff at Greenwood nor the deputy sheriff at Hartford 
appeared upon the scène until about 3 o'clock in the afternoon, at 
which time the property at No. 4, on the surface, had been burned, 
or blown up by dynamite, and no member of the attacking party was 
at that time visible. 

Ail of the mines at Hartford and Huntington were operated by 
union men. At ail of thèse mines whistles were blown, as usual, for 
work on the morning of the 17th. No miners appeared at any one 
of the mines except at No. 3 at Huntington. At that mine men 
enough appeared to work, and the mine was run for an hour or two, 
when, without giving a reason for their action, ail the miners came 
out and left. 

A subpœna has been issued for James Slankard as a witness in 
this case. The marshal reports that he cannot be found. He is one 
of the défendants in this case. The testimony introduced to sustain 
the charge against him was taken before the 17th of July. The mo- 
tion to reopen ail the cases pending prier to that day, including his 
case, as heretofore stated, was made, and that motion was overruled, 
except as to P. R. Stewart. In view of the testimony with référence 
to the conduct of James Slankard on the 17th of July, that order 
overruling the motion to reopen the case of James Slankard will be 
set aside, and the case will be opened as to him. 

There can be no doubt that this attack was planned and made by 
the union men. Attachments were issued after the 17th of July 
against John Manick, Frank Gripando, Loyd Claborn, Pink Dunn, 
and George Burnett, for alleged participation in the attack on that 
day. The charge against Manick is supported by the testimony of 
L,evi Brown. Camp No. 3 is situated about a quarter of a mile south 
of mine No. 4. It was composed of houses belonging to the Mam- 
moth Vein Goal Mining Company, and occupied by its employés. 
It was situated about a quarter of a mile from Prairie Creek. John 
Manick and Frank Gripando, at the time of the shooting, lived at 
Prairie Creek. John Manick had lived there for a number of years. 
Gripando had not lived there so long, but had lived there prior to the 
assault made upon the employés of the coal company on April 6th, 
and ever since that time. With regard to John Manick, the testimony 
of Levi Brown is that, in going trom mine No. 4 to Prairie Creek, he 



670 216 FEDERAL REPORTER 

saw John Manick at No. 3 camp with a burning board în his hands, 
and that the buildings in the camp were then in fiâmes. The conclu- 
sion from that testimony is that John Manick was at the time en- 
gaged in setting fire to the houses of the camp. Manick testifies that 
he was not engaged in the attack at ail, and did not set fire to the 
houses at No. 3 camp. He stated that he remained at Prairie Creek 
during the entire time that the attack was made upon the mine, but 
took no part in the attack. He also introduced two witnesses, B. F. 
Riley and his wife. Their testimony was that, at the time of the at- 
tack, they were living at No. 3 camp, and had lived there from the 
Sunday previous. They had just corne there from the state of Wy~ 
oming, and were entire Etrangers in the community. They did not 
know John Manick. Mrs. Riley testified that the buildings at No. 
3 camp were set on fire, and that she and her husband carried their 
trunks into an adjacent field, and afterwards they were assisted by 
some person, whom they did not know, to carry the trunks to Prairie 
Creek. When they reached Prairie Creek, they saw John Manick 
there, who, at their request, gave them some water. Mrs. Riley tes- 
tified that No. 3 camp was on fire between 8 and 9 o'clock, as best 
she could remember, and that it commenced to burn before she left 
there. It will be borne in mind that she did not go directly from No. 
3 camp to Prairie Creek. Taking the testimony of Riley and wife 
and the testimony of Levi Brown, the conclusion must be that Brown 
went to Prairie Creek before Riley and wife did, and that he saw 
John Manick at camp No. 3 with a fire brand in his hand before 
Riley and wife saw him at the well at Prairie Creek. It was shown 
in the testimony that Levi Brown had failed to identify John Manick 
at Greenwood at the time that the state grand jury, then in session 
at that place, was making an investigation of the occurrences of July 
17th. A number of men, among whom was John Manick, were 
drawn up in Une outside of the grand jury room, and Brown was 
asked by the grand jury to point out John Manick. He pointed out 
some person other than Manick. Whatever the circumstance may 
hâve been that prevented Brown from recognizing Manick on that 
day, the fact is that, at the time of giving his testimony in this case, 
he did recognize John Manick in open court, and pointed him out. 
Manick's testimony shows that there were about 40 familles living at 
Prairie Creek. It also appears in testimony that on that particular 
morning there were a number of men about Prairie Creek. AU of 
thèse persons knew Manick. With the knowledge of his whereabouts 
on that day so well known, according to his statement, it is a sus- 
picions circumstance that, in proving his alibi, he should sélect as 
witnesses two persons who were, up to about 10 o'clock on that day, 
entire Etrangers to him, and did not produce persons with whom he 
was associated every day and who were présent on that occasion. I 
am convinced that the testimony of Levi Brown with référence to 
John Manick is correct. 

Brown also testified that when he went to Prairie Creek on that 
day he saw Frank Gripando among a number of men, and that Grip- 
ando was armed. A number of Italians were introduced who tes- 
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tified, through an interpréter, that Gripando assisted în conducting a 
number of women and children to the point of a certain ridge, where 
they would be out of danger of bullets. Gripando himself testified 
that he did not participate in the attack. Brown had been at mine 
No. 4 froîn the latter part of March, and knew Gripando. I am sat- 
isfied that his testimony is true, and that he recognized Gripando 
with a gun in his hand. He could not hâve had a gun on that occa- 
sion at that place without having the purpose to participate in the 
attack on the mine, and I am satisfied that he did so. 

The testimony against Pink Dunn and George Burnett is that they 
were seen on the morning of the 17th going in the direction of No. 
4 with guns in their hands. Later in the morning they turned back 
two women who were on their way from Midland to Hartford, stat- 
ing that a fîght was going on at No. 4, and that they could not go that 
way. When asked if there was not another way that théy might go, 
Burnett replied that there was not, but Pink Dunn said that they 
could turn into another road a little distance further on, and thus 
avoid passing mine No. 4. They proceeded a little distance further, 
but they returned in a few minutes. They did not see either Burnett 
or Dunn on their return. F. M. Arnold testified that he had started 
on the morning of the 17th to go from Arkol to Hartford, and that 
he had been stopped by an armed man and told that he could not go 
that way. He turned towards Midland and met Pink Dunn and 
George Burnett and told them that he had been stopped, and that he 
was présent at the time of the conversation between Dunn and Bur- 
nett on the one side and the two women on the other. Dunn and 
Burnett stated that they were union miners, and that they had left 
Midland about 9 or 10 o'clock, without any knowledge that an at- 
tack was being made on No. 4, and that they intended to go to the 
schoolhouse at Prairie Creek for the purpose of drawing the aid com- 
ing to them as union miners out of employment. They stated that 
their idea in taking their guns along was that they might shoot squir- 
rels on the road. 

M. S. Ward testified that about three weeks before the attack he 
had a conversation with Burnett on the street in Midland, in which 
conversation référence was made to something about to happen at 
No. 4 mine. In this conversation Ward said to Burnett, "George, 
me and you are too old for that. We hâve donc our part, and we 
cannot afford to hâve anything to do with that now." To that Ward 
testified that Burnett replied, "I am going." The fact that an at- 
tack was going on was generally known at Midland shortly after it 
commenced. It is incredible to me that Burnett and Dunn, both of 
whom are comparatively young men, could be members of the union, 
living 50 close to mine No. 4, and not hâve knowledge of the fact 
that an attack was going on that late in the morning of July 17th. 
I cannot believe that they were armed with guns for any other pur- 
pose than to participate in that attack. The conclusion, therefore, 
is that Manick, Gripando, Burnett, and Dunn ail took part in the 
attack of July 17th, with full knowledge of the injunction. 

With regard to Loyd Claborn, the testimony on the part of the 
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prosecution tends to show that he was at Prairie Creek on that morn- 
ing, and that he was armed. He introduced the testimony of a num- 
ber of witnesses who accounted f or his whereabouts during the entire 
morning of that day and up until the afternoon, and who testified 
that for a great portion of that time he was lying sick at his father's 
house. In the case of Gompers v. Buck Stove & Range Ce, 221 U. 
S. 444, the court said : 

"Without deciding what may be the nile in civil contempt, It is certain that, 
in proceeding for criminal contempt, the défendant Is presumed to be innocent ; 
he must be proven guilty beyond a reasonable doubt." 

The testimony on behalf of Claborn is sufïicient to raise a reason- 
able doubt in his favor, and he will be discharged. Burris, Robinson, 
Stewart, Manick, Gripando, Dunn, and Burnett will be adjudged 
guilty of contempt. The punishment of Burris will be 30 days in 
jail, of Robinson 60 days in jail, and of Stewart, Manick, Gripando, 
Dunn, and Burnett 4 months in jail. The place of imprisonment will 
be the county jail of the Ft. Smith district of Sébastian county, at Ft. 
Smith, Ark. 

[4] It is proper to say, in this connection, that a conviction upon 
a charge of contempt for an offense which is also a crime does not 
bar a prosecution for the crime. Merchants' Stock & Grain Co. v. 
Board of Trade, 201 Fed. 20, 120 G. C. A. 582; U. S. v. Sweeney 
(G. C.) 95 Fed. 445. 
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(District Court, M. D. Tennessee, Nashville Division. September 1, 1914.) 

No. 21. 

1. Commerce (§ 98*) — Inteestate Commeece Commission — Review of Ob- 

DEBS. 

On an investigation into the reasonableness of rates by the Interstate 
Commerce Commission, if upon the facts found its conclusion therefrom 
plainly involves an error of law, as where it rests under the undisputed 
facts upon an eri'oneous construction of the act to regulate commerce (Act 
Feb. 4, 1887, c. 104, 24 8tat 379 [U. S. Comp. St 1901, p. 3154]), an or- 
der made by the Commission, based on such error of law, is subject to 
judicial review; but the question of the reasonableness of a rate Is one 
of fact, and the conclusion of fact of the Commission that a glven rate 
is reasonable or unreasonable will not be reviewed on the weight of the 
évidence, uuless either there is no substantial évidence supporting such 
conclusion or it is contrary to the indisputable character of the évidence. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. $ 148; Dec. 
Dig. § 98.»] 

2. Commerce (§ 98*) — Inteestate Commerce Commission — Review or Oe- 

DERS. 

Where the party complalning of an order of the Interstate Commerce 
Commission does not exhibit to the court the évidence taken by the Com- 
mission, but in lieu thereof insists that the facts found by it are insuffl- 
cient to support its conclusion as to the reasonableness or unreasonable- 
ness of a given rate, such conclusion should be accepted by the court as 
final, unless it appears, not only that the Commission undertook to em- 

*For ottier cases see same topic &. i numbeb lu Dec. & Am. Digs. 1907 to date, & Uep'r Indexes 
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body In such flndings ail the material facts establlshed by the évidence, 
but in addition either that the evidential facts so found furnish no sub- 
stantial support to such conclusion, or that the conclusion is contrary 
to tlie indisputable character of such evidential facts. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. § 148 ; Dec. Dlg. 
§ 98.*] 

3. Commerce (§ 98*) — Intebstate Commerce Commission — Review of Ob- 

DERS. 

In determining whether the conclusion of the Interstate Commerce Com- 
mission as to the reasonableness or unreasonableness of a rate is sup- 
ported by substantial évidence, the court does not consider the wisdom 
or expediency of the order based thereon, or whether on like testimony It 
would hâve made a similar ruling; nor does the validity of an orde"- 
made by the Commission dépend upon the correctness of each of its sep- 
arafe flndings, the question being whether there was substantial évidence 
to support the order. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 148 ; Dec. Dig. 
§ 98.*] 

4. Commerce (§ 98*) — Interstate Commerce Commission — Rbview of Oe- 

DERS. 

In rate-making cases the weight to be given to évidence relating to rates 
which the carrier insists had been enforced by compétition is peculiarly 
a matter for the Interstate Commerce Commission, and in gênerai, as the 
matter of fixlng reasonable rates bas been committed to the Commission, 
the courts, which hâve not been vested with any such power, cannot In- 
terfère with the rates flxed by the Commission, unless it is plainly made 
to appear that the orders are void. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 148; Dec. Dig. 
§ 98.*] 

5. Commerce (§ 98*) — Interstate Commerce Commission — Orders Fixing 

Rates — Validity. 

The evidential facts set forth In the report of the Interstate Commerce 
Commission, on which an order fixing new rates was based, when con- 
sidered as a whole, heM to afford substantial support to its conclusion 
that the old rates were unreasonable and that the new rates are rea- 
sonable. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 148 ; Dec. Dig. 
I 98.*] 

6. Carriers (§ 32*) — Interstate Commerce Commission — Orders Respectinq 

SWITCHINQ PRACTICE — VALIDITT. 

The conclusion of the Interstate Commerce Commission that the switch- 
ing practice of défendant railroad companies at Nashville, Tenu., in re- 
fnsing to switch cars of coal to or from the tracks of a third company, 
except at prohibitive rates, while switching to and from the tracks of each 
other at a much lower rate, was unjustly and unduly discriminatory, held 
substantially supported by the facts set forth in the report of the Com- 
mission, considered as a whole, and an order reguiring défendants to es- 
tabllsh and maintain the same practice permitting the interswitching of 
coal to and from the tracks of such third company, as betvveen the tracks 
of each other, held valid. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. § 32.*] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
and the Nashville, Chattanooga & St. Louis Railway against the 
United States and others. On motion for preliminary injunction 
Denied. 

*For other cases née same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
216 F.— 43 
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John Bell Keeble, of Nashville, Tenn., and Wm. A. Colston and 
Wm. A. Northcutt, both of Louisville, Ky., for petitioner Louisville & 
N. R. Co. 

Claude Waller, of Nashville, Tenn., for petitioner Nashville, C. & 
St. L. Ry. Co. 

Blackburn Esterline, Asst. Atty. Gen., and A. M. Tillman and Lee 
Douglas, U. S. Atty., both of Nashville, Tenn., for the United States. 

Chas. W. Needham, of Washington, D. C. (Joseph W. Folk, of St. 
Louis, Mo., on the brief), for Interstate Commerce Commission. 

A. G. Ewing, Jr., of Nashville, Tenn., for intervener City of Nash- 
ville. 

T. J. McMorrough, of Nashville, Tenn., for intervener Davidson 
County. 

T. M. Henderson and F. M. Garard, both of Nashville, Tenn., for 
intervener Traffic Bureau of Nashville. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. The Louisville & Nashville Railroad Co. and the 
Nashville, Chattanooga & St. Louis Railway, hereinafter called the 
Louisville & Nashville Railroad and Nashville & Chattanooga Rail- 
way, respectively, having liled herein a pétition against the United 
States of America to set aside certain orders made by the Interstate 
Commerce Commission in référence to rates for the Interstate trans- 
portation of coal to Nashville, Tennessee, and the switching of inter- 
state shipments of coal at Nashville, moved for an interlocutory in- 
junction restraining the enforcement of thèse orders pendente lite; 
which motion was heard by three judges, as provided by the Urgency 
Deficiency Act of October 22, 1913, c. 32, 38 Stat. 220. The hearing 
was had upon the pétition, the answers of the United States, and of 
the Commission, the City of Nashville, Davidson County, Tennessee, 
and the Traffic Bureau of Nashville, who intervened as défendants, 
under section 212 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1150 [U. S. Comp. St. Supp. 1911, p. 219]), and afïidavits 
filed by the petitioners. 

The orders sought to be enjoined were made by the Commission 
in proceedings instituted on the complaint of the Trafifîc Bureau of 
Nashville against the petitioners and the Illinois Central Railroad Co. 
and the Tennessee Central Railroad Co., hereinafter called the Il- 
linois Central Railroad and the Tennessee Central Railroad, re- 
spectively, alleging, among other things, that the rate of $1.00 per ton 
then charged by the petitioners for the Interstate transportation of 
coal to Nashville from certain points in Kentucky, Tennessee and Ala- 
bama were unjust and unreasonable, and that certain switching prac- 
tices of the petitioners at Nashville subjected the Interstate trafïic in 
coal to undue and unreasonable préjudice and disadvantage. An- 
swers having been fîled and évidence taken, the Commission made its 
written report, containing its findings of fact and conclusions thereon 
(Trafïic Bureau of Nashville v. Louisville & Nashville Railroad, 28 
Interst. Com. Com'n R. 533), and issued an order making such find- 
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ings and conclusions a part thereof, and, in accordance therewith, re- 
quiring that the Louisville & Nashville Railroad should, for net less 
than two years, cease from charging its then rates for the transporta- 
tion of coal to Nashville from mines in Western Kentucky on its 
Owensboro and Henderson Divisions, and should establish and 
maintain rates thereon not exceeding 80 cents per ton; that the 
Nashville & Chattanooga Railway should, for a like period, cease 
from charging its then rates for the transportation of coal to Nash- 
ville from mines on its road in Alabama and Tennessee, through Ala- 
bama, and should establish and maintain rates thereon not exceeding 
90 cents per ton ; and that each of said companies should, for a like 
period, abstain from their then practice with respect to interswrtch- 
ing interstate carload shipments of coal at Nashville and from main- 
taining any différent practice with respect to switching such ship- 
ments from and to the tracks of the Tennessee Central Railroad 
from that maintained with respect to similar shipments from and to 
their respective tracks, and should establish and maintain a practice 
permitting the interswitching of such shipments from and to the lines 
of each and every défendant. 

The petitioners did not file the transcript of the record before 
the Commission, and do not insist, for the purposes of the motion, 
that the facts found by the Commission were either without sub- 
stantial évidence to support them or contrary to the indisputable 
character of the évidence. The sole grounds of the motion for the 
interlocutory injunction are: (1) That the facts found by the Com- 
mission do not as a matter of law support the orders made by it; 
(2) that the Commission was without jurisdiction to make the orders ; 
and (3) that the enforcement of the orders made by the Commission 
will resuit in the taking of petitioners' property without due process 
of law and in violation of the Fifth Amendment of the Constitution of 
the United States. 

The petitioners furthermore state explicitly in their brief that in 
determining thèse issues the findings of fact made by the Commis- 
sion in its report will be assumed to be "undisputed," but that they 
"contend that thèse findings of fact do not as a matter of law support 
the conclusions (and) the orders of the Commission complained of, and 
that the Commission was without jurisdiction to make the orders." 

Order Fixing Rates. The report of the Commission set forth the 
geographical location of the varions points involved under the rates 
in question, with the distances and routes of transportation between 
them, showing that the average distance to Nashville from Western 
Kentucky mines on the Louisville & Nashville Railroad was 108.5 
miles, and from the Eastern Tennessee and Alabama mines on the 
Nashville & Chattanooga Railway, 140 miles (28 Interst. Com. Com'n 
R. at page 534). It then stated that the complainant had ofïered "in- 
numerable exhibits" comparing the Nashville rate, on ton, car and 
train mile bases, with the rates on coal obtaining north of the Ohio 
river, the rates to East St. Louis, Louisville and other points on the 
Ohio and Mississippi river from mines in Kentucky, Tennessee and 
Virginia, the rates on coal prescribed by the Commission in a number 
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of cases, the rates on coal to Chattanooga and certain Southeastem 
destinations, the rates on coal from other mines to Nashville, and the 
rates on other commodities to Nashville and other destinations, and 
with the average par ton and per car mile rate received by the défend- 
ants and other carriers on ail traffic; that "in ail of thèse instances the 
Nashville rate yields the greatest earnings"; and that the défend- 
ants had sought "in elaborate détail" to analyze thèse comparisons 
and show that none was of any value in determining the reasonable- 
ness of the rates in issue. The report, however, as explicitly stated, 
did not attempt to set forth the détail into which the parties went in 
support of their contentions as to the conclusions that might be 
properly drawn from thèse exhibits, but stated, generally, that ton- 
mile statistics are far from infallible guides in fixing freight rates, 
that per-car earnings, with distance considered, are much more re- 
liable, and that when the commodity moves in trainloads the earn- 
ings per train mile furnish the best criterion ; that comparison of any 
kind, however, to be effective must be analogous, or nearly so, the 
rate charged or gross earnings derived for the transportation of a 
given commodity between two points furnishing a guide in arriving 
at the rate to be charged upon the same or nearly the same com- 
modity between two other points similarly situated; that the com- 
parisons made with coal moving to the lakes for transhipment, to 
tidewater and between points in central freight association territory 
were of little value because of the manifest différence in transporta- 
tion conditions; and that as Chattanooga, Knoxville and East St. 
Louis had coal mines in their immédiate vicinities, such juxtaposition 
of supply and market necessarily exercised a material influence over 
the rates from more distant mines, thereby lessening *the strength 
of the comparison (28 Interst. Com. Com'n R. at page 535). The re- 
port then set forth, among other things, the foUowing facts : That 
on steam coal the $1.00 per ton rate to Nashville from the Western 
Kentucky mines on the LouisviUe & Nashville Railroad had been 
in efïect since 1888, having remained unchanged for 25 years; that 
the capacity of coal cars used by the LouisviUe & Nashville Rail- 
road in hauling from thèse mines to Nashville had in the meantime 
increased from 16 to 41 tons ; that the tractive power of engines 
had aiso increased, so that instead of 660 gross tons handled between 
Guthrie, an intermediate point, and Nashville, in 1888, 1,165 gross 
tons were then handled, tljis being significant as tending to reduce 
the operating cost per unit of freight transported, although the 
hauling of coal in train loads into Nashville appeared to be the ex- 
ception rather than the rule; that the volume of the tonnage had 
also increased from 193,000 tons handled in 1892 to nearly 450,000 
tons in 1911; that little more than a suggestion appeared of record 
as to increased cost of labor and material, and that no attempt had 
been made to show operating costs ; that the Nashville rate from 
the Western Kentucky mines produced a ton mile revenue of 9.2 mills 
for an average haul of 108.5 miles ; that the LouisviUe & Nashville Rail- 
road also hauled coal from thèse same Western Kentucky mines to 
Memphis, an average distance of 276 miles, for a rate of $1.10, 



LOUISVILLB 4 N. B. CO. V. UNITED STATES 677 

yielding a per ton mile revenue of slightly less than 4 mills ; that the 
routes from thèse mines to Memphis and to Nashville were identical 
as far as Guthrie, Kentucky, a point 216 miles distant from Mem- 
phis and 49 miles from Nashville, where the routes diverged,, or, "in 
other words, the Louisville & Nashville charges only 10 cents per ton 
more when the additional haul beyond Guthrie is 276 (216) miles to 
Memphis than when it is 49 miles to Nashville" ; that while the move- 
ment of coal to Memphis may be somewhat heavier than to Nashville 
there w^as nothing of record to indicate any substantial dissimilarity 
in operating conditions from thèse mines to either market ; that the 
défendants had not undertaken to show any material difiference in 
transportation conditions, but relied entirely upon their contention 
that the Memphis rate was dictated by water transportation down 
the Mississippi River from the Pittsburgh mines ; that the history 
of the Memphis rate, which is set out in the report, did not support 
the theory that it was fixed by water compétition, and that, on the 
whole, the Commission was unable to fînd any substantial dissimilar- 
ity attaching to the transportation of coal from Western Kentucky 
mines on the Louisville & Nashville Railroad to Memphis and to 
Nashville, except distance, which was greatly in favor of Nashville ; 
that prior to June, 1913, the Louisville & Nashville Railroad had 
charged a rate of 60 cents for an average haul of 142 miles, in con- 
nection with the Louisville, Henderson & St. Louis Railroad, from 
the Western Kentucky mines to Louisville, and the Illinois Central 
Railroad had also charged the same rate for an average haul of 125 
miles from thèse same mines to Louisville, such rate having been, 
however, advanced to 65 cents subséquent to the submission of the 
case ; that the comparison with this rate was opposed by the défend- 
ants on the ground of water compétition to Louisville from Pitts- 
burgh and West Virginia mines; that the Commission found, how- 
ever, that rail-carrier compétition was the factor of prime consid- 
ération ; that the conditions at Louisville were quite similar to those 
at Memphis, and at neither could they be said substantially to difïer 
from those at Nashville ; that while the Commission did not think a 
relationship in the matter of coal rates between thèse three cities 
should be established, a comparison of their rates properly might 
be drawn, giving some considération to the fact that coal was ac- 
tually moving in considérable quantities by water to Louisville, but 
not permitting it to vitiate the effect of the comparison ; that meas- 
ured by the rates to Memphis and to Louisville, the rate to Nash- 
ville was high ; that the average loading of cars from the mines in 
question was 41 tons on the Louisville & Nashville Railroad and 
34.5 tons on the Nashville & Chattanooga Railway, the $1.00 rate 
producing a car revenue of $41.00 in one instance and $34.50 in the 
other, or per car mile earnings of 37.78 cents and 24.64 cents, re- 
spectively; that even if returned empty the car mile revenue for the 
loaded and empty movement was 18.89 cents and 12.32 cents, re- 
spectively, while the average loaded and empty car mile revenue for 
ail trafïic during 1912 was 10.54 cents for the Louisville & Nashville 
Railroad, 10.08 cents for the Nashville & Chattanooga Railway, 7.777 
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cents for the Illinois Central Railroad and 16.425 cents for the Ten- 
nessee Central Railroad; and that the average distance from the 
mines on the Illinois Central Railroad in the same Western Ken- 
tucky fields to Nashville was 167 miles, the coal reaching Nash- 
ville over the Tennessee Central Railroad, the rate thereon produc- 
ing, if loaded at 40 tons per car, a revenue of $40.00 per car, and 
earnings per loaded car mile of 24 cents, or 12 cents per car mile 
for the loaded and empty movement, while 34.5 tons to the car would 
produce a loaded car mile rate of 20.65 cents, or 10.325 cents per car 
mile loaded and empty (28 Interst. Com. Com'n R. 536-540). 

After setting forth the foregoing facts, the report then states the 
conclusion of the Commission, as follows : 

"As to the Louisville & Nastiville, we are of opinion and flnd that the ex- 
isting rate on coal to Nashville for Western Kentucky mines on its Owens- 
boro and Its Henderson divisions Is unreasonable. We are of the same opin- 
ion and slmllarly flnd as to the Nashville, Chattanooga & St. Louis rate from 
its Tennessee and Alabama mines to Nashville. We further flnd that rea- 
sonable rates to Nashville from the Louisville & Nashville Western Kentucky 
mines on its Owensboro and its Henderson divisions should not exceed 80 cents 
lier ton, and from the Nashville, Chattanooga & St. Louis mines in Alabama 
and in Tennessee, the movement from whlch Is through Alabama, 90 cents 
per ton" (28 Interst. Com. Com'n E. at page 540). 

It is earnestly contended by the petitioners that the various evi- 
dential facts set forth and found in the report of the Commission, 
which hâve been summarized hereinabove, do not, as a matter of 
law, support its ultimate fînding or conclusion, above set forth, as 
to the unreasonableness of the old rates and the reasonableness of 
the new rates required ; and that, hence, the order of the Commission, 
based on such erroneous conclusion, is invalid. 

This contention obviously involves, in the fîrst place, as its un- 
derlying logical foundation, the assumption that the Commission 
has undertaken to set forth in its report ail the evidential facts lead- 
ing to its ultimate conclusion as to the unreasonableness and reason- 
ableness of such rates, respectively. However, the report affirm- 
atively shows, upon its face, that the Commission did not undertake 
to set forth the détails of the "innumerable exhibits" introduced by 
the complainant, bearing on the question of the comparison of rates ; 
nor does it recite that the Commission had otherwise undertaken to 
set forth or find ail the facts estabHshed by the évidence. It is to 
be noted in this connection that by section 14 of the Act to Reg- 
ulate Commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. 
St. 1901, p. 3164]) the report is only required "to state the conclu- 
sions of the Commission, together with its décision, order or re- 
quirement in the premises," the supplemental provision that the 
report shall include the findings of fact on which an award is made 
only applying in case damages are awarded. And in the présent case 
the Commission, after setting forth certain evidential facts, but with- 
out purporting to make a complète or detailed fînding in regard 
thereto, stated, in substance, as above set forth, that it "found," as 
its ultimate conclusion, that the old rates werC unreasonable and 
that the new rates which it required were reasonable. 
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But even if the report of the Commission had undertaken to set 
forth and to find ail of the evidential facts upon which its ultimate 
iînding or conclusion was based, we are of opinion that its ultimate 
finding or conclusion of fact as to the reasonableness or unreason- 
ableness of the rates in question does not, upon the evidential facts 
found, necessarily involve an error of law rendering it invalid. 

[1] It is true that if, upon the facts found by the Commission, its 
conclusion therefrom plainly involves an error of law, as where it 
rests, under the undisputed facts, upon an erroneous construction of 
the Act to Regulate Commerce, an order made by the Commission, 
based upon such error of law, is subject to judicial review. Illinois 
Railroad v. Interstate Commerce Commission, 206 U. S. 441, 457, 27 
Sup. Ct. 700, 51 L. Ed. 1128; Interstate Commission v. Northern 
Pacific Railway, 216 U. S. 538, 545, 30 Sup. Ct. 417, 54 L. Ed. 608; 
United States v. Baltimore Railroad, 226 U. S. 14, 18, 33 Sup. Ct. 5, 

57 L. Ed. 104; Tap Une Cases, 234 U. S. 1, 26, 34 Sup. Ct. 741, 

58 L. Ed. 1185; Los Angeles Switching Case, 234 U. S. 294, 309, 
34 Sup. Ct. 814, 58 L. Ed. 1319; Louisiana Railway v. United States 
(Com. Ct.) 209 Fed. 244. And see Denver Railroad v. Arizona Rail- 
road, 233 U. S. 601-603, 34 Sup. Ct. 691, 58 L. Ed. 1111, as to a rul- 
ing of law imported from a gênerai conclusion of facts. 

Obviously, however, this rule does net authorize the court to review, 
as involving an error of law, the conclusion of the Commission upon a 
question of fact as to the reasonableness or unreasonableness of a given 
rate, depending upon a considération of the weight to be given the vari- 
ons evidential facts found by it. The court cannot review the conclu- 
sion of the Commission on questions of fact, or substitute its judgment 
for that of the Commission upon matters of fact within the Commis- 
sion's province. Interstate Commission v. Delaware Railroad, 220 U. 
S. 235. 251, 31 Sup. Ct. 392. 55 L. Ed. 448; Los Angeles Switching 
Case, 234 U. S. 314, 34 Sup. Ct. 814, 58 L. Ed. 1319. The question of 
the reasonableness of a rate is, however, one of fact. Illinois Railroad 
V. Interstate Commission, 206 U. S. 455, 27 Sup. Ct. 700, 51 L. Ed. 
1128. And accordingly it is well settled that where ail the évidence 
introduced before the Commission is exhibited to the court, its conclu- 
sion of fact that a given rate is reasonable or unreasonable, will be ac- 
cepted by the court as final and not reviewed upon the weight of the 
évidence, unless either there is no substantial évidence supporting such 
conclusion or such conclusion is contrary to the indisputable character 
of the évidence ; in which cases the conclusion involves an error of law 
and is therefore reviewable by the court. Interstate Commission v. 
Union Pacific Railroad, 222 U. S. 541, 547, 548, 32 Sup. Ct. 108, 56 L. 
Ed. 308 ; Interstate Comm.ission v. Louisville Railroad, 227 U. S. 88, 
91, 92, 100, 33 Sup. Ct. 185, 57 L. Ed. 431 ; Florida Line v. United 
States, 234 U. S. 167, 185, 34 Sup. Ct. 867, 58 L. Ed. 1267. 

[2] It necessarily follows that where the party complaining of an 
order made by the Commission does not exhibit to the court the évi- 
dence taken before the Commission, but in lieu thereof, insists that the 
evidential facts found by the Commission are insufficient to support 
its conclusion as to the reasonableness or unreasonableness of a given 
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rate, such conclusion of the Commission should be accepted by the 
court as final and not reviewable upon the evidential weight of such 
facts, unless it appears, not only that the Commission undertook to 
embody in such findings ail the material facts established by the évi- 
dence, but, in addition, either that the evidential facts so found furnish 
no substantial support to such conclusion, or that such conclusion is 
contrary to the indisputable character of such evidential facts ; in which 
cases, the conclusions would invblve an error of law reviewable by the 
court. 

[3, 4] Furthermore, in determining whether the conclusion of the 
Commission is supported by substantial évidence, the court does not 
consider the expediency or wisdom of the order, or whether, on like 
testimony, it would hâve made a similar ruling ; and it ascribes to the 
findings of the Commission, which are made by law prima facie true, 
"the strength due to the judgments of a tribunal appointed by law and 
informed by expérience." Interstate Commission v. Union Pacific 
Railroad, 222 U. S. at page 547, 32 Sup. Ct, at page 111, 56 L. Ed. 308. 
Nor does the validity of an order made by the Commission dépend upon 
the correctness of each of its separate findings as indispensable links in 
the chain of proof upon which it is based, where the ruling may still 
be sustained although some of the collatéral findings, which, if correct, 
would be confirmatory thereof, are eliminated; the question being 
"whether there was substantial évidence to support the order." Inter- 
state Commission v. Louisville Railroad, 227 U. S., at page 98, 33 Sup. 
Ct., at page 189, 57 L. Ed. 431. And in rate-making cases the weight 
to be given to évidence relating to rates which the carrier insists had 
been enforced by compétition, is peculiarly a matter for the Commis- 
sion, "a body experienced in such matters and familiar with the com- 
plexities, intricacies and history of rate making in each section of the 
country." (Id.) And even the prima facie evidential efïect of testimo- 
ny may be sufficient to support the order of a rate-making, Commission. 
Lvouisville Railroad v. Kentucky Commission (D. C, E. D. Ky.) 214 
Fed. 465, 469. And, in gênerai, as the matter of fixing reasonable rates 
has been committed to the Commission, the courts which hâve not been 
vested with any such power, cannot interfère with the rates fixed by the 
Commission, "unless it is plainly made to appear that those ordered 
are void." Atchison Railway v. United States, 232 U. S. 199, 221, 34 
Sup. Ct. 291, 297, 58 L. Ed. 568. L,ike considérations must necessarily 
govern in determining the efifect of evidential facts found by the Com- 
mission as substantially supporting its conclusions. 

[5] Without determiiiing the weight to be given to the many evi- 
dential facts set f orth in the report of the Commission when separately 
considered, as, for example, the extent, if any, to which water or rail 
compétition at Memphis or Louisville may properly afïect the weight 
to be given to the rates to such points as a basis for comparison, we 
are of opinion, after careful considération, in the light of the f oregoing 
principles, that, even aside from the fact that the Commission does not 
appear to bave undertaken to set forth in its report ail the evidential 
facts upon which its conclusion as to the unreasonableness of the old 
rates and the reasonableness of the new rate were based, the evidential 
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facts which it did set forth in its report, when considered as a whole, 
afford substantial support to its conclusion in this matter ; and that such 
conclusion is not contrary to the indisputable character of such eviden- 
tial facts and does not necessarily involve any dominating error of law, 
but merely a détermination of the précise evidential weight of such 
facts, a matter which, there being substantial évidence in support of 
its conclusion, is entirely within the province of the Commission, and 
as to which the judgment of the court cannot be substituted. It results 
that the conclusions of the Commission as to the unreasonableness and 
reasonableness of the old and new rates, respectively, must now be ac- 
cepted by the court as final, and that the rate order in question cannot 
be properly enjoined on the ground that, as a matter of law, it is not 
supported by the facts found by the Commission. 

And the old rates having been determined to be unreasonable and the 
new rates required to be reasonable, it necessarily follows that the Com- 
mission had jurisdiction, under the express provision of section 15 of 
the Act to Regulate Commerce, to make the order as to rates com- 
plained of. 

There is furthermore no substantial évidence that the new rates pre- 
scribed by the order of the Commission are so low as to be confiscatory 
and in violation of the constitutional provisions against taking property 
without due process of law. Interstate Commission v. Union Pacific 
Railroad, 222 U. S. 547, 32 Sup. Ct. 108, 56 L. Ed. 308; Louisville 
Railroad v. Siler (C. C.) 186 Fed. 176, 189. And this is, in efïect, con- 
ceded in petitioners' brief. 

So much of the motion for an interlocutory injunction as relates to 
the order of the Commission in référence to the rates to be charged by 
the petitioners for the interstate transportation of coal to Nashville 
must hence be deniéd. 

[6] Order as to Swiîching Practices. The Commission, in its re- 
port, set forth the following facts in référence to the Nashville switch- 
ing situation : That the Louisville & Nashville Terminal Company is a 
corporation whose entire capital stock is ovvned by the Louisville & 
Nashville Railroad and the Nashville & Chattanooga Railway; that the 
Louisville & Nashville Railroad owns more than 70 per cent, of the 
capital stock of the Nashville & Chattanooga Railway; that the Ter- 
minal Company owns terminal stations at Nashville, with 1.07 miles of 
main line and 30.32 miles of sidings ; that in 1896 the Terminal Com- 
pany leased ail of its property to the Louisville & Nashville Railroad 
and the Nashville & Chattanooga Railway jointly for 999 years, at an 
annual rental of 4 per cent, upon the cost, the amount to be paid by 
each lessee being determmed on the basis of use, and the operating ex- 
penses of such properties bemg pro-rated upon the same basis; that 
both the Louisville & Nashville Railroad and the Nashville & Chat- 
tanooga Railway also individually own tracks which they operate in- 
dependently of each other or of the Terminal Company, and upon 
which industries are located ; that traffic of ail kinds is freely inter- 
changed by the Louisville & Nashville Railroad and Nashville & Chat- 
tanooga Railway to and from thèse industries as well as to and from 
those on the rails of the Terminal Company; that the tariffs of the 



682 216 FEDERAL REPORTER 

Louisville & Nashville Railroad and the Nashville & Chattanooga Rail- 
way provide that no charge will be made for switching between their 
respective lines at Nashville, the expense of this service presumably be- 
ing absorbed by the line bringing in the traffic ; that prior to 1907 nei- 
ther of thèse railroads would switch freight of any kind to or from 
the Tennessee Central Railroad, but in that year, in déférence to public 
opinion, they began switching ail non-competitive trafSc, except coal, to 
and from the Tennessee Central Railroad, at a charge for this service 
of $3.00 per car ; that under this restricted practice no coal had been 
interswitched between the Louisville & Nashville Railroad and the 
Nashville & Chattanooga Railway on the one hand, and the Tennessee 
Central Railroad on the other ; that, although neither the Louisville & 
Nashville Railroad, nor the Nashville & Chattanooga Railway had ever 
even considered the switching of coal from the Tennessee Central Rail- 
road, it developed at the hearing that the Nashville & Chattanooga Rail- 
way did hâve an effective rate applicable to interchange with the Ten- 
nessee Central Railroad, under which such movement could hâve been 
accomplished for 60 cents a ton, which rate, however, was cancelled 
shortly after the hearing ; that while the switching tariff of the Ten- 
nessee Central Railroad was similar to those of the Louisville & Nash- 
ville Railroad and the Nashville & Chattanooga Railway, its refusai to 
switch coal from either of the other lines was in reality a retaliatory 
measure, and it had, as a cross-complainant, favored the prayer of the 
complainant ; that there was little doubt as to the compétitive character 
of the traffic in coal ; and, in short, that the "joint and the separately 
owned terminais of each of thèse two défendants are open to ail of the 
traffic of the other ; are open to ail non-competitive traffic to and from 
the Tennessee Central except coal, and, up to shortly after the hearing, 
those of the Nashville, Chattanooga & St. Louis were open as to this 
coal, but at a prohibitive rate" (28 Interst. Com. Com'n R. 540-542). 

After setting forth the foregoing facts and the contentions of the 
respective parties, the report states the conclusion of the Commission as 
f olîows : 

"Our conclusion Is that the practice of défendants wlth respect to switching 
coal at Nashville is unreasonable and unjustly discriminatory ; that the prés- 
ent tariff of the Louisville & Nashville and the Nashville, Chattanooga & St. 
Louis unjustly discriminate agalnst shlpments of coal from the Tennessee 
Central and unduly pref er shlpments of coal from the lines each of the other, 
we find that a just and reasonable practice wlth respect to switching at Nash- 
ville to be observed by ail défendants will permit the switching of coal from 
the interchange of each carrier to industries on the rails of the other" (2S 
Interst. Com. Com'n R. at page 542). 

The order issued by the Commission in accordance with thèse find- 
ings, which is hereinabove set out, provided, in effect, that the petition- 
ers should for not less than two years abstain from their then practice 
with respect to interswitching car load shipments of coal at Nashville 
and should establish and mamtain the same practice in respect to 
switching such shipments to and from the tracks of the Tennessee Cen- 
tral Railroad as they might cotemporaneously njaintain with respect to 
similar shipments to and from their own respective tracks. 

The détermination whether in particular instances there bas been an 
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undue or unreasonable préjudice or préférence is a question of fact. 
Interstate Commission v. Alabama Railway, 168 U. S. 144, 170, 18 Sup. 
Ct. 45, 42 L. Ed. 414. It necessarily follows that the court in deter- 
mining whether the conclusions of the Commission as to the discrim- 
inatory and preferential practices is supported by the evidential facts 
set forth in the report, is to be governed by the same considérations as 
those hereinabove set forth in référence to its conclusion as to the rea- 
sonableness or unreasonableness of rates. And, as in the case of rates 
prescribed by the Commission, the court cannot interfère with practices 
established by it, "unless it is made plainly to appear that those or- 
dered are void." Atchison Railway v. United States, 232 U. S. at page 
221, 34 Sup. Ct., at page 297, 58 L. Ed. 568. 

After careful considération of the evidential facts set forth in the 
report of the Commission in référence to the switching practice of the 
petitioners at Nashville, without determining the weight given to such 
facts, when separately considered, we are of opinion that such facts, 
when considered as a whole, afford substantial évidence supporting the 
conclusion of the Commission that such switching practice, which in 
effect prohibited the interswitching of coal to and f rom the tracks of the 
Tennessee Central Railroad, was unreasonably and unjustly discrim- 
inatory, that it unjustly discriminated against shipments of coal frpm 
the Tennessee Central Railroad and unjustly preferred such shipments 
from the lines of each other, and that a just and reasonable practice 
would permit the interswitching of coal from the lines of each of thçse 
carriers to industries on the rails of the others ; and that such conclu- 
sion is not contrary to the indisputable character of the evidential facts 
set forth, and does not involve, in the détermination of their weight, 
any dominating error of law. And in this connection we are of opin- 
ion that the case of United States v. St. Louis Terminal, 224 U. S. 383, 
32 Sup. Ct. 507, 56 L. Ed. 810, to which the Commission refers in its 
report, although arising under the Anti-Trust Act, throws, by analogy, 
a persuasive light upon the discriminatory and preferential character 
of the practices in question. 

It results that the conclusion of the Commission in the matter of the 
switching practice must now be accepted by the court as final, without 
substituting its own judgment therefor on the weight of the évidence, 
and hence that the order in question cannot be properly enjoined on 
the ground that, as a matter of law, it is not supported by the facts 
found by the Commission. 

And the practice of the petitioners having been determined to be un- 
reasonable and unjustly discriminatory, and the new practice required, 
to be just and reasonable, it follows, in our opinion, that the Commis- 
sion had jurisdiction under the express provisions of the Act to Reg- 
ulate Commerce to make the order as to switching practices complained 
of. By section 3 of the Act it is made unlawful for any common car- 
rier to give any undue or unreasonable préférence or advantage to any 
particular person, locality or particular description of traffic, in any 
respect whatsoever, or to subject the same to any undue or unreasona- 
ble préjudice or disadvantage in any respect whatsoever; and it is pro- 
vided that ail common carriers "shall afford ail reasonable, proper and 
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equal facilities for the interchange of traffic between their respective 
lines and for the receiving, f orwarding and delivery of passengers and 
property to and from their several lines and those Connecting there- 
with, and shall not discriminate in the rates and charges between such 
Connecting lines ; but this shall not be construed as requiring any such 
icommon carrier to give the use of its tracks and terminal facilijies to 
any other carrier engaged in like business." And by section 15 of the 
Act it is provided that if the Commission, after hearing, shall be of 
opinion that any rates, charges, régulations or practices whatsoever of 
any carrier, are "unjust and unreasonable, or unjustly discriminatory, 
or unduly preferential," it is authorized and empowered to prescribe the 
just and reasonable rates or charges to be thereafter observed, and the 
just, fair and reasonable régulation or practice to be thereafter fol- 
lowed, and to order the carrier to desist from such violation. 

It is not contended that the order in question requires the petitioners 
to allow the Tennessee Central Railroad the physical occupancy or use 
of their tracks or terminal facilities by running its trains or locomo- 
tives thereon for the delivery of coal destined to industries along their 
lines ; and obviously its only eflfect is to require the petitioners to re- 
ceive cars of coal from the Tennessee Central Railroad at junction 
points and to switch and deliver the same to industries along their re- 
spective lines, in like manner as they receive such cars from one an- 
other and switch and deliver the same, upon a just, reasonable and non- 
prohibitive switching charge, which they may themselves establish, but 
which shall be the same as they shall respectively make to one another. 

We think it clear that this order does not require the petitioners to 
give the use of their tracks and terminal facilities to the Tennessee Cen- 
tral Railroad, within the meaning of the proviso contained in section 3 
of the Act to Regulate Commerce, or constitute an appropriation of 
such tracks and terminais for the use of the Tennessee Central Rail- 
road, but that it is merely a régulation of the business of the petitioners 
in the interchange of traffic, within the express authority conferred by 
the Act. Pennsylvania Company v. United States (D. C.) 214 Fed. 
445. This question is in our opinion ruled by the opinion in Grand 
Trunk Railway v. Michigan Commission, 231 U. S. 457, 468, 34 
îSup. Ct. 152, 58 L. Ed. 310, involving the construction of a Mich- 
igan Statute similar in its essential respects to the provisions 
of the Act to Regulate Commerce. Nor is this conclusion at variance 
with the case of Louisville Railroad v. Stock Yards, 212 U. S. 132, 145, 
29 Sup. Ct. 246, 53 L,. Ed. 441, which involved the entirely différent 
question of the right to compel a carrier to accept cars "offered to it at 
arbitrary points near its terminus for the purpose of reaching and using 
its terminal station." Neither do we find any irreconcilable conflict 
between the opinion of the Commission in the instant case and that in 
Waverly Works v. Pennsylvania Railroad, 28 Interst. Com. Com'n R. 
621. 

There is furthermore no évidence that the switching practices pre- 
scribed will violate the constitutional provision against taking property 
without due process of law. See Grand Trunk Railway v. Michigan 
Commission, 231 U. S. 468, 34 Sup. Ct. 152, 58 h. Ed. 310. And it 
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may well be assumed that the petitioners will not themselves establish 
a switching charge so low as to be confiscatory. 

It results that so much of the order of the Commission as relates to 
switching practices cannot be now, enjoined. 

An order will accordingly be entered denying the petitioners' motion 
for an interlocutory injunction. 



HEYMAN V. THIED NAT. BANK OF JERSEY CITÏ. 
(District Court, D. New Jersey. August 18, 1914.) 

1. BaNKBUPTOT (§ 184*)^V0IDABLB PREFERENCE — SeT-OFF. 

A bankrupt, wlio was indorser on notes held by a bank, also had a de- 
posit in such bank, and about a week before the bankruptcy, and before 
any of the notes were due, gave the bank a check, which it at once had 
certified and charged to his account, later, and after the bankruptcy, ap- 
plying the sum in payment of one of the notes, then matured, and in part 
payment of another, unmatured. Beld, that the transaction was not an 
exercise by the bank of the right of set-off given by Bankr. Act July 1, 
1898, c. 541, § eSa, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3450), slnce It 
took place prior to the bankruptcy and when the notes, not then matured, 
were not subject to such right; that, in vlew of tlie unusual circum- 
stances of payment before due and the certification and charging of the 
check at once by the bank on which it was drawn, such bank must be 
deemed to hâve had reasonable cause to believe that the bankrupt was In- 
solvent, and that the payment would effect a préférence which rendered 
it voidable, under section 60b (Act July 1, 1898, c. 541, 30 Stat 562 [U. 
S. Comp. St 1901, p. 3446]), as amended by Act June 25, 1910, c. 412, % 11, 
36 Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1506). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
Dig. § 164.*] 

2. Bankruptcy (§ 165*) — Préférences — When Voidable. 

Under Bankr. Act 1898 (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 34461) § COb, as amended by Act June 25, 1910, c. 412, 
§ 11, 36 Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1506), the intent of an 
insolvent debtor to give a préférence is not essential to render it voidable, 
but the effect of the transfer and reasonable cause to believe that a préf- 
érence would be efCected on the part of the créditer are substituted there- 
for, which neeessarily Ineludes, as an élément, reasonable cause to believe 
the debtor to be insolvent, and, while mère suspicion is not sufflcient if 
the faets and circumstances known to the créditer are sufflcient to put a 
reasonable man on inquiry, he Is chargeable wlth knowledge of the faets 
which such inquiry would disclose. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. f§ 259, 260, 
266 ; Dec. Dig. § 165.*J 

In Equity. Suit by Samuel Heyman, trustée in bankruptcy of 
Orlando Ricciardelli, agamst the Third National Bank of Jersey 
City, to recover alleged préférences. The master advised a decree 
dismissing the bill, to which both parties except. Exceptions of 
complainant sustained. 

Frank W. Hastings, Jr., of Jersey City, N. J., for trustée. 
Fisk & Fisk, of Jersey City, N. J., for Third Nat. Bank of Jersey 
City. 

*For other cases see same topic £ S kcmbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 



680 216 FEDERAL EBPOETEB 

RELIySTAB, District Judge. For a number of years prior to 
the 8th of December, 1911, Orlando Ricciardelli (the bankrupt) kept 
an active banking account with the défendant. On that date he was 
ocmtingently liable to the défendant as indorser on three unmatured 
prwmissory notes made by his wife, and discounted by the bank, the 
avails of which had been credited to his account. The first of thèse 
notes, for $900, fell due on December 20, 1911, the second, for $1,- 
600, on January 13, 1912, and the third, for $2,000, on February 15, 
1912. On December 8, 1911, Ricciardelli gave the bank a check for 
$1,000 on account of sucli obligations. This check, payable to the 
order of his wife and by her indorsed, was drawn on his account in 
such bank. It was certified by the bank and charged against such ac- 
count the same day, but was held by it until December 15th, when 
said bank applied $900 thereof in payment of the $900 note and the 
remaining $100 on account of the $1,600 note. In the meantime, viz., 
December 14th, a pétition in involuntary proceedings in bankruptcy 
was filed against Ricciardelli, upon which an adjudication was subse- 
quently entered. 

The trustee's action is to recover this $1,000 thus appropriated by 
the bank, on the ground that it is a voidable préférence, within sec- 
tion 60b of the Bankruptcy Act. To constitute such a préférence, 
and the master so held, the f ollowing four éléments are necessary : 

"First, the transfer must be made from an Insolvent person to a créditer; 
second, the effect of such transfer must be to enable one creditor to obtain a 
greater percentage of his or its debt than others in the same class; third, 
the creditor receiving it must hâve had reasonable cause to believe that the 
effect would be a préférence ; and fourth^ the transfer must hâve been made 
within four months prier to the banlîruptcy." 

[1] Both parties concède that this is a correct statement of the 
requisites to an avoidable préférence. The master found that ail of 
thèse requisites existed, save the third, and advised a decree in favor 
of the bank. Both parties excepted to parts of the fînding of the 
master. The exceptions of the bank challenge the conclusion that 
the payment of the $1,000 was a transfer, within section 60 of the act, 
and raise the contention that such moneys were appropriated by the 
bank in the exercise of its right of set-off under section 68 of the act. 
The exceptions of the trustée attack the master's déniai of the trus- 
tee's right to recover, and insist that the bank did hâve reasonable 
cause to beHeve that the payment of said $1,000 woukl effect a préf- 
érence. The pertinent parts of thèse two sections are as follows : 

"Sec. 60 (a). A person shall be deemed to hâve glven a préférence if, being 
insolvent, he bas, within four months before the filing of the pétition, * • » 
made a transfer of any of his property, and the effect of the enforcement of 
such » » * transfer will be to enable any one of his creditors to obtain a 
greater percentage of his debt than any other of such creditors of the same 
class. * • * 

"(b) If a bankrupt shall • » * bave made a tran.sfer of any of his 
property, and if, at the time of the transfer, * * • and being within four 
months before the filing of the pétition in bankruptcy • » * the bankrupt 
be insolvent and the * • * transfer then operate as a préférence, and 
the person receiving it * * • shall then bave reasonable cause to believe 
that the enforcement of such * • • transfer would efflect a préférence. 
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It shall be voldable by the trustée and be may recover the property or Its 
value from sucb person. * • * " 

"Sec. 68 (a). In ail cases of mutual debts or mutual crédits between the es- 
tate of a bankrupt and a créditer tlie account shall be stated and one debt 
shall be set o£E against the other, and the balance only shall be allowed or 
paid." 

Money deposited with a bank in the ordinary course of business 
créâtes the relation of debtor and creditor. N. Y. Countv National 
Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380, 11 Am. 
Bankr. Rep. 42. Generally stated, money thus deposited may be ap- 
propriated by the bank to pay any matured debt due it from the de- 
positor. The Bankruptcy Act did not create the right of set-ofif, but 
provided a method by which it could be enforced even after bank- 
ruptcy. Studley v. Boylston Bank, 229 U. S. 523, 33 Sup. Ct. 806, 
57 L. Ed. 1313, 30 Am. Bankr. Rep. 161. 

Section 1 (11) construes "debt" to "include any debt, demand, or 
claim provable in bankruptcy." 

Section 63a defînes a provable debt as one inter alia "(4) founded 
upon * * * a contract express or implied." The Hability of an 
indorser on commercial paper, not absolute until after the filing of 
the pétition in bankruptcv, is a debt provable in bankruptcy. Moch 
V. Market St. National Bank, 107 Fed. 897, 47 C. C. A. 49, 6 Am. 
Bankr. Rep. 11. Such a debt may be used to enforce the right of 
set-ofï within section 68. In re Semmer Glass Co., 135 Fed. 77 , 67 
C. C. A. 551, 14 Am. Bankr. Rep. 25. But obviously the régulation 
of the right of set-ofif in the Bankruptcy Act does not relate to the 
acts of the parties before the commencement of bankruptcy proceed- 
ings. It carries forward the équitable principle underlying the doc- 
trine of set-ofî, and applies it to unmatured debts in order to facili- 
tate the administration of the bankrupt's esta te and the doing of jus- 
tice to ail the creditors. Before the commencement of such proceed- 
ings, therefore, the liability arising from the indorsement of unma- 
tured commercial paper is not a debt usable to set oflf a fixed indebt- 
edness. Irish v. Citizens' Trust Co. (D. C.) 163 Fed. 880, 21 Am. 
Bankr. Rep. 39. Undoubtedly, at any time before the commence- 
ment of bankruptcy proceedings, mjutual dealers may adjust their 
accounts and consider unmatured obligations in such adjustment. 
But such adjustment is not the resuit of exercising the right of set- 
ofï; it rests in contract. The right of set-ofï, hovvever, where not 
controlled by statute, is based on commercial equities having the 
force of law, and may be exercised by one regardiess of the wishes 
of the other. In the case at bar, the bank had no right to set ofif the 
unmatured notes until after the bankruptcy proceedings were begun. 
If it had waited until the filing of the pétition before attempting to 
enforce the indorser's Hability on such notes, it could at such time 
hâve enforced the right of set-ofif given by the Bankruptcy Act 
against any deposit that may then hâve stood in the bankrupt's 
name. It did not do this, however, but about a week previous to 
such filing accepted the bankrupt's check drawn against such de- 
posit on account of such notes. The physical holding of such check 



688 216 FBDEEAL KBPORTKB 

by the bank untîl the first of such notes became due îs of no moment 
upon the question whether a right of set-off was being exercised, as 
the bank, on the same day it secured the check, had it certified and 
charged to the drawer's account. The immédiate efïect of charging 
such check to the drawer's account was to transfer $1,000 from the 
depositor to the bank, and thus diminish by that amount (if it can 
be sustained) the estate to come into the trustee's hands, a diminution 
not the resuit of the exercise of the right of set-off, for, as noted, at 
that time no right to set off an unmatured obligation existed, but 
through a payment on account of contingent liabilities, and which 
did not mature until after the bankruptcy proceedings were begun. 
The conclusion reached on this branch of the case is in accord with 
In re National Lumber Co., 212 Fed. 928, 129 C. C. A. 448, 32 Am. 
Bankr. Rep. 389, decided by the Circuit Court of Appeals of this cir- 
cuit, and reported since the préparation of this opinion. The master 
rightly treated the transfer of property as a payment on account. Is 
it voidable under section 60? 

No contention is made that the master erred in his findings that 
Ricciardelli was insolvent at the time he gave such check, nor that 
the effect of sustaining it will give the bank a percentage of its debts, 
greater than other creditors of the same class. The controversy is 
thus narrowed to the question whether the cashier of the bank, at 
the time he received such check, had reasonable cause to believe that 
its enforcement would effect a préférence. 

[2] Intent to prefer, since the amendment of 1910, is no longer 
material. The effect of the transaction is substituted for the intent 
of the debtor. Actual knowledge, or even actual belief, that a préf- 
érence will resuit is not required. Neither knowledge nor belief, but 
reasonable grounds to believe, is made the criterion of proof in such 
cases. Walbrun v. Babbitt, 83 U. S. (16 Wall.) 577, 582, 21 L. Ed. 
489; Merchants' National Bank v. Cook, 95 U. S. 342, 346, 24 L. 
Ed. 412; In re C. J. McDonald & Son (D. C.) 178 Fed. 487-492, 24 
Am. Bankr. Rep. 446, affirmed 184 Fed. 986, 106 C. C. A. 585, 25 
Am. Bankr. Rep. 948; Pratt v. Columbia Bank (D. C.) 157 Fed. 
137, 139, 18 Am. Bankr. Rep. 406-413; In re Neill-Pinckney-Max- 
well Co. (D. C.) 170 Fed. 481, 22 Am. Bankr. Rep. 401 ; Dulany v. 
Waggaman, 22 Am. Bankr. Rep. 36, 46; Herron Co. v. Moore, 208 
Fed. 134, 125 C. C. A. 356, 31 Am. Bankr. Rep. 221 ; Collier on 
Bankruptcy (lOth Ed.) p. 819 et seq. 

However, as a voidable préférence within this section of the Bank- 
ruptcy Act cannot exist without the debtor's insolvency at the time 
of the transfer (a solvent debtor having the right to prefer a cred- 
itor), it follows that the facts constituting "reasonable cause," from 
which the potent belief is to be imputed to the créditer, include the 
élément of insolvency. In re Chicago Car Equipment Co., 211 Fed. 
638, 128 C. C. A. 142, 31 Am. Bankr. Rep. 617; Rogers v. American 
Halibut Co., 31 Am. Bankr. Rep. 576. What is such reasonable cause 
dépends upon the particular facts of each case. While mère suspicion 
that a préférence may resuit is insufficient (Grant v. Nat. Bank, 97 
U. S. 80, 24 L. Ed. 971 ; Collier, supra, pp. 822, 823, and cases cited). 
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yet, as was said in Re Eggert, 102 Fed. 735, 43 C. C. A. 1, 4 Am. 
Bankr. Rep. 449 : 

"If facts and circumstances wlth respect to the debtor's flnanclal condition 
are brought home to hlm, such as would put an ordinarily prudent man upon 
inquiry, the créditer is chargeable with knowledge of the facts which such 
Inquiry should reasonably be expected to disclose." 

The test hère laid down has met the approval of later cases (In re 
C. J. McDonald & Son, supra; Herron Co. v. Moore, supra; In re 
Thomas Deutschle & Co. [D. C] 182 Fed. 435, 25 Am. Bankr. Rep. 
348; Newman v. Dry Goods Co., 174 Mo. App. 528, 160 S. W. 825, 
31 Am. Bankr. Rep. 399), and in my judgment must be applied in 
the case at bar. 

The master's treatment of the question whether reasonable cause 
to believe existed présents the peculiar situation of one who, after hav- 
ing correctly stated that the inquiry relates to the efïect of the trans- 
fer, proceeds to discuss the évidence as if the inquiry related to the 
intent of the debtor. The cases cited and discussed by him as laying 
down the rules that must détermine the question were ail dealing 
with the law as it was before the amendment of 1910, which, as noted, 
substituted the effect of the payment for the intent in making it. 
While thèse cases are still authority for the tests to be applied in de- 
termining whether a reasonable ground for belief has been established, 
they are of little help upon the narrower or reduced scope of the in- 
quiry which the amendment of 1910 purposely efifected. Manifestly, 
with the mental attitude of the debtor eliminated, as a dominating fac- 
tor, from the inquiry, neither his belief in, nor assertion of, his sol- 
vency, as evidencing his intent in the transaction, is of any value in 
considering the question whether the creditor had reasonable ground 
to believe that the resuit of such transfer would give him a préfér- 
ence; that is, whether it would so diminish the debtor's estate that, 
as between the payée of the challenged payment and the other cred- 
itors of the same class, the former would obtain a greater propor- 
tion of his claim. That the master was misled in his conclusions by 
not keeping in mind this change in the statutory law is evidenced by 
his language foUowing his déduction of the rules laid down by the 
cases cited by him, viz., "We come now to considering whether, in 
the light of thèse rules, the complainant has shown, by the weight of 
the proof, that the bank had reasonable cause to believe that Ric- 
ciardelli intended to give a préférence ;" and that following his référence 
to some of the évidence, viz., "This is ail the material testimony touch- 
ing this branch of the case. This évidence does not, in my opinion, 
show that the bank had reason to believe that a préférence was in- 
tended." 

The master having thus evidenced his misapprehension of the de- 
termining factor of the issues before him, and I having reached a 
conclusion adverse to his recommendation, it is deemed advisable to 
make an extended référence to such of the évidence as bears on the 
question of reasonable cause to believe that a préférence would be 
eiïected. As such cause for belief must hâve existed at the time of 
216 F.— 44 
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the paj'ment, only the occurrences at the time of. givîng the check, 
or within a reasonable time prior thereto, are material. 

The bankrupt had dealt with the bank six or seven years. Drafts 
drawn on him in favor of certain of his creditors from time to time 
came into the bank's possession for collection. Within a week or so 
before December 8th, two drafts drawn on the bankrupt in favor of 
E. P. SchoU & Co. for shipments of macaroni, and with whom Ric- 
ciardelli had been doing business for several years, came to the bank 
for collection and on presentment were dishonored. This occasioned 
a conversation between Mr. Scholl of such Company and Mr. Castens, 
the cashier of the bank, and several talks with Ricciardelli. Accord- 
ing to the testimony of Scholl, the talk between him and such cashier 
was on December 7, 1911. He advised the cashier (in substance) 
that Ricciardelli refused to talk with him about the protesting of such 
drafts ; that he wanted an extension of time without giving security ; 
that the Naples Bank (which had forwarded such drafts for collec- 
tion) would take immédiate action if the drafts were not paid ; that 
Ricciardelli, instead of taking such macaroni to his place of business, 
had taken the unusual proceeding of selling the merchandise (for 
the payment of which the drafts had been drawn) at the dock where 
it had been unloaded; that Ricciardelli was acting foolishly; that 
there was no necessity for him to fail ; and that he wanted him (the 
cashier) to talk with RicciardelU, as he was the only man who could 
handle him in the circumstances. 

Mr. Castens (the cashier) recalls the talk over the téléphone with 
Mr. Scholl about the unpaid drafts, but thinks that it was earlier than 
December 7, 1911. He says in substance that some time in the week 
prior thereto some one (he did not recall whether it was Mr. Scholl 
or not) had told him that Ricciardelli was selling the macaroni at 
the dock; that he had been told that Ricciardelli's teamsters were 
removing large quantities of goods from his stores ; that when the 
drafts came he called up RicciardelU and asked him about them ; 
that sonietimes they called him up two or three times a day ; that 
RicciardelU said he would not pay them for the reason that the mac- 
aroni was of an inferior quality, but that he would pay if a réduction 
was made, and that Scholl had refused to make a réduction. Castens 
further says that he does not recaU whether Scholl said anything 
about bringing légal proceedings against Ricciardelli; that before 
December 8, 1911, within a day or two after his talk with Scholl, he 
had a talk with Ricciardelli about such conversation ; that he did 
not advise RicciardelU to pay the drafts as Scholl wanted him to ; 
that on December 8th he telephoned or sent word to Ricciardelli to 
corne and see him ; that he "understood Mr. Scholl was going to 
make some trouble for him, and I (he) wanted to know where he 
stood, and he told me that he was solvent but he owed us some 
money" ; that he does not recall whether he told him anything that 
Scholl had told him previously; that at that time Ricciardelli re- 
peated the reason for not paying the drafts ; that he said nothing to 
him (Ricciardelli) about payment upon the note or anything that 
caused him to give such check ; that he was not particularly alarmed 
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about what Scholl told him ; that the last fînancial statement he saw 
was probably six months before, made up by Mr. Scholl ; that he 
made no inquiry at that time "as to a detailed nature of his fînancial 
condition"; that he had sent for Ricciardelli on account of thèse 
drafts; that on December 8th (date the check was given) he did not 
ask Ricciardelli or his wife to make payment on account of the notes ; 
that about that time Ricciardelli also delivered to him warehouse 
receipts for goods stored in his name; that the giving of the check 
to the bank was entirely unexpected ; that he was very much sur- 
prised at the turning over of the warehouse receipts ; that Ricciardelli 
had never in his previous dealings made payments or pledges of 
goods on account of notes before they were due ; that he could not tell 
why the check was certified, and that it was not customary for the 
bank to certify a check against the maker's deposit, given on account 
of notes held by the bank ; that on certifying the check it was charged 
to Ricciardelli 's account the same day (December 8, 1911); that he 
made no inquiry regarding Ricciardelli's fînancial condition after his 
talk with Scholl and before the payment of the $1,000 check ; that 
the warehouse receipts were not given with the check, but afterwards, 
and were not pledged to pay the notes, but to borrow money ; that 
no loan was made by the bank on such receipts ; that thèse were re- 
tained until the receiver took possession. 

Orlando Ricciardelli (bankrupt) testified in substance that he had 
done a big business with the bank for several years; that he told 
Castens to stop payment on Scholl's drafts because the macaroni was 
not good ; that, after refusing to pay such drafts, Mr. Castens called 
him up frequently over the téléphone about the Scholl matter; that 
such check was made out for him by some one at the bank; that it 
was given because Mr. Castens said that Scholl wanted to put an 
attachment on the deposit, and that the bank wanted the money; 
that he (Ricciardelli) said, "If you are afraid, you can hâve the mon- 
ey;" that he also gave the bank negotiable warehouse receipts for 
goods stored, to secure his indebtedness and to borrow more money 
to pay his debts. 

Assuming the correctness of the bank's contention that the cashier 
made no request for the payment of money on account of such notes, 
that the payment was unexpected, and that the taking over by the 
bank of the negotiable warehouse receipts was not to secure the re- 
mainder of the bankrupt's obligations, but for the distinct purpose 
of securing an additional loan, the proven facts show such a situation, 
beginning with the dishonoring of such drafts and ending with the 
acceptance of the $1,000, as to force the déduction that Mr. Castens 
knew of sufilîcient facts to require him to make inquiry whether such 
payment would give the bank a préférence. As stated, it is sufifîcient 
if the facts are "such as would put an ordinary prudent man on in- 
quiry." The payment was, on account of unmatured obligations, an 
admittedly unusual proceeding. It was made at the close of an un- 
usual séries of acts by the payer, known to the payée ; i. e., disposing 
of a large shipment of merchandise before it reached the consignee's 
place of business, after refusai by the payer to honor the drafts cov- 
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ering such shipment, and the removing of large quantitîes of goods 
from such place of business. It came after repeated interviews be- 
tween the cashier and the bankrupt, during which the cashier ac- 
cording to (his testimony) told the bankrupt that he "understood Mr. 
Scholl was going to make some trouble for him," and "I (he) wanted 
to know where he stood." The check was made out for the bankrupt 
and signed by him at the bank in the présence of the cashier and a 
lawyer (not called at the hearing). It was immediately certified by 
direction of a bank ofHcial, an admittedly unusual proceeding, as the 
deposit drawn upon was in the control of the bank which was to re- 
ceive the proceeds. It was charged at once against the account. 
Whether the certification and charge were made before it obtained 
the indorsement of the wife, and came into the final possession of the 
bank, does not appear. It was held by the bank after it was charged 
against the deposit until the first note to be paid thereby fell due, a 
seemingly unusual course. It was immediately followed by a re- 
fusai to advance him any more money, although he ofifered security 
of a more tangible character than that represented by the paper to 
which such payment was to be applied. 

The facts of the case, however, négative the idea that the cashier of 
the bank took no active steps to secure this payment. The testimony 
of Ricciardelli shows the contrary. The master did not find him un- 
worthy of belief, and I cannot so treat him. Mr. Castens himself 
testifies that he frequently talked to Ricciardelli about the unpaid 
drafts ; that he asked Ricciardelli to corne to the bank on the day 
such check was given ; and that he told him that Scholl was going to 
make trouble for him on account of such unpaid drafts. This per- 
sistent activity on the cashier's part cannot be attributed merely to 
the fact that the bank had had thèse drafts for collection. Ric- 
ciardelli's indebtedness to it, and the knowledge that he was acting 
strangely in disposing of his merchandise, were calculated to excite 
its fears as to Ricciardelli's attitude concerning his obligations to it. 
Its interests, therefore, rather thjm the interests of Scholl & Co., 
whose drafts had been protested, may safely be assumed to hâve been 
the motive for Casten's activity (if not anxiety) in keeping in con- 
stant touch with Ricciardelli during the few days preceding such 
payment. That in such interviews the bank sought to secure itself 
upon the obligations soon to fall due is as probable as it is com- 
mendable, and that pressure was brought on Ricciardelli to make 
such payments is a probability arising from the very persistency of 
Castens. Ricciardelli's testimony in this respect is strongly corrob- 
orated by the probabilities of the situation made up by thèse inter- 
views and their manifest purpose. But reasonable cause for belief 
does not require activity upon the part of him who is to be charged 
therewith. It may, and as a légal proposition must, arise from in- 
activity, if affirmative action was required. 

The occurrences of the two weeks preceding such payment brought 
home to the bank through its cashier were such as to require it to 
take affirmative steps to ascertain whether the debtor was solvent. 
If he was, he had a right to prefer. If not, he had not. Such steps 
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were not taken. True, the bankrupt was asked "where he stood," 
and he replied, according to Mr. Castens, that "he was solvent." 
This is not an unusual response by a faihng debtor. None more 
hopeful than an honest debtor of his ability to pull through a financial 
crisis ; and it is not necessarily a discrediting factor that he alone 
believes his assets are sufficient to pay ail obligations. Such asser- 
tions, however, are not always to be taken at their face value, and 
they seldom are by experienced business men. Actions speak louder 
than words, and their voice is not to be stilled by mère asservations. 
The inquirer is not to rest content with mère assertions by the debtor 
that he is solvent, and perfunctorily making inquiries is no better 
than making none. His answers should be tested in the ordinary 
way to elicit the truth, and the inquiry pressed with reasonable in- 
trusiveness. In re John J. Coffey, 19 Am. Bankr. Rep. 149 ; McGirr 
V. Humphreys Grocery Co. (D. C.) 192 Fed. 55, 26 Am. Bankr. Rep. 
518. If he fails to do this, he is chargeable with knowledge of the 
facts which such inquiry and testing would hâve disclosed, and, if 
such facts would hâve given him reasonable cause to believe that a 
préférence would resuit from the transaction, such transaction will 
be voidable at the suit of the trustée. A bank cashier, than whom, 
because of exceptional opportunities and facilities to ascertain the 
financial standing of its customers, none is more compétent to cor- 
rectly weigh assertions made by a customer, is not likely to be mis- 
led by such statements ; and when, as in this case, he is possessed 
of the facts which in their lesser efifect cast doubt on its accuracy, 
his duty is to prosecute his inquiries further and not to hait them by 
the fear that an unsatisfactory disclosure would resuit. Properly 
directed inquiries, if instituted by the cashier at the time when he 
accepted the $1,000 check or at any time between that date and the 
earlier dates when he learned of Ricciardelli's sale of merchandise 
at the dock and his removal of large quantities of goods from his 
store, would hâve disclosed that he was insolvent, and therefore un- 
able to pay the remaining creditors as large a proportion of his es- 
tate as the bank would obtain by taking such check. The unusual 
in business, as well as in other transactions, challenges the attention, 
and the failure of the bank to prosecute the prescribed inquiry can- 
uot be permitted to inure to its benefit to the préjudice of the de- 
positor's other creditors of the same class. 

On the whole record, the mind is forced to the pronouncement that 
the bank had reasonable cause to believe that the enforcement of the 
check for $1,000, given by RicciardeUi, would efïect the préférence 
voidable by section 60 of the Bankruptcy Act. 

The master's ultimate finding is therefore disafHrmed, and the trus- 
tée is entitled to recover such sum, with his costs to be taxed. A de- 
cree to this efïect may be entered. 
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SEATTLE, R. & S. RY. CO. y. OITT OF SEATTLE et aL 

(District Court, W. D. Washington, N. D. August 25, 1914.) 

No. 1932. 

1. Stbeet Raileoads (§ 61*) — Franchises — Right to Repeal — Waivek. 

A City by ordinance granted a franchise to a street railroad company, 
subject to repeal for a violation of its conditions. Claiming such viola- 
tion, and a disagreement haviag arisen, It brought two suits against the 
Company to enforce the same. Afterwards it amended the franchise or- 
dinance, by changing In part the Une of the road. Stlll later it passed 
ordinances repealing the franchise ordinance. It did not, hovifever, di.s- 
miss the suits, which were subsequently litigated to a final détermina- 
tion ; one being taken to the Suprême Court of the United States. After 
passage of the repealing ordinances, the city required the company to 
make improvements and betterments at a cost bf $50,000, passed an ordi- 
nance fixing a schedule for the opération of its cars, received taxes on 
Its property, a materlal part of which was for franchise valuation, aggre- 
gatlng §47,000, and also a percentage of Its gross earnings flxed by tbe 
franclalse ordinance, and flnally instituted proceedings to condemn its 
property, Includlng Its franchise, for a municipal Une. Held that. if the 
company failed to comply with the requirements of the franchise ordi- 
nance, the city had two remédies — flrst, to compel compliance with its con- 
ditions ; or, second, to déclare a forfeiture of the franchise right by re- 
peal ; that having elected to pursue the flrst remedy, and persisted therein, 
and having by many acts recognized the franchise as stlll in force, It 
waived the right to repeal it, and the repeaUng ordinances were inopera- 
tive and could not be enforced. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. §§ 50-54; 
Dec. Dig. 1 61.*] 

2. Street Railboads (§ 61*) — Franchises — Right of Porfeittjee — Waiver. 

When a municipal corporation, after knowledge of an act or omission 
constituting a ground of forfeiture of a franchise granted, does any act 
which unequivocally recognizes the franchise as stlll existing and tn- 
force, a waiver of the forfeiture will be Inferred. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 50-54; 
Dec. Dig. § 61.*] 

In Equity. Suit by the Seattle, Renton & Southern Railway Com- 
pany against the City of Seattle and others. On final hearing. Decree 
for complainant. 

See, also, 190 Fed. 75. 

On December 23, 1910, complainant commenced an action against the city of 
Seattle and members of the city council, alleging in substance that it was a 
corporation, and the owner of and operating an Interurban Une of railway 
extending from the city of Seattle to the city of Renton, King county, Wash. ; 
that such Une was completed and put in opération about the year 1906 ; that 
said railway had been in daily continuons opération, carrylng passengers and 
freight and interchanging loaded and empty freight cars with the Columbia & 
Puget Sound Railway Company and the Northern Pacific Railway Company, 
having direct physical connection with such two companies In the city of Ren- 
ton, and also carrylng express and United States mail ; that the railway was 
constructed and operated over and along a right of way owned by the com- 
pany or its predecessors, from Fourteenth Avenue South to the city of Renton, 
and over Washington street in the city of Seattle, and that the only portion of 
the road operated upon any street in the city of Seattle was that part operated 
along Washington street from Fourteenth Avenue South to Railroad avenue; 
that one Bowmau obtained a certain franchise from the défendant city to 

*For other cases see same topic & § nvmbsb Id Dec, & Âm. Sigs, 1907 to date, & Rep'r Indexes 
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oF»rate a Une of raliway on sald Washington street betweeii Ballroad avenue 
s.nA Fourteenth Avenue South, thence over priva te property to the then city 
Umits of the eity, and constructed a Une of railway thereon; that complain- 
ant beeame the owner by purchase of ail of said railway property, including 
ail rights, privilèges, franchises, etc. ; that the Une so constructed was oper- 
ated under and by virtue of the terms and conditions of sald franchise and its 
amendments, until May, 1908 ; that in 1906 William R. Cravi^ford, the président 
of the complainant, on behalf of the complainant company, obtained from the 
city of Seattle a franchise over the streets covered by the Bowman ordi- 
nance, and others, being Ordinance No. 15,919 ; that on the 18th day of May, 

1908, the said Crawford assigned to the complainant ail rights under sald 
ordinance, together with ail rights acqulred under certain other ordinances 
passed by the défendant city ; that on December 5, 1910, two resolutions were 
passed by the city council, charging complalnants with noncompliance with the 
provisions of the franchise ordinances, and it was threatened to repeal the 
same. On December 23d this action was commenced, and on motion of the 
complainant a preliminary Injunction was Issued by Judge Hanford, but before 
the injunction was served the ordinances repeallng the franchise ordinances 
were passed. Thereupon, on December 29th, a supplemental eomplaint was 
filed, and the matter came on for hearing on the pleadings of the complainant 
and the answer of the défendants, bet'ore Judge Donworth, who restrained the 
défendants untU the final hearing of this cause, unless otherwise ordered 
by the court, from taking any further proceedings "that wlU interfère with 
or in any way prevent the opération of complainant's Une of railway." 
Thereafter, on application by some of the bondholders, recel vers were appolnt- 
ed for the railway company by the state court, who took possession of the 
property and hold the same now. On November 8, 1911, a cross-bill was filed 
by the défendant city, praying that the repeallng ordinances be held valid, and 
that a forfeiture of the franchise be adjudged. A motion to strike the cross- 
bill was filed. Nothing further was done untU June, 1914, when a motion was 
brought on for hearing to modify the restraining order. By agreement of ail 
•of the parties, the cause was assigned for hearing upon the merits, and the city 
withdrew Its cross-bill, and a second supplemental eomplaint was filed, and 
answer thereto, in which the défendant prays "that the action of the com- 
plalnants herein be dismissed with préjudice, and that said ordinances 
• * * repeallng the franchise of the complalnants herein be held valid, and 
that a forfeiture of sald franchise be duly adjudged." 

The testlmony upon the trial at the final hearing fairly shows: That the 
complainant is operatlng a Une of railway under the provisions of Ordinances 
No. 15,919, No. 25,038, and No. 2,088. The Une operated extends from Stewart 
Street, over and along Fourth and Fifth avenues, Dearborn street, and Rainier 
avenue, to Renton. The track from Third avenue to Fifth avenue, including 
the Y on Stewart street and second track on Fourth avenue, from Stewart to 
Ilke street, was constructed since December 23, 1910. Prlor to the autumn of 

1909, the Une extended from Rallroad avenue along Washington street to 
Fourteenth Avenue South, thence to the city Umits, and was extended to Ren- 
ton in the fall of 1906. This was operated under franchise No. 1,441, granted 
to S. L. Bowman, who sold the same to the Seattle, Renton & Southern Rail- 
way Company. W. R. Crawford, who was président of the company, on be- 
half of the company, for the purpose of getting into the business district of 
the city at Pike street, was granted franchise No. 15,919, under which, togeth- 
er with the amendments thereto, the complainant is now operatlng. The com- 
plainant owned a private right of way along the Une of Its road between 
Washington street and Renton. By the provisions of Ordinance No. 15,919, 
the complainant was required to convey to the city ail of its interest in this 
land for street purposes, and release ail rights in the Bowman ordinance, and 
was also required to pay to the city 2 per cent, of its gross aunual earnings. 
The transfer of the right of way to the city and release of rights in the 
Bowman ordinance was duly made, as provlded by the ordinance, which ordi- 
nance further provided that the grantee shall keep on deposit in the city 
treasury to the crédit of the board of public works $1,000 as an "emergency 
fund," to enable the board to repair any dangerous places along the street of 
the right of way required to be made imder said franchise, which was done. 
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It also provides that a bond In the sum of $15,000 shall be flled, conditloned 
that the grantee shall construct, acqulre, and put Into opération In good faith 
■ the sald Une of railway, etc., and further provides that "thls grant is subject 
to the right of the city of Seattle to at any time hereafter repeal, change, or 
modify this ordinance if the franchise granted hereby is not operated in ac- 
cordance wlth the provisions of this ordinance, or at ail, and the city of Seattle 
reserves the right at any time hereafter to so repeal, change or modify this 
grant," and further provides "that the grantee • * ♦ may * * * take 
a passenger fare • • » not to exceed flve cents for a single continuons 
ride one way over any Une or Unes owning, controlUng or operating * * * 
between points situated wlthin the city limlts or the town of Columbia, 
* • • " and that the grantee shall keep on sale for $1 each, at its main 
office and at such other places as are reasonably convenient within the city, 
commutation tickets, entitling the purchaser to twenty-five rides with the same 
privilèges as in the case of cash fares, except that grantee shall be entitled to 
charge flve cents upon through or "express" cars, and that school children 
going to and returning from school shall ride for half fare. They shall be 
entitled to 2 tickets for 5 cents or 50 tickets for $1. The ordinance further 
provides that the payment of the fares, either cash or ticket, shall entitle the 
passenger to a transfer to any Une of any street railway company operating 
within the city limits which shall give and receive transfers to and from the 
Une of the grantee, on the basis of settlement that the transfer is to be re- 
deemed at or for such proportionate part of the fare paid as the run or local 
route of the car on which the transfer is received bears to the run or local 
route of the cars from which the transfer is issued and on which the transfer 
is received, such transfers to be good upon the first Connecting car at the 
point of transfer, going in the same gênerai direction. Prior to 1909 the Une 
of railway operated by the complainant extended from Railroad avenue, over 
Washington street, to the city limits. The grade upon Washington street waa 
13^ per cent,, and cars could only be operated by the use of a counterweight. 
This was not satisfactory, and when the Une was constructed over Fourth 
avenue to Plke street, the Washington street Une was abandoned, and the Une 
extended to and over Dearbom street. The complainant took over the System 
owned by the Seattle, Renton & Southern in harmony with the provisions of 
Ordinance No. 15,919, and thereafter double-tracked the System to Kenyon 
street and made other necessary improvements. About one mile was double- 
tracked in 1908, and about four miles afterwards, including Fourth avenue, 
from Washington to Stewart street, in 1909. Complainant paid for improve- 
ments after May, 1908, and up to December 23, 1910, exclusive of cars, some- 
thing over $200,000. 

After the passage of Ordinance No. 15,919, the limits of the city were ex- 
tended, and the company failed to carry the passengers for a 5-cent fare from 
within the city limits beyond the old limits, after the extension of the city's 
boundaries, and failed to give and receive transfers to and from Connecting 
Unes. The railway company also failed to furnlsh sufflcient accommodations 
for the carrying of the passengers or parties desiring to be transported over 
the Unes during the rush hours of the day, and the cars were overcrowded, 
and many persons were not able to secure accommodations within a reason- 
able time. Thls condition, however, was materially Improved after the aban- 
donment of the Jackson street Une and the Increase of the number of cars; 
nine steel cars having been added, some of which were purchased by the 
company and received prier to December 23, 1910, but had not been used be- 
cause of the regrading of the streets in the city, and they could not be oper- 
ated.over the Jackson street incline. The complainant expended, in compllance 
with demands made by the city, after the 23d of December, 1910, on Main 
street, between Fourth avenue and Flfth avenue, on Washington street, near 
Twelfth Avenue South, on Fourteenth avenue, between Pike and Stewart 
streets, and on Stewart street, between Third and Flfth avenues, a sum ap- 
proximatlng $50,000. The complainant and the receivers, since the last date 
named, hâve expended for new equlpment and betterments to the Une of rail- 
way a sum in excess of $145,000. 

On the 5th day of December, 1910, resolutions Nos. 3,039 and 3,040 were 
passed by the city council, which were based upon charges flled by the super- 
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Intendent of public utilities, charglng the company with "failure to provide 
adéquate local service and suflicient number of places where commutation 
tickets were sold ; failure to provide a sufficient number of local cars, so that 
the users of commutation tickets who lived north of Kenyon street could avail 
themselves of the 4-cent fare; failure to replace old-style, inadéquate cars 
vcith sufflciently modem equlpment; failure to repalr promptly, on order of 
board of public works, the détective track pavement and spécial work vrithin 
the right of way ; failure to install safeguards provided by the state ïaw, until 
serions accidents hâve resulted; failure to observe provisions of Ordinance 
No. 24,721, provldlng for the proper sanitation of the cars. Many of the re- 
quests made by the city were complied wlth by complainant. The matter of 
5-cent fares beyond the limits of the city, at the time the ordinance passed, 
and the matter of provldlng for transfer from complainant's Une to other car 
Unes in the city, were two propositions upon which no concessions were grant- 
ed. The Une of complainant being considerably longer than any other Une in 
the city, the complainant was unable to make arrangements upon a basls of 
settlement for such proportlonate part of the fare pald as the run on the 
local route of the car on which the transfer is Issued bears to the sum of the 
runs on the local routes of the cars upon which the transfer is recelved, as 
computed by complainant. The superintendent of publie utiUties estimated 
a settlement upon a basls of 59V2 per cent, to complainant and 40^4 per cent, 
to the other Unes. Complainant was willing to adopt such scale, but the 
other Une declined, escept on a 50-50 per cent, basls. Complainant contended 
that the limits of the city as flxed at the time of the passage of the ordinance 
was the point which should détermine the 5-cent rate. The complainant fur- 
ther contended that the matter of fares was withln the exclusive jurlsdiction 
of the public service commission of Washington (Laws Wash. 1907, c. 226) . The 
public service commission, by order entered on the 12th day of October, 1910, 
dld assert jurisdiction over the complainant road in a matter pertalning to 
the opération of the said road, in cause No. 168, pending before the said 
commission, entltled "The Rallway Commission of Washington ex rel. George 
W. Salisbury, Complainant, v. The Seattle, Renton & Southern Rallway Com- 
pany." To enforce thèse provisions of the ordinance, several actions were 
prosecuted in the courts of the state on behalf of the city in the name of 
private individuals, at the expense, however, of the city, and pursuant to 
resolutions of the city council. Thèse were litigated to a flnal détermination, 
the hearing in the respective cases being before the Suprême Court in Jan- 
uary and June, 1911. See State v. Seattle, R. & S. R. Co., 62 Wash. 124, 113 
Pac. 260 ; Id., 62 Wash. 544, 114 Pac. 431 ; Id., 64 Wash. 167, 116 Pac. 638. It 
further appears that on several occasions prier to this date the superintendent 
of public utiUties had reported to the city council the ineflicient service and 
noncompliance with the provisions of the ordinance on the part of complainant, 
and recommended the revocation of its franchise. The city council declined 
to take any affirmative action upon thèse charges, and did not act untll the 
charges last referred to were flled, and after a public hearing had been granted 
by the city council, which was held in a public hall In the city of Seattle, 
where large numbers of people residing in the eommunity met with the city 
council and gave their views of the conditions then existing. On December 23, 
1910. the repeaUng ordinances were enacted. 

In September, 1910, the city council passed Ordinance No. 25,038, amending 
Ordinance No. 15,919, in which part of the route over some streets was changed. 
On January 9, 1911, the city council passed Ordinance No. 26,069, entltled: 
"An ordinance declaring the advisabllity of a city electric rallway on Ralnler 
avenue, and other streets, avenues and ways, and provldlng for the same, 
specifying and adopting the System or plan proposed, declaring the esti- 
mated cost thereof, as near as may be, and provldlng for the submission 
of such System or plan, and the Incurring of an indebtedness therefor 
to the qualifled voters of the city for their adoption and assent thereto, 
or for their rejection thereof, at a spécial élection to be held on the day 
of the gênerai city élection, on the 7th day of March, 1911." This ordi- 
nance, containing the exercise of the common user rights reserved to the 
city by Ordinance No. 15,919, as amended by Ordinance No. 25,038, was sub- 
mitted to a vote of the people at such spécial élection, and was adopted by the 
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voters, and on the 13th of October, 1911, the clty eouncll passed, and the mayor 
approved, Ordlnance No. 28,138, eutitled "An ordinance providing for the 
condemnatlon, appropriation and damaging of ail that certain Une of electric 
Street railway herein described, owned and operated by tlie Seattle, Renton & 
Southern Railway Company, within the limits of the city of Seattle, together 
with ail private rights, privilèges, easeuients and equipment, and appurtenanc- 
es, if any, appertaining thereto and used in and abouï the opération and main- 
tenance thereof, and of ail right, title or interest of said company, and of 
ail other persona or corporations thereln, and providing for the payment of 
the just compensation to be made therefor." Thereafter, on the 30th of April, 
1912, the clty of Seattle commenced a condemnatlon proceeding in the state 
court agalnst the complainant railway, seeking appropriation of its Unes with- 
in the city of Seattle, pursuant to this ordinance. The pétition of appropria- 
tion included the physical properties of the railroad company and also its 
franchises. 

On the 23d day of February, 1913, the state court entered its order of ad- 
judication of public use In said cause. The recelvers not having been made 
parties, the Suprême Court, on certiorarl proceedings, set aside the order of 
adjudication. On the 20th of February, 1911, the eouncll of the défendant 
city passed Ordinance No. 26,451, providing a schedule for the opération of the 
passenger cars of the complainant company over certain streets along its Une 
in the city, and the complainant company conformed to such schedule upon 
request by the défendant city, until the ordinance was repealed. On the 
6th day of May, 1912, the city council passed Ordinance No. 29,364, being 
an ordinance providing for the laying off, extending, widenlng, and altering, 
etc., of Ralnier avenue, from Jackson street to Thistle street, and from Ftfty- 
First avenue south to the southerly boundary of the city of Seattle; and 
thereafter, on the 14th day of May, the city of Seattle Instltuted In the state 
court a condemnatlon suit under said ordlnance, served process on the com- 
plainant by Personal service, and upon the trial before a jury the city in- 
troduced in évidence exemplified copies of Ordlnance No. 15,919 and of the 
deed from the complainant company to the city, transferrlng a certain right 
of way for street purposes, as provided in Ordinance No. 15,919, for the pur- 
poses there declared of showing that the railway company was not entitled to 
compensation for any portion of its private right of way north of Kenyon 
street, because said deed had been executed conformably to the terms of said 
ordinance. 

The complainant company and its receivers hâve paid municipal taxes due 
the city of Seattle In the amount provided by law — for the year 1911, $11,396 ; 
for the year 1912, $13,890; and for the year 1913, $22,631. For the said 
years the franchise of the complainant company over the streets of the city 
comprised a material valuatlon for tax purposes. The complainant company, 
prior to the year 1912, paid to and the city recelved annually the 2 per cent, 
upon the gross earnings of the company, pursuant to the provisions of Ordi- 
nance No. 15,910 and amendments thereto. The city refused to receive the 2 
per cent, of such receipts for the years 1912 and 1913. The city has retained 
ail of the deposits made pursuant to the provisions of the ordinances under 
whieh franchises hâve been granted, and likewise has aceepted and holds the 
bond for $15,000, provided by ordinance, which bond has been kept alive by 
the receivers by the payment of the annual premlums. The complainant com- 
pany, or its receivers, pursuant to the ordinances of the city, paid ail charges 
for inspection of improvements made on its Une in the city upon statements 
rendered by the proper department of the city to the présent time. 

Harold Preston, of Seattle, Wash., for complainant. 
James E. Bradford and Ralph S. Pierce, both of Seattle, Wash., for 
défendants. 

Before CUSHMAN and NETERER, District Judges. 

NETERER, District Judge (after stating the facts as above). The 
complainant contends, in oral argument, no brief s being filed, first, that 
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the reserved power of the city to repeal the franchise ordinance is 
équivalent to the rescission clause in a private contract, and the fran- 
chise being a contract between the parties (Dern v. Sait Lake City Ry. 
Co., 19 Utah, 46, 56 Pac. 556), it is governed by the gênerai rules ap- 
plicable to contracts, and that before the city could repeal the fran- 
chise and déclare a forfeiture, it must return, or ofïer to return, the 
strip of land along and over which the road in issue is built, and the 
Bowman franchise, received in considération of the passage of the 
franchise Ordinance No. 15,919, and having failed to place the parties 
in statu quo, it cannot maintain this action (Andrews v. Hensler, 6 
Wall. 254, 18 L. Ed. 117; German Savings Inst. v. Machinery Co., 70 
Fed. 146, 17 C. C. A. 34; Kauffman v. Raeder, 108 Fed. 171, 47 C. C. 
A. 278, 54 L. R. A. 247 ; Minah Consolidated Mining Co. v. Brisco 
(C. C.) 47 Fed. 276; Doughten v. Bldg. Assn., 41 N. J. Eq. 556, 7 Atl. 
479; Hanna v. Haynes, 42 Wash. 284, 84 Pac. 861; 28 Cyc. 384); 
second, that either party may waive any breach of the conditions of the 
franchise ordinance contract, and that anything that would constitute 
a waiver of a breach in a contract constitutes a waiver of the condi- 
tions of the ordinance, and that défendant had waived ail delinquencies 
of complainant, if any ; and, third, that even though the court should 
find that the complainant had made default in some of the conditions 
of the ordinance, that complainant had two remédies — (a) to compel 
compliance with the conditions of the ordinance ; or (b) to rescind the 
ordinance — and, having elected to enforce the provisions of the ordi- 
nance, cannot claim forfeiture, and that from the évidence it must be 
concluded that the complainant has expended large sums of money in 
building up the railway, and that there are not now any delinquencies 
on complainant's part, and a court of equity virould not, under such cir- 
cumstances, destroy property that is being built up. The respondent 
vigorously contends that the city was not, under the reserved power of 
the ordinance, required to tender the right of way strip, and that the 
acts done by the city did not constitute an élection or waiver, and, a 
forfeiture having been declared by the city, the court should so decree. 
The following authorities are cited by the city: Benton v. Seattle 
Electric Co., 50 Wash. 161, 96 Pac. 1033 ; Ewing v. City of Seattle, 55 
Wash. 229, 104 Pac. 259 ; Farnsworth v. Minnesota & Pac. R. R. Co., 
92 U. S. 49, 23 L. Ed. 531 ; Sioux City St. Ry. Co. v. Sioux Citv, 138 
U. S. 98, 11 Sup. Ct. 226, 34 L. Ed. 901 ; Tacoma Ry. & P. Co. v. City 
of Tacoma, 140 Pac. 565 ; State of Wash. ex rel. Sylvester v. Super. 
Court, 60 Wash. 279, 111 Pac. 19; Farmers' Loan & Trust Co. v. Citv 
of Galesburg, 111., 133 U. S. 156, 10 Sup. Ct. 316, 33 L. Ed. 58l"; 
Wheeling & E. C. R. Co. v. Triadelphia, 58 W. Va. 487, 52 S. E. 499, 
4 L. R. A. (N. S.) 333 ; Union St. Ry. v. Snow, 113 Mich. 694, 71 N. W. 
1073; Daly v. City of Carthage, 143 Mo. App. 564, 128 S. W. 266; 
City of Belleville v. Citizen's Horse Ry. Co., 152 111. 171, 38 N. E. 
585, 26 L. R. A. 681 ; Southern Bell Téléphone & Teiegraph Co. v. 
City of Richmond (C. C.) 98 Fed. 672; Boston Electric Light Co. v. 
Boston Terminal Co., 184 Mass. 566, 69 N. E. 346; Los Angeles Ry. 
Co. V. City of Los Angeles, 152 Cal. 242, 92 Pac. 490, 15 L. R. A. (N. 
S.) 1269, 125 Am. St. Rep. 54; Peterson v. Tacoma Ry. & P. Co., 60 
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Waiih. 406, 111 Pac. 338, 140 Am. St. Rep. 936; Com. Elec. L. & P. 
Co. V. Tacoma, 17 Wash. 670, 50 Pac. 592 ; T'acoma v. Boutelle, 61 
Wash. 434, 112 Pac. 661 ; State v. West End Light & Power Co. (Mo.) 
152 S. W. 79; 2 Pomeroy's Equity Jurisprudence, § 805, p. 1423. 

[ 1 ] The conclusion we hâve reached makes it unnecessary to discuss 
the question of tender. We think the élection of remedy and waiver 
détermine the issue, and thèse, being so interwoven, will be discussed 
together. 

We do net deem it necessary to enter upon an extended discussion 
as to whether the complainant made default^ in the conditions of the 
ordinance. The condition of the streets over which its franchise ex- 
tended during the time covered by the controversy by reason of street 
improvements was unusual. Upon the matter of fares and transfers 
there must hâve been an honest différence of opinion (Seattle Electrict 
Co. V. City of Seattle [D. C] 206 Fed. 955), and that issue was on the 
date of the passage of the repealing ordinances pending in the state 
court for adjudication. That the community was not adequately served 
during a portion of the time in issue cannot be doubted. Whether the 
conditions referred to were such as to justify complainant will not be 
entered upon. 

[2] The city, upon the failure of the complainant to carry out the 
provisions of the franchise ordinance, if default was made, had two 
remédies : First, to compel compliance with the provisions of the ordi- 
nance ; or, second, to déclare a forfaiture of the franchise right. The 
élection of one remedy with full knowledge is an irrévocable bar to the 
other. The Fred E. Sander (D. C.) 212 Fed. 545 ; Thompson v. How- 
ard, 31 Mich. 309; Achey v. Creech, 21 Wash. 319, 58 Pac. 208; In 
re Pederson's Estate, 97 Minn. 491, 106 N. W. 958. 

The city, in June, 1910, commenced two actions for the enforcement 
of the fare and transfer provisions of the ordinance, respectively, in 
the state court, in the name of State ex rel. Linhoff v. Seattle, R. & S. 
R. Co., 62 Wash. 544, 114 Pac. 431, and State ex rel. Dennison v. Se- 
attle, R. & S. R. Co., 64 Wash. 167, 116 Pac. 638, respectively ._ This 
was an élection on the part of the city to compel compliance with the 
conditions of the franchise ordinance. Iliis élection was confirmed in 
September, 1910, when an ordinance was passed by the défendant city, 
amending Ordinance No. 15,919, changing the route over some of the 
streets in the franchise, and while the repealing ordinances were passed 
on December 23, 1910, the city did not abandon the actions, but in Jan- 
uary and February, 1911, the causes were tried in the state trial court, 
and thereafter, during the same year, were tried before the Suprême 
Court of the state, and later one of the causes appealed to the Suprême 
Court of the United States, 231 U. S. 568, 34 Sup. Ct 185, 58 L. Ed, 
372 ; the city's counsel appearing on behalf of the complainant before 
each of the courts named, at the expense of the city. 

"When the state, or any subordinate governmental body to whose charge the 
matter has been committed, after knowledge of the act or omission constituting 
a ground of forfeiture, does any act which unequivocally recognizes the fran- 
chise as still existlng and in force, a waiver of the forfeiture will be in- 
ferred." Santa Rosa City Ky. v. Railway Co., 4 Cal. Unrep. 950, 38 Pac. 986. 
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The défendant contends that the Santa Rosa City Railway Case is 
distinguishable f rom the instant case in this : That in that case the f or- 
feiture had not been declared when the amended ordinance was passed, 
while in the instant case the forfeiture was declared after the amended 
ordinance was enacted, and that, the conditions of the ordinance being 
continuing, that subséquent default would be presumed. The contin- 
ued conduct of the city in harmony with the remedy selected, and the 
spirit of the amendment, when considered with the récognition given 
the franchise ordinance in the ordinances subsequently passed with re- 
lation to the municipal line, the condemnation of complainant's railway 
line, and condemnation of land for widening of Rainier avenue, and ré- 
ception of benefits as disclosed, we think, answers the argument. A 
party cannot "blow hot and cold at the same time." The city cannot 
"eat its cake and keep it, too." The enforcement of the provisions of 
the franchise ordinance and repealing the ordinance are inconsistent, 
and both remédies cannot be pursued. Farmers' Loan & Trust Co. v. 
City of Galesburg, 133 U. S. 156, 10 Sup. Ct. 316, 33 L. Ed. 573; 
Robb V. Vos, 155 U. S. 14, 15 Sup. Ct. 4, 39 L. Ed. 52; Allen v. 
Webb, 24 N. H. 278; Weeks v. Robie, 42 N. H. 316; Pfeiffer v. 
Marshall, 136 Wis. 51, 116 N. W. 871 ; Genêt v. Delaware & H. Canal 
Co., 28 App. Div. 328, 51 N. Y. Supp. 377; Smith v. Berryman, 173 
Mo. App. 148, 156 S. W. 40; State v. People's Ice Storage & Fuel Co., 
246 Mo. 168, 151 S. W. 101; Pickle v. Anderson, 62 Wash. 552, 114 
Pac. 177; Holt Mfg. Co. v. Strachan, 77 Wash. 380, 137 Pac. 1006; 
Conrow et al. v. Little et al., 115 N. Y. 387, 22 N. E. 346, 5 L. R. A. 
693 ; A. Klipstein & Co. v. Grant, 141 Fed. 72, 72 C. C. A. 511 ; Ger- 
man Savings Inst. v. Machinery Co., 70 Fed. 146, 17 C. C. A. 34. 

The fact that the city passed the amendatory ordinance, and failed 
in even an attempt at abandonment of the remedy selected by dismiss- 
ing the actions commenced, upon passing the repealing ordinances and 
continuing to pursue the remedy selected, strongly emphasized the élec- 
tion of remedy theretofore made and subséquent afïirmance; but, in 
addition, it passed an ordinance fixing a schedule for the opération of 
complainant's cars operated under the franchise in issue, and passed 
the further ordinances in which spécial récognition was given to the 
validity of Ordinance No. 15,919, as disclosed in the statement of facts 
preceding this opinion. Ihe city required the expenditure of more than 
$50,000 in Street improvements and betterments along the complain- 
ant's tracks, and received $47,917 in city taxes, a material part of which 
was for franchise valuation, received 2 per cent, on the gross earnings 
of the complainant pursuant to the ordinance for the years prior to 
1912, retained the deposit made by the complainant for street improve- 
ments pursuant to the ordinance, and presented bills for inspection by 
the utilities department for the improvemjents and betterments covering 
the entire period of time to the présent. The city cannot dérive any 
benefits from the franchise and yet rescind the ordinance which gives 
it life. The franchise must be nullified in toto or not at ail. Lyon v. 
Bertrand, 20 How. 149 ; Stuart v. Hayden, 72 Fed. 402, 18 C. C. A. 
618. The contention of the défendant on the argument that the re- 
straining order prevented it from enforcing the repealing ordinances, 
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and what was donc was simply in harmony with keeping the property 
in statu quo, and not done with any intent or purpose of giving Ordi- 
nance No. 15,919, and amendments, récognition or vitality, cannot over- 
come the affirmative acts disclosed by the record, in the absence of an 
agreement or understanding between the parties that such acts should 
not be considered an affirmance. McNaught v. Equit. Life Assurance 
Society, 136 App. Div. 774, 121 N. Y. Supp. 448. 

After the réception and holding of the taxes and the gross per cent, 
provided by the ordinance, and benefit of the sums expended for street 
improvements, deposit made by complainant pursuant to the franchise 
ordinance, payment of inspection charges to utilities department of the 
défendant for improvements and betterments made, and récognition of 
the validity of the franchise ordinance, as disclosed by the record, ail 
done after the sélection of remedy as stated in this opinion, the city 
will not be permitted to contend that the repealing ordinances hâve any 
vitality. To hold otherwise appears to us, under the record, would be 
violative of the principîe of fair dealing and sound morality. 

The repealing ordinances will be held inoperative, and défendant en- 
joined from enforcing any of the provisions thereof. 



UNITED STATES v. NEW YORK, O. & W. EY. OO. 
(District Court, N. D. New York. September 11, 1914.) 

1. Mastee and Servant (§ 13*) — Interstate Commerce — Hours of Service 

LaW — "CaSUALTT" SiCKNESS. 

The word "casualty," as used in Honrs of Service I/aw (Act March 4, 
1907, e. 2939) §§ 2, 3, 34 Stat. 1416 (U. S. Comp. St. Supp. 1909, pp. 1170, 
1171), means a happening or comlng to pass wlthout apparent cause, wlth- 
out design on the part of the agent, in an unaecountahle manner, or as a 
mère coïncidence or accident, comlng by chance, accidentai, fortuitous, In- 
determinate, etc., that which happens by chance, accident, or contingency, 
and hence included sudden illness of a train dlspatcher, requlring défend- 
ant rallroad company to work a' copy operator in the dispatcher's ofBce 
as a dlspatcher for a longer perlod than 9 hours in a 24-hour period, 
whlch therefore did not constitute a violation of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 14; 
Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Casualty.] 

2. Master and Servant (§ 13*) — Houbs of Service Daw — Train Dis- 

patchees — Overtime — "Unavoidable Casualtv" — Death in Familt. 

Where a train dispatcher was compelled to be offi duty because of the 
sudden and unexpected death of his mother, who was a member of his 
household, and the raUroad company was required to work a copy oper- 
ator as a dlspatcher for a longer period than 9 hours in 24, had a sufflclent 
number of employés for ail ordinary contingencies, such facts constituted 
an "unavoidable casualty," within the exception of Hours of Service Law 
(Act March 4, 1907, c. 2939) §§ 2, 3, 34 Stat. 1416 (U. S. Comp. St. Supp. 
1909, pp. 1170, 1171). 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 14; 
Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Unavoidable Casualty.] 

•For other cases see same tOEio & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. Mastee and Servant (§ 13*) — Period of Service — Houbs op Service 
Law — Train Dispatchbrs. 

Hours of Service Law (Act Mareh 4, 1907, c. 2939) §§ 2, 3, 34 Stat. 
1416 (U. S. Comp. St. Supp. 1909, pp. 1170, 1171), pro vides that no operator, 
train dlspatcher, or other employé, who by the use of the telegraph or 
téléphone dispatches, reports, transnalts, receives, or dellvers orders per- 
taining to or afCeetlng train movements, shall be required or permltted to 
be or remain on duty for a longer period than 9 hours in any 24-hour 
period in ail towers continuously operated night and day, except In cases 
of emergency, when the employés may be permitted to remain on duty for 
4 additional hours on not exceeding 3 days in any v^eek. Held, that 
where, by reason of the disabillty of a train dlspatcher, a copy operator, 
whose ordlnary business did not involve the use of the telegraph for the 
transmission of train orders, except In emergencies, was required to re- 
main on duty for a longer period than 9 hours in 24, and for a portion 
of such time was required to transmit train orders, the fact that he was 
not required to transmit such orders during a period longer than 8 hours 
did not exempt him from the application of Hours of Service Law (Act 
March 4, 1907, c. 2939) §§ 2, 3, 34 Stat. 1416 (U. S. Comp. St. Supp. 1909, 
pp. 1170, 1171). 

[Ed. Note.— For other cases, see Jlaster and Servant, Cent Dig. § 14; 
Dec. Dig. § 13.*] 

Action for penalties by the United States against the New York, On- 
tario & Western Railway Company. Judgment for défendant. 

Thos. H. Dowd, of Cortland, N. Y., Asst. U. S. Atty. 
C. L. Andrus, of Stamford, N. Y., for défendant. 

RAY, District Judge. The défendant, the New York, Ontario & 
Western Railway Company, opérâtes a railroad frorn^ Weehawken, N. 
J., to Oswego, N. Y., with a division headquarters at the city of Nor- 
wich, N. Y., where at the time in question it employed train dispatchers 
and also assistants, or copy operators, so called, both day and night. 
It was the duty of thèse copy operators to copy the records of the 
movements of trains and act generally in a clérical capacity for the 
dispatcher, but two of them were in fact compétent in emergencies to 
act as dispatcher. However, it was no part of the duty of either of 
them, when or while acting as copy operator, to direct or control the 
movement of trains. 

On November 14, 1912, and July 22, 1913, and at ail intermediate 
dates, the défendant had three regular train dispatchers in its employ 
at the Norwich office, and also three assistants or copy operators. The 
hours of service of thèse dispatchers, or "tricks," as they are called, 
at the times in question, were as f ollows : Dispatcher Marshall, from 
7 a. m. to 3 p. m.; Dispatcher Doody, from 3 p. m. to 11 p. m.; Dis- 
patcher Brookins, from 11 p. m. to 7 a. m. On the dates in question 
one Towner was copy operator, and his trick, or hours of service, was 
from 8 a. m. to 4 p. m. At midnight on each of the occasions in ques- 
tion he had been ofï duty 8 hours. 

In the evening of November 14, 1912, the mother of Dispatcher 
Brookins, and who was a member of his household, died suddenly and 
unexpectedly. In conséquence of such death Brookins, who was to go 
on duty and relieve Doody at 11 p. m. reported his inability to do so. 

•For dtber cases see ssune topic à % nVmbeb in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexai 
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In this emergency the superintendent in charge of this division and at 
this Norwich office continued Dispatcher Doody on duty until midnight, 
when he called Copy Operator l'owner, who had had 8 hours' rest, to 
relieve him. This Towner did, and he served as dispatcher until 7 
a. m., when Marshall came on duty. Towner was the only available 
man for the purpose at the time. 

On the evening of July 22, 1913, Dispatcher Brookins, whose hours 
of duty commenced at 11 p. m., was taken ill, suddenly and unexpected- 
ly, and, as his illness continued and increased, he was unable to report 
for duty, and thereupon in this emergency the superintendent continued 
Dispatcher Doody on duty until 12 o'clock midnight, as before, when 
Copy Operator Towner, the only available man, and who had been 
off duty since 4 o'clock p. m., was called to relieve Doody, which he did. 
Towner served as dispatcher until 7 a. m., when he was relieved by 
Marshall as before. 

So far as disclosed by the évidence, there had been no previous time 
when thèse dispatchers and their copy operators had not been able to 
properly fill and fuUy perf orm the duties of their positions without the 
necessity of overtime work. During ail of this time the défendant had 
in its employ at this office, or within call, operators qualified to take 
the place of copy operators who should be called upon to discharge the 
duties of dispatchers. Upon neither of the occasions aforesaid did 
Operator Towner act as an operator, train dispatcher, or other em- 
ployé, who by the use of the téléphone and telegraph dispatches re- 
portée!, transmitted, received, or delivered orders pertaining to or af- 
f ecting train movements, for a longer period than 9 hours in the 24-hour 
period; but upon each occasion such operator reported, transmitted, 
received, or delivered orders pertaining to or affecting train movements 
only from 12 o'clock midnight until 7 o'clock a. m. 

[1] In view of thèse undisputed facts, the défendant insists that 
the requirement of Copy Operator Towner that he remain on duty, 
working as dispatcher part of the time, as stated, on both occasions, 
was because of a casualty, or act of God, and that the provisions of the 
fédéral Hours of Service Act prohibiting employment for more than 
9 hours in the 24-hour period does not apply. After providing for the 
time beyond which in any 24 hours the operator cannot be employed 
without incurring the prescribed penalty, the act provides as f oUows : 

"Provided that the provisions of this act shall not apply in case of casualty, 
or unavoidable accident, or the act of God." 

As to the transaction of July 22, 1913, the sudden and unexpected 
sickness of Brookins absolutely disabled him. It was not an accident, 
within the commonly accepted définition of the word. Was it a casu- 
alty ? Brookins was a part of the railroad itself , in that he was one of 
its employés engaged in the running and opération of its trains. With- 
out Brookins and others like him the road could not operate, and hence, 
when he broke down suddenly and unexpectedly, the railroad itself, 
through its operating forces, was acted upon. If Brookins, on his way 
to take his trick, had been run over by an automobile and killed or seri- 
ously injured, without fault on his part, so as to disable him., there 
would hâve occurred, not only an accident (unavoidable so far as he 
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and the défendant railroad were concerned), but a casualty. In my 
judgment in such a case the provisions of the act would not apply. 
"Casual," according to the Century Dictionary, means : 

"Happening or coming to pass without apparent cause, without design on 
the part of the agent, in an unaccountable manner, or as a mère coïncidence 
or accident ; coming by chance ; accidentai ; f ortuitous ; indetermlnate ; as a 
casual encounter." 

And "a casual" is one who is admitted into a hospital or a work- 
house at irregular and uncertain periods, or because of some accident. 
"Casualty" is defined by the same authority as : 

"Chance, or what happens by chance; accident; contingency. (2) An un- 
fortunate chance or accident, especially one resulting in bodily injury or death. 
Specifically, disability or loss of life in battle or military service from 
wounds," etc. 

Hère, as to July 22, 1913, Brookins without fault, at home, resting, 
and preparing to take bis trick at 11 p. m., was taken sick without fault 
on his part and disabled. It was unforeseen, and unexpected, and un- 
usual. It happened and began to be without design. It was a fortui- 
tous event. If this sickness was the resuit of some act of Brookins, as 
overeating, or eating impure food, or exposure, it was an event happen- 
ing without the concurrence of his will, or that of the cook or any other 
person. The Century Dictionary says : 

"Accident. In gênerai, anything that happens or begins to be without de- 
sign, or as an unforeseen efCect ; that which f ails out by chance ; a fortuitous 
event or circumstance. (2) Specifically, an undesirable or unfortunate hap- 
pening ; an undeslgned harm or injury ; a casualty or mishap. In légal use, 
an accident is (a) an event happening without the concurrence of the will of 
the person by whose agency it was caused." 

Sudden illness bas been stated to be an act of God. Gleeson v. Vir- 
ginia Midland Railroad Co., 140 U. S. 435-439, 11 Sup. Ct. 859, 861, 
35 L. Ed. 458. It was not so decided as the précise point was not in- 
volved ; but the opinion of the court by Mr. Justice Lamar said with 
évident approval : 

"Extraordinary floods, storms of unusual violence, sudden tempests, severe 
frosts, great droughts, lightnings, earthquakes, sudden deaths and illneases, 
hâve been held to be 'acts of God.' " 

In Fish v. Chapman, 2 Ga. 349, 46 Am. Dec. 393, it was held that : 

"An unavoidable accident is synonymous with inévitable, and means any 
accident produced by physical causes which are irrésistible, such as lightning, 
storms, périls of the sea, earthquakes, Inundations, sudden death, or illness." 

In The Majestic, 166 U. S. 375, 386, 17 Sup. Ct. 597, 41 L. Ed. 1039, 
it was said that the "act of God" which would exempt one from liabil- 
ity is an act in which no man bas any agency whatever. In BuUock v. 
White Star Steamship Co., 30Wash. 448, 70 Pac. 1106, it was held that 
an "act of God" such as would relieve from the performance of a con- 
tract must be such as a person of reasonable prudence and foresight 
could not bave guarded against. In the case of lightnings, storms, 
earthquakes, and inundations, no man has any agency whatever so fai 
as their occurrence is concerned. In the case of illnesses, or even death 
it may be brought on by the willful act or willfuUy négligent act or acts 
216 F.— 45 
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of the sufferer, or it may not be. In the case ot death it might be sui- 
cide, and in the case of sickness it might resuit f rom an attempt to com- 
mit suicide. Hère there is no claim, pretense, or suggestion that Brook- 
ins willfully or intentionally brought on his sudden sickness, or was 
guilty of any act of commission or omission which did, and I think the 
transaction of July 22, 1913, is within the proviso that : 

"Tbe provisions of ttiis act shall not apply in case of casualty, or unavoida- 
ble accident, or the act of God." 

[2] The other transaction, the sudden and unexpected death of the 
jnother of Brookins, who was living with him in his own household, 
and which death occurred in the evening of November 14, 1912, and 
which caused Brookins to remain away, and made it necessary to put 
Towner on his trick, présents a différent question in this : The death 
of Mrs. Brookins, the mother of Brookins, the dispatcher, did not di- 
rectly act or operate on or directly afifect the défendant railroad Com- 
pany, and Brookins himself was not made physically ill or sick, so he 
could not hâve reported for duty and undertaken to guide and control 
the movement of trains by means of the telegraph Unes. Assuming, as 
ive must, that he loved his mother, for whom he was caring in his own 
household and family, the shock of her sudden and unexpected death 
would more or less shock and unnerve him, or any son under similar 
circumstances. Thus unnerved, he would be more or less incapacitated 
from properly performing the duties of a train dispatcher. The death 
of the mother was either a casualty, an unavoidable accident, or the act 
of God ; but it did not operate or act upon the railroad company, or its 
employé, or interfère with either, except in the indirect manner ref er- 
red to. The language of the act (Act March 4, 1907, c. 2939, §§ 2, 3, 
34 Stat. 1416 [U. S. Comp. St. Supp. 1909, pp. 1170, 1171]): 

"Provided, tliat no operator, train dispatctier, or other employé, who by the 
use of the telegraph or téléphone dispatches, reports, transmits, receives, or 
delivers orders pertainlng to or att'ecting train movements, shall be required 
or permitted to be or remain on duty for a longer period than nine hours In 
any twenty-four hour period in ail towers, offices, places, and stations contin- 
uously operated night and day, nor for a longer period than thlrteen hours in 
ail towers, offices, places, and stations operated only during the daytime, ex- 
cept in case of emergency, when the employés named in this proviso may be 
permitted to be and remain on duty for four additional hours in a twenty-four 
hour period on not exceeding three days in any week" 

— must be reasonably construed to effect the purpose of its enactment. 
If we read the words, "shall not apply in any case of casualty or un- 
avoidable accident or the act of God," as applicable whenever there is 
a sudden death in the household of the railroad employé (that of a rel- 
ative, of course), the transaction of November 14, 1912, is within the 
proviso of the act, and the provisions of the act bave no application 
whatever, and the complaint must be dismissed. 

It must be conceded that the main purpose of the section quoted — 
that part relating to train operators, who direct and control the move- 
ment of trains by téléphone or telegraph — was to secure the présence 
of operators who are not overworked, tired out, sleepy, dull for want 
of sleep, etc., and thus secure, so far as such précautions can, the saf ety 
ef the travehng public. It was not the purpose to compel a railroad 
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Company to put a train dispatcher in its employ on duty in case when, 
because of casualty, or unavoidable accident, or the act of God, such 
employé had been made, recently, of course, incompétent to properly 
perform his duties, but rather in such a case to allow the railroad Com- 
pany to keep other employés on duty overtime. It was not the inten- 
tion of Congress to jump either the railroad company or the traveling 
public from "the frying pan into the fire." It would be and is the duty 
of a railroad corporation to hâve a reasonable number of employés in 
its employ, and to exercise reasonable and due care to that end, to se- 
cure the proper running of its trains, including the dispatching, of 
course, but not to meet and cover cases of casualty, unavoidable acci- 
dents, or the act of God. If, then, a casualty, or an unavoidable acci- 
dent, or an act of God, occur and intervene, making it necessary to 
work an employé overtime, assuming the railroad company has donc 
its duty in having in its employ a reasonable number of employés to 
take care of ordinary conditions, including mishaps and occurrences 
reasonably to be apprehended and liable to occur, and the employé i» 
worked overtime, the act does not apply. 

Is it necessary that the casualty should hâve been of a physical nature 
operating directly on the employé? Or that the unavoidable accident 
should hâve been to the employé directly, so as to physically disable 
him, or that the act of God should hâve struck or operated directly on 
such employé? If a father, with a wife and child, as he is about to 
leave his house to take his trick as dispatcher, sees them or either of 
them stricken with sudden and severe illness, or death, is not that a. 
case of casualty, or of an act of God, such as would make the act reg- 
ulating hours of labor inapplicable in case the employer found it nec- 
essary to do as was donc hère? The father could go to the office of the 
company and take his trick, and neglect those at home; but the em- 
ployer, if he knew the facts, would not permit, and the father's thoughts 
would be at home, and not on his work. The same is true, to an ex- 
tent, when death strikes the father or mother, a member of the house- 
hold. It is hard to draw the line, and somevvhat dangerous to the strict 
enforcement of the law, perhaps, to hold that a casualty, or an un- 
avoidable accident, or an act of God not operating directly on the em- 
ployé or the employer, brings a case within the proviso of the act ; but 
I think it the more just and reasonable to hold that it does, provided 
the employé by its opération is incapacitated from the proper perform- 
ance of his duty, and the employer has done its duty in providing a 
reasonable number of employés for the duty. If the casualty, or acci- 
dent, or act of God is such that it opérâtes directly or indirectly on the 
employé performing a certain duty, and relied on by the employer to 
perform such duty, and thereby in fact incapacitates such employé from 
discharging that duty, and makes it necessary for the railroad company 
to tie up its trains or work a train dispatcher overtime, there being no 
négligence, it seems to me the Hours of Ivabor Act does not apply. 

In this case there was no négligence on the part of the défendant rail- 
road company. It had three regular dispatchers, and three assistants 
or copy dispatchers ready and compétent to take their places, and at 
least two extra copy dispatchers able and compétent to take the place 
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of two of the others, if they were called upon to act as dispatchers. It 
seems to me that it would be too onerous and unreasonable to require a 
railroad company, under the circumstances shown hère, to keep in its 
employ and ready for duty a greater force of dispatchers and copy dis- 
patchers and reserve copy dispatchers than this défendant had. No 
happenings or expérience had shown defendant's force to be inadé- 
quate, and reasonable foresight could not hâve foreseen such a condi- 
tion, which was unusual, not liable to happen, and which had not ex- 
isted before. 

[3] The défendant urges, in view of the language of the act (section 
2), "that no operator, train dispatcher, or other employé, who by the 
use of the telegraph or téléphone dispatches, reports, transmits, re- 
ctives, or delivers orders pertaining to or affecting train movements, 
shall be required or permitted to be or remain on duty for a longer pe- 
riod than nine hours in any twenty-four hour period in ail towers 
* * * continuously operated night and day * * * except in 
case of emergency, when the employés named in this proviso may be 
permitted to be and remain on duty for four additional hours * * * 
on not exceeding three days in any week," that this action cannot be 
maintained in any event, as Towner's duties, except in emergencies such 
as this, did not call on him or require him to use the telegraph or télé- 
phone to dispatch, report, transmit, or receive, or deliver orders per- 
taining to or affecting train movements, and that he had not perf ormed 
such duties prior to midnight that day, and that when called to act as 
dispatcher he remained on duty 8 hours only. The claim is that, until 
put on this work of dispatcher at 12 o'clock midnight, he did not corne 
within the act at ail, and that what he had been doing before is imma- 
terial, inasmuch as he had not been engaged "by the use of the telegraph 
or téléphone dispatches" in reporting, transmitting, receiving, or de- 
livering orders pertaining to or affecting train movements, and thât it 
had not been a part of his duty to do so. 

It is contended that he was not within the description of section 2 
until he assumed the duty of operator at midnight. I do not think this 
contention can be sustained. Towner was an employé of the défend- 
ant in this line of work, but he acted as copy operator only, and was to 
do so continuously unless called upon to take the place of the regular 
operator, whose duties he was qualified to perform in an emergency. 
He had been at work as copy operator for the 8 or 9 hours preceding 
4 o'clock p. m., and he was then off 8 hours, and then he went on duty 
as regular operator or train dispatcher, and worked 8 hours, or until 
7 a. m. I think Towner was within the reason and the spirit of the 
act. He could not within a given 24-hour period work 8 or 9 hours as 
copy operator, and later and within the same 24-hour period work 8 or 
9 hours more as train dispatcher. The very object or purpose of the 
law would forbid this. 

I think that on the other grounds stated the plaintiff has failed, and 
that défendant has established : 

"1. That the requirement of Operator Towner to remain on duty for a longer 
period than 9 hours in the 24-hour period on November 14, 1912, was because 
«f a casualty, or act of God, and the provisions of the fédéral Hours of Service 
Act prohibiting such employaient did not apply. 
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"2. That the requirement ot Operator Towner to remain on duty for a 
longer perlod than 9 hours in the 24-liour period on July 22, 191S, was be- 
cause oî a casualty, unavoldable accident, or act of God, and the provisions of 
the fédéral Hours of Service Act prohiblting such employment did not apply. 

"3. That the défendant is entitled to judgment dismisslng the complaint" 

There will be a judgment accordingly. 



THE BEE. 

(District Court, D. Oregon. August 31, 1914.) 

No. 6473. 

1. ADirrRAi,TT (§ 20*) — Jubisdiction — Injubt to Stevedoke. 

Where plaintifC was employed on a dock as a stevedore to asslst în 
loading a vessel and while so dolng was stnick and injured by a sling 
load of lumber which was being transferred from the dock to the beat by 
its hoisting apparatus located on and operated from the boat, the injury 
having taken place on land and not on navigable watér, was not a mari- 
time tort within the jurlsdiction of admiralty, and did not therefore create 
a maritime lien agalnst the boat. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §5 216, 225, 231 : 
Dec. Dig. § 20.*] 

2. Maeitime Liens (§ 60*) — Jubisdiction — Injuries to Stevedokes — Liens — 

State Law. 

A lien agalnst a boat rising ont of such injury, if It existed at ail, was 
nonmaritlme and created by the statutes of the state in which the In- 
jury occurred, and enforceable according to the procédure prescribed by 
guch law. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98; Dec. 
Dig. i 60.*] 

8. Shippinq (§ 87*) — Injuey to Stevedoke — Boat Lien Law. 

Where a stevedore, while working on a wharf assisting to load lumber 
onto a vessel, was injured by being struck by a sling load of lumber, due 
to the alleged careless and négligent use and opération of the shlp's ap- 
pliances by her offlcers, the Injury was caused by the ship, and was there- 
fore within Oregon Boat Lien Law (L. O. L. § 7506), providing that un- 
der such circumstances an action may be maintained agalnst the vessel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 340; Dec. Dig. 
5 87.*] 

A. Mastee and Sekvant (§ 250*) — Injubies to Stevedobe — Emplotbb's Lia- 
BiLiTï Act — Application. 

li. O. L. Or. § 7506, provides that In cases of négligent injury by fl 
boat or vessel, an action may be brought agalnst the boat or vessel by 
name rather than In personam agalnst the owner. Section 7509 déclares 
that on return of the warrant, the proceedlngs shall be In the same man- 
ner as if the action had been commenced agalnst the person on whose ac- 
count the damages accrued, and section 7511 provides that if an issue of 
fact is jolned, the same proceeding shall be had as In other actions. Held, 
that the Oregon Employers' LIability Act (L. O. L. §§ 5014-5072), was ap- 
plicable to proceedlngs agalnst a vessel for Injuries to a stevedore by the 
alleged négligent opération of the vessel's hoisting appliances. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § S05 ; 
Dec. Dig. § 250.*] 

*For other cases see same topic & i nvmbsib in Dec. & Aja. Dlgs. 1907 to date, & Rep'r Indexa 
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5. Shipping (§ 73*) — Injubies to Stevedoke — Nonmaeitime Tort — What 
l.aw govebns. 

Though the territorial sovereignty of a state extends to a vessel while 
she is on the higli seas and the law of her home port is usually applied 
by comity to regulate the mutual relations of the ship, her owner, master, 
and crew as among themselves and with relation to thelr lien for wages, 
methods of discipline, contracts, and the status of those aboard her, yet 
as regards an actionable Personal injury, not maritime in character, the 
ship's liability will be governed by the law of the place where the injury 
occurred, rather than that of the vessel's home port. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 73.*] 

Action by W. A. Schroeder against the Steamship Bee. On de- 
murrer tothe complaint. Overruled. 

Giltner & Sewall, and Edward J. Brazell, ail of Portland, Or., for 
plaintiff. 

Snow & McCamant, of Portland, Or., for défendant. 

BEAN, District Judge. This action was instituted under the Oregon 
Boat Lien Law in the state court against the steamship Bee to recover 
damages for a personal injury. The law in question déclares that 
"every boat or vessel used in navigating the waters of the state or con- 
structed in the state shall be * * * subject to a lien * * * 
for damages or injuries done to persons or property by such boat or 
vessel" (L. O. L. § 7504), and provides a method of procédure for the 
enforcement of such lien. The action was removed to this court be- 
cause of diversity of citizenship. The défendant demurs to the com- 
plaint on the ground that it does not state facts sufficient to constitute 
a cause of action. 

It is alleged, in substance, that the défendant boat is engaged in the 
coastwise trade between Columbia river and California points, and at 
the time of the injury to plaintiff was berthed at the Southern Pacific 
dock in the port of Portland, taking on a cargo of lumber f rom a train 
of cars standing on the dock. The plaintiff was employed as a steve- 
dore to assist in loading the vessel, and while at work on the cars was 
struck and injured by a sling load of lumber which was being trans- 
ferred from the cars te the boat by a hoisting apparatus located on and 
operated from the boat, which injury it is alleged was due to the care- 
lessness and négligence of the mate who had charge of the work and 
to whose orders plaintiff was obliged to conform, in ordering the sling 
load to be hoisted without warning to the plaintiff. 

[ 1 ] The cause of action as made by the complaint is not a maritime 
tort of which courts of admiralty hâve jurisdiction. The consumma- 
tion of the wrong having taken place on land and not on navigable wa- 
ter, and the cause of action not having been consummated on such wa- 
ter, there is therefore no lien on the boat under the maritime law. 
Theref ore the fellow-servant doctrine as applied in proceedings in ad- 
miralty and the ruling of this court in the Nokomis (no opinion) that 
the Oregon Employers' Liability Law (L. O. L. §§ 5014-5072) does not 
control proceedings in admiralty hâve no bearings upon the questions 
now presented. 

*For other cases see eame topic & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[2] The lîen sought to be enforced, if it exists at ail, is nonmaritime 
and created by the state statute, and is enforceable according to the 
statutory method prescribed by the state law and the ruies of évidence 
and procédure applicable thereto. Johnson v. Chicago, etc., Elevator 
Co., 119 U.S. 388, 7 Sup. Ct. 254, 30 L. Ed. 447. The case is hère by 
reason of diversity of citizenship, and not as a proceeding in admiralty. 

The facts stated in the complaint would bring the case within the 
provisions of the Employers' Liability Law if the action was in per- 
sonam against the owner of the vessel, but it is contended by the de- 
fendant: (1) That the Boat Lien Lavi^ has no application to the case 
made by the complaint because the injury complained of was not donc 
by the "boat or vessel" within the meaning of the law ; (2) that the Or> 
egon Employers' Liability Act does not apply to actions brought against 
a boat to enf orce a lien given by the state statute ; and (3) that the de- 
fendant vessel is owned in California, and the law of that state governs 
the relations between the vessel and her owners on the one hand, and 
the employés of the ship on the other, and that under such law the mate, 
whose négligence it is alleged caused the injury, was a fellow servant 
with the plaintifï, for whose act neither the vessel nor her owner is lia- 
ble. 

[3] (1) The first point is, in my judgment, not well taken. The com- 
plaint shows that the injury to the plaintiff was due to the careless and 
négligent use and opération of the ship's appliances by her officers, and 
as said by the Court of Appeals in Aurora Shipping Co. v. Boyce, 191 
Fed. 967, 112C. C. A. 379: 

"A ship in commission and capable of doing mlsetiief includes lier huU and 
whatever else pertains to lier as a complète entity, Including masts, rigging, 
sails, steering gear, propelling machinery, furnlture, anchors, master, officers, 
and crew." 

If, therefore, the plaintiff's injury was, as alleged, due to the nég- 
ligent opération of the ship's appliances by its officers, it was caused by 
the ship within the law, and in this respect dififers from the Mayfair, 
recently decided (no opinion), in which the injury was alleged to be due 
to the négligent manner in which lumber was piled on the wharf, and 
not to any act of the ship. 

[4] (2) The remedy provided by the state law for enforcing the lien 
given by the statute is an action against the boat or vessel by name, 
rather than in personam against the owner (section 7506, Lord's Ore. 
Laws), but after the seizure of the vessel and the return of the warrant 
the proceedings are to be had against the vessel in the same manner as 
if the action had been commenced against the person on whose account 
the damages accrued (section 7509). And if an issue of fact be joined 
the same proceedings shall be had as in other actions. Section 7511. 
This being so it would seem to f ollow that the trial should be governed 
and the liability of the parties determined by the same rule as if the 
action were in personam against the owner ; and, if it were an action 
against the owner, it is settled, as I understand the Oregon décisions, 
that the liability law would apply. Gynther v. Brown & McCabe, 67 
Or. 311, 134 Pac. 1186; Dunn v. Orchard Land & Timber Co., 136 
Pac. 872. 
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[5] (3) The complaint contains no allégation as to the home port of 
the défendant vessel, but it appears elsewhere in the record that it is 
California, and the défendant contends that the laws of that state and 
not of Oregon must détermine her liability for the injury complained of . 
The territorial sovereignty of a state extends to a vessel while she is on 
the high seas (International Nav. Co. v. Lindstrom, 123 Fed. 475, 60 C. 
C. A. 649), and the law of her home port is usually applied by comity to 
regulate the mutual relations of the ship, her owner, master, and the 
crew as among themselves and their lien for wages, and methods of 
discipline, and may, under some circumstances, govern her contracta 
and the status of those aboard her. The Velox (D. C.) 21 Fed. 479; 
The J. L. Pendergast (D. C.) 29 Fed. 127 ; The Olga (D. C.) 32 Fed. 
329; The Felice B (D. C.) 40 Fed. 653 ; The Angela Maria (D. C.) 35 
Fed. 430; The Egyptian Monarch (D. C.) 36 Fed. 773. But where the 
act of a ship occasions an actionable personal injury, not maritime, the 
law, I take it, is that the rights of the parties are to be determined by 
the law of the place where the injury occurred, and not that of the 
home port of the vessel. N. P. R. R. v. Babcock, 154 U. S. 190, 14 
Sup. Ct. 978, 38 L. Ed. 958; Stewart v. B. & O. R. R. Co., 168 U. S. 
445, 18 Sup. Ct. 105, 42 L. Ed. 537. For, as stated by Mr. Justice Brad- 
ley in The Scotland, 105 U. S. 29, 26 L. Ed. 1001 : 

"In admlnlsterlng justice between parties it is essentlal to know by what 
law, or code, or system of laws, tbeir mutual rights are to be determined. 
When they arise in a particular country or state, tbey are generally to be 
determined by the laws of that state. Those laws pervade ail transactions 
which take place where they prevail, and give them their color and légal 
efCect." 

Demurrer will be overruled. —. -.» 



CAUBLE V. CENTRAL VERMONT RT. CO. 

(District Court, S. D. New York. September 14, 1914.) 

Damages (§ 173*) — Meastjee of Damages fob Injuht to Person — Evidence — 
Loss op Eabnings. 

Plaintiff, who was a teacher, was injured in a collision on defendant's 
railroad, and brought an action for damages. Seld, that testimony that 
she intended to take a further educational course and secure an addi- 
tional degree which would hâve enabled her to earn a higher salary, but 
was prevented by her injury was incompétent and its admission was prej- 
udicial to défendant as afCording a basis which was more or less con- 
jectural and uncertain for the estimation of damages by the jury. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 490-492, 501; 
Dec. Dig. § 173.*] 

At Law. Action by Laura A. Cauble against the Central Vermont 
Railway Company. On motion to set aside the verdict of the jury for 
$10,000 damages, and for a new trial. Motion granted. 

Bassett, Thompson & Gilpatrick, of New York City, for plaintifï. 
Martin S. Lynch, of New York City, for défendant. 

*For other cases see same topic & S «umbbb In Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
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RAY, District Judge. I am convinced that the motion for a new 
trial must be granted and the verdict set aside. 

The collision of engines was not denied ; that plaintiff was at least 
shaken up could not be questioned, but the nature and extent of her 
injuries were sharply contested. The plaintiff was a teacher and on 
her way to a new field to secure or with a view to employment of 
the same kind in that field. After the collision she was transferred 
to another train very near the place of the accident and proceeded on 
her journey to her destination where she was entertained for some 
days, took rides and walks, etc. She had been a hard student, was 
a little upwards of 40 years of âge, and a lady of studious habits and 
more than ordinary intelligence. She had in mind the taking of in- 
struction in other lines so as to engage in broader intellectual fields, 
including a course of study, graduation, and the taking of a degree. 
Ail this was unknown to the défendant railroad company on whose 
train she was a passenger and could not hâve been within the contem- 
plation of the parties, and, if by the accident and injury, she was 
prevented from pursuing this contemplated course of study, securing 
graduation, a degree, and larger wages because thereof, ail of which 
was more or less conjectural and uncertain, it was not a proper mat- 
ter to be considered by the jurv in estimating and fixing damages. 
North American, etc., Co. v. Morrison, 178 U. S. 262, 267, 20 Sup. 
Ct. 869, 44 L. Ed. 1061. 

The évidence on the part of the plaintiff tended to show that by 
reason of the injury plaintiff was disabled to pursue any studies, 
etc., and hence allowing her to testify what she purposed or intended 
to do in the lines of study, taking a regular course, etc., was prejudi- 
cial and allowed the jury to conjecture and surmise that the plaintiff, 
by reason of defendant's négligence, has lost and will lose higher 
wages in a broader field to which she would hâve attained but for 
the alleged négligence and conséquent mjury. 

This is what transpired at the trial : 

"Q. What were your arrangements wlth Columbla University for that extra 
course? A. I was given a fellowship of |50 a month and my tuition (or a 
year. I was to make some spécial investigations on some sociological Unes 
and prépare myself to direct just such work in training schools. Q. If you 
had completed your year of study in Columbia University, beginning in Sep- 
tember, 1912, would that hâve led to another degree? 

"Mr. Lynch: That is objected to as immaterial. 

"The Court: That gets into the realms of spéculation, where It Is not per- 
missible. 

"Mr. Thompson: I want to prove an agreement wlth the Carnegie Institute 
that if she took that degree she had an ofiCer of that department with an in- 
crease of salary. This accident prevented her taking that degree, and, not 
having the degree she could not accept the position. Her loss of employment 
at an increased salary is directly due to this accident. 

"The Court: I think you had better leave this until Monday. If you can 
give me any case where it is decided that the testimony la compétent — 

"Mr. Thompson: I will take an exception to that, your honor. 

"Q. What courses did you intend to pursue at Columbia University during 
the year beginning the fall of 1912? 

"Mr. Lynch: That is objected to as incompétent and immaterial. 

"The Court: She may answer, but it is not necessary to go Into détails. 
(Exception by défendant.) 
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"By the Court: Q, Dld you or dld you not Intend to take advance courses 
In your studies? A. I did. (Exception by défendant.) 

"By Mr. Thompson: Q. What were those courses in7 (Same objection, rul- 
Ing, and exception.) A. Courses in sociology, which made a study of the so- 
cial customs of the différent races who are immigrating to America — their so- 
cial customs. By that I mean their family relations, their educational, institu- 
tional, and their practical relations; the things which we need in trying to 
educate the children of foreigners, while they are still living in the homes of 
parents who do not understand what we do in our American schools. That 
was one phase of the work. Another phase of the work was a study of the 
types of institutions in America which cared for différent defeetive, dépend- 
ent, helpless, or unsupported children. I was working in Pittsburgh, where 
we had ail those problems constantly thrown at us. Q. How many hours a 
day of required work was there in the course that you were to pursue that 
year? A. One of the three courses — one course at the university required two 
hours a week. One course at the university required four hours a week. IVo 
courses, I think, required four hours a week. Q. Four hours each, a week? 
A. Four hours each a week. That was six hours, ail told, at the university. 
The rest of the work I had was in the same class at the School of Philan- 
thropy in the Charities Building, 105 East Twenty-Seeond street. There they 
are dealing with ail thèse social problems flrst hand. And I would go to those 
men and see how they approached it. I might differ with them in opinion as 
to wùether their method of approach was good or otherwise, but I wanted to 
know what they dld. Q. In order to prépare yourself for this work, was it 
necessary for you to read and study in the library? A. Yes. Q. Consult books 
there? A. Yes. Q. Were you able to go to the library as much as your work 
required you to? A. I could not consult — (Objected to as Incompétent.) 

"The Court: After the accident, you mean she was not able to go there to 
the library as much as she did formerly, Is that it? 

"Mr. Thompson: Ko. She had not gone there formerly, except when she 
was a student there before. But in connection with this work she was obliged 
to go to the library and prépare herself. And I asked her If slie was able to 
go there as often, as frequently, for a long time, as her studies required her to. 

"The Court: It may be she would not be able to do so anyhow, so you are 
golng into spéculation. She may describe any of the facts. But when you 
put it in, 'as much as her studies required,' that is surmise and guess. I will 
sustain the objection and glve you an exception. (Exception by plaintiff.)" 

I do not think this error was cured or overcome by the charge. The 
court was requested to charge: 

"In fixing the amount of damages the jury may consider the earnlng ca- 
pacity of plaintiff at the time of the accident and also any increased earning 
capacity that plaintiff might reasonably be expected to Jjiave acqulred but for 
the accident and conséquent Injury." 

The statement by plaintiff's counsel as to what he wanted to prove, 
foUowed as it was by the évidence quoted, admitted under objection 
and exception, and other évidence that she could not do what she in- 
tended to do, must, or probably did, leave the jury under the impres- 
sion that the plaintiff could recover damages based on what her earn- 
ing power would hâve been had she not received the injury and had 
pursued the studies contemplated, etc. The jury was not told to dis- 
regard the testimony. I do not see how it was compétent, and it 
seems to me that it was harmful and prejudicial. I would not set 
aside the verdict because the damages awarded are excessive, inas- 
much as, if the plaintiff's nervous troubles and nervous condition were 
wholly the resuit of injuries received in that accident and the défend- 
ant was neghgent (which was not questioned), the damages were not 
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excessive. However, the défendant claimed that there are several 
causes for such nervous troubles and conditions as afifected the plain- 
tif?, and that hard study, worry, etc., are producing causes, and that 
plaintiff's condition was the resuit, not of the accident and in jury, 
if any, but of fright, worry, and mainly her previous life of hard and 
tiresome mental work. Ail référence to what the plaintifï intended 
to do, the studies she intended to pursue, and her prospects of greater 
compensation if they were followed to a successful end should hâve 
been ruled out. 

In response to the above quoted request the court in assenting there- 
to also said: 

"That is not only earnings for the past, but earnings In the future, what- 
ever you say under the évidence that would bave been. But you cannot give 
spéculative damages, gentlemen, nor surmise, nor guess that she might hâve 
got the degree, and if she had, she might hâve earned more ; you cannot sur- 
mise or guess damages." 

HowtvtT, this did not cure the error, as the évidence remained in 
the case. 

It is urged that it was error to permit a physician called by the 
défendant to answer the question, in substance, "If a person had to 
work or starve, what would you recommend as a proper course of 
treatment?" referring to the nervous complaint or condition in ques- 
tion. Treatment, etc., had been gone into by défendant, and the 
suggestion had been made that rest would cure the plaintifï. The 
court had expressly ruled out évidence as to the financial condition 
of the plaintifï, but the question was somewhat objectionable as rais- 
ing an inference, or permitting an inference, that the plaintifï was 
poor and financially unable to rest, and that therefore she could not 
take proper treatment and was entitled to more damages than if she 
had taken proper treatment. The objection should hâve been sus- 
tained. 

There will be an order setting aside the verdict and granting a new 
trial. 



BEEBE V. B. F. STURTEVANT CO. 

(District Court, B. D. Pennsylvania. August 31, 1914.) 

No. 3184. 

Tbespass (§ 40*) — Pleadinq — Statembnt of Claim. 

A statement of claim in trespass under Act Pa. May 25, 1887 (P. L. 
271), may properly state the dutles to whieh défendant was subject, and 
Its failure to perform them, but should in addition contain averments 
showing in what respect it failed.' 

[Ed. Note. — For other cases, see Trespass, Cent. Dig. §§ 80-88; Dec. 
Dig. i 40.»] 

At Law. Action by Lawrence F. Beebe against the B. F. Sturtevant 
Company. Sur rule for more spécifie statement. Rule made absolute. 

'For other cases see same topic & i numbbe in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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John Thiel, of Philadelphia, Pa., for plaintiiï. 
Henry Spalding, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This rule must be made absolute. 
TTie plaintiff's statement contains nothing more than six abstract prop- 
ositions of duty and the averment that each had been disregarded. The 
statement does not disclose in what the dereliction of duty consisted. 
This it should do. The science of pleading has its practical as well as 
its académie side, with which those interested in procédure forma hâve 
been most concerned. At the bottom of ail pleadings lies the distinc- 
tion between the différent kinds of f acts. We hâve the f acts v^rhich are 
established by testimony and évidence, or vifhat may be termed the evi- 
dential facts. We hâve the ultimate facts, which are found from thèse 
evidential facts by inference. Upon thèse ultimate facts the judgment 
of the law proceeds. The first must not be confounded v^^ith the évi- 
dence by which they are established, nor the latter confused with the 
conclusions of law which f ollow the findings of fact. The temptation 
to the pleader on the one side is to aver only the gênerai or ultimate 
facts, so as to open as wide as possible the door of évidence. The effort 
of the other is to confine the averments to the particular or evidential 
facts, so that the évidence may be correspondingly restricted. 

It is a not incurious feature of the development of pleadings that the 
drift of the changes proposed in the practice in courts of equity and 
of law is in opposite directions. The new rules of courts of equity in 
ail jurisdictions require the plaintiff to confine himself to a statement 
of the ultimate facts upon which his right of action is based. Acts of 
assembly are being passed in every state to compel plaintiffs to give a 
narrative history of the particular facts of the transaction out of which 
the case arises. Thèse opposite changes aîike spring from the désire 
to get rid of an evil. The Législature of Pennsylvania has expressed 
its will by the act of May 25, 1887 (P. L. 271), which, among other 
things, has prescribed what a statement in actions of trespass shall con- 
tain. The terras of the act are gênerai. Whether it was intended to 
do away with the common-law form of pleading, and to compel state- 
ments of claim to give the particular facts in narrative form, is not 
clear. The construction which has been given to it by the Pennsylvania 
courts is that it is permissive, and the gênerai practice throughout the 
state justifies the observation that some lawyers f ollow the one form 
and some the other. 

The question of the sufiiciency of statements is raised in a variety 
of ways. We hâve cases in which it has been determined on demurrer, 
on rules for bills of particulars, on rules for more spécifie statements, 
on objections to évidence at the trial, and on motions for judgment 
after verdict. The test varies somewhat according to the mode in 
which the question is raised. When raised as in this case, it is to be 
determined as a practical question of whether the défendant is suffi- 
ciently apprised of the case which he is to meet. The form of this 
statement is commendable in its gênerai plan of stating the duties to 
which the défendant was subject and its failure to comply with them. 
There should, however, be added an averment of the respect in which 
the défendant failed. 
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In passing upon a particular case, much dépends upon what the case 
is, and each must be determined upon its own circumstances, and be 
left in the first instance to the spirit of professional fairness and can- 
dor in the pleader to state his real case. He is not, however, called uo- 
on to state his évidence. In this case the statement is too gênerai. 

Let the rule be made absolute. 



BIRDSALL et al. v. DELAWAKE & H. CO. 

(District Court, M. D. Pennsylvania. June Term, 1914.) 

No. 622. 

1. ExECUTOES AND Administeatobs (§ 438*) — Actions — Joint Oblioees • — 

Cause of Action — Riqhts of Suevivobs. 

Where plaintifCs, with certain others since deceased, executed an instru- 
ment called a "mining lease," by which the lessee obligated itself to mine 
not less than 20,000 tons of coal per annum or pay $6,000 a year, plain- 
tilïs' interest under the con tract was personalty, and, they being joint 
obligées and not tenants in common, the surviving obligées were entitled 
to sue without joining the Personal or légal représentatives of those who 
had dled. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1765-1785, 1790; Dec. Dig. § 438.*] 

2. Paeties (i 4*) — Inteeest — Assignment. 

Where a suit was instituted to enforce collection of payments due from 
an obligée under a mining lease, défendant could not object that one of 
the légal plaintifEs had made an assignment of his interest in the cause 
of action. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 4 ; Dec. Dig. § 4.*] 

Action by William S. Birdsall and another* against the Delaware & 
Hudson Company. On demurrer to defendant's plea in abatement. 
Overruled. 

S. B., C. B. & J. H. Price, of Scranton, Pa., for plaintiffs. 
Welles & Torrey, of Scranton, Pa., for défendant. 

WITMER, District Judge. The plaintifïs with James Scott, George 
H. Birdsall, and Maria L. Bailey, since deceased, on October 24, 1890, 
made and executed an instrument, known as a "lease," whereby the 
lessee obligated itself to mine and pay for not less than 20,000 tons of 
prepared coal per annum or pay $6,000 a year. The défendant took 
possession of the land and began mining coal, and paid the minimum 
$6,000 annually until April, 1902, since when they hâve not made any 
payment. This suit is brought to enforce collection of the payments 
due. 

The défendants plead in abatement : First, that the parties are only 
entitled to recover jointly and the interests of James Scott, George H. 
Birdsall, and Maria L. Bailey are vested in their personal représenta- 
tives and heirs and they should be made parties ; second, Charles E. 
Hackley, one of the plaintiffs named in the action, has no interest in 
the cause of action alleged in the déclaration. 

*For other rases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[ I ] The plaintiffs sue, not as tenants in common with others, owners 
of a certain interest in real estate, but as the surviving joint obligées of 
an instrument given therefor in satisfaction of the purchase money. 
Their interest is in personalty, and does not savor of the real estate. 
Lazarus' Estate, 145 Pa. 1, 23 Atl. 372. The parties can hère not be 
regarded as tenants in common. They are practically in the same posi- 
tion as if suing on a bond or note given to secure the purchase money. 
The case is not within the exception to the gênerai rule of joint obligées 
invoked by the défendant relating to covenants with tenants in com- 
mon. The Personal or légal représentatives of the deceased obligées or 
promisees are therefore not necessary parties to the suit. The right of 
action vests in the surv'iving plaintiffs. 15 Enc. of PI. & Pr. 531, 532; 
1 Chitty on Pleading, 19 (14th Am. Ed.) ; Penn v. Butler, 4 Dali. 354, 
i L. Ed. 864, Fed. Cas. No. 10930; Dana v. Parker (C. C.) 27 Fed. 
263 ; Robinson v. Hintrager (C. C.j 36 Fed. 752. 

[2] As to the second objection, it is sufficient to note that the suit 
is by the légal plaintiff. Though there has been an assignment by him, 
there may be a recovery, and the défendant is not permitted to dispute 
the form of the suit. 

The demurrer is sustained, and the défendant is directed to plead in 
bar. 



BRACE et al. t. CENTRAL R CO. OF NEW JERSEY. 

(District Court, M. D. Pennsylvanla. September 19, 1914.) 

No. 508. 

Damaoss (§ 206*)— Phtsiçal Eîxamination of Peeson Injured — Powee ov 
Court to Obder. 

In a common-law action for a tort resulting In a Personal injury to 
plaintiff, a fédéral court has no power to make an order requiring plain- 
tiff to submlt to an examinatlon by disinterested physicians, in the ab- 
sence of a State statute glving it. 

[Ed. Note. — For other cases, see Damages, Cent. DIg. § 531; Dec. Dig. 
I 206.*] 

At Law. Action by Mary Jane Brace and others against the Cen- 
tral Railroad Company of New Jersey. On rule for order for com- 
pulsory examination. Denied. 

Paul J. Sherwood, of Wilkes-Barre, Pa., for plaintiff. 

Warren, Knapp, O'Malley & Plill, of Scranton, Pa., for défendant. 

WITMER, District Judge. In this action the plaintiffs are en- 
deavoring to recover damages for alleged injuries sustained by Bert 
W. Brace while a passenger on one of defendant's railway trains. 
The plaintiffs' statement sets forth that the said Brace suffered a 
fracture of the skull, resulting in permanent injuries to his brain and 
mind. Upon refusai to hâve the injured plaintiff examined by disin- 
terested physicians to détermine the state of his mind and the extent 
of the injury, the défendant obtained a rule to show cause why such 

*For ottier cases see sajue topic & S :numbek iu Dec. & Âm. Uigs. 1907 to date, & Kep'r Indexes 
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examinatîon should not be ordered under the direction of the court. 
The plaintifïs resist the order, and in support of their contention 
that the court is without authority in the matter call attention to 
Camden Sub. Ry. Co. v. Stetson, 177 U. S. 172, 20 Sup. Ct. 617, 
44 L. Ed. 721; Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 11 
Sup. Ct. 1000, 35 L. Ed. 734; Chicago v. Kendall, 167 Fed. 62, 93 
C. C. A. 422, 16 Ann. Cas. 560; Wilson v. N. Eng. Nov. Co. (D. C.) 
197 Fed. 88; Denver City Tram. Co. v. Norton, 141 Fed. 599, 73 
C. C. A. 1 ; In re Ward (D. C.) 161 Fed. 755. 

This is a common-law action for the recovery of damages for a 
tort, and subject to the local law concerning matters of évidence. 
Section 721, Rev. St. (U. S. Comp. St. 1901, p. 581) ; Camden, etc., 
Raihvay Co. v. Stetson, supra. No power to make an order for the 
examination of the person of the plaintifï in a case like this is to be 
found at common law (Union Pacific Railway v. Botsford, supra); 
hence in the absence of a state law the power does not exist. 

The question has been variously decided in the lower courts of 
Pennsylvania, but it nowhere appears that it has been considered by 
the State Suprême Court. Though the sound reasoning employed in 
the able opinion of Judge Gunnison in Hess v. Railroad Co., 7 Pa. 
Co. Ct. R. 565, and by Judge Biddle in Dimenstein v. Riechelson, 34 
Wkly. Notes Cas. (Pa.) 295, appeals to me, yet it remains that their 
conclusion reached, in granting the order, was based on the proper ex- 
ercise of the équitable powers inhérent in courts, incident to their 
power to regulate practice necessary to the proper administration of 
justice, being satisfied that where a party voluntarily cornes into 
court, alleging personal injuries and demanding damages therefor, 
disinterested witnesses should not be prevented from examining the 
nature and extent of the injury under proper régulation, in order that 
the court and jury may be informed thereof by others than the plaintifï 
and his friends. Ail of thèse considérations were disregarded, it 
seems, for other and more important reasons by the United States Su- 
prême Court in the Botsford Case, and while the décision has been 
slightly modified by the court in the later case cited of Camden Rail- 
way V. Stetson in holding that a statute enacted by the state of New 
Jersey regulating the practice should be enforced, it still remains that 
short of statutory authority the courts are powerless. 

The prayer of the pétition is at présent denied. 



WAÏ V. J. H. WAY & SONS CO. 

(District Court, E. D. Pennsylvania. August 27, 1914.) 

No. 1293. 

Receivees (§ 208*) — Ancillaet Receiveeships — Dieections of Cottet. 

As a gênerai rule, proceedings In which an ancillary receiver has been 
appointed for a corporation will be conflned to conserving the property 
within the jurisdiction and transmitting the money into whlch it may bie 
converted for distribution in the original proceedings, and the court wiU 

*For other cases see eame topic & ii nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not, especially In case of a purely private corporation, direct Its recelvef 
to enter Into contracts wlth respect to its business whlch are beyond bis* 
gênerai powers. 

[Ed. Note. — For other cases, see Eecelvers, Cent. Dig. § 416; Dec, Dlg. 
I 208.*] 

In Equity. Suit by J. Harold Way against J. H. Way & Sons 
Company. On pétitions of receivers for authority to enter into con- 
tract, and for an order to pay. Denied. 

Edgar J. Pershing, of Philadelphia, Pa., for petitioner. 

Surpetition of Receivers for Authority to Enter in Contract. 

DICKINSON, District Judge. There are several reasons for 
withholding the decree asked for, ail bearing, however, upon the 
question of the approved practice in such cases. 

1. The proceedings in this court are ancillary to like proceedings 
in the court of the domicile of the corporation. As a gênerai rule, 
the ancillary proceedings are well confined to conserving the prop- 
erty of the corporation within the jurisdiction of the court and trans- 
mitting the moneys into which it may be converted for distribution 
in the original proceedings. 

2. This corporation is a purely private one. It has no public du- 
ties to perform and no public function to serve. The interférence 
of a court with its afïairs should be confined, so far as possible, to 
the strictly légal purposes of receiverships, leaving its business af- 
fairs to those most concerned with them. 

3. The submission to the court of particular contracts is to mul- 
tiply applications and require the court to enter into the business of 
the corporation by assuming to do what ought to be and can be 
much better done by the receivers who hâve aiready been given full 
gênerai authority to conduct the business and raise whatever moneys 
are required. There is therefore no necessity for the interférence of 
the court. Ail the court should do is to authorize the receivers to 
act, and this authority they aiready hâve. 

No decree being necessary we make none. 

Surpetition of Receivers for Order to Pay. 

What should be done in view of the statement of facts submitted 
with this pétition is one which the receivers can détermine for them- 
selves. 

For the reasons stated in declining to make the decree asked for 
by another pétition, we décline to make a decree in the premises. 

*For other cases eee same toplc & i nximbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NÏBW HAMPSHIRE SAVINGS BANK et al. v. VARNBR et al. 

In re BRON. 

(Circuit Court of Appeals, Elghth Circuit. August 29, 1914.) 

Nos. 4105, 4121-4125. 

1. Bankbtjptct (§ 440*) — Appellate Peocekdings — Mode of Review. 

An order of a court of bankruptcy allowing or denying a lien or prlorlty 
of a lien asserted agalnst property of a bankrupt estate as securlty for a 
debt of $500, or more, whether the debt or only the rlght to a lien Is 
contested, Is properly revlewable by appeal under Bankr. Act July 1, 
1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. St 1901, p. 3432) . 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. MORTGAGBS (§ 151*) — PbIOBITT OF LlENS MOETOAGES AND MECHANICS' 

Liens. 

Tàe owner of real estate sold the same to bankrupt pursuant to a 
verbal agreement that the bankrupt should glve a purchase-money mort- 
gage to the vendor whlch should be subject to another mortgage given at 
the same time for borrowed money, and that no work should be done on 
the premises until the transaction was completed and the deed and mort- 
gages flled for record. This agreement was carried out, and the deed 
and mortgages were delivered and filed for record on the same date and 
as parts of the same transaction. Held, that the mortgage liens attached 
simultaneously vrith the vesting of title in the bankrupt, and that no 
valid mechanic's lien could attach to the property through any contract 
with the bankrupt prior to that time. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. §§ 307, 309-311, 
314-329, 332-336; Dec. Dig. § 151.*] 

8. Mechanics' Liens (§ 168*) — Time of Accrual — Beginning of Wobk. 

Under Gen. St. Kan. 1909, § 6244, relating to mechanics' liens, as con- 
strued by the Suprême Court of the state, a mechanic's lien dates from 
the commencement of the building or improvement, but such commence- 
ment must be in good faith and not a mère prêteuse at commencement to 
defeat prior liens on the property. 

[Ed. Note. — For other cases, see Mechanics* Liens, Cent. Dig. || 299, 
800; Dec. Dig. § 168.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

In the matter of Charles Bron, bankrupt. Appeals by the New 
Hampshire Savings Bank and P. J. Conklin, from orders denying pri- 
ority to mortgages held by them over mechanics' liens in favor of G. 
F. Varner and W. R. Marshall, doing business as the Wichita Lumber 
Company, J. C. Titus and J. JH. Higley, partners as the Titus-Higley 
Lumber Company, A. S. Orr, doing business as the North End Hard- 
ware Company, the Haines Tile & Mantle Company, the Jackson- Walk- 
er Coal & Material Company, and the Home Builders' Association. 
Reversed. 

The appellants the New Hampshire Savings Bank, a New Hampshire Cor- 
poration, as assignée of E. D. Kimball, and P. J. Conklin made proof before 
the proper référée in bankruptcy of separate debts agalnst the bankrupt es- 
tate of Charles Bron, a bankrupt, in the sum of $8,312.50 and $5,218, re- 

*For other cases see same topic à i nttmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
216 P.— 46 
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spectively, and In the proofs alleged that their respective dobts were seeured 
by mortgages upon certain real estate of the banlcrupt situated in the clty of 
VVichita, Kan., known as the Waco Avenue property in that city, and each 
asked that his debt be allowed in the sum elaimed and as seeured by hls 
luortgage, and that mortgage adjudged the flrst or prior lien in the order 
thereof upon said real estate as security for sald debts. The several appellees 
appeared before the référée and objected to the allowance of the appellants' 
mortgages as prior liens upon said property to secure such debts as against 
them, and alleged that they severally held mechanics' liens upon said prop- 
erty each of which under the statute of Kansas was prior to the liens of the 
appellants' mortgages, and asked that their respective mechanics' liens be ad- 
judged liens upon the property prior to the liens of the mortgages; and the 
trustée in bankruptcy In behalf of the gênerai creditors objected to the allow- 
ance of any liens upon the property. The référée heard the claims of the re- 
spective parties upon testimony in which there is sharp dispute as to the 
date of the exécution of the deed of the property to the bankrupt, and of the 
exécution and delivery of the appellants' mortgages, and the commencement 
of the Improvement of the property, from which the several mechanics' liens 
date, and adjudged the liens of the appellants' mortgages to be valid and 
prior to the several mechanics' liens of the appellees ; directed the property to 
be sold and the proceeds applied to the payment, first, of the mortgage lien 
of the New Hampshire Savings Bank, second, to the mortgage lien of P. J. 
Conklîn, and the remainder, if any, to the mechanics' liens of the several ap- 
pellees without priority as between them. Upon separate pétitions of the ap- 
pellees for review of such order, the district court reversed the order of the 
référée ând decreed the several mechanics' liens to be prior in equity to the 
mechanics' liens of the appellants, and directed that the proceeds arising from 
the sale of the property be applied, flrst, to the payment of those liens with- 
out priority as between them, and the remainder, if any, to the payment, first, 
of the mortgage lien of the New Hampshire Savings Bank, and, second, to 
the mortgage lien of P. J. Oonklin (in accordance with the provisions of the 
Oonklin mortgage) , and that the appellants pay the costs of the proceedings. 
From this decree the appellants separately prosecute thèse appeals. The par- 
ties bave stipulated in writing that the several appeals shall be submltted 
upon the same record and as one cause; that the amounts of the mortgages 
and mechanics' liens shall be as found by the référée; and that only the 
question of their priority shall be submltted to this court for détermination. 

Kos Harris and Charles G. Yankey, both of Wichita, Kan. (V. Har- 
ris, R. L. Holmes, and Winn Holmes, ail of Wichita, Kan., on the 
briefs), for appellants. 

J. A. Brubacher and Chester I. Long, both of Wichita, Kan. (A. V. 
Roberts, Paul Brown, and George Gardner, ail of Wichita, Kan., on 
the briefs), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

REED, District Judge (after stating the facts as above). [1] The 
appellants are confronted at the threshold of the proceeding with mo- 
tions to dismiss their respective appeals upon the ground that their 
remedy, if any they hâve, is by pétition to revise in matter of law un- 
der section 24b of the Bankruptcy Act and not by appeal under section 
25a. The détermination of this question is ruled by the décision of this 
court in Coder v. Arts, 152 Fed. 943, 82 C. C. A. 91, 15 E. R. A. (N. 
S.) 372, aiSrmed by the Suprême Court in 213 U. S. 223, 29 Sup. Ct. 
436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; Matter of Loving, 224 U. S. 
183, 32 Sup. Ct. 446, 56 L. Ed. 725 ; In re Hartzell, 209 Fed. 775, 126 



NEW HAMPSHIBE SAVING8 BANK V. VABNER 723 

C. C. A. 499 (this circuit). And see In re Streator Métal Stamping Co., 
205 Fed. 280, 123 C. C. A. 444. 

In Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008, above, it was insisted by the trustée, as it is by the ap- 
pellees hère, that inasmuch as no objection was made to the amount 
found due upon the notes by the District Court, and it was only sought 
by the appeal to further contest the right to the security asserted by 
the mortgagee Arts, that his remedy was under section 24b, by pétition 
to revise in matter of law and not by appeal ; but it was held that the 
character of the proceedings must be determined by the nature of the 
claim set up against the bankrupt estate, and that appeal was the proper 
remedy to question the validity of a lien asserted as security for a debt 
of more than $500. 

In Re Hartzell, 209 Fed. 775, 126 C. C. A. 499, there was asserted in 
effect, by way of intervention in the bankruptcy proceedings, a lien 
alone upon the property of the bankrupt, and it was held that an appeal 
in such case was also an appropriate remedy to review the décision of 
the court of bankruptcy denying such lien. 

In the Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 
725, a bank made proof of its debt against a bankrupt estate before the 
proper référée in bankruptcy, and in its proof asserted a lien under a 
statute of Kentucky upon certain property of the bankrupt estate, and 
asked that its debt be allowed as a claim secured by such lien. The 
claim was allowed by the référée as a lien against the estate of the bank- 
rupt over the objection of Loving the trustée in bankruptcy, who peti- 
tioned the Court of Appeals to revise in matter of law the order of the 
référée establishing the lien only. The Suprême Court held that the 
fact that after the adjudication of the claim the trustée made no fur- 
ther objection to its allowance, and contested only the validity of the 
lien, did not change the appellate character of the proceedings, and that 
appeal was the appropriate remedy. 

The establishing of liens upon real or personal property as security 
for a debt and determining the priority thereof are well recognized 
grounds of equity jurisdiction ; and whether the assertion of a lien in 
bankruptcy proceedings be in connection with a claim for a debt which 
it is alleged it secures, or a lien only upon the property, an appropriate 
remedy for the review of the décisions of courts of bankruptcy, which 
proceed upon équitable principles, is appeal under sections 24a and 25a 
of the Bankruptcy Act. 

The motion to dismiss the appeals upon the ground that they are not 
the proper remedy must therefore be denied. 

The appellees in Nos. 4121, 4122, and 4125 separately move to dis- 
miss the appeals upon the further ground that the mechanics' lien in 
each of those cases is less than $500 (as they in fact are), and that the 
appeals should be dismissed for that reason. But it is the decree ad- 
judging the appellants' liens to be inferior to those of the several ap- 
pellees that is sought to be reviewed, and it is the amount of the appel- 
lants' liens respectively that détermines their right to appeal, and not 
the amount of the several liens of the appellees. Thèse motions to dis- 
miss the appeals must also be denied. 
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[2] Section 6244 of the General Statutes of Kansas (1909) provides : 

"Any person who shall under contract with the owner of any tract or pièce 
of land, or wlth a trustée, agent, husband or wife of such owner, perform la- 
bor or furnlsh materlal for the érection, altération or repair of any building, 
improvement or structure thereon ; or who shall furnlsh material or perform 
labor in putting up of any fixtures or machinery in, or attachment to, any 
such building, structure, or improvement; • * * shall hâve a lien upon 
the whole of said pièce or tract of land, the building and appurtenances, in 
the manner herein provided, for the amount due to him for such labor, ma- 
terial, fixtures, or machinery. Such liens shall be preferred to ail other liens 
or incumbrances which may attach to or upon said land, buildings, or im- 
provements, or either of them, subséquent to the commencement of such build- 
ing * • * or improvements." 

It is held by the Suprême Court of Kansas that this statute gives to 
the materialman or laborer, for material furnished or labor donc in 
constructing buildings or improvements upon the land of another, a 
lien for such material and labor prior to ail liens or incumbrances upon 
the property that may attach subséquent to the commencement of the 
work upon the building or improvement, or the furnishing of fixtures, 
machinery, or repairs where the lien is claimed for fixtures, machinery, 
or repairs. Kansas Mortgage Co. v. Weyerhaeuser, 48 Kan. 335, 29 
Pac. 153 ; Nixon v. Cydon Lodge, 56 Kan. 298, 43 Pac. 236, and cases 
cited. Whether or not any of the several mechanics' liens in question 
are for fixtures or machinery furnished for this building does not defi- 
nitely appear. As the building was an entirely new structure, it may be 
assumed that the liens are ail for material used in its construction. 
Three questions then arise: (1) When did the bankrupt acquire title 
to this property; (2) when did the appellants' mortgage liens attach 
thereto; and (3) when was the work of constructing the building actu- 
ally commenced? From the testimony taken by the référée and cer- 
tified by him to the District Court upon the pétitions for review, it ap- 
pears without dispute: That on and prior to January 1, 1911, Mrs. 
Conklin, wife of the appellant Conklin, was the owner of the property 
and occupied it with him as a part of their homestead. That the bank- 
rupt had some negotiation with the appellant Conklin for its purchase 
shortly prior to that date which was consummated by a deed from Mrs. 
Conklin and her husband to the bankrupt delivered January 4, 1911, 
but bearing date December 31, 1910. During thèse negotiations it was 
especially agreed verbally that the bankrupt was to exécute a purchase- 
money mortgage to the appellant Conklin for $4,500, and one to a Mr. 
Kimball for $7,500 (the New Hampshire Savings Bank mortgage), 
which was for borrowed money presumably to enable the bankrupt in 
part at least to improve the property. That thèse mortgages should be 
executed and delivered concurrently with the exécution and delivery of 
the deed to the bankrupt, and be the first or prior liens upon the prop- 
erty; the Kimball mortgage to be prior to that of Conklin. That the 
mortgages were so executed by the bankrupt and wife and delivered 
when the deed to the bankrupt was delivered, as one transaction, and 
ail were filed for record in the office of the proper register ef deeds, 
January 4, 1911, about noon of that day; the Kimball mortgage being 
marked filed a few minutes prior to the Conklin mortgage. There was 
n© agreement or understanding that the bankrupt should hâve posses- 
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sion or the right of possession of the property before the deed and 
mortgages were executed and delivered; in fact, the agreement was 
that there should be no work donc upon the premises until the transac- 
tion was completed and the deed and mortgages filed for record. It is 
the contention of the appellees that the deed to Bron was deUvered on 
January 3d; but the great weight of the testimony convinces that the 
deed was not completed by the acknowledgment of Mrs. Conklin until 
the morning of January 4th ; and that it was not delivered until that 
morning there is no doubt under the testimony. Under thèse facts, 
neither the title to the property nor the right of possession vested in the 
bankrupt until January 4, 1911, and no valid mechanics' lien could at- 
tach to the property under any contract with the bankrupt prior to that 
time; and the appellants' mortgage liens attached simultaneous with 
the vesting of the title in the bankrupt, and were thereforc the prior 
liens upon the property. Huff v. Jolly, 41 Kan. 537, 21 Pac. 646; Chi- 
cago Lumber Co. v. Schweiter, 45 ÏCan. 207, 25 Pac. 592; Getto v. 
Friend, 46 Kan. 24, 26 Pac. 473 ; Missouri Valley Lumber Co. v. Raid, 
4 Kan. App. 4, 45 Pac. 722. See, also, Hayes v. Fessenden, 106 Mass. 
230; Conrad v. Starr, 50 lowa, 470, 479, 482; Wagar v. Briscoe, 38 
Mich. 587, 592, 593. 

In Chicago Lumber Co. v. Schweiter, 45 Kan. 207, 25 Pac. 592, 
above, the Suprême Court of Kansas said : 

"To create a valld lien for material or labor, it is necessary that the per- 
son for whom they are furnished should be an owner within the meaning of 
the statute, and hâve a right at the time the contract for the same is made 
to create a lien. The only claim which Jones had upon the land was de- 
rived from his contract with the owner, and any one who relies on the con- 
tract to establish ownershlp in Jones must be governed by the limitations 
and conditions therein contained. When the lumbec and material was pur- 
chased and furnished, Jones did not hâve the légal title, and by the terms of 
the contract which he made he dld not hâve the équitable title, and he could 
create a lien on no greater interest than he held. *In gênerai, it must be said 
that only the interest of the contracting party can be subjected to the lien; 
and, if he bas no interest, there is nothlng to which the lien can attach.' 
2 Jones, Liens, § 1245 ; Wagar v. Briscoe, 38 Mich. 587 ; Hayes v. Fessenden, 
106 Mass. 230. If the lumber company had examined the public records when 
the material was sold and delivered, it would hâve ascertained that the lé- 
gal title was in Schweiter; and if they had pursued the inquiry, as they 
should bave done, they would hâve leamed of the contract between Jones 
and Schweiter, with ail of its conditions and limitations." 

[3] The appellees contend that the work of excavating for the cel- 
lar of a building to be erected upon the premises was begun early in the 
morning of January 3, 1911, and continued during January 4th and 
for some days thereafter, and that such beginning was, under the Kan- 
sas décisions, the commencement of work upon the building. If that 
is true, then a contract for such excavation was made before the bank- 
rupt acquired any title to or right of possession of the property, and 
was not with the owner thereof ; and liens arising upon work done un- 
der such contract would attach only to the interest the bankrupt then 
had in the property and would not take precedence over the appellants' 
mortgages, which vested simultaneously with the vesting of the title in 
the bankrupt. The appellees' contention as to the commencement of 
this excavation resta upon the testimony of Charles Bron, Jr., son of 
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the bankrupt, who testified that between Christmas, 1910, and January 
1, 1911, he arranged with a Mr. Underwood and a Mr. Jones to clear 
the premises and do the work o£ excavating for the cellar of the build- 
ing known as the Waco flats that his f ather was to erect upon the prem- 
ises in question ; that in the af ternoon or evening o£ January 2d (which 
was Monday) he saw Mr. Underwood and told him he wanted to com- 
mence the work of excavating the next morning, and for him to be 
there early and he would meet him on the premises ; that Mr. Under- 
wood came shortly after 8 o'clock the morning of January 3d ; that he 
(Bron, Jr.) then staked out lines for the cellar and Underwood took 
away two loads of dirt ; that the weather was so cold and the ground 
frozen so hard that they had to quit work and did nothing more that 
day ; that the next morning, January 4th, Mr. Jones came and they con- 
tinued the excavation during that day and subséquent days until it was 
completed. As a reason for commencing this work on Januarj.- 3d, he 
said that it was a practice he had adopted some two or three years be- 
fore of having work commenced on the construction of buildings be- 
fore mortgage liens were filed thereon ; that his father was engaged in 
building upon unimproved property, and was unable to obtain lumber 
or building materials on crédit unless work was commenced for a build- 
ing bef ore mortgage liens were filed thereon. 

Mr. Underwood testified that he was told by Mr. Bron, Jr., the after- 
noon of January 2d, that he wanted him to commence the work of ex- 
cavating for the cellar early the next morning ; that he went there short- 
ly after 8 o'clock and found Mr. Bron, Jr., upon the premises who 
staked out lines for the cellar ; that the weather was so cold and the 
ground frozen so hard that they could do but little work ; that he suc- 
ceeded in getting one small load with a pick and shovel and part of an- 
other along one side of the cellar line and hauled them away and quit 
work ; that the next day was also cold, but not as cold as the day be- 
fore, and they continued the work. Mr. Jones testified that he went 
there on January 4th and worked with Underwood in excavating for 
the cellar ; that he was sick the next day but sent his boy in his stead. 
Mr. and Mrs. Conklin, who lived upon the premises and in full view 
of where the excavating is alleged to hâve been done, testified positively 
that no work was done in excavating for the cellar on January 3d or 
4th ; that January 3d was so cold that Mrs. Conklin could not go out 
to complète the exécution of the deed of the property to the barikrupt. 
Others living near the property testified that they saw no évidence of 
work done upon the premises on January 3d or 4th, nor was any done 
until some days after January 4th. 

In certifying the évidence to the judge upon the pétition for review, 
the référée says : 

"At an early hour of January 3, 1911, Bron entered upon the premises with 
laborers and did an hour or two's worlt toward excavating for the founda- 
tion of a building whlch was to be erected on the premises. Soon after thia 
various parties furnished labor and material in and about the érection of im- 
provements, for which they filed mechanics' liens, presented herein as secured 
claims ; that in the course of the proceedings in said case the following ques- 
tions arose: "Which of the respective claimants was entltled to the first, sec- 
ond, and third lien on the funds? And it was determined that the lien created 
by the mortgage from Bron to Kimball and assigned to the New Hampshire 



NEW HAMPSHIEE 8AVINGS BANK V. VAENEB 727 

Savings Bank vested immedlately upon Its exécution, dellvery, and record, 
and was a first lien on the premises ; and the uiortgage to Conklln, by agree- 
ment between the parties, created a lien upon its exécution, delivery, and rec- 
ord and was a second lien on the premises; and the creditors having me- 
chanics' liens, which were coequal, were entitled to a third lien without préf- 
érence to any one of them, their liens not having precedenee over the mort- 
gages, the actual beginning of the building not having commenced until after 
the Sd day of January, 1911, the work done by the bankrupt on that day be- 
Ing fraudulently done by the bankrupt for the purpose of giving préférence 
over the mortgages to mechanics' liens to be thereafter created and estab- 
lished. ♦ » *" 

It is true that under the Kansas statute, as construed by the Suprême 
Court of that state, mechanics' liens date from the commencement of 
the building or improvement. Thomas v. Mowers, 27 Kan. 265 ; Chi- 
cago Lumber Co. v. Schweiter; Getto v. Friend, above, and Kansas 
Mortgage Co. v. Weyerhaeuser, 48 Kan. 335, 29 Pac. 153. This, of 
course, means a commencement of the building in good faith and not 
a mère prêteuse at commencement to defeat prior liens upon the prop- 
erty. 

In Kansas Mortgage Co. v. Weyerhaeuser, above, the question of 
what constitutes "the commencement of a building" is considered, and 
after quoting from a number of cases the court says : 

"The commencement of a building in law takes place with the digging and 
walling of the cellar. * * * It is some work or labor on the ground, such 
as beginning to dig the foundation, which every one ean readily see and recog- 
nize as the commencement of a building. In the cases of Kelly v. Rosenstock, 
and Kugler v. Rosenstock, 45 Md. 389, it was held that where a lessee, before 
he had acquired an interest in the property, and before a survey had been 
made, went with his foreman and a laborer, and drove stakes to Indicate the 
Une of the foundations, and at one corner dug or scraped away the dirt down 
to a level, the whole work occupying but a jiart of a day, that this could not 
be considered as the commencement of the building. In the case of Savings 
Bank v. Fellowes, 42 Conn. 36, it is held that bringing a considérable amount 
of lumber upon the premises and beginning to build a fence around the lot 
does not create a lien prior to a mortgage executed after the delivery of the 
lumber or the commencement of the fence; the work on the house not com- 
mencing until after the exécution of the mortgage. * • * Thèse citations 
(includlng Conrad v. Starr, 50 lowa, 479, and others) are enough to show the 
drift of Judicial opinion upon this question. As the avowed object and main 
purpose is to create an impression on the mlnd of any person who seeks to 
purchase or acquire an interest or lien in the land, the acts indicating that a 
building thereon is being commenced ought to consist of work of sjich ehar- 
acter that a person of ordinary observation could détermine that a building 
was in process of construction." 

From this décision and the cases therein cited it seems clear that the 
work done by the bankrupt's son and Underwood on the premises on 
the morning of January 3d, conceding for the moment that such work 
was done that morning or the morning of January 4th, was not such 
work as amounted to the commencement of the building within the 
meaning of the Kansas statute ; and when it is considered that it was 
done, as stated by the bankrupt's son, to defeat the liens of the prior 
mortgages, it is entirely clear that what was done was but a mère prê- 
teuse at the commencement of a building, done to defeat bona fide 
prior liens upon the property. 
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The work of Underwood and Jones in excavating for the cellar, 
whatever was done, was paid for by the bankrupt when donc, and no 
lien was fîled theref or. When the material of the several appellees was 
contracted for or furnished for the building is not shown by the record 
other than the référée states in his certificate that it was some time af ter 
January 4, 1911. There can be no doubt under the testimony that if 
they had then examined the record title to this property, as it was their 
duty to do, if they relied upon a lien thereon as setfurity for the material 
(Chicago Lumber Co. v. Schweiter, 45 Kan. 207, 25 Pac. 592, above), 
they would hâve discovered that appellants' mortgages were executed 
and filed for record at the same time the deed to the bankrupt was ex- 
ecuted and as a part of one transaction and were prior liens upon the 
property. 

It is also claimed that Underwood cleaned the premises of some 
shrubbery and a f ew trees during the holidays ; but such work if done 
is no indication of the beginning of a building. Kansas Mortgage Co. 
V. Weyerhaeuser, above. 

The appellees cite and rely upon Smith Lumber Co. v. Arnold, 88 
Kan. 465, 129 Pac. 178, and cases cited. In thèse cases the builder was 
either in actual possession of the property under an agreement for such 
possession, or the owner knew of such possession and that a building 
was being erected and made no objection thereto. In Chicago Lumber 
Co. V. Fretz, 51 Kan. 134, 32 Pac. 908, one of the cases cited in behalf 
of the appellees, the mortgagee and mechanic's lienholder both claimed 
under Fretz, who was in actual possession of the property when the 
mortgage and mechanic's lien attached. In this case there was no such 
agreement, nor was Bron in actual possession of the property, and nei- 
ther appellant knew that any work was done upon the premises pre- 
paratory to a building prior to the delivery of the deed and mortgage 
and the filing of the same for' record, and no facts are shown which 
estop either of the appellants from enforcing his mortgage lien upon 
the property as against the several appellees. 

The District Court erred in adjudging the mechanics' liens to be 
prior to the appellants' mortgages, and its decree is reversed and the 
cause remanded to that court, with directions to allow each of the ap- 
pellants' mortgages as prior liens upon the property in the order there- 
of , and superior to the mechanics' liens of the several appellees. It is 
ordered 'accordingly . 
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CONNER V. CRAia et aL 

(Circuit Court of Appeals, Fourth Circuit. July 27, 1914. On Pétition for 
Rehearing, September 8, 1914.) 

No. 1229. 

1. Tenanct in Commun (§ 35*) — Mutual Duties and Obligations or Co- 

TENANTS — Sale or Propeety — Suppression of Faots bt Cotbnant. 

Complainant and défendant C. were owners in common of a tract of 
timber land in West Virginia where 0. resided, complainant belng a non- 
resident. For many years C. tiad looked after the land for hlmself and 
as confldential agent of complainant. A firm of which C.'s son was a 
member wrote complainant, maklng an ofCer of about $20 an acre for the 
timber on bis half of the land. This offer complainant communicated to 
C, asking his advlce, and C. m ansvver stated that he thought the price 
too low ; that he would not sell his interest at that price, but was ofEer- 
ing ail the timber at $40 an acre, and had hopes of making a sale ; also 
that he would give complainant ail the information he might obtain. 
Pending the correspondenee, C, on behalf of hlmself and as complaln- 
ant's agent, gave an option on ail of the timber at $40 an acre, but al- 
though he wrote complainant the next day, he dld not mention such fact, 
but permitted complainant, while such option was still outstanding, to 
give an option on his share to the son's firm at the price ofCered. The 
first option havlng expired, the one glven by complainant was closed, and 
the firm and C. at once joined In a sale of ail the timber at $40 an acre. 
Held, that 0. as cotenant and agent of complainant was under the duty 
to Inform him of ail matters bearing upon the proposed sale, and that his 
concealment of the material fact that he was negotiating a sale at double 
the price ofCered was a fraud on complainant whlch entitled hlm, as 
against C, to share In the benefit of the latter's sale. 

[Ed. Note. — For other cases, see Tenaney in Common, Cent Dig. f 27; 
Dec. Dig. § 35.*] 

2. Tenancy in Common (§ 53*) — ^^Salb bt Cotenant — Validitt of Conteact 

— Feaud Paeticipated in bt Purchaseb. 

The firm which purchased complalnant's Interest, havlng had knowledge 
of C.'s concealment f rom complainant of his own negotiations for the sale 
of the timBer at a higher price, was afCected by the fraud and precluded 
from keeping the benefit of their bargaln, and complainant was entitled 
to recover the amount of the profit realized from the resale. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent Dig. { 128; 
Dec. Dig. § 53.*] 

8. Principal and Agent (§ 158*) — Sale bt Agent — Validitt oï Conteact — 
Suppression of Faots bt Puechaseb. 

While it is a gênerai rule that a purchaser Is not bound to disclose hlB 
knowledge of the property to the vendor, the moment sUence passes into 
suppression, the région of bad faith is entered and the rule does not ap- 
ply, and where the purchaser knows that the vendor is misled by a breach 
of trust of his agent by availing hlmself of such breach of trust he be- 
comes a participant in it and cannot hold his bargaln. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. |§ 589- 
598; Dec. Dig. | 158.*] 

4. Trusts (§ 361*) — Suit bt Vendoe to Bnfoeck Trust — Feaud of Pue- 
chaseb. 

In a suit in equlty to establlsh a trust In the proceeds of a resale of 
property obtained from him by défendant for less than its true value, 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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through fraud in whlch défendant participated, conaplainant Is not re- 
quired to return the money received by him for the property. 

[Ed. Note.— For otber cases, see Trusts, Cent. Dig. §| 556-559; Dec 
Dig. § 361.»] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Suit in equity by Levietta B. Conner, administratrix of John S. 
Conner, deceased, against James S. Craig and another, trading as 
Craig & Wolverton, a partnership, and the Weston Lumber Company. 
Decree for défendants, and complainant appeals. Reversed. 

Malcolm Jackson, of Charleston, W. Va. (W. W. Brannon, of Wes- 
ton, W. Va., Brown, Jackson & Knight, of Charleston, W. Va., and 
Brannon & Stathers, of Weston, W. Va., on the brief), for appellant. 

W. G. Mathews, of Charleston, W. Va., and W. G. Bennett, of 
Weston, W. Va. (Mollohan, McClintic & Mathews, of Charleston, W. 
Va., on the brief), for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. [1] In 1875 the commissioner of school 
lands conveyed a tract of land in Nicholas county, W. Va., containing 
about 2,200 acres, to James S. Craig and John S. Conner as tenants 
in common. By written agreement dated July 6, 1907, Arden L. 
Craig and John M. Wolverton, doing business as lawyers and dealers 
in real estate under the firm name of Craig & Wolverton, obtained 
from John S. Conner an option to purchase his one-half interest in 
the timber on the land at the price of $21,000, a little less than $20 an 
acre. By a similar instrument dated July 8, 1907, they obtained from 
James S. Craig an option on his one-half interest in the timber at $40 
an acre. On July 10, 1907, Craig & Wolverton agreed to sell the tim- 
ber on the entire tract to Weston Lumber Company and Ernest G. 
Smith at $40 an acre. In pùrsuance o£ his option, on August 6th Con- 
ner conveyed by deed his interest in the timber to Craig & Wolverton ; 
and on August 14th Craig & Wolverton and James S. Craig joined in 
a deed conveying the timber on the entire tract to Weston Lumber 
Company. On May 23, 1908, James S. Conner filed his bill, alleging 
that he had been induced to give the option on his interest and to 
make the conveyance to Craig & Wolverton at much less than its real 
value, by fraudulent concealment and misrepresentation of James S. 
Craig and Craig & Wolverton, and that consequently he was entitled 
to share in the proceeds of the sale to Weston Lumber Company as if 
he had not conveyed to Craig & Wolverton and had been named as a 
party in interest to the sale of the timber at $40 an acre. The défend^ 
ants by their answers denied the allégations of fraud and conceal- 
ment, and set out in full their version of the relations of the parties 
and the negotiations which ended in the sale to Weston Lumber Com- 
pany. Conner died during the pendency of the suit, and the cause was 
continued in the name of Levietta B. Conner, his administratrix. Aft- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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er considération of a great mass of évidence, including voiuminous 
correspondence befween the parties, the District Judge in a formai 
decree held that the plaintiff was not entitled to relief and dismissed 
the bill. 

It is but just to say before entering upon a review of this finding 
that the évidence leads to the conclusion that James S. Craig, and A. 
L,. Craig, who acted for Craig & Wolverton, believed themselves to be 
acting within their légal rights in their transactions with Conner. But 
their belief cannot protect them if Conner suffered loss, by reason of 
their dealings with him, which courts of equity hold to be fraudulent 
in the sensé that they were unfair. The books are full of cases in 
which bargains hâve been annulled because the parties acted on their 
own standards of right below the standards which courts of equity en- 
force. The conclusions of the district judge who tried the cause must 
always hâve great weight, but in this instance facts which seem dé- 
cisive are not in dispute, and this court must draw from them its own 
conclusions. 

The perspective will appear from a statement of the relations of the 
parties. John S. Conner was a jurist and afterwards a practising law- 
yer living in Cincinnati, Ohio, having little personal knowledge of the 
quantity and value of the timber. James S. Craig lived in West Vir- 
ginia near the land, and, though he had not had it surveyed or the tim- 
ber estimated, he had bought and sold similar property and was famil- 
iar with market values. For about 30 years he had the entire man- 
agement of the land, paid taxes and other expenses, conducted suits 
involving the title, and in ail respects acted for himself and for Con- 
ner. From time to time he made statements of his accounts to Connen 
and occasional adjustments were made. Although he and Conner sel- 
dom met, their relations were those of warm friendship, and Craig 
had voluntarily assumed toward Conner the position of a trusted agent 
and manager of the land. A. L. Craig was the son of James S. Craig, 
but he sustained no trust relation to Conner, and was of course free 
to deal with him at arm's length and to buy his timber at the lowest 
price. In 1907 Conner was in failing health, and though not in finan- 
cial distress needed money and was anxious to sell his interest in the 
timber if a fair price could be obtained. 

The negotiations were opened by a letter from Craig & Wolverton 
to Conner dated March 23, 1907. Conner was in great perplexity as 
to the price and the wisdom of making a sale and sought advice and in- 
formation from his friend and agent, James S. Craig. In responding 
to this call, Craig, except in two particulars, fuUy recognized and dis- 
charged his trust as the confidential adviser and agent of Conner. He 
told him in interviews and letters that he thought timber would ad- 
vance in price, that he would not sell his own interest at the price 
ofïered, and that he expected at some time in the future to get $40 an 
acre for the timber on his share of the land. He reminded Conner of 
his embarrassment in advising him in référence to a trade with his 
own son, but promised to give him ail the information he himself 
might hâve. He wrote on June 18th, after mentioning a number of 
sales of similar timber at smaller priées, 
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"stlU, In my own right and as your agent I am making written offers to close 
out our timber at forty dollars per acre and am having good hopes that I shall 
etagger on a man who can see that much In it for him and hâve the money to 
close at that price." 

Conner's letters show that he regarded James S. Craig's advice to 
be strong against the sale at the price proposed by Craig & Wolverton. 
Yet with ail this James S. Craig failed in the trust he had undertaken 
in the concealment of two important facts from Conner: First, on 
June 17, 1907, James S. Craig, for himself and as agent of Conner, 
had given to Q. R. Squires an option running till July 2, 1907, to 
buy the entire timber at $40 an acre ; and, second, on the same day he 
had promised to give Craig & Wolverton an option on his one-half of 
the timber in case Squires should not comply. Failure to communi- 
cate the latter fact would be of little conséquence but for its close con- 
nection with the concealment of the first. James S. Craig knew that 
Conner was in great perplexity as to his course, and as an intelligent 
business man he could not f ail to see what an important factor in Con- 
ner's considération would be the knowledge that Squires, with faith 
in his ability to comply, had taken an option on the timber at twice 
the price he then had under considération. Not only was the importance 
of this information manifest on its face, but the course of the transac- 
tion shows that both the Craigs regarded it of great moment. James 
S. Craig refused to bind himself to sell to his son while the Squires' 
option was in force. His correspondence with Squires, his renewal of 
the option, although his son was complaining of his course towards 
him, and his testimony in this case indicate that he was hopef ul of con- 
summating a sale to Squires. A. L. Craig regarded the Squires' op- 
tion so important that he wrote his father a letter, bitterly reproaching 
him for having given it, and in his testimony he says thaf after hear- 
ing of it, though he thought the price so excessive, a sale could not be 
made under it, and though he continued to write Judge Conner about 
allowing his firm to make a sale, yet he practically gave the matter up. 
It is true Squires did not comply, but he testified he was confident of 
his ability to comply, but for lack of time. 

Not only did James S. Craig and A. L. Craig allow Conner to place 
himself in the most embarrassing position of unwittingly giving an op- 
tion to Craig & Wolverton while the Squires' option was outstanding, 
but A. L,. Craig considered whether under his option he would not be 
entitled to the advantage of a sale at the higher price named in the 
Squires' option if it should be accepted. Under thèse facts it is not 
possible to accept the explanation made by James S. Craig that he did 
not mention the Squires' option because he attached no importance 
to it, and because he wanted to surprise Conner with good news if 
Squires complied. Nor is it possible to agrée that the statement above 
quoted from James S. Craig's letter to Conner of June 18, 1907, to 
the efïect that he was making written offers to close out the timber at 
$40 and that he had good hopes of staggering on a man who would 
take it at that price, was notice to Conner of the Squires' option. On 
the contrary this statement could not but lead Conner to the inference 
that there was no definite negotiation pending at the higher price men- 
tioned, and no definite prospect of sale to a particular individual. It 
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is most significant that this letter was written the day after the option 
was given to Squires and had been made known to A. L. Craig. It 
was carefully prepared by James S. Craig and typewritten by A. L. 
Craig. The letter is an elaborate and carefully guarded statement of 
the facts as seen by the writer and o£ his opinions. Careful perusal 
of it in view of the surrdunding facts, particularly the failure of James 
S. Craig to mention the Squires' option in his interview with Conner 
on July 4, 1907, forces the conclusion that information as to the 
Squires' option was intentionally withheld by James S. Craig, and that 
A. L. Craig availed himself of the concealment and obtained the sec- 
ond option from Conner overlapping the first in point of time at half 
the price. 

Focusing ail the circumstances on this letter and the interview of 
July 4, 1907, the attitude and motive of James S. Craig is brought in- 
to view. He saw his obligation to Conner and was unwilling to sacri- 
fice Conner's intereat for the benefit of his son ; but he knew that if 
the Squires' option failed and Conner sold his half interest for $20 
an acre^Jhere would be a strong inducement to the purchaser to ac- 
quire his own half interest at a greater price. But motive is not of 
paramount importance. Whatever be the motive, equity will not allow 
an agent and cotenant to take a greater price for himself to the ex- 
clusion of his principal and cotenant, when the principal and cotenant 
sells at the less price because of the agent's failure to disclose an im- 
portant fact which it was his duty to disclose. In the leading case of 
Van Horne v. Fonda, 5 Johns. Ch. 388, Chancellor Kent lays down the 
rule, which has since been often restated and foUowed, that the bare 
relation of cotenants créâtes "a mutual obligation" to deal "candidly 
and benevolently" with each other. In addition to this obligation and 
far beyond it in significance, James S. Craig voluntarily assumed the 
duties of agent and trustée, promising to keep Conner informed as to 
ail material facts which would aiïect his interest. The concealment of 
a material fact which induced Conner to sell at a lower price and con- 
tributed to his own sale at a higher price requires a court of equity to 
hold that, even if Craig & Wolverton had been innocent purchasers, 
James S. Craig should at least share with his principal and cotenant the 
benefit which he took. The rule that a trustée cannot be allowed to 
profit by such concealment is too f amiliar to require support by citation 
of authority. It is thus stated in Perry on Trusts, 206 : 

"Ail the knowledge of an agent belongs to his principal for whom he acts, 
and if the agent uses It for his own benefit he will become a trustée for his 
principal." 

[2, 3] 2. The rights of Conner against Craig & Wolverton are dé- 
pendent on a différent principle, for they were mère vendees dealing 
with Conner at arm's length and assuming no trust relation to him. 
The gênerai rule is that a vendee is not bound to disclose his knowl- 
edge of the property. But since the rule resta on the presumption that 
the vendor knows his own property, the moment silence passes into 
suppression the région of bad faith is entered; and a very small act, 
or very slight circumstances, will couvert concealment into fraud. 
Conlan v. Sullivan, 110 Cal. 624, 42 Pac. 1081; Faxon v. Baldwin, 
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136 lowa, 519, 114 N. W. 40. In Turner v. Harvey, Jacob, 187; Lord 
Eldon, speaking of the gênerai rule that a vendee may remain silent 
says: 

"But a very little is sufficient to afîect the application of that principle ; if a 
vvord, If a single word, be dropped which tends to mislead the vendor, that 
principle will not be allowed to operate." 

Hère the conduct of A. L. Craig is fatal to his daim that he merely 
exercised the right of a vendee to keep silence. He knew that his 
father, who was Conner's agent, was concealing the important fact 
of the negotiation with Squires, and availed himself of that conceal- 
ment to make a bargain with Conner. Where a vendee knows that a 
vendor is misled by a breach of trust of his agent, he cannot hold his 
bargain, because by availing himself of the breach of trust he becomes 
a participant in it. In such case the aid of the court is afïorded, not 
only against the trustée, but against ail claiming any benefit from his 
acts. Perry on Trusts, 172, and cases cited; Bush v. Bush, 1 Strob. 
Eq. 377 ; Wooddell v. Bruffy's Heirs, 25 W. Va. 465. 

Besides, A. L. Craig actively participated in at least one important 
act by which Conner was misled. The letter of June 18th from James 
S. Craig to Conner plainly conveyed to Conner on its face the impres- 
sion, contrary to the fact, that there was no deflnite negotiation pend- 
ing with any particular person for the purchase of the timber; and 
this communication, bearing that plain implication, was copied and 
mailed for his father by A. L. Craig. Participation of A. L. Craig in 
the concealment of James S. Craig precludes Craig & Wolverton from 
the benefit of their bargain with Conner. 

[4] 3. Little need be said on the défense of estoppel. This is not 
an action for rescission, for rescission would be impossible after the 
property had passed to Weston Lumber Company, an innocent pur- 
chaser ; but it is an action to déclare a trust in f avor of the plaintiff in 
one-half of the purchase money received from Weston Lumber Com- 
pany. This being so, it was not inconsistent with the right asserted 
that the plaintiff should use the money already paid to him. Equity 
does not require the absurd thing of repayment of money by the plain- 
tiff to be paid to him again with other money claimed by him. Pierce 
v. Wood, 3 Foster (23 N. H.) 519; Montgomery v. Pickering, 116 
Mass. 227 ; Wallace v. Sisson, 4 Cal. Unrep. 34, 33 Pac. 496. 

The charge that James S. Craig was to hâve a portion of the profit 
made on Conner's interest is not sustained by the prépondérance of the 
évidence. But the confessed and successful efforts made by the Craigs 
after the sale to Weston Lumber Company to conceal from Conner the 
sale at $40 an acre and to make him believe that James S. Craig had 
not sold his interest strengthen the conviction that they intentionally 
concealed from him the fact that Squires was negogiating for the tim- 
ber at $40 an acre. 

The resuit is that Conner's représentative must share in the pro- 
ceeds of the sale to Weston Lumber Company as if he had been named 
as a party in interest to the sale at $40 an acre. The évidence shows, 
however, that the sale was a most advantageous one, and Conner's es- 
tate will receive great benefit from the sale and the work of Craig & 
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Wolverton in making it, and that for their work in making the sale 10 
per cent, would be reasonable compensation. We think adjustment of 
the equities requires that Craig & Wolverton be allowed that com- 
mission on the one-half of the purchase money received and to be re- 
ceived from the sale to Weston Lumber Company, going to Conner's 
estate. Levietta B. Conner, administratrix of the Estate of John S. 
Conner, is entitled to receive one-half of the entire purchase money 
paid and to be paid by Weston Lumber Company, less the amount re- 
ceived from Craig & Wolverton, and less 10 per cent, commissions al- 
lowed to Craig & Wolverton. 
Reversed. 

On Pétition for Rehearing. 

Careful considération of the pétition for rehearing does not disclose 
any material point which was not carefully considered by the court in 
reaching its conclusion. It is impossible that the opinion of the court 
could be construed as holding that the administratrix of John S. Con- 
ner is entitled tg share in the proceeds of the sale of any property ex- 
cept that which was owned by John S. Conner and James S. Craig as 
tenants in common. It is true that at the argument mention was made 
of the insolvency of the Weston Lumber Company, but its agreement 
with Craig & Wolverton provided for a vendor's lien for the unpaid 
purchase money, and the court could not assume that the security was 
inadéquate nor could it require that Conner should act upon that as- 
îumption. Should the extremely improbable contingency arise that the 
amount received from Weston Lumber Company for Conner's half in- 
terest be less than the amount which Craig & Wolverton agreed to pay 
Conner, it will be time enough for the défendants to ask for the proper 
relief. But the court cannot allow such a remote possibility to influ- 
ence it to deny Conner's estate the right to participate in the advantage 
of the sale to Weston Lumber Company. 

The pétition for rehearing is dismissed. 
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(Circuit Court of Appeals, Seventh Clrouit. April 14, 1914. Reliearing De- 

Died May 22, 1914.) 

No. 2036. 

1. Railroads (§§ 75, 93*) — Right of Way — Location — Stbeet Crossings. 

Under Illinois law a railroad company may locate its right of way in a 
City, Including a way on or across streets without consulting the city, sub- 
ject to the limitation that construction on or across a street may not be 
undertaken without the assent of the city; but, when the city in fact as- 
sents, the property right becomes as completely vested as if the grant had 
been direct from the sovereign. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dlg. §§ 183-191, 260- 
265 ; Dec. Dig. §§ 75, 93.*] 

2. CoNSTiTUTiONAL Law (§ 297*) — Eminent Domain (§ 2*) — Vestep Riohts 

CiTT Ordinances — Railboads. 

Where défendant city passed an ordinance In 1909 providing for the 
séparation of the grades of a street from that of certain railroads cross- 

•For other caaes see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ing the samc, providing for an elevated structure on which the tracks of 
another company should be suii«rlmposed on the structure by which com- 
plalnant's tracks were to be carried over the street, and in order to com- 
ply with such ordinance complainant, at large expense, was requlred to 
obtain a new right of way to flt the required point or crossing, complain- 
ant thereby acqulred a vested property right to cross the street pursu- 
ant to the scheme of such ordinance, which right the clty could not im- 
pair, without compensation or without due process of law, by the subsé- 
quent passage of another ordinance requiring complainant to cross the 
street at another place and the right of way of such other company either 
north or south of the street crossing, so that the structure over the street 
should be two separate single elevated structures instead of two at the 
same point oue superimposed upon the other. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 297 ;* 
Eminent Domain, Cent. Dig. §§ 3-12 ; Dec. Dig. § 2.*] 

8. Railhoads (§ 98*) — Right of Way — Long or Cboss Steekts — Shiitino 
OB Elévation — Police Power. 

Though a fallroad company may insist on holding its perfected right of 
way latitudinally and longitudinally, a clty, in the interest of the pub- 
lic and in the exercise of police power, if authorized by the state so to do, 
may enforce a shlfting or élévation of the tracks wlthln the llmlts of the 
right of way on or across the streets. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. §§ 291, 292, 296 ; 
Dec. Dig. § 98.*] 

4. Raileoads (§ 98*) — Ceossino Street Grade — Séparation of Grades — 

Ordinances — Amendment. 

Where défendant city passed an ordinance in 1909 for the séparation 
of the grades of a street and certain railroad crossings, contemplating a 
structure by which one railroad was carried over the street above an- 
other, and complainant railroad company acquired a right of way to com- 
ply with such plan, a subséquent ordinance requiring the érection of sep- 
arate single structures over the street which would lessen and shorten 
the street grades and obviate the necessity of pumping surface water of 
the subway into the clty's sewers was not an attempt to appropriate com- 
plainant's property withln the constitutional prohibition of taking prop- 
erty, but was an attempt to exercise the police power as to the improve- 
ment of the street, but unenforceable In the absence of a lawful amend- 
ment of the plans under the former ordinance. 

[Ed. Note. — Eor other cases, see Rallroads, Cent. Dig. §1 291, 292, 296; 
Dec. Dig. § 98.*] 

5. Railroads (§ 98*) — Street Crossings — Séparation of Grades — Time. 

Where an ordinance providing for the séparation of grades of a street 
and certain railroads crossing the same provided for a structure on which 
the tracks of one railroad were superimposed on another and requlred 
that the élévation work be completed by December 31, 1911, the ordinance 
not having provided for a forfeiture or abrogation of the élévation plans 
in case of delay, the railroad company's fallure to complète the work 
within the time specifled dld not bar its rlghts in Its right of way that be- 
came vested under the ordinance. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 291, 292 296: 
Dec. Dig. § 98.*] 

6. Municipal Corporations (§ 724*) — Police Power — Damages — Citt'b Lia- 

BILITY. 

Where a city in the exercise of its police power attempted in good faltb 
to pass an ordinance changing the form of the structure by which a rail- 
road company should cross a street above the grade of a street, which 
ordinance was invalid, such invalidity dld not render the city liable for 

•For other cases see same topic & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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damages to the railroad company resulting from Increased cost of opéra- 
tion by reason of delay, caused by the ordinance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1545, 1561, 1568 ; Dec. Dig. § 724.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Suit by the New York, Chicago & St. Louis Railroad Company 
against the City of Chicago and Lawrence E. McGann, Commissioner 
of Public Works. Decree for complainant, and défendants appeal. 
Modified and affirmed. 

Charles M. Haft, of Chicago, 111., for appellants. 

John H. Clark and Robert J. Cary, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. This appeal involves principally the nature 
and éffect of an ordinance of 1909 and an amendatory ordinance of 
1912. 

Prior to 1909 appellee and the Lake Shore, the Pennsylvania, the 
Baltimore & Ohio, and the Illinois Central Companies operated rail- 
roads that crossed each other and public highways at grade in the neigh- 
borhood of Seventy-Ninth street in Chicago. The street ran east and 
west; the railroads, in a gênerai north and south direction. By the 
1909 ordinance a comprehensive scheme was adopted to separate the 
grade of the street from that of the railroads and the grades of the rail- 
roads from each other. At the point where appellee was to cross Sev- 
enty-Ninth street, the plan required the street to be depressed 17 feet, 
next above the street the elevated structure of appellee, and above that 
the elevated structure of the Illinois Central. To carry out this plan 
it was necessary for appellee to abandon its old right of way, and to pro- 
cure a new right of way north and south of the street, the assent of 
the city to cross the street at the new location, and a new easement to 
cross the Illinois Central right of way. In the ordinance the city as- 
sented to appellee's crossing the street at the new location. At great 
expense appellee secured a new right of way to fit the required point of 
crossing Seventy-Ninth street. Elévation work was to be completed 
by December 31, 1911. On that date work was progressing without ob- 
jection from the city, but nothing had then been donc in erecting the 
superstructure over Seventy-Ninth street, and the Commissioner of 
Public Works had not issued or been requested to issue a permit for 
that part of the work. 

In February, 1912, the city council passed an ordinance, amendatory 
of that of 1909, by which appellee was required to cross Seventy-Ninth 
street at a new location, and to cross the Illinois Central right of way 
either north or south of Seventy-Ninth street, so that at Seventy-Ninth 
street there should be two separate, single, elevated structures, instead 
of two at the same point, one superimposed upon the other. 

*For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexât 
216 F.— 47 
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After the adoption of the 1912 ordinance, appellee demanded of the 
Commissioner that he issue a permit for work at Seventy-Ninth street 
in accordance with the 1909 ordinance, unamended. Tiiis he refused 
on the ground that the demand was not in accordance with the ordi- 
nance as amended. 

ITiereupon appellee began this suit; and, after joinder of issues and 
production of proofs, the court decreed that appellee had a vested prop- 
erty interest in the right of way across Seventy-Ninth street as located 
by appellee under the 1909 ordinance ; that the requirement of the 1912 
ordinance that appellee should relocate its right of way was illégal and 
void ; that the commissioner should issue a permit for élévation work 
according to the plans of the 1909 ordinance ; and that appellee recover 
damages from the city in the sum of $31,290.42. 

[1, 2] Two distinct éléments, in our opinion, appear in the 1909 or- 
dinance. One is a grant of a property right. Under Illinois law a rail- 
road company has authority to locate its right of way, including a way 
upon or across streets, without Consulting the city. That authority 
flows from the sovereign. The only limitation is that construction of 
the railroad upon ùr across a street shall not be undertaken without the 
assent of the city. When the city assents, the property right becomes 
as completely vested as if the grant had been directly from the sov- 
ereign. C. & W. I. R. Co. v. Dunbar.'lOO 111. 110; Tudor v. Rapid 
Transit R. Co., 154 111. 129, 39 N. E. 136. And of course a vested prop- 
erty right cannot be taken away without just compensation or due pro- 
cess of law. Grand Trunk W. R. Co. v. South Bend, 227 U. S. 544, 33 
Sup. Ct. 303, 57 L. Ed. 633, 44 L. R. A. (N. S.) 405. So when Chicago 
by its assent expressed in the 1909 ordinance completed appellee's title 
to a right of way across Seventy-Ninth street at the designated place, in 
latitude and longitude, power was lacking thereafter to destroy or im- 
pair the property right by an ordinance of the character of that of 1912. 

[3] The other élément in the 1909 ordinance is the exercise of police 
power. lliough a railroad company may insist upon holding its per- 
f ected right of way latitudinally and longitudinally, a city in the inter- 
est of the public, if authorized by the state so to act, may enforce a 
shifting or an élévation of the tracks within the limits of the right of 
way upon or across a street. C. B. & Q. R. Co. v. Chicago, 166 U. S. 
226, 17 Sup. Cft. 581, 41 L. Ed. 979; C. I. & W. R. Co. v. Conners- 
ville, 218 U. S. 336, 31 Sup. Ct. 93, 54 L. Ed. 1060, 20 Ann. Cas. 1206; 
Grand Trunk W. R. Co. v. South Bend, 227 U. S. 544, 33 Sup. Ct. 303, 
57 L- Ed. 633, 44 L. R. A. (N. S.) 405. Undoubtedly the principal ob- 
ject of the 1909 ordinance was to command and control track élévation 
in the interest of public travel on Seventy-Ninth street. That législa- 
tion was under a power which would not be foreclosed by a contract to 
that efïect, even if the city had not expressly reserved the power in the 
1909 ordinance. But nevertheless the part of the ordinance that con- 
stitutes a grant of property rights must be upheld as f uUy as if the grant 
were in an ordinance by itself . 

[4] No change in the 1909 plans and spécifications of elevated struc- 
tures over Seventy-Ninth street was niade in terms by the 1912 ordi- 
nance. But the effect of that ordinance, if it had been accepted by ap- 
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pellee, or if the change of location of the right of way therein required 
could be enforced, would be to cancel the plans and spécifications of 
the two-storied elevated structure, and, according to the évidence of 
the engineers, the érection of separate, single structures at the locations 
indicated would do away with a large part of the dépression of Seventy- 
Ninth Street, lessen and shorten the grades, and obviate the necessity 
of pumping the surface water of the subway into the city's sewers. As 
the scope of an ordinance may properly be judged by its effect in opéra- 
tion (Yick Wo V. Hopkins, il8 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 
220), we deem the 1912 ordinance to be an attempt to exercise the police 
power with respect to the grade and drainage of Seventy-Ninth street 
and the élévation of railroad tracks thereover. It interfered with the 
use and enjoyment of the 1909 grant of the right to cross by ofïering 
as a substitute another grant and commanding that the latter alone be 
used, in order to improve Seventy-Ninth street ; but it did not profess 
to be an appropriation of appellee's property within the meaning of the 
constitutional prohibition of the taking of property. It did not even 
prohibit or interfère with the use of the 1909 grant generally, but only 
in the way specified in the 1909 plans. But inasmuch as there was no 
lawful amendment of the 1909 plans, the part of the decree that com- 
mands the Commissioner to issue appellee a permit to erect a structure 
over Seventy-Ninth street in accordance with the 1909 ordinance was 
proper. 

An objection to the decree is based on the alleged insuificiency of the 
évidence to establish appellee's acceptance of the 1909 grant. But in 
view of the admission in appellants' answers, "That it is true that the 
various railroad companies, in said ordinance of 1909 named, accepted 
said ordinance, as by the terms thereof was provided," it was needless 
for appellee to bring forward (and we will not examine) any évidence 
on that subject. 

Appellee introduced its corporate charter and évidence to show that 
by foreclosures, reorganizations, consolidations, and leases, it acquired 
in the village of Hyde Park (now a part of the city where Seventy- 
Ninth street and the railroad crossings in question are located) ail the 
rights granted to the original company that constructed the railroad 
now operated by appellee ; and the parties bave had an extended debate 
over the légal effect of that évidence. We refrain f rom setting out or 
discussing the détails, for we conceive it sufficient to say that in 1909 
appellee had légal capacity to accept the city's grant, and the city is not 
concerned collaterally with appellee's rights under other instruments. 

[5] A contention is advanced that no rights can be held under the 
1909 ordinance, because the élévation work was not finished by De- 
cember 31, 1911. As heretofore pointed out, two separate matters are 
contained in the 1909 ordinance. The time limitation is attached to the 
élévation provisions. It is not a définition of the duration of the grant 
of a right of way. Even as to élévation, time was not made essential ; 
no forfeiture or abrogation of the élévation plans was to be a consé- 
quence of delay in finishing the work. Moreover, the city treated the 
1909 ordinance as being in force by passing the 1912 amendatory ordi- 
nance. 



740 216 FEDERAL REPORTER 

Âppellants' assertion that the Illinois Central was an indispensable 
party is obviously without merit. Appellee counted solely on its own 
property rights. 

[6] Respecting damages, however, difficulties appear. During the 
élévation work appellee by a contract had arranged to bring its trains 
into the city over the Rock Island tracks at a charge of $4,470 a month. 
If the Commissioner had issued the permit when demanded, appellee 
could hâve completed its elevated structure over Seventy-Ninth street 
by November 1, 1912, and the detouring charge would hâve been borne 
as a part of the élévation expenses. But the Commissioner's refusai 
caused a delay beyond November 1, 1912, which was continuing at the 
time of the trial ; and the court awarded damages at the rate of $4,470 
a month from November 1, 1912, to the entry of the decree. Apart 
from a doubt whether the contract price for the use of Rock Island 
tracks (during which time appellee was being saved capital, operating, 
and maintenance charges on part of its own right of way) was the cor- 
rect measure of damages for interférence with the use of appellee's 
right of way across Seventy-Ninth street, and another doubt whether 
appellee alone should be permitted to recover the detouring charge 
when before suit appellee and the other roads had entered into a con- 
tract to do ail the élévation work jointly and to pay ail expenses, includ- 
ing this detouring charge, from a common fund, we believe there is a 
radical objection. It is elementary that a state is exempt from damages 
conséquent upon invalid législation in an attempted exercise of the po- 
lice power; the difficulty is in the application of the principle and its 
corollary respecting the delegated powers of municipalities. If a state 
should enact a passenger f are of a cent a mile and require double crews 
of trainmen; and if a railroad company, under duress of threats of 
prosecution and police interférence, should comply with the statute, 
but at once bring suit to enjoin its further enf orcement ; and if a court 
should refuse to hold the statute invalid on expert testimony as to its 
probably confiscatory efïect and should thereupon dismiss the bill with- 
out préjudice (Knoxville v. Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 
L. Ed. 371 ; Louisville v. Cumberland Tel. Co., 225 U. S. 430, 32 Sup. 
Ct. 741, 56 L. Ed. 1151) ; and if in a renewed suit the statute, on évi- 
dence of actual expérience thereunder, should ultimately be held invalid 
— it seems to us clear that neither the state, nor the Législature, nor the 
court, would be liable for the railroad company's damages through 
diminished revenue or increased expense while the validity of the stat- 
ute was being tested. And so if a city, in an invalid, but a good faith, 
attempt to exercise its delegated législative power over trades, should 
damage a tradesman by reason of the ordinance's making his business 
more expensive to conduct while he was having the ordinance adjudged 
invalid, the city would find shelter from damages under the state's im- 
munity. If the 1912 ordinance is not attributable to Chicago's govern- 
mental power received from and on behalf of Illinois, appellee may be 
entitled to its actual damages. But, for reasons stated in a prior para- 
graph, we think the ordinance was an invalid attempt to exercise in 
good faith the police power, and nothing but that. If an ordinance is a 
valid exercise of the power, those upon whom it opérâtes hâve no cause 
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of suit for injunction. It is only when injunction would lie on account 
of an ordinance's invalidity that a city needs to share in the state's ex- 
emption from damages. 

The decree is modified by striking therefrom the award of damages, 
and as so modified is : 

Affirmed. 



ST. LOUIS, I. M. & g. BT. CO. v. REED. 

(Circuit Court of Appeals, Eighth Circuit. August 29, 1914.) 

No. 4080. 

1. Railboads (§ 480*) — Action for Injuries bt Fike — Issues and Proof. 

In an action against a railroad company to recover for damage caused 
to plaintifC's property, principally an orchard, by a flre alleged to hâve 
been caused by one of defendant's engines, an allégation in the answer 
that the flre would not hâve reached the orchard, but for the Interférence 
of plaintiff's agent, which caused it to spread, constituted an affirmative 
défense, the burden of proving whlch rested on défendant. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dlg, §§ 1709-1716, 1733 ; 
Dec. Dlg. § 480.*] 

2. Appeal and Erroh (§ 970*) — Evidence (§ 546*) — Expert Witnbsses — Dé- 

termination OF Question of Competency — Revibw. 

Whether or not a witness is shown to be qualified to express an opin- 
ion upon questions of value is a prellminary question for the trial court, 
and its ruling thereon will not be disturbed, unless plainly erroneous as 
matter of law. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §1 3849- 
3851; Dec. Dig. § 970;* Evidence, Cent. Dig. § 2363; Dec. Dig. § 546.*] 

S. Appeal and Error (§ 1004*) — Rbview — Amount of Verdict. 

An appellate court will rarely, if ever, enter upon a considération of 
confllcting évidence of value, to détermine whether a verdict for damage 
to property is excessive. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947 ; Dec. Dig. § 1004.*] 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Action at law by Molhe E. Reed against the St. Louis, Iron Moun- 
tain & Southern Railway Company. Judgment for plaintifï, and de- 
fendant brings error. Aiifirmed. 

Thomas B. Pryor and Vincent M. Miles, both of Ft. Smith, Ark., 
for plaintifï in error. 

Robert E. Jackson, of Muskogee, Okl., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

REED, District Judge. The plaintifï, défendant in error, recovered 
judgment in the District Court against the railway company, plaintifï 
in error, for $1,133 and costs, as damages to her pasture, the destruc- 
tion of certain of the fences, and the burning of an orchard upon some 
17 acres of her land, alleged to hâve been caused by fire originating 

•For oUier cases see same toplc & i nxtmbbb In Dec. & Am. Blgs. 1907 to date, & Rep'r Indexe* 
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from a locomotive engine used by the railway company în operating 
its railroad in Oklahoma near to plaintiff's premises, and it prosecutes 
this writ of error to reverse such judgment. 

The errors assigned and relied upon in behalf of fhe plaintiff in er- 
ror are that the court erred: (1) In that part of its charge to the jury 
which placed the burden upon the railway company of proving that 
plaintiff or her agent set out the fire which burned the orchard. (2) 
In excluding the évidence of one of defendant's witnesses as to the 
value of the orchard destroyed. (3) That the verdict and judgment 
are excessive. 

[1] The plaintiff alleged as her cause of action against the railway 
company that in operating one of its passenger trains near to her 
premises it negligently failed to provide and employ suitable means 
to prevent the escape of fire from the engine, which engine set fire 
to dry grass and other combustible materials on her land near the 
right of way of the railway company; that by reason of a continu- 
ons body of such grass and material, said fire spread over her prem- 
ises, and without fault upon her part destroyed ten acres of pasture 
of the value of $5, five tons of hay of the value of $15, 130 fonce 
posts of the value of $13, and 101 live pear trees and 629 live apple 
trees of the alleged value of $4,279. 

In the answer as amended the défendant denied ail négligence upon 
its part, denied that plaintiff suft'ered any damages from any fire caused 
by its locomotive, and denied the value of the property as alleged by 
plaintiff. It answered f urther : 

"That If any of plaintiff's property was damaged or destroyed as alleged 
by her, such damage was the resiilt of her own négligence by reason of her 
failure to exercise ordinary care to protect her property from Injury or de- 
struction, which failure directly contributed to such loss." 

The court instructed the jury that the burden of proof was upon 
the plaintiff to prove the allégations of her pétition by a prépondér- 
ance of the évidence, and said f urther: 

"There are two main questions for you to détermine In this case; posslbly 
three. First, do you flnd by a prépondérance of the évidence that the rail- 
road company set out this fire In the opération of one of its trains, as charged? 
If you flnd that it did, then do you find that that fire was the proximate cause 
of whatever injury, if any, was done to the plaintiff's property or any part of 
It, and that you will détermine from the évidence in the case." 

It further charged: 

"Now, in a case of this klnd, a plaintiff who sees a fire started, and who, 
by a slight effort or reasonable effort, or the use of reasonable means withln 
his power, can prevent the injury of hls property, or any part of It, and stands 
by and does not do anything to prevent it, or if, on the other hand, he takes 
an active part in continuing the fire or spreading it, then, of course, he cannot 
ask a jury for damages in a case of that kind. It is charged by the railroad 
company hère in this case, and it is the theory of the défense, that If this fire 
was set by the railroad train as charged, that it would not hâve reached this 
orchard but for the Intervention of plaintiff's agent, elther in faillng to do 
what was in his power in stopping it from reaching the orchard, and which 
he mlght reasonably hâve done, or, in addition to that, in actually setting out 
flre hlmself, in such a way as to carry the flre on to his orchard. Now the 
défense must establish by a prépondérance of the évidence, if you find that 
the conditions were such that the fire might, but for this intervention on his 
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part, possibly bave reached the orehard ; of course, if you flnd that but for 
the intervention o( plainttff's agent the flre wonld net hâve reached the or- 
ehard at ail, then as far as the orehard is concerned there should be no re- 
covery in this case." 

Counsel for the plaintiff in error excepted to the charge as follows : 

"I want to save exceptions to the portion of the instructions plaeing the bur- 
den of proof upon the défendant to prove by a prépondérance of the testimony 
that plaintifC's agent set out the fire; that the burden is on the plaintiff to 
establlsh that the fire originated stralght from the train." 

It is upon that portion of the charge to which the exception was 
taken that the railway company predicates the assignment of error 
under considération. The charge, of course, must be considered as a 
whole; and, so considering it, the jury is plainly first told that the 
burden of proof is upon the plaintiff to prove by a prépondérance of 
évidence (1) that the fire was set out by the defendant's engine, and 
(2) that such fire was the direct and proximate cause of the injury 
to the plaintiff's orehard (the damage to that being the greater part 
of plaintiff's claim) ; thus covering the claim of the défendant that 
plaintiff's husband, acting as her agent in the matter, interfered with 
the fire and caused it to spread to and damage the orehard, that the 
burden was upon the défendant to establish this by a prépondérance 
of the testimony. This issue was presented by the défendant as an 
affirmative défense to plaintiff's alleged cause of action, in the event 
that the jury should find that the fire originated from the engine; 
and we think that the jury was correctly told that the burden of estab- 
lishing such défense was upon the railway company. There was no 
error, therefore, in the charge considered as a whole. 

[2] The défendant next complains of the action of the court in sus- 
taining an objection to a question to its witness D. F. Garvin asking 
an opinion as to the damage to the orehard. This witness lived some 
12 miles from the plaintiff's premises and owned an orehard of some 
9 acres which he said was "just a small orehard for family use." 
After testifying in substance to an expérience of some 20 years in 
the orehard business, but that he had never been in the plaintiff's 
orehard, never saw it only as he passed it on the train, and did not 
know the value of the land in that vicinity, but that it was about the 
same in quality as "that over at Henson," but was not acquainted with 
the value of land there, he was asked this question : 

"Q. Well, if the market value of land at McKee (a station near plaintiff's 
land) was S25 or ifSO an acre, either figure bas been testified to in this case, 
what would you say would be the différence in the market value of land of 
17 acres of land at $25 or .$30, located at McKee, with 629 apple trees on it, 
from 11 to 14 years old, before a fire passed through this orehard destroying 
it, and after a fire passed through the orehard destroying it. 

"Objeeted to by counsel for plaintiff. 

"By the Court: I don't think the witness has shown himself qualified as to 
the value. Objection sustained. Défendant excepta." 

This ruling is assigned as error. Whether or not a witness is shown 
to be qualified to express an opinion upon questions of value is a pre- 
liminary question for the trial court, and its ruling upon that question 
will not be disturbed unless plainly erroneous as matter of law. Still- 
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well Manufacturing Co. v. Phelps, 130 U. S. 520-527, 9 Sup. Ct. 601, 
32 L. Ed. 1035 ; St. Louis & S. F. Ry. Co. v. Bradley, 54 Fed. 630, 
4 C. C. A. 528. The witness Garvin was never in the plaintiff's 
orchard, and had only seen it from the train in passing, and said that 
he did not know land values in that vicinity. Clearly he was not 
shown qualified to answer the question, and there was no error in sus- 
taining the objection thereto. 

[3] It is fînally urged that the verdict is excessive. To détermine 
this would require a considération of conflicting évidence of values 
which an appellate court will rarely, if at ail, undertake. Chicago & 
Northwestern Ry. Co. v. O'Brien, 153 Fed. 511, 514, 82 C. C. A. 461 ; 
and see cases cited in Fox v. C. G. W. R. Co. (D. C.) 207 Fed. 886, 
889, and Gila Valley Ry. Co. v. Hall, 232 U. S. 94, 105, 34 Sup. Ct. 
229, 58 L. Ed. 521. 

There is an entire absence of anything in this case that would war- 
rant us in disturbing this verdict upon this ground, even if we wera 
authorized to do so. 

The judgment is affirmed. 



EALPH v. CHICAGO & N. W. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit August 29, 1914.) 

No. 4113. 

1. Cabbiesbs (i 320*) — Action ïob Injubt to Passengeb — Questions itob 

JUHT. 

Plalntlff was In charge of a sliipment of stock on defendant's railroad 
from a point in Minnesota to Chicago, includlng a car load of horses. On 
reaching Clinton, lowa, in the night, wlthout notice to plaintifC, the car of 
horses in which he was riding was taken out of the train and left in the 
yards. Plaintiff's testimony tended to show that he was not acquainted 
wlth the place, was unable to flnd any one and returned and stayed in 
the car. The night was very cold and stormy, and he was badly frozen. 
On the part of défendant, there was testimony tending to show that there 
was a llghted restaurant at no great distance from the car where plain- 
tifC could hâve found shelter. It was intended that the car should go 
through, without stopping for feed and rest. Helâ, that under such testi- 
mony there were questions of fact respecting defendant's négligence and 
plaintUï's contributory négligence which required the submission of the 
case to the jury, and that it was error to direct a verdict for the de- 
fendant. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325 ; Dec. Dig. 
§ 320.*] 

2. Oaekiers (§ 331*) — Injubt to Passenqee in Charge of Live Stock — Con- 

TKiBUïOBT Négligence. 

A provision in the contract that plaintifC would "be required" to ride 
In the caboose did not necessarily make it négligence for him to ride in 
the car wlth the horses, where it was with the knowledge of the tralnmen 
and without objection on their part 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 1371, 1374-1382 ", 
Dec. Dig. § 331.*] 

•For other cases ses same topio &. § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Action at law by Joe Ralph against the Chicago & Northwestern 
Railway Company. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

The plaintiff in error, a citizen of Minnesota, sued the railway 
Company, an Illinois corporation, in a state court of Minnesota to re- 
cover damages for a personal injury to himself while a passenger upon 
one of its trains, alleged to hâve been caused by the négligence of its 
employés. The défendant removed the cause to the United States 
District Court for the district of Minnesota, where a trial resulted in 
a directed verdict, and judgment for costs in favor of the défendant, 
to reverse which the plaintiff prosecutes this writ of error. 

Tom Davis and Ernest A. Michel, both of Marshall, Minn., for 
plaintiff in error. 

L. h. Brown, W. D. Abbott, and S. H. Somsen, ail of Winona, 
Minn., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

REED, District Judge. [1] The testimony on behalf of the plain- 
tiff shows or tends to show, that on November 11, 1911, a Mr. Dine- 
hart shipped from Slayton, Minn., two car loads of sheep, and one car 
load of trotting horses consigned to the Chicago Horse Sales Com- 
pany at the Union Stockyards, Chicago, 111. ; that plaintiff was an em- 
ployé of Mr. Dinehart and accompanied said stock as caretaker un- 
der the usual contract of shipment, leaving Slayton about 4 o'clock in 
the afternoon of that day on the line of the "Omaha" Railway Com- 
pany. At Butterfield Junction, about 50 miles from Slayton, the stock 
was transferred to the défendant company to be carried from that place 
to its destination, over its own line of road. The stock arrived at the 
Clinton (lowa) yards of the défendant at 10:45 p. m. Sunday, Novem- 
ber 12, 1911, via Mason City and Belle Plaine, division points on its 
line of road in lowa. The plaintiff' rode in the car with the horses 
from Slayton to Clinton with the knowledge of the conductors of the 
train, and without objection from any of them, to care for the horses 
and keep them quiet. The weather was somewhat stormy when the 
train left Slayton, turned cold some time Sunday, and was very 
cold and stormy, with a high wind, when it arrived at Clinton. At 
the Clinton yards the car of horses in which the plaintiff was riding 
was detached from the caboose, the rest of the train, and engine, and 
left there overnight. The plaintiff testified that he did not know that 
the car was to be set ont at Clinton, and expected it was to go on to 
Chicago that night; that there was feed for the horses in the car, and 
he carried his own luncheon and intended to ride in the caboose from 
Clinton ; that when he discovered that the car was separated from the 
rest of the train he got out and tried to find the caboose and engine, 
but was unable to do so and went back into the car with the horses, 
expecting that it would soon start for Chicago; the car not starting 
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as he expected, he got out to ascertain where in the yard he was ; that 
he saw no one nor any light, and because of the storm, the darkness, 
and his unacquaintance with the yard he was unable to détermine 
where in the yard he was and returned to the car, where he remained 
until morning; that he looked out of the car at différent times during 
the night, observed that it was storming, but saw no one, though he 
heard the movement of engines in the yard ; that the weather was ex- 
ceedingly cold, and during the night his feet were so frozen that he 
was unable to continue his journey in the morning; that he was at- 
tended by physicians of the company, who took him to a hospital in 
Clinton, where he remained for some six months ; that he suffered 
much pain and severe injuries to his feet from which he will never 
recover. The extent and character of his injuries are shown by the 
testimony of physicians. 

The principal ground of négligence alleged against the défendant is 
that its employés in charge of the train and the yard at Clinton failed 
to inform the plaintiff that the car of horses was to be set out at the 
Clinton yards and left there overnight; that in conséquence of its 
being so set out he was exposed to the severity of the weather, where- 
by his feet were frozen producing the injuries of which he complains. 

The answer of the défendant admits the receipt of the stock, in- 
cluding the car of horses and the plaintiff therein at Butterfield Junc- 
tion on November 11, 1911, to be carried by it to Chicago; the stop- 
ping of the car in which plaintiff was riding overnight in the yard at 
Clinton, and that while so in said car he suffered some injuries by 
exposure to cold; dénies that plaintiff was injured because of any 
négligence upon its part, and allèges that any injury sustained by him 
while in the car was caused solely by reason of his own neglect, and 
the risks and hazards necessarily incident to being and riding upon 
said train and car, which plaintiff well knew, appreciated, and as- 
sumed; and dénies ail other allégations of the pétition. 

The defendant's conductor in charge of the train from Belle Plaine 
to the Clinton yards testified that he did not see the plaintiff on his 
train ; that he heard stockmen on the train about 50 miles out of 
Clinton wondering where the man in the car with horses was ; that 
he did not try to find him or coUect his transportation, but told one 
of his brakemen to ascertain at De Witt, a station 19 miles from 
Clinton, if there was such a person in the car of horses ; that he also 
informed the yardmaster at the Clinton yards on arrivai there that a 
man was supposed to be in the car of horses, and that he would better 
look him up. The brakeman testified that before arriving at De Witt 
he overheard a conversation among some stockmen that they had seen 
nothing of the man in the car of horses for some time, and that they 
seemed worried about him; that when they got to De Witt he went 
to the car of horses, partly opened the door, saw a man in there, and 
asked him if he was ail right, and the man answered that he was, and 
wanted to know how far it was from Chicago, that he told him about 
155 miles; that they would get to the Clinton yards in about 35 or 
40 minutes ; that there was a restaurant there, where he could get a 
good hot meal, and could go to the caboose and sleep from there to 
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Chicago, or could go into the eating house; that he did not know 
whether his stock was going on or not, but presumed that it was. 

Defendant's yardmaster at the Clinton yards testified that the con- 
ductor of the train upon its arrivai there said that there was supposed 
to be a man in charge of the car of horses, that he had not seen him, 
and that "I had better look after him ; I did not go to the car to see 
about him, and didn't see the car itself that I know; of." 

The switch foreman at the Clinton yard testified that the train in 
question arrived there at 10:45 p. m., November 12, 1911; that he 
inspected the cars in that train ; that the conductor told him there was 
a man in a car with horses, and asked me if I wouldn't open that car 
when I came to it and see if the man in charge was there. I told him 
I would, and when I came to that car I stood on one of the truss rods 
and held my lamp up and hallooed, "Old man, are you alive in there?" 
He said yes ; he was lying alongside by the door in a blanket, and 
when he said he was ail right I got down and closed the door. This 
was 10 or 15 minutes after the train arrived. 

The car inspector testified that he went with the switch foreman to 
the car in question and testified, in substance, the same as the switch 
foreman, but none of them informed him that the car was to remain 
there overnight. There is other testimony that there was a restaurant 
at or near the switchyards, the distance of which f rom the car in which 
plaintifif was varied in the estimâtes of witnesses from 100 to 500 
feet; that there were lights in this restaurant and other buildings in 
or near the yards, and that those lights were burning that night; that 
the yards consisted of a dozen or more tracks diverging from a lead 
track; that switch engines were moving in the yards ail night; that 
trains were coming and going, and many men worked in the yards 
and buildings during the night. The foregoing is the substance of 
defendant's testimony. 

The plaintiff denied making the statements testified to by the brake- 
man, switch foreman, and car inspector, and denied seeing or know- 
ing of their coming to the car; denied knowing of the buildings or 
seeing the lights in the yard or of the men working therein, but said 
that he did hear the movements of engines, but could not tell where 
they were. 

At the conclusion of the testimony the défendant moved for a di- 
rected verdict in its favor upon the grounds: (1) That the évidence 
is insufficient to justify a finding that the défendant was in any way 
négligent or liable to the plaintifï ; (2) that the injuries resulted from 
plaintiff's own fault and neglect without any fault upon the part of 
the défendant or its employés ; (3) that under the contract of carriage 
in question plaintiff was bound to ride and remain in the caboose with 
which the train was provided ; (4) that the plaintiff assumed ail risk 
of the injury which he sustained ; (5) that the failure to notify plain- 
tiff of the delay of the car at Clinton was not the proximate cause of 
his injury; and (6) that the plaintiff had ample opportunity to leave 
the car and go to a place of comfort and safety after its arrivai in 
Clinton. The motion was overruled by the court. The case was then 
argued to the jury in behalf of both parties, the jury charged, and it 
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retired the afternoon of April 23, 1913. In the morning of April 24th 
it was brought into court and asked by the court if it had agreed upon 
a verdict. The foreman answered that it had net, and was net likely 
to agrée. The court addressing counsel for the défendant then said, 
"You may renew the motion for a directed verdict," which was ac- 
cordingly donc, and the court said, "The court grants the motion," and 
a verdict and judgment were entered accordingly, to which the plaintifï 
duly excepted. Upon what ground the motion was sustained does not 
appear. 

The testimony, a brief statement of which is set out above, shows 
without dispute that the plaintiff, a stockman 53 years old, in care 
of a car of horses, rode in the car with them from Slayton to the 
Clinton yards, where it was detached from the caboose and the rest 
of the train and engine and left overnight; that the destination of 
the car was Chicago, where it would hâve arrived early the next 
morning but for its delay at Clinton ; that the plaintiff did not know, 
and was not informed by any of the trainmen or yard employés, that 
it was to be left at Clinton. The def endant's testimony tends to show 
that the Clinton yard was lighted and a number of men working there 
during the night; that there was a restaurant or eating house near 
the yards, and other places where the plaintiff could hâve obtained 
comfortable accommodations and avoided exposure to the cold, and 
that it was solely because of his own want of ordinary care to pro- 
tect himself and his assumption of the risk of riding upon the train 
and in the car of horses that he suffered the injuries of which he com- 
plains. At the close of the testimony the défendant moved for a 
directed verdict in its favor upon thèse grounds, which motion was 
denied by the court, and correctly so, we think, because the testimony 
was such as to require its submission to the jury for détermination. 
After the jury had been out overnight and reported in the morning 
that it was unable to agrée, the court upon its own motion requested 
counsel for the défendant to renew its motion for a directed verdict, 
which being done, the court then directed the jury to return a ver- 
dict in favor of the défendant, which was done and a judgment en- 
tered thereon for the défendant for costs. In this we think the court 
erred, for disputed questions of fact must be submitted to a jury for 
détermination, unless waived by the parties. It is only when testi- 
mony is undisputed, or is so convincing or conclusive that reasonable 
impartial minds should reach but one conclusion, that the court may 
withdraw it from the jury and détermine, as matter of law, that the 
verdict must be in favor of one of the parties. The trial court recog- 
nized this rule in first denying defendant's motion for a directed ver- 
dict, and submitted the disputed questions of fact to the jury upon 
instructions quite as favorable to the défendant as it could rightly 
expect. Counsel for défendant do not question the rule, but insist 
that from the testimony of its employés it conclusively appears that 
plaintiff, by the exercise of ordinary care, could hâve avoided expos- 
ing himself to the severity of the weather by obtaining shelter in the 
restaurant or some of the other buildings in or near the Clinton yards. 
But this ignores entirely the plaintiff's évidence as to the condition in 
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which he was placed by setting out the car without being informed that 
this was to be donc, his entire ignorance of his surroundings and the 
condition in which he found himself by being left alone with the horses 
in a railroad yard of many tracks on a dark and stormy night. 

The shipping contract upon which plaintiff was riding contains a 
request, signed by him, that the time for confining the stock in the 
car without unloading for food, water, and rest be extended from 
28 to 36 hours, and it may be said that he must hâve known it was 
to be unloaded before reaching Chicago, and might be in the Clinton 
yards. But the shipment left Slayton at 4:10 p. m. Saturday, Novem- 
ber llth, and the 36-hour period would not expire until 4:10 a. m. 
of November 13th, and the train arrived at Clinton at 10:45 p. m. 
on the 12th, or 6 hours before the expiration of the 36-hour period. 
It might very properly be said that if the car was to be set out before 
the expiration of this period, the plaintiff should be informed thereof . 
The 36-hour period from Slayton was obviously intended to enable 
the carriage of the stock to Chicago without unloading for food and 
rest. 

[2] Again, it is said the plaintiff was bound under the shipping con- 
tract to ride in the caboose, and that it was his own fault in not do- 
ing so. The contract contains this provision, among others: 

"Men aetually In charge of live stock will be required to ride In the ca- 
boose attached to the train, and are prohlbited from getting on or offl cara or 
walking over them, while they are moving." 

This only provides that the plaintiff will be required to ride in the 
caboose. But the trainmen knew that he was riding in the car with 
the horses, and instead of requiring or even requesting him to ride in 
the caboose, he was permitted to ride in the car without objection, and 
a brakeman at Belle Plaine, the plaintiff says, requested that he ride 
in the car with the horses. 

The waybill accompanying the car of horses contains upon its face, 
among other things the following: 

"George Ralph in charge Clinton yards unloaded 6:00 A. M., 11/13/11. Re- 
loaded 4:30 P. M., 11/13/11. Fed— watered— rested. Car O No. 23816. ghip- 
per, C. E. Dinehart ; destination, Chicago Horse Sales Company, U. S. Yards." 

Defendant's testimony shows without dispute that the car arrived at 
the Clinton yards at 10:45 p. m., November 12th. An indorsement 
thereon shows that the car of horses was not unloaded until 6 a. m. the 
next morning. This indorsement was obviously made after the horses 
were unloaded, and presumably at the time they were reloaded. It 
appears, therefore, that they remained in the yards for something over 
eight hours, and that the plaintiff was with them during that time. 

The défendant cites and relies upon the décision of this court in 
McCullen v. C. & N. W. Ry. Co., 101 Fed. 66, 41 C. C. A. 365, 49 
L. R. A. 642, as authorizing the direction of this verdict in its favor 
because of the failure of the jury to agrée. The cited case does not 
support such contention. That case, it appears, had been three times 
tried upon substantially the same testimony, and each time the jury 
failed to agrée. It was again tried the fourth time upon the same 
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testimony and submitted to a jury which, after deliberating for 30 
hours without reaching a verdict, was recalled and directed to return 
a verdict for the défendant.. Of this proceeding, Judge Thayer, speak- 
ing for this court, said: 

"It bas been repeatedly held slnce the décision in Hallway Co. v. Ives, 144 
U. S. 408, 12 Sup. et. 679, 36 L. Ed. 485, tliat when the faots proven are such 
that reasonable men may falrly difCer upon the question as to whether there 
was négligence or net, the détermination of that issue is for the jury ; and 
taasmuch as 48 men, who hâve at varions times llstened to the évidence in 
this case, bave differed in opinion as to vi'hether tbe défendant was or was 
not négligent, we would perhaps be justifled in regarding that test as conclu- 
sive, and in remitting the case to the lower court to be retrled. In view of 
the numerous trials that bave taken place, we hâve thought it best, however, 
to consider the testimony attentlvely, and décide as to its sufflciency to sus- 
tain a verdict for the plaintifC, as it would hâve been our duty to do If the 
trial court, at the conclusion of the flrst trial, had of its own motion directed 
a verdict for the défendant." 

The court then refers to the testimony, reverses the judgment, and 
remands the cause for another trial. The fact that 12 men hâve lis- 
tened to the évidence and failed to agrée upon the question of de- 
fendant's négligence and the plaintiff's contributory négligence is but 
little,' if any, less cogent that the question of such négligence should 
be again tried. 

Of the testimony in this case we express no opinion as to the ulti- 
mate facts that should be found therefrom, and only say that it should 
hâve been submitted to the jury to détermine therefrom the alleged 
négligence of the défendant, the contributory négligence of the plain- 
tiff, and any other disputed questions of fact. The court erred, there- 
fore, in withdrawing it from the jury and itself determining thèse dis- 
puted questions. The judgment is reversed, and the cause remanded 
for new trial. 

Reversed. 



SCHWEIG V. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Blghth Circuit. July 29, 1914.) 

No. 4101. 

1. Masteb and Servant (§ 228*) — Mastbe's Liabilitt fob Injuet to Serv- 
ant — AssuMPTiON OF KisK — Employbrs' Liabilitt Aot. 

An employé of an Interstate railroad company, who worked for more 
than 54 hours out of 57 hours, assumed the risk of Injury by reason of 
his exhausted condition, and there can be no recovery for his death, due 
to such cause, under Employers' LiablUty Act April 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. ?t. Supp. 1911, p. 1322), unless the violation by the 
railroad company of some statute enacted for the safety of employés con- 
tributed to his death and exempted him from such assumption under sec- 
tion 4 of the act 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 670, 
671 ; Dec. Dig. § 228.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

»For other casea see same topic & § ndmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Masteb and Peevant (§ 94*)— Houbs or Service Act— Eailboad "Em- 
ployé." 

An employé, working ahout feedyards of an Interstate rallroad In help- 
Ing to unload, care for, and reload stock which in course of shiiiment was 
unloaded there for food, water, and rest, who while rlding on a swltch 
engine, from one part of thé yards to another. fell ofC and was klUed, was 
not within Hours of Service Act March 4, 1907, c. 2939, 34 i^tat 1415 (D. 
&. Comp. St. Supp. 1911, p. 1321), which defines "employés," as used 
therein, to mean "persons actually engaged in or connected with the move- 
ment of any train," and the fact that he had been required or permitted 
to remain on duty continuously for more hours than preseribed therein dld 
not constltute a violation of the act by the rallroad Company. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 159 ; 
Dec. DIff. § 94.* 

Hours of service of employés, .see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. C. A. 485. 

For other définitions, see Words and Phrases, First and Second Séries, 
Employé.] 

In Error to the District Court of the United States for the District 
of Minnesota; Chas. A. Willard, Judge. 

Action at law by Peter Schweig, administrator of the estate of 
Walter Schweig, deceased, against the Chicago, Milwaukee & St. Paul 
Railway Company. Judgment for défendant, and plaintiflf brings er- 
ror. Affirmed. 

For opinion below, see 205 Fed. 96. 

Ernest A. Michel, of Marshall, Minn. (Tom Davis, of Marshall, 
Mjnn., on the brief), for plaintiff in error. 

F. W. Root and Nelson J. Wilcox, both of Minneapolis, Minn., for 
défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

CARLAND, Circuit Judge. This was an action brought by Peter 
Schweig, the father and administrator of the estate of Walter Schweig, 
deceased, to recover damages for the death of the latter, alleged to 
bave been caused by the négligence of the railway company. 

A verdict was directed for the company by the trial court, and this 
ruling js alleged as error. It was alleged in the complaint and admit- 
ted at the trial that the train of 30 cars of stock, in connection with 
which Schweig was working when he was killed, was an Interstate train ; 
that the cattle that were unloaded from it and then reloaded had come 
from outside the state, and were destined for points outside ; that at 
the time of the accident the cars attached to the engine from which 
the deceased fell were cars that had come into Minnesota from an- 
other state, and with the exception of one thereof were destined to 
points outside the state. The facts as they appear in the record are 
substantially as foUows : 

The railway company has and maintains at Montevideo, Minn., ex- 
tensive railway yards, and as a part thereof maintains stockyards where 
cattle are fed and watered, and loaded into and ofif its cars. To f acili- 

*For other cases see same topio & § numbbk In Dec. & Am. Dlg3. 1907 to date, & Eep'r Indexes 
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tate the loading and unloading of cattle in the yards, certain platforms 
hâve been constructed alongside the tracks ; the floor of the platforms 
being level with the floor of the box cars. 

Walter Schweig, 16 years of âge, was employed by the railway 
Company in working in and about said yards, and in and about one of 
£aid loading platforms forming a part of said stockyards. He as- 
sjsted in loading and unloading cattle ; assisted in taking up and put- 
ting down toeboards, being small platforms leading from the railroad 
car doors to the loading platform and used to prevent cattle from 
falling down between the platform and the car. He puUed down 
water troughs on said interstate cars, said troughs being made of iron 
and built into the side of the cars, so as to become a part of the same, 
and helped to place sand in the cars preparatory to shipment of live 
stock. He also loaded hay into said cars for the purpose of feeding 
the cattle therein. 

Deceased and other employés were accustomed to ride on the en- 
gines of the company in going from place to place about the yards 
where their services were required. On the morning of October 1, 
1911, the day of the accident, a train consisting of 30 cars of live 
stock arrived at Montevideo. The cattle were unloaded and driven 
into the pens for food, water, and rest, and the empty cars were taken 
to the storage yards by the switch engine. 

At some time in the aftemoon, it being then time, in usual course, 
to reload thèse cattle, the switch engine went into the storage yard, 
attached itself to 21 of those 30 empty cars, and hauled them to and 
spotted them at the chutes for loading. The reason why the wholc 
30 were not handled in the one movement was that there were only 
chutes enough to accommodate 21 cars at one time. When the 21 
cars were loaded, the switch engine was attached to them for the pur- 
pose of taking them back to the storage yards, there to await the load- 
ing of the remaining 9 cars, which would make up the full original 
train of 30 cars for their further eastward journey. At this time 
three of the employés of the company, namely, Walter Schweig, the 
deceased, Charles Garrettsee, and Charles Yung, got onto the train to 
ride down into the storage yards. Later, while in the act of stepping 
over the coupling apparatus on the locomotive, Schweig fell off, and 
was run over and killed. There was testimony on the part of the 
plaintiff that Schweig was ordered to go down to the storage yards, 
but in the view we take of the case this becomes immaterial, as we 
think under the évidence that Schweig was not a trespasser in riding 
upon the engine. In approximately 5'7 hours next preceding the time 
of the accident, deceased had been on duty and working for the com- 
pany 54 hours and 40 minutes. There was évidence that deceased had 
fallen asleep the previous night at 10:30, while standing up eating a 
sandwich. The only négligence alleged âgainst the company was the 
act of permitting Schweig to so continuously work without rest. 

[1] Plaintiff in error claims that Schweig fell from the engine by 
reason of being in a tired and exhausted condition, although there 
is no direct évidence that this was so, and it is very doubtful whether 
there was sufficient évidence to go to the jury upon this subject (S. 
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Iv., I. M. & S. Ry. Co. V. McWhirter, 229 U. S. 265, 33 Sup. Ct. 858, 
57 L. Ed. 1179); but we do not détermine this question. Looking 
at the case as presented by the record, regardless of the Hours of 
Service Act, and treating the case simply as one under the Employ- 
ers' Liability Law (35 Stat. 65), it is clear that Schweig assumed the 
risk of injury by reason of the continuous hours of service, as hc 
knew better than anybody else his own condition, and as to whether 
he was taking any risks in continuing to work in his then présent con- 
dition, whatever it was. Therefore the verdict was rightly directed 
on this view of the case. It remains to consider whether the Hours 
of Service Act relieved Schweig of the assumption of risk. Section 
4 of the Employers' Eiability Act provides: 

"Sec. 4. That In any action brought against any common carrier under or 
by their virtue of any of the provisions of this act to recover damages for 
• * * the death of any of its employés, such employé shall not be held to 
hâve assumed the risks of his employment in any case where the violation by 
snch common carrier of any statute enacted for the safety of employés con- 
tributed to the • • » death of such employé." 

[2] It thus appears that if Schweig was within the Hours of Serv- 
ice Act, and the violation of the terms of that act was the cause of 
his death, he did not assume the risk. Section 1 of the Hours of Serv- 
ice Act provides: 

"That the term employés as used in this act shall be held to mean person» 
actually engaged In or connected with the movement of any train." 

We are not now to consider whether Schweig was engaged in in- 
terstate commerce, for that is admitted; but the question is, Was 
he actually engaged in or connected with the movement of any train? 
In riding upon the engine, Schweig and the other employés had noth- 
ing to do with its opération or movement. Their work was entirely 
independent of this, and it seems clear that in performing the work, 
which the record shows that Schweig performed, he was neither with- 
in the spirit or the letter of the Hours of Service Act. He was nei- 
ther engaged in nor connected with the movement of the train. 
Whether Schweig was tired and exhausted by reason of continuous 
service did not affect, and could not affect, the movement of the in- 
terstate train. This condition of the case.left the rule in regard to 
the assumption of risk operative, and defeats a recovery by the Per- 
sonal représentative of Schweig. Southern Railway Co. v. Crockett. 
234 U. S. 725, 34 Sup. Ct. 897, 58 L. Ed. 1564. 

Judgment below affirmed. 
216 F.— 48 
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OUTLOOK BNVELOPE CD. v. SHERMAN ENVELOPB CO. 

(Circuit Court of Appeals, First Circuit September 8, 1914.) 

No. 1066. 

Patents (J 328*) — Invention — Envelopb. 

The Callahan patent, No. 701,839, for an envelope, held vold for lack 
of patentable invention. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the Outlook Envelope Company against the Sher- 
man Envelope Company. Decree for défendant, and complainant ap- 
peals. Afïirmed. 

For opinion below, see 210 Fed. 630. 

Frederick P. Fish, of Boston, Mass., and Louis W. Southgate, of 
Worcester, Mass., for appellant. 

George O. G. Coale, of Boston, Mass. (Coale & Hayes, of Boston, 
Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

ALDRICH, District Judge. Our conclusion is that the Callahan 
patent, No. 701,839, June 10, 1902, for an improvement in envelopes, 
as explained by the record in this case, does not disclose patentable 
invention, and we agrée v^^ith the reasoning and conclusion of Judge 
Dodge in the District Court. The opinion of that court présents a 
lucid review of the state of the art in respect to open-slot envelopes 
with openings protected by transparent coverings, and a cogent analy- 
sis of the éléments of the complainant's improved commercial article. 

The idea of an open slot, though previously differently located on 
the face of the envelope, was old in the art, though perhaps of dif- 
férent shape. The same is true of transparent coverings, though in 
the mechanical sensé differently attached to the edges of the opening. 
Callahan did very little, if anything, beyond taking the idea of an 
opening, and the idea of a transparent covering, both of which were 
old, and adjusting them so-as to show the name and address of a com- 
munication sheet, which was to hâve a fold conforming to the inside 
dimensions of the envelope, which should arbitrarily hold the sheet 
in its place, so that the name and address only should be disclosed. 
We do not think the measure of ingenuity involved in the complain- 
ant's mechanical or commercial improvement brings it within the spirit 
of the Constitution as to intended patent monopoly and protection, or 
that his organization, or combination, amounts to invention, within 
the légal principles applicable to such a situation. 

The question of invention is satisfactorily dealt with in the follow- 
ing paragraph from Judge Dodge's opinion: 

"But notwithstanding tlie presuniption from the grant of the patent, and 
notwlthstanding the fact that the plaintlfC's envelopes hâve the commercial 

*For other cases see same toplc & 9 numbeb lu Dec. & Am. Digi. 1907 to date, & Rep'r Indexes 



FIETH-STESLING STEEL OO. V. BETHLEHEM STEEL CO. T55 

merlt referred to, I am unable to believe that the patentee's addition of the 
transparent cover to the open slot formerly used amounted to invention, in 
View of the state of the art at the time. Everytbing else in his combination 
was old, and the transparent cover which he added was old, except in its 
relation to the communication sheet folded so as to shov? the address through 
the slot without a cover, v?hich was one of the old éléments of the combina- 
tion. To arrange an envelope of the kind described in the Brown patent In 
such a way that the position of its transparently covered slot should corre- 
spond with the position of the name and address on a communication sheet 
within, so addressed and folded as to show them where the slot would dls- 
play them if uncovered, was not to make the old éléments combined produce 
any new mode of opération. The patentée could claim no invention so far 
as his communication sheet is concerned, nor any with regard to the function 
of at once protecting it and displaying the desired part of it which his en- 
velope performs." 

We think the reasoning of Judge Dodge in this respect perfectly 
Sound, and we accept it as décisive of the question of invention. 

The decree of the District Court is affirmed, with costs of this 
court. 



riRTH-STERLING STEEL CO. y. BETHLEHEM STEEL CO. 

(District Court, E. D. Pennsylvanla. September 10, 1914.) 

No. 431. 

L Patents (§ 328*) — Validitt and Infeingement — Projectile. 

The Davis patent. No. 945,492, for an armor plerclng projectile havlng 
In combination (1) a cavity for the required quantity of explosive, (2) 
the shape to most readily pierce, (3) the support of a nose of soft métal 
covering and surrounding the penetrating point so as to make Its power 
effective, (4) a shell or cap over the forward end of the projectile to glve 
the contour for prolorged flight, and (5) a cavity or air space in this 
shell in front of the soft nose of the projectile, so that the opération of 
the latter may not be hlndered, held to disclose patentable novelty and 
Invention, and also infringed. 

2. Patents (g§ 2S3, 317*) — ?uit fob Infbingement — iNJLfNCTiON — Manu- 

factures FOR United States. 

While the fact that an infringer of a patent for a projectile has con- 
tracted to manufacture the infrlnging projectile for the United States is 
no défense to a suit for the infrlngement, an injunction restraining the 
same may properly except from its opération the performance of such 
contract and the entering into and performance of like contracts with 
the government, leaving (;o complainant, as to such infringements, its 
remedy on an aceounting. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448-450, 452, 
559-565; Dec. Dig. §§ 2S3, 317.*] 

3. Patents (§ 1*) — Oonstkuction and Opération — Inventions Used iît 

United States. 

The patent laws cannot be so llmited by the courts as to exclude from 
their protection inventions which the United States may désire to use. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1 ; Dec. Dig. § 1.*] 

In Equity. Suit by the Firth-Sterling Steel Company against the 
Bethlehem Steel Comîîany. On final hearing. Decree for complainant. 
See, also, 199 Fed.353. 

*For other cases >«• sajne topic ft i ki7ubsb in I>ec. A Am. Dlgs. 1907 to date, & Rop'r IndezM 
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Melville Church, of Washington, D. C, for plaîntiff. 
James A. Watson, of Washington, D. C, for défendant. 
Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for thc 
United States. 

DICKINSON, District Judge. [1] The décision of this suit in- 
volves mainly the validity of the patent issued January 4, 1910, fol- 
lowing application filed April 21, 1908. The letters patent were 
granted to Cleland Davis, and are now owned by the plaintiff by assign- 
ment. The number of the letters patent is 945,492. There is no 
serions question of inf ringement. The real défense is lack of novelty ; 
ail the features of the claimed invention having been anticipated in 
the prior art. The gênerai claim of invention is for an improvement 
in projectiles. The type of projectile involved in the présent discus- 
sion is the armor piercing projectile. If the doctrine that prepared- 
ness for war is a preservative of peace holds good, the inventive genius 
•f the nation should be given every stimulus to apply itself in the di- 
rection hère indicated. At the présent tinie added emphasis is given 
to the concern which ail feel in the success which may attend such 
efforts. The history of the development of the art is in itself net 
uninteresting, and throws light upon the points in controversy. 

The contest between armor piercing projectile producers and armor 
plate manufacturers is an approach to the old one between resistless 
force and immobility. The advances made by the armor plate makers 
made the task of the projectile designer include the achieving of tw© 
necessary results. The projectile must both reach the plate and pierce 
it. It must reach it to pierce it, and must therefore hâve the prop- 
erty of long flight. It must pierce it when reached, and must there- 
fore be given the greatest possible power of pénétration. Failure in 
one rendered futile success in the other. The property of prolonged 
flight was early found in contour of form. Whether this was due 
t» inducing the projectile to take the trajectory of longest flight, or 
to the réduction of air résistance, or to both, the practical resuit was 
empirically discovered and universally accepted. The proper contour 
was found and could be reproduced at will. The problem of securing 
the greatest powèr of pénétration presented a dual aspect in finding 
a practical method of solution. The obvions and necessary resort 
to a fine sharp point encountered an obstacle to its success in that the 
hardened surface given to the armor turned aside, upset, or broke the 
point of the projectile. 

Passing by for the présent the advantages of the use of ductile or 
frangîble métal in the substituted means attempted to be used to pro- 
tect the point of the projectile, this was accomplished by means of 
the Johnson device. The sought for resuit was accomplished by what 
may be described, in a gênerai way, as jacketing the point of the 
projectile in other métal. The inquiry whether the success is due to 
the latéral support given to the point or to what would seem to be 
in efïect the same thing, the "radial inertia" of the enveloping métal 
being greater than its tensile strength, to the depressing of the plate 
an instant before the point is in contact or to the enveloping métal 
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making smooth the entrance of the projectile, may also be passed in 
tbis preliminary statement. We hâve the fact of a successful resuit. 
To recapitulate thèse results, we had the contour of shape for length 
of flight known. We had also the property of fullest pénétration se- 
cured. We had, however, no practical combined resuit, because the 
use of one of thèse known things was either to prevent or render 
futile the use of the other. No eflFective shot could as yet be fired, 
because, if the flight contour was given the projectile, it would reach 
the mark, but would not do its work when there, and, if the penetrat- 
ing device was employed, it could not do its appointed task because 
it would not reach its mark. To get over this dilemma, resort was 
had to the thought which would seem to He on the surface of the 
problem. The flight contour and the penetrating form, although alike 
essential and required to be both potentially existing in the projectile 
when inserted in the gun, did not function simultaneously but succes- 
sively. The one began where the other ended. The contour of 
flight had accomplished its appointed work when the mark was reached. 
It was not until then that the penetrating construction began its work. 
If, therefore, a temporary flight form could be given the surface con- 
tour of the projectile, which would inhere until the mark was reached, 
and would then be automatically discarded to make way for the pen- 
etrating form, the problem would be solved. This would seem not 
difiicult to accomplish. There were two seemingly obvious means of 
its accomplishment. The one was to give to the enveloping métal, 
which made the pénétration effective, the form contour, which length- 
ened the flight. The other was to supply the contour of flight form 
by means of a hollow enveloping cap or casing, which would be de- 
stroyed on impact. The seemingly obvious, however, is seldom true. 
Devices to accomplish the required resuit were tried, and the problem 
remained still unsolved. The causes of the failures we need not now 
discuss. They are referred to in connection with the spécial findings 
submitted herewith. The solution was finally found in the device 
which embodies the claims of the patent in suit. That it was at 
once attended with commercial success is undoubted. The failure 
of the solid form of point encasing métal was avoided by abandoning 
its use. The cap which failed was one which inclosed the naked point 
of the projectile proper. Its failure was escaped by the simple ex- 
pédient of retaining the soft métal nose feature within an enveloping 
shell or cap having the required flight contour. Success was achieved 
by making a complète projectile, which consisted of the projectile 
proper having a cavity space for sufiicient explosives to propel it, a 
sharp point f rom which a soft métal nose or protubérance protruded, 
so as to assure pénétration, and ail this fitted into a shell or cap hav- 
ing the required contour to give prolonged flight, and a cavity or air 
chamber in front of the soft métal nose, so that the cap would per- 
form its proper function without interfering with the penetrating 
function of the sharp point of the projectile and the enveloping métal. 
This design had inventive merit, and was, as has been said, a com- 
mercial success. Its merit is in a happy combination, which produced 
the required resulL It is easier to be sure of this than to state in 
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just what the novelty of the combination consists, because the device 
is of such suprême simpHcity. It stood the suprême test of merit and 
of novelty, however, in that it did what had not before been accom- 
plished. 

This brings it well within the established principle that the patenta- 
ble novelty of a combination is not denied by proof that ail its élé- 
ments, taken separately, are old. Hailes v. Van Wormer, 87 U. S. 
353, 22 L. Ed. 241. In what this combination results, the useful pur- 
poses accomplished by it, and of what the combination consists may 
be thus summarized: 

(1) It produces an improved effective armor piercing projectile. 

(2) This projectile is given the characteristics of both the greatest 
length of flight and power of pénétration by a method not before 
known of combining in one projectile the présence of (a) the contour 
of form productive of length of flight; (b) the sharpness of point to 
f acilitate pénétration ; (c) thé support of the point to give it strength 
as well as sharpness; (d) an arrangement and construction of the 
several parts, so that the use of one does not forbid the use of the 
others nor the functioning of one lessen the efficiency of the others. 

(3) The embodied design consists of an armored piercing projectile 
(a) having a cavity for the required quantity of explosives; (b) hav- 
ing the shape to most readily penetrate ; (c) having the support of a 
nose of soft métal covering and surrounding the penetrating point so 
as to make its power effective; (d) having a shell or cap over the 
forward end of the projectile, so as to give it contour of prolonged 
flight ; (e) having a cavity or air space in this shell in front of the 
soft nose of the projectile, so that the opération of the latter may 
not be hindered. 

It would give undue length to this opinion to do more than state 
the gênerai conclusions reached. We hâve accompanied the spécial 
findings of fact and conclusions of law filed herewith with some dis- 
cussion of the grounds of défense raised in this case. The gênerai 
conclusions reached are that the patent in suit is vahd; that the pro- 
prietary right of the plaintiff therein has been inf ringed by the défend- 
ant; and that the plaintiff is entitled to the usual decrees for an in- 
junction and accounting and for costs. 

[2] There is one modification, however, which should be made in 
the award of an injunction. The défendant is manufacturing pro- 
jectiles under a contract with the United States, who hâve been ad- 
mitted to intervene in tljis proceeding. The government is properly 
concerned only with the fulfillment of that contract. 

[3] We do not concède the right of the United States to maintain 
the further positions taken. They go in effect to the length of deny- 
ing the extension of the patent laws to inventions for which the gov- 
ernment may hâve use. Congress alone, and not the courts, can so 
limit them. The United States, considered as an indiyidual as well 
as its citizenship as a whole, is concerned with the policy of stimulat- 
ing the inventive genius of its people to the limit of their abilities. 
No real benefit is ever gained by withholding from any one his jvist 
rights. The remédies he is given are both légal and équitable. The 



FIBTH-STEKLING STEEL OO. V. BETHLEHEM STEEL OO. 759 

former is of right; the latter of grâce. The légal remedy is to ac- 
<:ord him proper compensation for any use made of his property. This 
does not deprive the govemment of the use of any invention which 
may be demanded by the public needs. It merely accords to the in- 
dividual just compensation, and this should not be withheld. 

The writ of injunction is to except from its opération any interfér- 
ence with the performance by the défendant of its contract with the 
United States and its entering into like further contracts. The decree 
for an accounting by the défendant may be made to secure the plain- 
tiff in ail its rights. The form of a decree, in accordance herewith, 
may be submîtted. 

We hâve accompanied this opinion with spécial findings of fact 
and of law. Thèse meet the défensive propositions advanced by coun- 
sel. The industry displayed and energy exhibited in their présenta- 
tion, however, justify adding perhaps unnecessary length to this opin- 
ion in discussing them. The défense is presented as summarized in 
six propositions. Thèse we hâve condensed into three, and discuss 
in a différent order from that in which presented. They are: (1) The 
patent has not been infringed. (2) The patent is invalid. (3) The 
patent can be infringed with impunity because défendant has con- 
tracted with the War Department to inf ringe it. 

1. Déniai of Infringement. 

The défendant itself supplies the swift réfutation of its own argu- 
ment in support of this position. It asserts most earnestly that the 
défendant is using the device, not of Davis, but of former Captain 
(now Major) Phillips. It avers just as earnestly that the Davis de- 
vice is identical with that of Phillips, and therefore anticipated by it. 
This is suicide. The only fact of différence between the projectile 
which it is manufacturing and that described in the patent is in the 
différence between the métal of one possible form of cap which could 
be made according to the Davis design and that made use of by the 
défendant. To give even the color of a différence, the assertion is 
made that the Davis invention consists of a spécial form of sheet 
métal cap, and that the défendant is using a métal cap, but not of sheet 
métal. It is sufficient to observe that the first assertion is unwar- 
ranted. The fact of infringement is found. Its déniai can scarcely 
be serions. The only suggestion of a basis for it is in the unsuccess- 
ful effort to avoid infringement by the method of cap adjustment, 

2. Invalidity of Patent. 

This objection is multiform. The déniai of novelty is one. The 
argument takes for its text the title given the invention in the spéc- 
ifications "a contour cap for projectiles." If it were true, as asserted, 
that ail Davis did was to design a cap to be fitted over or fastened to 
the front end of any projectile, there would certainly, in view of the 
prior State of the art, be no novelty in this, except whatever novelty 
the spécial make of cap might possess. Mère assertion, however, does 
not always prove a fact, and is never an argument. Davis did more 
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than this. To deny to his design the merit of a combination, as de- 
fendant's argument essays to do, is to refuse to follow the very défini- 
tion of a patentable combination which is approvingly quoted. Most 
of the éléments, indeed it may be said ail the éléments, except the 
idea of the combination itself, may be said to be old. Herein, how- 
ever, lies the novelty, as well as the utility, and the conséquent merit 
of what was accomplished. Hence also its patentability. The aggre- 
gated éléments were contour of flight, penetrating shape, supporting 
nose, hollow cap, and projectile proper. Merely putting together 
thèse old éléments produces at most only the aggregated functions of 
them ail. Bringing them into the contact of a mère aggregation may 
indeed destroy the opération of some of the éléments considered sep- 
arately, but the aggregated resuit can be no more than the sum of 
ail. Its fullest product is a mathematical addition. A true combina- 
tion produces a new and différent, at least in the sensé of an addi- 
tional, resuit. A product springs from the manner in which the élé- 
ments are brought together, which is not présent in ail of them, con- 
sidered as the mère sum of separate units. The resuit is one of mul- 
tiplication or of the addition, plus something else. Every true com- 
bination, however, has its key. Every arrangement of separate blocks 
which form an arch possesses always a keystone and sometimes ce- 
rnent. The Davis device uses thèse old éléments in a novel combina- 
tion. Not only were thèse éléments, taken separately, old, but the 
idea of a combination was itself old. To thèse attempted combina- 
tions référence has already been made. The failure of each consisted 
in the loss of function which the éléments separately had. The flight 
function was retained. The ballistic quality was lost. The device 
which expanded the soft métal nose of the projectile into a huge 
proboscis, having the flight contour, doubtless failed because the mass- 
ing of the métal in front of the point destroyed its supporting func- 
tion by crowding the métal which surrounded the point, thus destroy- 
ing its "radial inertia." The hollow cap device failed because there 
was no nose to the projectile point; this feature having been dropped 
out of the combination, and the métal of the cap itself not serving, as 
it was expected to do, as a substitute for the nose. The change from 
ductile to f rangible métal in the solid and hollowed tip was also barren 
of results. The thought which saved the day was the simple one of 
combfning with the other éléments, not the hollowed cap with the 
naked point of the projectile proper, but with the nose as well as 
point. It is the simplicity of the combination which makes it look 
like a mère aggregation. 

Right hère is the high-water mark of the argument for the défense. 
A standard projectile, at the time of the Davis device, might well 
be considered as one with a soft nose incasing a sharp point. A hol- 
low contour cap was part of the then art. To merely cover the one 
with the other is an idea so simple as to seem a mère aggregation. In 
the simplicity of a device may, however, consist its chief merit. It 
may well be a case of "the simplest is the best." Right hère must be 
kept in mind another feature of the condition of the then art. No 
successful complétée projectile was known. The army and navy 
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experts had applied themselves to the task of doing just what Davis 
has donc — to find the proper combination. We cannot therefore deny 
it to hâve the merit of novelty as vifell as value, although it doubtless 
deserves the criticism directed against it by défendant of not making 
any great call upon the inventive faculties. The patent laws extend 
the promise of reward, however, to the exercise of the humblest tal- 
ents, as well as to inventive genius. The only toll it exacts is that 
the product shall possess inventive merit. The criticism of the find- 
ings and reasoning of the examiner is not, however, well based. In 
the claims which he allowed, and in those which he held to be too 
broad, he showed discriminating judgment. The prior art disclosed 
a cavity cap, into which the naked point of the projectile penetrated. 
It was able to show a projectile proper, in which the point was be- 
hind and surrounded with soft métal. It possessed no projectile as 
a whole in which there was interposed soft métal between the point 
and the cavity. In conséquence, the examiner allowed claims for the 
last and disallowed those for the first. He disallowed also the claims 
for devices in which the soft métal was around but not in front of 
the point. This was because hère, as in the devices then already 
patented, the point projected into, or at least met, the cavity. 

This brings us to the défense of anticipation, so far as involved 
in the state of the art before the Phillips design. This is best presented 
in the Hadfield patent. The strength of the argument lies in this : 
In the Hadfield device, as in the Davis design, the essential idea was 
to surmount the projectile designed for pénétration with a hollow 
cap, which would transform the projectile as a whole into one having 
the qualities of prolonged flight. The then prior state of the art as 
to the ballistic form of projectiles must be remembered. The sharp 
point form of projectile had not as yet been adopted. Hadfield dealt 
with the projectile proper as it was. It is within the limits of fair 
surmise that, had the pointed form with the soft métal nose been then 
in use, his design would hâve incorporated it. In this lurks the only 
doubt in the way of a finding that the Davis idea had not been an- 
ticipated. Although, however, Hadfield might hâve incorporated the 
sharp point feature, had it then been known, he in fact did not. He 
might also hâve overlooked the combination of nose and point, as 
did those who first foUowed him. He might also hâve extended his 
design by first discovering the merits of the sharp point feature and 
then incorporating it with the others. Hère again, however, he did 
not. The possibility of what he might bave donc does not detract 
from what Davis did. 

This brings us chronologically to the Phillips, Wheeler and Mc- 
Kenna, and the Davis idea. The fact that they ail were in quest of 
this idea, and that they independently, though successively, found it, 
shows two things: First, the prior art was short in accomplishment. 
Second, the idea, although perhaps easy to find, had the value which 
they at once and ail now recognize it to hâve. The Wheeler and 
McKenna discovery is disposed of by the statement of the admitted 
fact that it was after that of Davis. Phillips was ahead of Davis in 
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point of time, but of this there are thèse things to be said. In the 
first place, it is by no means certain that Phillips had conceived the 
Davis thought. How far the peculiar feature of having lubricating 
openings through the soft nose absorbed his whole thought, we can- 
not be sure. The Davis idea was, however, there whether Phillips 
was consciously alert to its présence or net, and this would doubtless 
constitute anticipation. In the second place, no one, so far as this 
record discloses, knows whether the Phillips design would hâve jus- 
tified itself in practice. It has never been tried. The chief of ord- 
nance doubted it, and the fact that it was not tried indicates that its 
promise of success was not inviting. The présence of the large num- 
ber of lubricating perforations justifies the criticism of counsel for 
plaintiflf of the possible, although lurking, danger of an undue weak- 
ening of the point support. In the third place, and this most concerna 
us, the Phillips design was never reduced to practice. The argument 
of défendant in the line of the facts showing it to hâve been in the 
course of practical application, although stretched to undue length, 
falls short of reaching convincement. The Phillips idea never pro- 
gressed beyond the incubating stage. As it likewise was never the sub- 
ject of printed publication, it does not detract from the légal déserts 
of the Davis invention, unless the latter was pirated. Suspicion, 
prompted and pointed by self-interest, might suggest the charge, but 
there is absolutely nothing to justify such a finding. We pass the 
charge of lack of utility with the observation that defects in mechani- 
cal construction or in the material of construction do not show ab- 
sence ol merit in an invention. 

3. Governmental Use. 

A brief référence to the final stand of the défense will conclude its 
considération. Whether governmental use should be excepted from 
the exclusive proprietary righfs given to the patentées is a policy for 
the considération of Congress, not of the courts. The argument based 
upon the ruling in Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 
56 L. Ed. 771, ignores the distinction that the right of action given 
by the act of 1910 against the government does not grant immunity 
to any private trespasser upon the rights of patentées. The Bethlehem 
Steel Company, and not the United States, is the défendant hère, and 
to say that, because of the government use of thèse projectiles, the 
plaintifï is deprived of a remedy for wrongs done it is to confuse the 
power to issue writs of injunction with the exercise of the discrétion 
of the courts in their issue. The distinction also between légal rights 
and particular forms of remedy, légal or équitable, should not be 
lost sight of . We cannot too clearly keep before us the thought that 
équitable relief is always of grâce and never of right, unless given by 
act of Congress, as well as the thought that ail légal rights are to be 
kept inviolate. The plaintiff can be accorded its full légal rights with- 
out in any way interfering with the work of the army or the navy. 
To attempt the latter would be an act of manifest foUy. The decree 
allowed meets this view of the case. 
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Findings of Fact 
The court finds the following facts : 

(1) The plaintiff is the owner by assignment of the rights of the 
patentée in letters patent No. 945,492, issued January 4, 1910, on an 
application filed April 21, 1908. 

(2) The patent was allowed by the Patent Office after hearing and 
argument, in which ail the points of défense now raised were heard. 
Neither the United States nor the défendant were parties to this hear- 
ing or proceeding, and the existence of a description by Captain (now 
Major) Phillips of a similar form of projectiles was not known to 
the Patent Office. 

(3) Captain (now Major) William A. Phillips, of the Ordnance 
Bureau of the War Department, devised and designed a projectile, 
and on May 4, 1907, put his ideas in the form of and incorporated 
them in a drawing. They were never put in practice, however, nor 
embodied in the concrète form of a projectile, nor were they ever 
made public. The drawing remained on file with the bureau, but the 
ideas were never tested by a trial. The patentée received no benefit 
from and had no knowledge of the Phillips design. 

(4) On April 21, 1908, there was, in the state of the prior art, knowl- 
edge that a certain contour given to a projectile would prolong its 
flight by reducing the air résistance and by flattening the trajectory 
of the projectile. It had been experimentally determined and become 
known what contour would produce the best results in this respect. 
The patentée of the patent in suit availed himself of this knowledge 
and incorporated this contour in his design. 

(5) It was likewise known that the ballistic efïects of shots were 
increased by drawing the penetrating end of the projectile to a fine 
point and incasing this with a relatively soft métal, so as to form a 
nose for the projectile. The known resuit was that by this means the 
integrity of the piercing point was preserved and supported during 
pénétration or the opération was facilitated. This soft métal nose 
was in use before the marked sharpness of point had become the ac- 
cepted form of projectile. The observation may be added to this find- 
ing that the principle to which this device owed its success was a mat- 
ter of opinion. The varions théories advanced are those enumerated 
in the opinion filed herewith. The resuit is doubtless a combined re- 
suit; ail the causes suggested operating to a common end. One es- 
sential thing is the latéral support given to the point by the "radial 
inertia" of the incasing métal around the point being greater than 
the force of the deflecting tendency and the tensile strength of métal 
forming the nose of the point, and the latter being so adjusted to the 
"radial inertia" as that the pénétration was well begun before the de- 
flecting force operated. 

(6) It was obvious that, to make an effective shot, the projectile 
must possess the power both of prolonged flight and fullest pénétra- 
tion, and it was known that thèse properties could be conferred by 
giving the projectile proper the penetrating shape and inclosing it in 
the proper contour of flight; thèse différent forms to hâve such 
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duration as that the latter would be destroyed when the effectiveness 
©f the former came into opération. What was not known, however, 
was the means of securing the full benefits of the one without inter- 
fering with the effective functioning of the other. The known de- 
vices were two. One was to so shape the nose of enveloping soft 
métal as to give it the contour of greatest flight. This was to make 
a solid head or projection incasing the point of the projectile. The 
other was to incase the projectile proper in a métal cap having the 
desired contour. The gênerai idea expressed by each method was the 
samç. The hood was to answer the double purpose of affording the 
flight property and give the required ballistic qualities by having both 
the flight form and being so disposed about the point of the projectile 
as to function as the métal nose was known to do. Neither device 
was a success. To make clear this finding and that which follows, 
some observations upon the causes of thèse failures are called for. 
To hâve the fuUest ballistic properties of the projectile évidence them- 
selves, the mark must not only be reached, but the projectile must 
be moving with the highèst possible velocity, and its point must be 
protected from fracture or deflection when the impact cornes. If 
the sohd métal cap was not given the proper form, length and velocity 
of flight were lost. If this form were preserved, it could be done 
only at the cost of interposing a mass of métal in front of the point 
of the projectile. This mass of métal would not function as did a 
mère nose of soft métal disposed about the point. The support of 
the point is required to be a latéral support. This support must corne 
from the radial inertia of the métal immediately around the point. 
The effect of massing métal in front was to destroy the radial inertia 
of the métal around the point by crowding. Disposing the métal of 
this solid cap differently changed the radius of the head, and this 
was found to lessen the penetrating effectiveness of the projectile. 
The dififîculties of the problem were increased by the fact that the 
cavity provided for explosives weakened the head at the section of 
maximum strain, unless the orthodox radius of the head was pre- 
served. The simple cap device was also a failure. This was due to 
the fact that it was either destroyed before impact, because the inertia 
of the cap caused it-io be pierced by the point of the projectile, or, if 
preserved, the métal of which it was composed would not function 
as would the soft métal nose. The substitution of frangible for duc- 
tile métal was found not to be a help but a détriment. 

(7) After and because of the discovery made by this patentée, it 
became known that, by incorporating in the previously made devices, 
and combining with the éléments already présent, the feature of an 
air space or cavity in the cap, the greatest flight and ballistic prop- 
erties of the projectile were both preserved, and the former design 
was changed from a failure into an assured and accepted success. 
The salient feature of thèse successful caps is this cavity or air space 
în front of the soft métal nose given the projectile. The space in 
front of the nose of the projectile may be wholly empty or filled or 
partially filled for weight or otherwise without impairing the efficiency 
of the cap, if the filling is easily penetrable. 
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(8) The novelty and utility of the design of the patentée consists in 
the features that there can thereby be manufactured an armor pierc- 
ing projectile which is an improvement over any which could before 
be made, giving to the projectile proper increased efSciency; that the 
projectile thus made possesses the properties of both length of flight 
and ballistics in greater degree than projectiles before existing, and 
that tHese results are accomplished by combining in one projectile, in 
a manner not before known, the tapering shape or contour which is 
productive of the greatest length of carry, the sharpness of point re- 
quired for the greatest power of pénétration, coupled with the sup- 
port of the point, so as to make its sharpness effective by preventing 
the point from being upset, and such an arrangement and construc- 
tion of the several parts as that the functioning of the one does not 
interfère with the efficiency of the others. 

(9) The design of the patentée consists of an armor piercing projec- 
tile of standard, or any desired type, having any desired cavity for ex- 
plosives, any desired degree of sharpness to enable it to most readiiy 
penetrate, with the point protected and supported in any desired man- 
ner to make its power of pénétration effective, with the point inclosed 
in a shell or cap so formed as to give the whole projectile any desired 
contour to promote length of flight ; the shell having a cavity or space 
in front of the nose of the projectile proper, so that the functioning 
of the nose construction may not be hampered. 

(10) The patentée bas invented or discovered a new and useful 
improvement in armor piercing projectiles not before known or used 
by others in this country, and not patented or described in any printed 
publication in this or any foreign country before his invention or 
discovery thereof, and not in public use or on sale prior to April 21, 
1908. 

(11) The invention and discovery of the patentée consists of those 
things set forth in claims 1, 2, 7, 8, 9, 10, and 11 of his application 
for letters patent, as follows: 

"1. The combination of a pointed armor piercing projectile; a soft métal 
cap surrounding and supporting the point of said projectile; and a contour 
cap secured to said projectile having a shape adapted to give to the projectile, 
as a whole, that contour best adapted for piercing the air with the minimum 
résistance, and said contour cap, when in position on the projectile, leaving 
a hollow space between its extrême forward point and the forward point of 
said soft métal cap, substantially as described. 

"2. The combination of a pointed armor piercing projectile ; a soft métal cap 
surrounding and supporting the point of said projectile ; a conoidal contour 
cap struck with a radius of substantially six diameters of the projectile ; and 
means for so securing said contour cap to said projectile as to leave a cham- 
ber between the front of said soft métal cap and the extrême point of said 
contour cap, substantially as described." 

"7. An armor piercing capped projectile having a sharp nose and a cap sur- 
rounding and supporting the nose of the projectile and provided with a cham- 
bered fore portion; the latéral faces of said chambered portion being gentlv 
convergent forward to approximately a point. 

"8. A cap for sharp-pointed armor piercing projectiles having a base por- 
tion recessed to receive the tip of a projectile and to support it laterally and 
adapted to be secured on the tip of the projectile and a chambered front por- 
tion extending approximately to a sharp point. 

"9. A capped armor piercing projectile, the cap of which has a cbamber im 
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front of the projectile point; the solld portion of the cap belng dlstrlbuted 
malnly around but not in front of tlie nose of the projectile. 

"10. A cap for a polnted armor piercing shell having a cliambered front por- 
tion adapted to lie in front of the projectile point and recessed at the rear 
so as to fit around and laterally support the nose of the projectile; sald 
recess extendlng nearly through the unchambered portion of the cap. 

"11. A cap for polnted armer piercing projectiles having a radius of curva- 
ture of substantlally six tlmes the dlameter of the projectile, and comprislng 
a hoUow polnted contour portion and a portion adapted to laterally Burround 
and inelose the projectile point" 

(12) The défendant has, since fhe grant of letters patent owned 
by plaintifï, made and ssld improved armor piercing projectiles sub- 
stantially identical with the projectile covered by said patent, and has 
infringed the same. 

Conclusions of Law. 

The court finds the foUowing conclusions of law: 

(1) Letters patent, No. 945,492, are valid, and the plaintiff has, and 
since March 9, 1910, has had, the sole and exclusive right to make 
use and vend the improved armor piercing projectiles described in 
claims 1, 2, 7, 8, 9, 10, and 11 of the application for said letters patent. 

(2) The défendant has infringed upon said right of the plaintiff by 
making and vending projectiles, and is guilty of an infringement of 
said patent. 

(3) The plaintifï is entitled to a decree for an accounting for profits. 

(4) The plaintiff is entitled to a decree allowing a writ of injunc- 
tion, excepting from the opération thereof ail dealings between the 
United States of America and said défendant. 

(5) The plaintiff is entitled to a decree for its damages. 

(6) The plaintiff is entitled to a decree for costs. 



HITCHCOCK V. AMERICAN PLATE GLAPS CO. et aL 

(District Court, W. D. Pennsylvanla. September 10, 1914.) 

No. 12. 

Patents (§ 328*) — Validity and Infringement — Appabattjb toe Gbinding 
Plate Glass. 

The Hitchcock patents, No. 934,442 and No. 934,612, each for a grind- 
Ing apparatus. No. 1,056,415 for apparatus for applylng abraslves to grind- 
Ing apparatus, and Ko. 1,056,416 for method of applylng abraslves to 
grinding apparatus, ail having spécial référence to the art of grlndlng 
the surfaces of plate glass and to the gradlng of the sand used for sucU 
purpose, conceding thelr validity, are very narrow in seope and limlted 
to the précise apparatus describei As so construed, held not infringed. 

In Equity. Suit by Halbert K. Hitchcock against the American 
Plate Glass Company and James W. Cruikshank. On final hearing. 
Decree for défendants. 

Christy & Christy, of Pittsburgh, Pa., for plaintiff. 
Charles M. Clarke, of Pittsburgh, Pa., for défendants. 

*For other cases s»» saiB* tapie & S numbub In Dac. A Am. Dlga. IMT to dftte, & R«p'r Indexât 



HITCHCOCK V. AMEEICAN PLATE GLAS8 CO. 767 

ORR, District Judge. The bill charges the défendants with infringe- 
ment of certain claims of four separate patents of the United States 
issued to and owned by the plaintiff. Thèse patents and the numbers 
of the claims alleged to be infringed are as f ollows : Patent No. 934,- 
442, dated September 21, 1909, for grinding apparatus, claims II, 12, 
and 13. Patent No. 934,612, dated September 21, 1909, for grinding 
apparatus, claims 2 and 3. Patent No. 1,056,415, dated March 18, 
1913, for apparatus for applying abrasives to grinding apparatus, claims 
3, 6, 9, 15, 20, and 23. Patent No. 1,056,416, dated March 18, 1913, for 
method of applying abrasives to grinding apparatus, claims 1, 2 and 6. 
The défenses relied upon as shown in the answer, are invalidity of the 
patents and noninfringement. 

The patents and the présent case hâve spécial référence to the art of 
grinding the surfaces of plate glass. The necessity of grinding plate 
glass arises from the fact that no known rolls which can be used to 
roll the molten glass into sheet form will render the glass smooth 
enough to take the final polish which renders it lustrons and trans- 
parent. Grinding machinery, therefore, is employed in connection with 
an abrasive substance, by means of which the glass is brought to an 
even surface. The abrasive substance in common use is sand, and the 
opération is successfully carried on by the use of a coarser sand at the 
beginning and progressively finer sands as the opération progresses, 
until the sheet of glass or the plate glass is ready for polishing, which 
is donc with différent substances. The glass to be ground is placed and 
fastened upon the surface of a round table. Above the table, and 
therefore above the glass, is apparatus to which is attachée polishing 
bars, called runners, which rest loosely upon the surface of the glass. 
The table is whirled around at high speed, and the sand and water 
which are deposited on the surface of the glass are carried beneath 
the runners, which are rotated frictionally by the rotation of the table, 
and in this manner cause the sand to wear away the surface of the glass 
to the desired smoothness. 

What has thus been briefly said is a statement, so far as it goes, of 
the process in use prior to the time of the application for any of the 
patents in suit and as it is in use to-day. The patents hâve to do only 
with the method of applying the abrasive and conserving the same for 
use in repeated opérations. 

Long prior to the application for the patents, the abrasive was used 
over and over again, and methods were employed for the séparation 
of the abrasive, so that the coarser and the finer sands might be, to some 
extent at least, classified or graded. The method then ordinarily in use 
was as f ollows : Coarse ungraded sand was shoveled into a long V- 
shaped trough elevated above the table and somewhat inclined thereto, 
from which it was washed by means of a stream of water from a hose 
through a smaller trough and upon the surface of the glass upon the 
table. Around the table was a gutter into which the sand and water 
was caused to flow by the rotation of the table after it had performed 
its function as part of the grinding opération. From this gutter the 
mixture fiowed into a ditch, in which were placed several barriers, over 
which the water and the sand suspended therein was required to flow, 
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but which served to trap some of the heavier and larger grains of used 
sand which were precipitated on the hither side of the barrier or baf- 
fle, over which the water and the smaller grains of sand fl.owed into the 
next compartment, and so on. The ditch ended in what was caJled the 
fine sand house in a long rectangular basin or pair of basins having an 
overflow at the end opposite that at which the sand and water entered. 
Thèse precipitated sands were taken from the différent compartments 
o{ the ditch and re-used in the grinding opération as required; the 
coarser sands being taken immediately from the ditch to the table 
through the V-shaped trough, while the finer sands were kept in bins 
to be thrown upon the table when required in the grinding opération. 
Hitchcock, the plaintiff, with a view to improving the methods then in 
use, conceived the idea of storing the successive grades of sand in sus- 
pension in a grading tank until the time for each grade to be used, and 
of permitting each grade to be discharged from the tank directly upon 
the table as required. 

In his patent No. 934,442, he states, after describing the prior meth- 
ods and his gênerai purposes : 

"The apparatus comprises the usual grinding mechanism in conjunctioa 
with a grading tank adapted to separate ttie abrading material into its 
varions grades, and eo located as to permit of its discharge to the grinding 
mechanism. My grading tank is so constructed that a stream of fluid passe» 
upwardly from the tank at a constantly decreasing veloàty, thereby coun- 
terbalancing the normal downward velocity of the particles of material in 
the tank and holding them in suspension in predetermlned positions, -which 
positions dépend upon the upward velocity of the water, the frietional sur- 
face of the particles and the weight of the particles. The particles in which 
the ratio of the weight to the frietional surface is largest take the lowest 
positions, as the normal downward velocity of a particle through the water 
dépends upon this ratio, which ratio, in particles of the same shape and 
density, Increases with the size of the particles. The larger and more com- 
pact particles thus corne to a position of equilibrium in a stratum in the bot- 
tom of the tank, where the upward velocity is greatest, while the other parti- 
cles arrange themselves in a séries of strata, the ratios of weight to résist- 
ance in llquid of the particles composing which strata decrease as the dis- 
tance from the bottom of the tank increases. After the material has been 
graded, the contents of the tank is drawn off from the bottom, thus supply- 
ing the coarsest material to the table to do the rough grinding, and, as the 
surface of the glass is reduced, a flner and finer quality of material is sup- 
plied, until ail the material has been withdrawn from the tank, and the plate 
under treatment has been reduced to the required degree of smoothness." 

His drawings and his expressed préférence in the spécification con- 
template a tank having the shape of an inverted cône. The sand mixed 
with water flows from the gutter around the table into a sump pit, from 
which it is f orced up into the cône through its apex, and is maintained 
in suspension in the cône by a jet of water f orced upward through the 
mixture. The claims of this patent reHed on are as f oUows : 

"(11) Apparatus for supplying abrasive to grinding or smoothing mecha- 
nism, eomprising, in coœbination with a mechanism using an abrasive with 
water, a grading tank in position to discharge to the said mechanism, means 
whereby the abrasive in the tank is separated into a plurality of grades lying 
at différent levels and ranging fromi coarse to fine, and connections from the 
tank to the grinding mechanism arranged to automatically discharge the coars- 
est material to the grinding mechanism flrst, and subsequently the oth«si 
grades in the order of the size of the particles eomprising the grades. 

"(12) Apparatus for supplying abrasive to grinding or smoothing meoho- 
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nlsm, comprlslng, in combination wlth a mechanism using an abrasive with wa- 
ter, a grading tank in position to discharge thereto, means for carrying abra- 
sive in suspension to tlie tank, and means whereby the abrasive Is majntained 
in suspension in the tank untll discharged to the grindlng mechanism. 

"(13) Apparatus for supplying abrasive to grinding or smoothlng mecha- 
nism, comprising, in combination with a mechanism using an abrasive with wa- 
ter, a grading tank in position to discharge thereto, means for carrying abra- 
sive in suspension to the tank, means whereby the abrasive is malntained in 
suspension In the tank until discharged to the said mechanism, and means 
whereby the proportion of abrading material to water may be varied." 

The éléments of thèse combination daims are as follows : 

Claim 1 1 : (a) A mechanism using an abrasive with water ; (b) a 
grading tank in position to discharge to the mechanism; (c) means 
whereby the abrasive is separated into grades at différent levels ; and 
(d) connections from the tank to discharge the material to the grind- 
ing mechanism in the order of the size of the particles beginning with 
the coarsest. 

Claim 12 comprises the éléments (a) and (b) of claim 11, and the 
additional (c) means for carrying the abrasive in suspension in the tank 
and maintaining the same until discharged to the grinding table. 

Claim 13 contains the same combination as claim 12, with an addi- 
tional élément (d) means whereby the proportion of grading material 
to water may be varied. 

Patent No. 934,612 shows an élaboration of the idea embodied in the 
patent just considered, and describes an organized plan for grading the 
abrasive and f eeding it to a plurality of grinding tables. It shows pairs 
of grading tanks similar to the grading tanks of the other patent. It 
shows means of discharging the abrasive material, not only upon the 
grinding tables, but means for discharging the finer sand into smaller 
tanks or into storage boxes, as may be desired. The grading tank in 
the patent now under considération is not différent from the grading 
tank in the patent just considered. The claims of the patent No. 934,- 
612 in dispute are as follows : 

"(2) Apparatus for supplying abrasive to grinding and smoothlng mechan- 
ism, comprising in combination with a mechanism using an abrasive wlth wa- 
ter, and having a drainage plt, a prelimlnary grading tank having an admis- 
sion passage leadtng from the plt to the bottom of the tank, means for secur- 
Ing a flow of llquid up through such passage and the tank, a second grading 
tank in position to discharge to the said mechanism, and a passage for con- 
ducting a portion of the llquid from the first tank to the second tank. 

"(8) Apparatus for supplying abrasive to grinding and smoothhig mechan- 
ism, comprising In combination wlth a mechanism using an abrasive with wa- 
ter, and having a drainage plt, a prelimlnary grading tank having an admis- 
sion passage, leading from the plt to the bottom of the tank, means for se- 
curing a flow of llquid up through such passage and the tank, a second grad- 
ing tank In position to discharge to the said mechanism, means for securlng 
an upward flow of llquid therethrough, and a passage for conducting a por- 
tion of the llquid from the flrst tank to the second tank." 

The combination of éléments in claim 2 is : (a) A mechanism using 
an abrasive with water and having a drainage pit; (b) a preliminary 
grading tank having a passage from the pit to the bottom of the tank ; 
(c) means for securing a flow of liquid up through such passage and 
the tank; (d) a second grading tank in position to discharge to the 
mechanism ; and (e) a passage from the first to the second tank. 
216 F.— 49 
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The combination of éléments in daim 3 is the same as that in claim 
2, with the additional élément (f) means for securing an upward flow 
of liquid through the secondary grading tank. 

The said patents Nos. 934,442 and 934,612 may well be consîdered 
together in the light of the prior art, because the applications therefor, 
as well as the patents, bear even date respectively. That sand mixed 
with water will remain in suspension to a greater or less degree, ac- 
cording to the movement or agitation of the mixture, is a f act of which 
mankind generally hâve knowledge. That sand is more or less graded 
by settling in moving water in such manner that the heaviest partiales 
are the fîrst to fall, while the finest are the last to settle, must hâve been 
known to ail who hâve been familiar with running brooks or with the 
sandy beaches of the océan. Hitchcock does not, as indeed he could 
not, claim the discovery of such phenomenon of nature. He claims the 
invention of apparatus by which such processes of nature may be con- 
troUed for a new and usef ul purpose in a new manner. 

Taking up the éléments of the several claims, in view of what has 
been alrcady said, it is to be observed that: (a), the mechanism using 
the abrasive with water and having a drainage pit, is old. As to ele- 
«inent (b), a grading tank, being the équivalent of the old partitioned 
ditch, cannot be broadly claimed, but must be limited to the form de- 
scribed in the patents, unless the claims further limit or enlarge its 
character or functions. In the first patent, we find the tank "in posi- 
tion to discharge to said mechanism." This language suggests an ele- 
vated position by which gravity becomes an operating force. 

United States Patent to Murnane, No. 719,978, of February 3, 1903, 
shows grading tanks or boxes elevated above the level of the grinding 
mechanism by which the graded sand mixed with water may be dis- 
charged thereto. It is clear, therefore, that the grading tank of the 
several claims must be limited to the grading tank having the function 
and opération of the patent as therein specifically described. This is 
emphasized by considération of élément (c) of claim 1 1 of No. 934,442 ; 
i. e., means whereby the abrasive is separated into grades at différent 
levels. Means for separating into différent grades is old, and therefore 
the means described in the speciiication of the patent must be intended, 
except as limited by the words "grades of différent levels." There is 
no way indicated in either of the patents whereby the abrasive may be 
kept at différent levels, except by the use of the particular form of 
grading tank. The élément (d) of claim 11, being the connection to 
discharge the material from the tank to the grinding mechanism, must 
be limited to the connections described in the spécification, as other 
means of applying the graded material are in use. Elément (c) of 
claim 12 must be limited to the means described in the spécification, 
because some means of carrying and maintaining sand in suspension 
hâve always been known. Elément (d) of claim 13, means whereby the 
proportion of sand to water may be varied, must also be limited to the 
means described in the spécification, because other means were known 
and used. Patent No. 934,442 must therefore be limited to the con- 
struction therein described, except as to the form of the grading tank, 
whose function and use must be limited to that described in the patent. 

Of patent No. 934,612, élément (a), the mechanism using the abrasive 
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with water has a drainage pit which is old. Elément (b), tlie grading 
tank, has a passage from the pit to the bottom of the tank, as in patent 
No. 934,442. Elément (c), means for securing a flow of liquid up 
through said passage and the tank as securing the upward flow of liq- 
uid, is old. Elément (d), a second grading tank, is but a duplication of 
the tank of patent No. 934,442 ; and élément (e), a passage from one 
tank to another, must be deemed old, unless limited to that described 
in the patent. The élément (f) of claira 3, being means for securing an 
upward flow of liquid through the second tank, must be limited to such 
as are shown in the patent. Patent No. 934,612 must also be limited to 
the construction therein described, except as to the form of the grading 
tanks, whose function and uses must be limited to those described in 
that patent. 

Taking upnext the patents No. 1,056,415 and No. 1,056,416, it is to 
be observed that the former covers an apparatus for applying abrasives 
to grinding apparatus and the latter a method of applying the same, 
which method is the one which the apparatus of the former patent is 
adapted to practice. The apparatus shown in the drawings of both 
patents is the same, and the descriptive portions of the spécifications 
are identical. It is unnecessary to dwell upon the spécifications at any 
great length, or to analyze severally the claims of each patent which are 
the subject of this litigation. It is with doubt that the court has been 
able to find that there has been any substantial advance over other pat- 
ents of Hitchcock, two of which hâve been already mentioned and one 
of which will be hereafter referred to. 

The claims of patent No. 1,056,415, which are in dispute, are as fol- 
lows: 

"(5) Apparatus for applying abrading material to grinding and smoothing 
meehanism, comprising, in combination, grinding meclianism, a preliœinary 
grading tank arrangea to receive the material from the grinding meehanism, 
a secondary grading tank in position to dischargé to the grinding meehanism, 
means for producing a downward travel of the material relative to the liquid 
in both of said tanks, a conduit for conducting liquid and material from the 
preliminary grading tank and discharging the same into the secondary grad- 
ing tank, and means for independently vvithdrawing the liquid and materia* 
from the différent strata of said secondary grading tank. 

"(6) In apparatus for applying abrading material to grinding and smooth- 
ing meehanism, the combination of grinding meehanism, a preliminary grad- 
ing tank, a secondary grading tank, each provlded with means for independ- 
ently discharging material tUerefrom at différent levels, a conduit for con- 
ducting the liquid and material from the grinding meehanism to the pre- 
liminary grading tank, a conduit for conducting the liquid and material from 
the preliminary grading tank and deposlting the same directly in the secon- 
dary grading te,nk, and means for delivering material separately from différ- 
ent levels from the second grading tank to the grinding meehanism." 

"(9) Apparatus for applying abrading material to grinding and smootliing, 
meehanism, comprising, in combination, grinding meehanism, a preliminary 
grading tank arranged to receive the material from the grinding meehanism, 
a secondary grading tank in position to diseharge to the grinding meehanism, 
means for maintaining the material in suspension in liquid in both of said 
tanks, a conduit for conducting liquid and material from the preliminary grad- 
ing tank and discharging the same into the secondary grading tank, and 
means for independently withdrawing the liquid and material from the différ- 
ent strata of said secondary grading tank." 

"(15) Apparatus for applying abrading material to grinding and smoothing 
meehanism, comprising, in combination, grinding meehanism, a grading tank. 
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means for maintalning the materlal in suspension in a Uquid In said tanli, and 
means for independently and separately withdrawing material from difEerent 
levels in said tank and condueting the same to said grindlng mechanism." 

"(20) Apparatus for applying abrading material to grindlng and smoothing 
mechanism, comprising, in combination, grindlng mechanism, a gradlng tank, 
means for maintalning the material in suspension In a Uquid in said gradlng 
tank, a conduit and means for returning the material from the grinding mech- 
anism and discharging the same into said gradlng tank, and means acting 
simultaneously wlth the Introduction of the material into said tank for sep- 
arately and Independently withdrawing material from différent levels therein 
and condueting the same to the grindlng .mechanism." 

"(23) Apparatus for applying abrading material to grinding and smooth- 
Ing mechanism, comprising, in combination, a gradlng tank in position to dis- 
charge to said mechanism means for introducing a Uquid containing divlded 
material in suspension into said tank, and a Uquid supply pipe extending 
downwardly into said tank and discharging at the bottom thereof, and an 
overflow pipe from the upper portion of said tank." 

The daims of patent No. 1,056,416, which are in dispute, are as fol- 
lows: 

"(1) The method of applying abrasives to grinding and smoothlng mecha- 
nism, whlch conslst In separating the material mixed with a liquld in a suita- 
ble vessel or tank Into différent grades, withdrawing said grades separately 
and in any desired séquence from said vessel, condueting the same dlrectly to 
the grinding mechanism, and returning the same to the gradlng vessel whUe 
stlU mixed with the Uquid and Introducing the same into the top of said 
vessel or tank and regrading the same. 

"(2) The method of applying abrasives to grinding and smoothlng mecha- 
nism, which consista in separating the material mixed wlth a liquld in a suita- 
ble vessel or tank into différent grades, withdrawing said grades separately 
and in any desired séquence from said vessel, condueting the same dlrectly to 
the grindlng mechanism, and returning the same to the gradlng vessel while 
still mixed with the liquld and introducing the same into the top of said ves- 
sel or tank and regrading the same; said gradlng, regrading, and circulation 
belng carrled on in an unlnterrupted cycle with the material constantly mixed 
with the Uquid." 

'•(6) The method of applying abrasives to grinding and smoothlng mecha- 
nism, whlch consists in separating the same in a suitable vessel or tank into 
différent grades, condueting the same in a state of suspension to the grind- 
ing mechanism, regrading the used material in a separate vessel, withdraw- 
ing the finer grades in said vessel from circulation, and condueting the sev- 
eral coarser grades from said vessel to the flrst-named vessel and regrading 
the same; said gradlng, prelimlnary gradlng, regrading, and circulation be- 
ing carrled on in an unlnterrupted cycle with the material constantly mixed 
with the liquld." 

In the spécifications of thèse patents the patentée states : 

"In my patent Ko. 934,441, Issued September 21, 1909, is described and 
claimed a certain process for gradlng fine material in suspension, and in my 
patent No. 934,612, September 21, 1009, I hâve illustrated and described cer- 
tain apparatus for gradlng material, condueting the same to a grinding ap- 
paratus, and then returning it for regrading. The opération of the apparatus 
for gradlng or separating the materlal into grades of the présent application 
has certain gênerai resemblances and foUows the same broad principle as that 
described In my patent No. 934,441, above identifled." 

The patent No. 934,441 was ofifered in évidence and throws light 
upon the constructions of the patents in suit. That patent is for a 
process of which patents No. 934,442 and No. 934,612 are for appara- 
tus by which said process may be used. That process contemplâtes the 
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«se of a single grading tank, the opération of, which is described in the 
patent therefor in language similar to that hereinabove quoted from 
the spécification of patent No. 934,442. The patent No. 934,441, by 
its drawings and as well its spécification, contemplâtes the withdrawal 
of the différent grades of suspended abrasive from the grading tank 
at the respective levels as the same may be required. There are varia- 
tions in the method of the last patent for the withdrawal of the abrasive 
in the manner aforesaid, which are so slight as seem to be improperly 
regarded as protected by the later method patent or that apparatus pat- 
ent. The spécifications in the later patents clearly show that the grad- 
ing tank of the Hitchcock patents is the grading tank of patent No. 
934,441, and no other. The duplication of grading tanks and the dupli- 
cation of connections thereto and therefrom cannot give much support 
to the position urged by the plaintif! that the said patents are of great 
novelty. Expressing grave doubts of the validity of the two later pat- 
ents, the court, however, is disposed to sustain them as being but very 
narrow in their scope and as limited to the précise apparatus, as indi- 
cated in the drawings and spécifications. Having thus limited the scope 
of the several patents relied upon by the plaintiflF, the question of in- 
fringement must be disposed of . 

From ail the évidence in the case, the court must find that there has 
been no infringement. The method and the apparatus used by the de- 
fendant is more nearly like those in use before the Hitchcock inven- 
tion. According to the defendant's method, the mixture of sand and 
water, as it flows from the grinding table, flows into a number of set- 
tling or grading boxes ; the settling of the sand according to grade be- 
ing caused by the failure of the sand in suspension to flow with the 
water and lighter grains over partitions of varions heights, so that, by 
reason of the partitions which disturb the direct flow of the water and 
sand in suspension, the heavier sands are first precipitated and the light- 
est sand is the last precipitated. There is no suspension or maintenance 
of the sand in différent strata or différent levels, as contemplated by 
Hitchcock. The sand and water from each compartment of the de- 
fendant's apparatus is pumped by an air lift pump, which is of well- 
known type to the place where they are required. In the defendant's 
apparatus, the lifting power of air forces the liquid upward through the 
pump from the bottom of the compartment. Because of the necessity 
of such a pump, the grading tanks or boxes of the défendant cannot be 
said to be in a position to discharge to the grinding mechanism, within 
the meaning of the terms of the patent. That pumps may force sand 
and water a long distance and to varions heights has long been well 
known. Without undue élaboration, it is sufficient to outline the method 
in the apparatus of the défendant as f ollows : 

Unused coarse sand is applied by being floated to the grinding table 
by means of water from a hose. That sand and water flow from the 
gutter around the table into the sump pit, which is one of two parts of 
a box some 20 feet deep, divided from the other part by a partition 
reaching from the bottom almost to the top of the box. The coarse sand 
with water can be pumped directly to the grinding table from the sump 
pit by means of an air-lift pump extending almost to the bottom of the 
.pit. The sand and water flow over the top of the partition into the ad- 
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joining subdivision of the box, and in so flowing some of the heavîer 
sand is left in the sump pit, while the rest is carried with the flow of 
water. That box with its two parts has been called, for convenience, 
the primary grader. After passing over the partition in the priinary 
grader, the sand and water is pumped by a similar pump extending 
nearly to the bottom of the subdivision into another box containing 
three subdivisions, which together are called, for convenience, the sec- 
ondary grader. The sand and water as it empties into the sump pit, 
before it mingles with the sand and water flowing over the partition 
dividing the primary grader, must pass directly down to within eight 
f eet of the bottom of the sump pit before it can take the upward turn ; 
there being a partition çxtending from the top of the primary grader 
down to within that distance from the bottom. The sand and water 
which is pumped from the second division of the primary grader into 
the secondary grader must pass toward the bottom of the secondary 
grader to within eight feet of said bottom before the water can take the 
upward turn to pass over the partition between the first and second 
divisions of the secondary grader. The partition between the second 
and third divisions of the secondary grader is much higher than the 
partition between the first and second divisions of said secondary grad- 
er. The surplus water containing the mud and other substances too 
light and unfit for use in the grinding opération passes through an out- 
let at the top of the third division of the secondary grader into the 
sewer. In each of the three divisions of the secondary grader, as well 
as in each of the two divisions of the primary grader, is an air lift 
pump. The sand in suspension in the fluid pumped from the second 
division of the primary grader into the secondary grader, by reason 
of the three divisions and the two partitions, is precipitated, in so far as 
it fails to pass or does pass over the partitions in the secondary grader, 
into three grades of sand which can be used as needed in the grinding 
opération. That sand settles in the several subdivisions of the graders 
is clear from the évidence in this case, and that it has a tendency to 
choke the pumps is clear ; the évidence being uncontradicted that it is 
sometimes difficult to remove a pump because the bottom of the pump 
is so deeply imbedded in the sand which has been precipitated in the 
division with which the pump is connected. To prevent the pumps 
from becoming inoperative by reason of the choking of the sand, each 
pump is provided with a spray pipe, whereby water can be admitted 
into the sand at the end of the pump, thereby giving the sand such con- 
sistency that it will flow upward through the pump in the manner re- 
quired. It is urged by the plaintiff that the addition of the spray pipe, 
as it is called, is a fact strongly indicating infringement of the process 
of the plaintiiï, which dépends upon the upward flow of water to main- 
tain the sands in suspension at the proper levels. The court, however, 
cannot so find. The water introduced by the spray pipes is not suffi- 
cient to force the sand upward in the division or tank and maintain it 
in suspension therein, but it is sufficient to enable the starting of the 
pumps and of the continued action of the pumps by reason of the water 
which cornes into the compartments with the sand from the sump pit. 
The application of water to disturb a body of sand is not by any means 
a new idea. It is a matter of common knowledge that piles are some- 
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times sunk in sand by the running of a stream of water beneath the 
piles. 

The defendant's apparatus is based upon the old idea of settlement 
and ségrégation of the abrasive material. The défendants are utilizing 
the old sluice-box construction in a rearranged f orm, without any pro- 
duction of such upward flow of water which would prevent the desired 
settlement of the sands to the bottom of the several boxes where the 
fixed pumps are located. 

The bill must be dismissed at plaintifï's costs. Let a decree be pre- 
sented. 



TOSB V. UNITED STATES METAL PEODUCTS CO. 

(District Court, E. D. New York. July 18, 1914.) 

L Patents (§ 328*) — Validity and Infringement — Window Stbips. 

The Vose patent, No. 717,641, for metallic weather strips for Windows 

was not anticipated, but discloses patentable novelty and invention; also 

held infringed. 
2. Evidence (§ 460*) — Pabol Evidence — Assignment oï Patent — Titlb or 

COMPLAINANT. 

Where a patent assignment, although ambiguous as originally written, 
by reasou of an amendment or addition, was reeorded as an assignment of 
a particular patent, as against an infringer, paroi évidence may be re- 
ceived to show that such patent was the one Intended. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2115-2128; 
Dec. Dig. § 460.*] 

In Equity. Suit by Maria E. Vose against the United States Métal 
Products Company. On final hearing. Decree for complainant. 

H. B. Philbrook, of New York City, for plaintiflf. 
Gerald Hull Gray, of New York City (Hartwell P. Heath, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. Some of the facts in this case hâve 
been stated in the opinion just filed in the case of Vose v. Roebuck 
Co., 216 Fed. 523. The testimony as to the members of the Vose fam- 
ily, their relations, and the assignments in question hâve been stated 
in that opinion ; and the findings in the présent case must be the same. 

[1] Assuming, therefore, that title is in the plaintiiï to a sufficient 
extent to enable her to maintain this action, we come down to the dé- 
fenses of invalidity, anticipation, and noninfringement. 

Although expert testitnony has been given upon the question of in- 
validity, but little discussion would seem to be necessary. The varions 
patents stated, such as: J. E. Jones, No. 435,841, September 2, 1890; 
W. Nicol, No. 601,081, March 22, 1898; G. W. Golden, No. 623,365, 
April 18, 1899; P. L. Hedberg, No. 626,492, June 6, 1899; J. Hors- 
field. No. 632,922, September 12, 1899; J. M. Lane, No. 637,623, 
November 21, 1899; G. W. Golden, No. 690,417, January 7, 1902;— 
show différent arrangements of flat and returned or spring-shaped 
strips of métal, so arranged as to fill the space between the casing 

•For other tases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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jambs and the sash in a window frame, with close contact from the 
springiness of the material itself, or from an additional part inserted to 
produce that resuit. Each one shows a différent arrangement of the 
parts; and inasmuch as there is some novelty in each arrangement, 
each device was deemed to show invention, and the patent allowed. 
The art seems to be very narrow, for none of the patents show broad 
daims which would prevent the use of the same idea in a slightly dif- 
férent form. But two of the Vose patents hâve any bearing upon this 
case, viz., No. 717^641 and No. 752,729. A number of buildings in 
New York and vicinity hâve been shown to hâve been furnished by the 
United Metals Products Company with metallic window cases, hav- 
ing metallic weather-strips of a kind shown by the model furnished 
by the défendant. This form of weather-strip has an angle-iron shap- 
ed strip attached upon the side of the window (instead of upon the 
edge or end), and a corresponding flat strip upon the casing, both ex- 
tending within the space formed between the jamb and the sash. In 
Ae Vose patent, a cross-section, shown by the foUowing diagram, will 
fcest explain what is meant : 

In the Vose patent, the two strips 
of métal are intended to be used in a 
sliding contact, in which the spring of 
the métal is depended upon to obviate 
friction, or in which a small lath or 
strip is inserted under the outer edge 
of the strip attached to the jamb. 
The angle-iron strip is attached direct- 
ly to the side of the sash. No sub- 
stantial difiference in function or in 
novelty is shown by this method of 
attachment ; but it makes the défend- 
ants structure resemble in that re- 
spect the Golden patent. 

The défendant contends that no pat- 
entable novelty and no inf ringement is 
shown. The defendant's expert has called attention to the mechanical 
différences and similarities in the patents above referred to. The de- 
fendant's device shows slight changes from that shown by Vose, and 
might of itself be patentable if the Patent Office could find novelty in 
such slight changes, and should limit the Vose patent to the exact form 
shown in the drawings ; but the claims of the Vose patent would seem 
to cover the defendant's structure. 
Claim 2, of No. 717,641, is as follows: 

"In a window, the combination of a easlng provided with grooves or tracks, 
a sash adapted to move within said grooves or tracks, angle-shaped strips se- 
cured to said sash, and unbent flat strips located in said grooves or tracks 
and forming bearing surfaces for said sash, one portion only of said strips in 
the grooves being afflxed to the casing, the free portion being adapted to co- 
operate with the angle-shaped strips to form a substantially dust-proof joint 
between the sash and casing, substantially as and for the purposes set forth." 

Evidence has also been offered by défendant to show that the models 
produced on behalf of the plaintifï were not manufactured until long 
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subséquent to the time at which Vose was said to be experimenting 
upon this particular device. It is sufficient to say that the testimony 
does not conclusively show that the Vose model was not constructed 
at about the time indicated by the plaintifï's witnesses. 

As to the question of patentable novelty, the patent to Golden, su- 
pra, is given as the closest référence by the defendant's expert, al- 
though this patent was not referred to in the file wrapper. It appears 
that the Golden patent secured a closed and tight joint by the use of 
two strips, one of which was to be attached to the sash and was in the 
form of an angle-iron, while the other was attached to the casing and 
had the part extending into the space between the sash and the case 
bent over in a V shape, within which V the extending part of the strip 
attached to the sash, slides. The following drawing will show what 
is meant: 

The tongue and groove feature is the 
novel idea of this patent; but the spec- 
fications and drawings show plainly that 
the V-shaped pièce is intended to, in a 
sensé, furnish the élément of a spring, 
such as is an essential feature in the 
Horsfield and Nicol patents. Vose makes 
no use of this spring or pressure idea, 
except in so far as the résilient qualities 
of the strips make it possible to avoid 

friction and binding, and yet hâve the parts remain close together. It 
would seem that the idea of forming a strip with two fiât and unbent 
pièces (except as one of them should be shaped in the form of an angle- 
iron for attachment to the rabbeted sash), which would be a patentable 
invention over the Golden and earlier patents ; but in the form presented 
by certain physical models on the trial (in which the strip attached to the 
jamb was not lifted by a lath or thin strip and in which, therefore, nO' 
space was provided for the passage of the two strips except as they were 
distorted out of shape by pressure upon each other), the weather-strip is 
unworkable. It would be impracticable, in either a metallic or a wood- 
en window f rame, to attempt to place a flat strip at such a delicately ad- 
justed angle as would prevent friction. The testimony of the de- 
fendant's expert that the différence between the defendant's structure 
and the plaintiff's patent is sufficient to show noninfringement loses 
its force when we consider his testimony that the Vose device does not 
show patentable novelty by much greater changes from the prior art. 

The plaintifï presented two other models, one of brass and one of 
zinc; and considérable testimony was taken with respect to the brass 
model, to détermine the date at which such strips of brass could be ob- 
tained in the market. The witnesses for the plaintiff testified that 
this model was made before the date of application for the patent in 
suit. The défendant claims that no brass of this nature could hâve 
then been obtained, as the ordinary mercantile brass, with the propor- 
tion of ingrédients shown by the métal in this model, was according to 
a formula not in use until several years later. They also présent what 
is hardly more than a suggestion in the testimony, to the effect that 
Clifton Vose and John W. Rapp, formerly the président of the de- 
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fendant company, who had business relations with respect to metallic 
weather strips, were experimenting with a form of strip like this 
model, and that there was some suggestion of applying for a patent 
theréfor, but that it was abandoned. The f act seems to be that the de- 
fendant used and continues to . use, and has placed upon many build- 
ings, weather-strips actually like thèse two models, and in which a 
cross-section is shown by the f ollowing diagram : 

If this was a patentable inven- 

\}j^ tion over the patent in suit, and 

^ if, after Mr. Vose's disappear- 



.^ 



\^ 'Z ance, Mr. Râpp allowed the de- 
. ^v x^^Cw^V ^\\\nnSN ^ fendant to use this form of device 



without attempting to get a pat- 
ent, then, of course, the plaintiff 
could not recover under charge of 
inf ringement of a différent patent, 
even though Clifton Vose might hâve been entitled to the rights of that 
invention, if a patent had been taken out, and even though the défend- 
ant may be using Vose's idea in the improvement of his own patent. 

It appears from the testiraony that the structure used by the de- 
fendant solves practically the difficulties which the Vose patent in 
suit was intended to meet, and furnishes a weather-strip which is 
usable and marketable in large quantities. The principle of this device 
is in ail respects like that of the Vose patent in suit, except that the 
flat strip attached to the jamb or casing has an ofï-set which lifts the 
outer edge of the strip to the same extent that the entire strip would 
be raised by the lath or strip of wood, mentioned in the Vose patent. 
A corresponding rabbeting of the window sash is provided, so that 
the angle-iron can be set doser to the sash, and so that the entire 
space taken up by the strips will be less than would otherwise happen. 
It is évident that the défendant is thus using a device which, if not 
an infringement of the Vose patent, was an improvement thereon, and 
apparently was conceived, wholly or in part, by Vose. If this were 
patentable and Vose were the inventor, no one representing the de- 
fendant could claim it as his invention ; and they hâve been and are 
using Vose's idea without légal right to do so ; but that question can- 
not be determined in this suit. It merely furnishes an explanation of 
the source of this design and a probability of the time when the models 
were made. The testimony of the witnesses for the plaintiff would 
seem to be correct, so far as their identification of the models made by 
Mr. Vose is concerned; but there is room for error on their part in 
testifying that thèse models were made before the issuance of the pat- 
ent. If, therefore, the models were made and experiments were car- 
ried on after the issuance of the patent, and if the device placed upon 
buildings by the défendants is an application by Vose of his own idea, 
then the use of thèse ideas would constitute infringement, if the claims 
of the patent are readable upon this structure, and if it is merely an 
équivalent for the patented device instead of a further invention. 

It would seem that the change made by adding the angle-iron with- 
out rabbeting the side of the sash was covered by Claim 2. Rabbeting 
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the sash upon its face would be a mère mechanical improvement, even 
in this limited art, where novelty seems to lie in any new arrangement 
of parts. The change from a flat, unbent strip, lifted, if necessary, by 
a small pièce of wood, in order to furnish freedom of movement for 
the strip passing underneath, to a shaped strip with the small shoulder 
or off-set, is a more serions proposition. Inspection of the patents in 
the prior art, hovvever, would indicate that the word "flat," as used 
by Vose in his patent, meant that the strip should not be bent back so 
as to form an angle or strip of two thicknesses, or to form a spring. 
Vose's purpose was to simplify the construction ; and his insertion of 
a small off-set to prevent binding and to allow at the same time close 
contact of the parts would seem, with respect to the other changes, to 
be a mechanical improvement that would be suggested upon use ; and 
therefore the defendant's structure should be held to infringe the pat- 
ent in suit. 

As between Vose and his mother, some question over the additions 
and amendments to the assignments might hâve furnished greater dif- 
ficulty in determining whether Exhibit 1 was an assignment of the 
patent actually issued upon January 6, 1903, but it has been recorded 
as such assignment. The évidence shows satisfactorily that Mr. Vose 
did transfer his property rights in this patent to his mother, and no 
évidence to the contrary has been offered. 

The objection to the use of paroi testimony to vary the terms of the 
written instrument would not seem to prevent paroi testimony as to 
the identity of patent rights, referred to in a paper actually on file and 
questioned by a third party, who is bound by the notice of the record 
if that record is good. The mère suggestion of testimony or argument, 
based upon the référence in the assignment to the application for a 
patent about to be made, is not sufficient to def eat the plaintiff's rights. 

The other two patents in suit (Nos. 752,729 and 814,893) hâve not 
been urged by the plaintiff, although one of thèse (patent No. 752,729) 
seems to présent very closely the exact modification or mechanical 
change which was necessary to make the device of the Vose patent like 
the defendant's structure. The date of the application for this patent 
was the llth day of February, 1903, and is so close to the times under 
considération in the évidence that the models (Exhibits Nos. 8 and 9) 
may hâve had something to do with the taking out of the second pat- 
ent, or the second patent may hâve suggested the modification of the 
first patent (No. 717,641), and hâve inspired the construction of thèse 
models; but as no infringement of thèse patents is urged, the decree 
must stand upon the first patent alone and for the the infringement of 
that patent. 

The plaintiff may hâve a decree. 
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E, N. ROWEIX CO. V. WILLIAM KOBHL CO. 

(District Court, W. D. New Tork. August 31, 1914.) 

Fatknts (I 328*) — Validitt and Infeingement — Machine fob Makino Pa- 
PEB Boxes. 

The Rowell & Little patent. No. 844,190, for a paper box making ma- 
chine, was net anticipated and Is valid, but in view of the prior art is of 
narrow scope and limited to the construction shown In the spécification. 
As se construed, held not infrlnged. 

In Equity. Suit by the E. N. Rowell Company against the William 
Koehl Company. On final hearing. Decree for défendant 
See, also, 194 Fed. 446. 

Briesen & Knauth, of New York City, for complainant. 

A. C. Wade, of Jamestown, N. Y. (Melville Church, of Washington, 
D. C, and Frank Keiper, of Rochester, N. Y., of counsel), for défend- 
ant. 

HAZEL, District Judge. The Rowell & Little patent, No. 844,190, 
issued February 12, 1907, on application filed May 15, 1894, infringe- 
ment of which is charged in the bill, relates to paper box making ma- 
chines. Composing the top and bottom portions of the boxes are three 
separate and distinct parts, which are united by the co-operation of 
différent instrumentalities embodied in the patented machine, such 
parts being (1) a ring or cylinder ; (2) a disk, which is automatically 
pressed against the top of the ring ; and (3) a wrapper or strip of pa- 
per for pasting the ring and disk together in such a way that the wrap- 
per encircles the outside of the ring and projects at the edges. The top 
and bottom parts of the box are similar, save that an additional project- 
ing ring is inserted in the bottom portion, over which the top portion is 
fitted. In finishing the boxes the operator removes them f rom the man- 
drel, and the edge of the wrapping paper at the disk end of the ring is 
pressed against the flat side of the disk, while the edge at the open end 
is pasted down on the inner side of the ring. The additional ring is 
then inserted in the bottom portion of the box, and a décorative strip 
of paper is sometimes added ; but with thèse f eatures we are not hère 
•concerned, as the patent in suit is simply for automatically uniting the 
disk and ring by a strip of gummed paper. Although the paper ring 
is manually placed on the upper mandrel while it is at rest, and the box 
afterwards removed therefrom by hand, the ring and disk are never- 
theless joined together by automatic action of the machine — that is, by 
the intermittent rotation of a f rame to which the mandrels are attached. 
The spécification says: 

"This invention relates to a machine for making paper boxes composed of a 
■oyllndrical body and a circular head, which are united by a band of gummed 
paper wound around the body and the head. One object of our invention is 
to produce a macliine in which the feeding of the heads and the winding of 
ihe bands are efCected automatically." 

The claims relied upon are broadly for a combination of éléments, 
and they read as f oUows : 

*For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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"1. The comblnation, with the movable table or support, of a mandrel moT- 
able toward and from sald table or support, substantially as set forth." 

"3. The comblnation, with the reclprocating table, of mandrels adapted t« 
bear successively against said table, and a rotary f rame provided with bear- 
ings supporting said mandrels, substantially as set forth." 

"5. The comblnation, with the movable table, of a rotary frame, shafts 
joumaled in sald frame, and provided with mandrels adapted to bear against 
sald table, substantially as set forth." 

Claim 1 emphasizes the use of a mandrel in comblnation with a mov- 
able table or support, and claim 3 of a reciprocating table in combina- 
tion with the mandrels to bear successively against the said table, while 
the fifth claim refers to the movable table with mandrels bearing against 
it. According to the spécification, the paper disks, which are contained 
in a cylindrical magazine attached to the rear side of the main frame, 
are automatically brought, by means of a foUower device, against the 
ring, which has been manually placed upon the upper mandrel while the 
wrapper is carried along on a raised portion of the reciprocating table. 

The important défenses are invahdity, limitation of the claims, and 
noninfringement. It is sharply disputed that the claims in controversy 
are of narrow scope and limited to the reciprocating or movable table ; 
the complainant contending that the claims are sufficiently broad to in- 
clude the pressing wheel used by the défendant in co-operation with 
the rotatable mandrels. 

If the patent is not a basic one, the charge of infringement is not sus- 
tained. The principal patents cited to limit the scope of the claims are 
the patent to Terry, No. 25,373, dated September 6, 1859, to Maxfield, 
No. 52,432, dated February 6, 1866, to Hatfield, No. 67,050, dated July 
23, 1867, and No, 100,621, dated March 8, 1870, and to Johnston, No. 
514,149, dated February 6, 1894. There is no doubt in my mind that 
the comblnation in suit of a reciprocating or movable table with two 
mandrels, or a rotating frame movable towards and from said table, 
with the varions instrumentalitles for pasting the disk to the ring body, 
was an improvement over the prlor art, which prior art, however, pre- 
cludes construlng the claims in suit broadly enough to Include defend- 
ant's machine, even though it achieves the same resuit. Cimiotti Un- 
hairlng Co. v. American Fur Refining Co., 198 U. S. 399, 25 Sup. Ct. 
697, 49 L. Ed. 1100. 

It is inslsted that there is a radical différence between complalnant's 
machine and those of the prior art, which, as shown by the évidence, 
were for making hat boxes, collar boxes, and powder and cascarilla 
boxes. No référence whatever is found in the spécification and claims 
in suit limiting the patent to the automatic manufacture of pill boxes, 
or small-sized boxes, as distinguished from large ones ; and complaln- 
ant's machine is, I think, readily adaptable to the manufacture of dif- 
férent sizes and types of paper boxes, and therefore the prlor art fig- 
ures as an important factor in the détermination of the scope of the 
<llsputed claims. 

Referrlng to the prlor art, it appears that Maxfield, many years be- 
fore the patent in suit, manually operated a machine for making collar 
boxes ; the spécification describing mechanlsm for securing a cylindrical 
body to a circular head by means of a strip of paper wound around 
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the box body, the instrumentalities for winding wbich consisted of a 
rotary mandrel co-operating in its forward and backward movements 
with a rotary pressing wheel. It is true that complainant's combination 
for making paper boxes is not disclosed, but with a reciprocating table 
in place of the pressing wheel, automatically operated, there would no 
doubt be a disclosure of claim 1 in suit. 

The Hatfield patent, No. 100,621, is an important référence, and de- 
scribes a machine for making so-called French edge boxes; that is, 
boxes with projecting disk edges, around which a paper strip or band 
is symmetrically pasted. In this machine a mandrel is used, on which 
is formed the box body in co-operative relation with a rotary pressing 
wheel or flanged roller ; the latter being used to bind the gummed strip 
of paper to the ring and disk for the purpose of uniting thcm. The 
ring is placed on the mandrel as the pressing wheel is moved theref rom, 
and the circular heads are continuously fed to the rings f rom a mag- 
azine on the machine. The difficulties claimed by complainant to hâve 
existed in devising machines for making French edge boxes were ap- 
parently overcome by Hatfield in his adaptation of a suitable grooving 
in the pressing wheel, which received the edge and at the same time 
conducted the wrapping paper over it to the lower side of the box press- 
ing it firmly thereto. See, also, Hatfield patent. No. 67,050, dated July 
23, 1867, which had a fixed flange suitably marked or grooved for mak- 
ing French edge boxes. 

There are, of course, obvious dissimilarities between the claims in 
suit and the Hatfield patent; for example, Hatfield, as already indi- 
cated, relied on the pressing wheel to perform the function of complain- 
ant's movable or reciprocating table, and he employed a single mandrel, 
quartered to separate and expand at the head, to secure the strip of 
gummed paper to the box frame, and also to assist in wrapping it 
around the projecting edge. The box parts were united by the joint 
action of a head rotated by power and a rotating pressing wheel. A 
magazine was provided for storing the disks and feeding them auto- 
matically and successively to the mandrel tipon which the box was 
formed at the point where the pressing wheel contacts with the wrap- 
ping paper. In my judgment this patent négatives the asserted pioneer 
character of complainant's invention. 

In the Partureau patent, No. 507,035, dated October 17, 1893, for 
pâsting strips of paper on boxes, there is shown mechanism for winding 
wrapping paper around a box and into the opening edge by automatic 
means. The patent is not for making boxes, and is only important as 
showing that the patentées herein were not the first to devise automatic 
instrumentalities for pasting wrapping paper on a box frame, so as to 
overlap at the bottom of the box and to extend into the box opening. 
Complainant's expert witness is in doubt as to the practicabihty of the 
Partureau wrapper pasting device, but the spécification, in its carefull)' 
detailed disclosure of the method for feeding the wrapping paper for- 
ward to the mandrel, seems to me to establish its operativeness. 

In the Weil British patent. No. 12,180, there is shown a rotary 
frame having two mandrels attached thereto, one being idle while the 
other bears the box blank. True, there is no assembhng of a disk 
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and box ring as in complainant's and def endant's machines ; but the 
materiality of the Weil patent résides in the disclosure of a rotary 
frame gearing two mandrels which operate intermittently. The fea- 
ture of the rotating frame with two mandrels of complainant's ma- 
chine was therefore old, and it obviously did not involve invention to 
adapt such feature to a différent type of box making machine or one 
that embodied additional instrumentalities. See, also, the Fairfield 
and Witherall patent, No. 409,674. 

The complainant, however, tirges the inoperativeness of the prior 
art, especially with référence to French edge boxes, and contends that 
the Hatfield structures were merely mechanical aids to hand labor 
and did not supersede the earlier methods of making paper boxes, while 
complainant's patent made a distinct advance in the art, with the 
resuit that paper boxes are no longer made by hand. But there is 
considérable évidence in the record to show that the Hatfield patents 
were fairly practicable and operative. Several machines made in ac- 
cordance therewith were operated by Kerr & Co. in 1870 for making 
pill, paste, and powder boxes, and subsequently another machine was 
built under this patent for making coUar boxes. Hatfield, who was 
sworn, firmly testified that he distinctly remembered that his machines 
were adapted to turn the edges of the paper into the inside of the 
box, and explained that the wrapping paper was not automatically fed 
continuously to the machines, because at that time strips of paper 
on réels were not considered suitable for such work. There was also 
testimony by the witness Wilcox, corroboratory of Hatfield, to the 
effect that not only collar boxes, but pill boxes as well, were made on 
Hatfield machines, which he recalls had mandrels and pressing roUers 
suitably grooved for making French edge boxes. The witness Con- 
derman, who also operated the Hatfield invention, testified that boxes 
of various sizes and kinds were made thereon, and that the machines 
were rapidly operated, doing away with considérable hand labor. AU 
of which testimony reasonably satisfies me that the patentées herein 
were not the first to automatically make French edge paper boxes, 
and that the machines of Hatfield operated with considérable success 
for an extensive period. 

Defendant's machine is covered by patent No. 1,098,314, issued 
since the hearing to Clark & Illy, patentées. It has a frame and press- 
ing wheel not unlike those of Maxfield and Hatfield; it has box 
forms on two mandrels which operate intermittently to perform their 
functions. While complainant's reciprocating head or table carries 
or supports a strip of wrapping paper, which at the proper time is 
wrapped around the box body or ring and disk on the mandrel, and 
the wrapping paper is eut in lengths sufficient for binding or wrapping 
one box as the reciprocating table goes to the left, the defendant's 
machine does not operate in this manner. The latter's strip of paper 
is not supported in its rotation, but is extended from the réel above 
the pressing wheel to the box at the head of the mandrel. The wrap- 
ping paper is not eut in lengths before it is wrapped around the box 
as in complainant's patent, but is severed while the wrapping is in 
process. The restricted. scope that, in view of the disclosures of the 
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prior art, must be accorded the claims in suit, will not permit the de- 
îendant's pressing wheel to be considered the équivalent of complain- 
ant's movable or reciprocating table, and defendant's adaptation is 
deemed a material differentiation from complainant's combination. 

The défendant claims that the prior Johnston & Marshall patent, 
No. 514,149, granted February 6, 1894, owned by the complainant 
Company, was a complète anticipation of the patent in suit, and there 
was considérable testimony in relation thereto. The record shows that 
in 1890 the witness Johnston was employed by Rowell & Little at 
Batavia, N. Y., and remained with them for about six months. While 
so employed he saw there at the factory a box making machine hav- 
ing a circular table, which after leaving the employment he improved, 
and together with Marshall received therefor the patent under dis- 
cussion. Claims covering the broad invention were included in said 
patent, and when Rowell & Little learned of this they began negotia- 
tions with Johnston & Marshall to obtain a disclaimer through their 
solicitors, who had previously prepared the drawing and spécification 
for Johnston. Rowell & Little asserted that the solicitors had er- 
roneously credited Johnston with the broad invention of their box 
making machine invented by them. The negotiations resulted in a 
séparation of the broad and spécifie claims, the former being volun- 
tarily disclaimed by Johnston in February, 1894, and on March 3, 
1894, the patent was duly assigned |o Rowell & Little. A conces- 
sion of priority was also signed, stating in effect that Rowell & Little, 
and not Johnston, were the inventors of the machine embodied in 
the patent in suit. 

Défendant contends that the disclaimer and concession of priority 
were fraudulently obtained, in that both Johnston and Marshall were 
under âge at the time of their exécution, and that the purpose, ac- 
cording to defendant's brief, was to suppress the disclaimer for over 
seven years, and to withhold from the public any knowledge of the 
invalidity of the Johnston patent, and of the proposed Rowell & Little 
patent, or the application therefor. Inasmuch as the évidence shows 
that guardians were duly appointed for both Johnston and Marshall 
before either the disclaimer, concession of priority, or assignment 
of the patent were executed and delivered, it is difficult to perceive 
the commission of any fraudulent act in relation thereto. 

It further appears that, after the delivery of the assignment and 
concession of priority, Rowell & Little filed an application for the 
patent in suit, which was several times rejected on the Johnston & 
Marshall patent, and that finally interférence was declared, and, the 
concession of priority having been filed, it was acted upon and the 
patent issued. Invalidity of the patent in suit is also urged by de- 
iendant on the ground that the concession of priority was without 
Ihe written consent of the assignées of the patent, and that the dis- 
claimer was void for failure to promptly file the same. But in my 
judgment the validity of the patent in suit was not affected by such 
failure, or by any of the proceedings relating to the Johnston patent, 
and it is therefore unnecessary to treat of them more fully. 

My conclusion is that claims 1, 3, and 5 of the patent in suit are 
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valid, but were not for a pioneer invention, and that they are in facl 
of narrow scope, and must be limited to the construction shown in the 
spécification. Defendant's machine, as hereinbefore stated, is ma- 
terially différent from complainant's, and is not an infringement 
thereof. 
A decree dismissing the bill, with costs, may be entered. 
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FOUNDRY CO. et al. 

(District Court, N. D. Georgia, W. D. July 28, 1914.) 

No. 12. 

L Patents (§ 328*) — Validitt and Infringement — S^ling fob Sugab Canï. 
The Crosby patent, No. 758,959, for a sling for holding sugar cane, 
while ail of the éléments of the device are old, Is for a new and useful 
comblnation, and discloses patentable Invention ; also held Inf ringed. 

2. Patents (§ 82*) — Oombinations — Right to Equivalents. 

The owner of a patent in its commercial article may substitute well- 
known équivalents for any of the parts, wlthout deprivîng its product of 
îhe protection of the patent 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 105-107; Dec. 
Dig. § 82.*] 

3. Patents (§ 102*) — Suits fob Infringement — Défenses. 

A verbal error or other insufflcleiicy in the oath attached to the applica- 
tion on which a patent was granted constitutes no défense to a suit for 
infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 142; Dec. Dig. 
§ 102.*] 

4. Patents (§ 112*) — Suits fob Infringement — Défenses — Rboceedings in 

Patent Office. 

Courts will not look ■with great favor on objections to the history of a 
patent in the Patent Office, which has been flnally granted after thorough 
examinatlon when such points are coUaterally made, and particularly 
when made by an Infringer. 

[Ed. Note.— For other cases, see Patenta, Cent. Dig. §§ 162-165; Dec. 
Dig. 1 112.*] 

In Equity. Suit by the American Hoist & Derrick Company against 
the Nancy Hanks Hay Press & Foundry Company, a copartnership, 
and Charles H. Field, James P. Field, and John Field. On final hear- 
ing. Decree for complainant. 

Timothy Dwight Merwin, of New York City, for complainant. 
James P. Field, of Atlanta, Ga., a member of défendant firm, for de- 
fendants. 

NEWMAN, District Judge. [1] This is a suit brought by the 
complainant against the défendants to enjoin the infringement of daim 
1 of certain letters patent No. 758,959, issued by the United States Pat- 
ent Ofifice to Oliver Crosby, American Hoist & Derrick Company, as- 
signée, May 3, 1904. Claim 1 of said patent is as f ollows : 
p — — — . — — — ^ .^ — t 

•For other cases see same topic & i numbsb in Dec. & Am. Cigs. 1907 te àate, & Rep'r Indexes 
216 F.— 50 
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"In a devlce of the class described, combinatlon wlth a rope, a clamp sUda- 
ble thereon, a dog carried by said clamp and adapted to engage sald rope to 
ptevent Its belng drawn In one direction, but allowing It to be drawn there- 
through in the opposite direction, nieans carried by said clamp for holding 
the end of the rope to form a loop, and a dog for securing said means in posi- 
tion holding the rope." 

The patent is for a sling for holding sugar cane. Two questions are 
involved in the case. The first is whether the patent named is invalid 
for want of novelty and invention, and the second, whether the défend- 
ant is infringing it. 

The patent is a combination of admittedly old éléments. The claim 
for it is that the combination of thèse old éléments produces a new and 
usef ul resuit. The purpose and use of the device is the binding of sugar 
cane into tight bundles for storage in the vicinity of the sugar mill un- 
til required for use in the opération of the mill. The method of use is 
to take the sling, and the rope or chain attached thereto, to the fiield and 
place it in the proper position on the cart before the cane is loaded. 
When the loading is completed the chain or rope is brought around the 
load and the ring in the end of it is placed in the device provided for 
its réception in the sling. On reaching the mill a derrick picks up the 
bundle thus made, by the end of the rope or chain designed for that 
purpose, and the act of thus lifting the load from the cart compresses 
it into a tight bundle, and it is held in this compressed condition, by 
means provided, and stored near the mill. When required for use at 
the mill, the derrick picks up the bundle in the same way, carries it to 
the conveyor table, and then, being tripped, drops the loose cane on the 
conveyor table to be placed on the conveyor and carried to the mill. 
This is a brief, but fairly accurate, statement of the use of the device 
in controversy hère. 

It will be perceived from claim 1 that the patent embraces a rope* a 
clamp sliding thereon, a dog carried by the clamp, and so arranged as 
to engage the rope and prevent its being drawn in one direction, while 
it may be drawn in the opposite direction, and a means carried by the 
clamp for holding the end of the rope so as to form a loop, and a dog 
securing the means in position, holding the rope. Each of thèse sep- 
arate éléments was well known before Crosby applied for his patent in 
1898, but it is the combining of them in a device for accomplishing the 
purpose above set out as to the practical handling of sugar cane for 
use in the mills, and the practicability and efficiency with which the de;- 
vice accomplishes the desired resuit, that the complainant claims ren- 
ders it patentable. 

Several prior patents hâve been offered in évidence, only four of 
which relate to cane slings, the others ail belonging to other arts. Of 
thèse four the so-called second Mallon patent, No. 610,816, application 
for which was filed on May 31, 1898, some six weeks after the date. set 
by Crosby for the invention of his patent, April 15, 1898, cannot be con- 
sidered, since the testimony establishing the date of the invention is not 
questioned or contradicted in any way hère. Another of thèse four, 
patent No. 922,929, called hère the third Mallon patent, was not applied 
for until January 18, 1909, 4V^ years after the Crosby patent issued, 
and of course cannot be considered. The earliest of thèse four cane 
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sling patents is what is known hère as the Ancoin patent, No. 543,666, 
issued July 30, 1895, about three years before the date of the Crosby 
application. This patent, while it contained some of the éléments of 
the Crosby patent, did not contain them ail, nor in fact the most im- 
portant and most vital ones. The first Mallon patent. No. 571,675, 
issued November 17, 1896, is chronologically the second of thèse cane 
sling patents, and the last to be mentioned hère. This, like the Ancoin 
patent just mentioned, contained some of the means found in the Cros- 
by patent, but only partially accomplished the end desired. It is, like 
the Crosby patent, a tripping sling, but has no arrangement or means 
by which the bundie of cane can be held as a bundle until required for 
use, which is a vital point in the Crosby device. 

It is therefore évident that none of thèse prior patents anticipâtes or 
renders void the Crosby patent, as none of them has the same éléments 
or combination of éléments, or accomplishes, in whole, the desired pur- 
pose. But it is conceded that ail the éléments embodied in the Crosby 
patent in question hère were known in the prior arts, although not in 
combination or put in opération together as they are in the Crosby pat- 
ent. It is perfectiy clear from. the évidence that Crosby, by uniting 
thèse éléments in his patent, accomplished, in a feasible and economical 
manner, the resuit sought for, which had never before been donc. I 
do not think that the putting together of thèse différent éléments into 
the device for which the patent was granted involved mère mechanical 
' skill, as claimed by défendants, but I am satisfied that it was accom- 
plished by the exercise of the inventive faculty in conceiving a method 
of so putting thèse éléments together as to accomplish a new and useful 
resuit, or the same resuit in a better way than it had ever been accom- 
plished before. Besides this, we hâve a presumption in favor of the 
patentability of a device where a patent has been allowed by the Patent 
Office, which is certainly not sufficiently overcome by the évidence hère, 
either by the proof or the illustration made of the use of the apparatus 
in the présence of the court. 

The rule laid down by the Circuit Court of Appeals for the Eighth 
Circuit, in St. Louis Street Flushing Mach. Co. et al. v. American 
Street Flushing Mach. Co., 156 Fed. 574-576, 84 C, C. A. 340, in référ- 
ence to combination patents, is as follows: 

"There Is no claim that any of the éléments ot the patent are new. The 
tank, the water under pressure, the nczzle, the dellvery apertures, and the 
means of adjustment are ail old, but the contention is that the particular 
combination of thèse éléments in the patent produces a new and useful re- 
suit, and is patentable. The new and useful resnlt claimed is the effective 
loosening up of dirt and material on the street and washing them off into the 
gutter by one action without Injury to the street. To accomplish a new and 
useful resuit within the meaning of the patent law (section 4886, Rev. St. [U. 
&. Comp. St. 1901, p. 3.S82]), it is not necessary that a resuit before unknown 
should be brougbt about, but it is sutlicient if an old resuit is accomplished 
in a new and more efBcient way. If the value and effectiveness of a machine 
are substantially increased, the new combination of old éléments, which does 
it, is patentable." 

In E. H. Freeman Electric Co. v. Johns-Pratt Co., 204 Fed. 288, 122 
C. C. A. 512, the same rule is expressed in the first headnote in the fol- 
lowing language : 
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"Each and every separate élément of a comblnatlon may be oW, and yet the 
combinatlon as a whole may show patentable novelty and Invention, if the 
several éléments so coact as to produce a resuit which Is either new in it- 
self, or by means of such coaction Is produced in a novel or improved way." 

Tested by the rule laid down in thèse décisions, and in many others 
which might be cited, there is no question in my mind that the Crosby 
combination of old éléments in his device for accomplishing the desired 
resuit, was patentable. 

[2] It is claimed, however, that complainant's cane sling as now in 
commercial use — as it is now manufactured and sold — is a différent 
device f rom that shown in his patent. The changes made by the com- 
plainant company in its cane sling are thèse: First, the change from 
a pair of jaws locked in closed position by a spring-pressed dog, to a 
tumbling hook, held in closed position by a spring-actuated dog, the lat- 
ter being, as was the former, for the purpose of releasing the com- 
pressed bundle ; and, second, the change from the use of a rope to a 
chain, it having been found, as the évidence shows, that the latter was 
more désirable for the reasons that the rope was affected by the damp- 
ness and mud in the cane fields, and was not as durable as a chain would 
be. Also the change from the rope to a chain necessitated a change in 
the device from a cam to a pawl, that is, instead of retarding the back- 
ward motion of the rope, after the cane had been sufficiently com- 
pressed, by the pressure of a cam on the rope, the backward motion of ^ 
the chain is prevented by the pressure of a pawl against the links of 
the chain, thus holding the chain rigidly in position, and also the face 
of the pulley over which the rope passed was changed from a concave 
surface to fit the rope, to a V-shaped surface to fit the links of the chain. 

The complainant company, as I un der stand from the évidence, manu- 
factured a large number of cane slings in strict accordance with its pat- 
ent, which were sold and no complaint was made of them. in any way, 
but as the manufacture and sale of thèse cane slings progressed, it was 
found advisable to make the changes indicated for the purpose of ac- 
complishing the results obtained before and to accomplish them in a 
more satisfactory manner. As to the change from the rope to a chain, 
the one is easily the équivalent of the other. As to the change from a 
cam to a pawl, exactly the same resuit was obtained, that is to prevent 
the binding élément from sliding backward after having been drawn 
tant. And as to the other change, the releasing means, the same resuit 
was accomplished by the substitution of the tumbling hook for the 
closed jaws. 

It will be seen from many authorities, some of which will be cited 
herein, that the interprétation of the law on the subject of équivalents 
is very broad, the only necessary factors being that the élément substi- 
tuted shall, in practically the same arrangement of parts, perform the 
same function in accomplishing the same resuit, and that it shall hâve 
been known as a proper substitute for the élément displaced thereby at 
the time of the issuance of the patent. Under this interprétation of the 
law, there can be no doubt but that the changes from the patented de- 
vice to the présent commercial device of complainant company are each 
and ail mère équivalents, and not such changes as would deprive the 
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commercial device of the protection of the letters patent granted to 
complainant on its original device. 

What seems to be the law on this subject is very clearly stated in 
Walker on Patents (3d Ed.) p. 297, as follows : 

"No substitution of an équivalent, for any Ingrédient of a combinatlon cov- 
ered by any clalm of a patent, can avert a charge of infringement of that 
clalm. But like substitution of something whicb is not an équivalent wlll 
bave that eflect. The doctrine of équivalents may be Invoked by any pat- 
entée, whether be claimed équivalents in his claim, or described any in his 
spécifications, or omitted to do either or both of those things. The patentée, 
having described his invention and shown its principles, and claimed It in that 
form which most perfectly embodies It, is, in contemplation of law, deemed to 
claim every form in wbich his invention may be copied, unless he manifests 
an intention to dlsclaim some of thèse forms. Combinatlon patents would 
generally bo valueless in the absence of a rigUt to équivalents, for few com- 
binations now exist, or can hereafter be made, which do not contain at least 
one élément, an efficient substitute for which could readily be suggested by 
any person skilled in the particular art." 

Continuing upon the same subject, this authority says, in section 353 : 

"Function must be performed in substantially the same way by an alleged 
équivalent, as by the thing of which it is alleged to be an équivalent, in or- 
der to constitute it such. This substantial sameness of way Is not necessarilj 
an identity of merit, nor a theoretical seientiflc sameness. In a purely sclen- 
tiflc sensé, a screw always performs its function in a substantially différent 
way from a lever, and in substantially the same way as a wedge. Screws 
and wedges are equally inclined planes, while a lever is an entirely difEerent 
elementary power. But screws and levers can praetically be substituted for 
each other in a larger nuniber of machines than screws and wedges can be 
slmilarly substituted. When a lever and a screw can be interehanged and 
stlU perform the same function with a resuit that is beneficially the same, 
they are said to perform the same function in substantially the same way." 

In American Steel & Wire Co. of New Jersey v. Denning Wire & 
Fence Co. (C. C.) 160 Fed. 108, 121, the court, in discussing this ques- 
tion of équivalents, says this : 

"The term 'meehanical équivalent,' as used in the law of patents, means that 
each of the ingrédients comprlsing the Invention covers every other ingrédient 
which, in the same arrangement of the parts, will perform the same function, 
if that was well known as a proper substitute for the one described in the 
spécifications at the time of the patent" (citlng Imhaeuser v. Buerk, 101 U. S. 
647-656, 25 L. Ed. 945 ; National HoUow B. B. Co. v. Interchangeable B. B. 
Co., 106 Fed. 693-710, 45 C. C. A. 544). 

And f urther in the same opinion the court says this : 

"The authorities concur in holding that the substitution of an équivalent of 
a thing in the sensé of the patent law is the same as the thing itself ; so that 
If two devices do the same work in substantially the same way and accom- 
plish substantially the same resuit, they are the same even though différent 
In name, form, and shape." 

See, also, décision of the Suprême Court of the United States in 
United States v. Société Anonyme Des Anciene Establissements Cail, 
224 U.S. 309, 322, 32 Sup. Ct. 479, 56 L. Ed. 778. 

Coming next to the question of infringement by the défendants of 
complainant's patent, it is not difficult of détermination. It is per- 
fectly plain from the oral évidence and from the exhibits in évidence 
that the défendants hâve infringed the complainant's device as changed 
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from the exact features oï its patented structure to that of its com- 
mercial structure. The défendants' testimony shows that they had be- 
f ore them ail of the patents granted for cane slings when they were con- 
sidering the character of sling they would manufacture and sell, and the 
form adopted by them is so close an imitation of complainant's device 
as that the slight différence in the shape of the device for holding the 
chain when the bundle is constricted and in the shape of the releasing 
dog are certainly not sufficient to justify the défendants in the manu- 
facture and sale of their sling, and, as shown in the opération in the 
courtroom, in the présence of the court, it works in precisely the sarae 
way as the complainant's sling. In this illustration of their practical 
use in the présence of the court the two slings were operated on the 
same bundle of cane at the same time, one supporting each end of the 
bundle, and the resuit of this illustration or exhibition was that the 
opération of the two slings was practically, if not identically, the same. 
It having been held above that the commercial device of complainant 
is protected by letters patent granted to complainant on its original 
device, it necessarily f ollows that défendants' device is a clear and un- 
doubted infringement of Crosby's letters patent. 

[3] It may be proper to refer briefly to some suggestions made by 
the défendants in the brief filed by them. The first of thèse is that the 
Crosby patent is void because, in making the application, he did not 
make the proper oath. The claim is that he used the word "the" in- 
stead of the word "his" in the phrase "that he does not know and does 
not believe that the same was ever known or used before th^ invention 
or discovery thereof ." It seems to me this would be whoUy insufficient 
as a basis for any objection to the sufficiency of the patent. It is held, 
however, that inf ringers hâve no right to make points like this on the 
oath attached to the application, even if such an oath is absolutely nec- 
essary to the validity of the patent. Holmes Burglar Alarm Tel. Co. 
V. Domestic, etc., Tel. Co. (C. C.) 42 Fed. 220-222. 

Another point made by the défendants is that the patent is void "be- 
cause the application was not completed and prepared for examination, 
in essential parts within one year after the date of filing the applica- 
tion." Rev. St. § 4894 (U. S. Comp. St. 1901, p. 3384). The record does 
not show that more than a year elapsed between a letter and its reply, 
although exactly one year did elapse in one instance. The correspond- 
ence between the attorneys for Crosby and the Patent Office seems to 
hâve been continuous and at intervais of within one year, so that this 
point is not sustained by the proof . 

[4] "That the application was not prosecuted within one year after 
officiai action therein, and no showing was made why the delay was un- 
avoidable," and therefore the patent is illégal and void, is another point 
made by the défendants. As has been stated, the correspondence be- 
tween Crosby's attorneys and the Patent Office was continuous. It is 
true it was several years before the patent was finally granted, but dur- 
ing ail that time suggestions were being made by the examiner of the 
Patent Office, which brought about changes by Crosby from time to 
time, until finally the patent and the drawings of the same were com- 
pleted to the satisfaction of the Patent Office and the patent was grant- 
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■ed, as stated, on May 3, 1904. It seems to me the courts will not look 
with great favor on objections to the history of a patent in the Patent 
Office when it has been finally granted after thorough examination, 
when such points are collaterally made, and particularly when made 
by a recognized infringer of the patent. 

I do net think any of thèse points are meritorious, even in the event 
they would be sustained if made directly against the validity of the 
patent. 

The utility of complainant's cane sling is manifest from the évidence, 
which shows that 270,000 of thèse cane slings hâve been manuf actured 
and sold by complainant, and, so far as this évidence shows, the use of 
them has been perfectiy satisfactory to the purchasers. Complainant's 
commercial success in selling thèse cane sHngs for quite a number of 
years is clearly established by the évidence in the case. 

The resuit of the foregoing is that complainant is entitled to a decree 
against the manufacture and sale by the défendants of thèse cane slings, 
because the same are an infringement of letters patent No. 758,959, 
granted to Oliver Crosby, the complainant, the American Hoist & Der- 
rick Company, assignée. 



GRAND UNION TEA CO. v. EVANS, Dist. Atty. of Multnoii.ali County, et al. 

(District Court, D. Oregon. August 17, 1914.) 

No. 6261. 

1. INJUNCTION (I 85») — State Statute — Enfobcembnt — Ceiminal Of£ense. 

A court of equity has jurisdlctlon of a suit to enjoin state officers from 
threatened enforcement of a state peddlers law, as against transactions 
constituting Interstate commerce, and affecting complainant's pioperty 
rigbts, tliough the violation of the law is punishable as a criminal offense. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

2. Injunction (§ 118*) — Enfobcement of PEDDLEBa Law — Intebstate Com- 

MEBCB — Relation between Complainant and Repbesentatives. 

Where complainant employed many représentatives in Oregon to sell 
Its goods in Interstate commerce, adopting several methods to secure it- 
self from loss, such as requiring bonds from agents, shipping goods to 
them C. O. D. ; requiring agents to pay drafts attached to bills of lading, 
or to establlsh a crédit vrith complainant, etc., a blll to restrain the en- 
forcement of the Oregon Peddlers Law (Laws 1909, p. 386) against com- 
plainant and its agents, alleging that complainant's solicitors are its 
agents and représentatives reeeiving orders for it and not for themselves, 
and that the goods handled by them remain and are complainant's prop- 
erty until delivered to the customer, sufflciently alleged that the relation 
between complainant and its solicitors was that of principal and agent, 
and not that of buyer and seller so as to deprive complainant of capacity 
to sue. 

[Ed. Note.— Eor other cases, see Injunction, Cent. Dig. §§ 22,3-242 ; Dec. 
Dig. § 118.*] 

3. Commerce (§ 40*) — Intebstate Commeece — Peddlers Law. 

Complainant. a New Jersey corporation, was engaged in selling goods 
packed and labeled for it in New York, from whlch place they were for- 
uarded by complainant for sale and distribution to various parts of the 
Union. Complainant maintained a store in Portland where a small part 

*For othsr cases see same toplc & l ntmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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of its merchandfse was sold at retall, but the principal part of Its busi- 
ness was doDe through solicltors who took orders for future delivery, 
which were sent to the store, where they were flUed and the goods shlpped 
to or delivered to the soUcitors, who dellvered the same to the customers, 
and collected the prlce on thelr next trip over thelr respective routes. 
The agents were not permltted to sell goods at retall from thelr wagons, 
or In any other manner than by taklng orders for future delivery, and ail 
goods not accepted by customers were returned to the store. Ail of the 
goods shlpped to agents were shlpped to and addressed to the compâny. 
In care of the agent, and remalned the property of the company untll 
aetually dellvered. The Portland store dld not keep a stock of goods with 
whlch to flU orders taken by the solicltors, but orders for goods were sent 
to complainant each week, prlor to the actual recelpt of the customers' 
orders by the agent, but whlle such orders were belng taken In the field 
and durlng the time the goods were In transit. Held, that such transac- 
tions constltuted Interstate commerce, and that complainant and its agents 
were therefore not subject to the Oregon Peddlers Law (Laws 1909, p. 
386). 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. §§ 29, 30 ; Dec 
Dlg. § 40.*] 

In Equity. Suit by the Grand Union Tea Company, a New Jersey 
corporation, against Walter H. Evans and others, officers of Multno- 
mah, Clatsop, and Hood River counties, to restrain them from enforc- 
ing or attempting to en force against complainant and its représentatives 
the Oregon Peddlers Law. Decree for complainant. 

Maurice B. Dean, of New York City, and John M. Gearin, of 
Portland, Or., for plaintiff. 

Walter H. Evans, of Portland, Or., A. J. Derby, of Hood River, 
Or., and G. W. Mullins, of Astoria, Or., for défendants. 

Before GILBERT, Circuit Judge, and WOLVERTON and 
BEAN, District Judges. 

BEAN, District Judge. This is an application for a preliminary 
injunction restraining varions officers of the state from enforcing or 
attempting to enforce, as against the plaintiff and its représentatives, 
the Oregon Peddlers Law, upon the ground, among others that, as 
applied to the plaintiff, the law constitutes an unconstitutional inter- 
férence with interstate commerce. An order to show cause was 
issued, which was answered by a motion to dismiss. 

From the complaint it appears that thç, plaintiff is a New Jersey 
corporation engaged in selling goods prepared and manufactured for 
it by Jones Bros. Company, a New York corporation. The goods, 
when manufactured, are packed and marked with the label and name 
of the plaintiff and delivered to it at the factory, from which place 
they are forwarded by the plaintiff for sale and distribution to varions 
parts of the Union. The plaintiff maintains a store in Portland where 
a small part of its merchandise is sold at retail over the counter, but 
the principal part of its business in Oregon is done through solicitors 
who go regularly from place to place on fixed routes soliciting and 
taking orders for future delivery. The orders, when taken, are sent 
to the Portland store by mail, or taken there personally by the solic- 
itors, where they are filled and the goods shipped to or delivered to 

•For oUier cases see same toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the solicitors, who deliver the same to the customers and collect the 
purchase price on their next trip over their respective routes. The 
agents or solicitors are allowed a certain percentage of the original 
price as a commission, but are not permitted to sell goods at retail 
from their wagons or in any other manner than by taking orders for 
future delivery, and ail goods not accepted by customers are returned 
to the store, and placed in stock for sale over the counter. 

The agents or solicitors are, for convenience, divided into five 
classes : First, those who hâve given a bond to the company to save 
it harmless from loss for the value of goods placed in their custody 
for delivery. Second, those who act on a C. Ô. D. basis ; that is, at 
the time the goods to fîll the orders taken by them are shipped, a 
bill of lading with draft attached is sent to some local bank where 
the agent desires receipt of the goods, or sent along with the goods 
to the local freight office, and the agent is required to pay such draft 
before receiving possession of the goods. Third, those who send in 
with the orders taken by them cash or checks to cover the value 
thereof, less commission. Fourth, those who hâve established a 
crédit with the company and are not required to pay for goods ship- 
ped to fîll orders taken by them until they secure a second order. 
And, fifth, those who hâve deposited cash with the plaintifiE as security 
for goods shipped to them. 

Ail of the goods shipped to agents to fîll orders previously taken 
are shipped to and addrèssed to the company in care of the agent and 
remain the exclusive property of the company until actually delivered 
to the customers, and ail cards, memoranda, or information concern- 
ing the customers along the varions routes belong to the plaintiflf, 
and the agents or solicitors are required to deliver the same to the 
plaintifï upon the termination of their relation with it. 

The Portland store does not keep a stock of goods on hand with 
which to fiU orders taken by the solicitors, but expérience has shown 
the manager thereof about how many orders will come in each day 
and each week in the usual course of trade, and in order to iill the 
continually recurring orders, he will anticipate, by a few days only, 
the procurement of goods sufficient to fîll such orders by ordering 
them from places outside of the state. Goods not of a perishable 
nature, such as soap and baking powder, are sent from the home of- 
fice by water to Portland. Thèse goods are, to some extent, kept in 
stock, but the orders of the Portland store are not greater than may 
be received in car load lots and as are necessary to fill the constantly 
recurring orders. Practically ail the other goods, such as teas, 
cofïees, chocolatés, cocoas, etc., are ordered from Seattle in the state 
of Washington in no greater amounts than necessary to iîU the re- 
curring orders received in the usual course of trade, and so as to 
match orders which are being taken when the goods to fîll them are 
in transit. The course of business being as follows : The manager 
of the Portland store makes up his orders for shipment on Friday 
or Saturday to send to Seattle on the following Monday. The goods 
arrive at Portland on Friday or Saturday of the same week they are 
ordered, and are used to fîll the orders which the solicitors send in 



794 216 FBDBEAL REPORTER 

to the store the following week, but which were taken by them the 
same week the goods were ordered from Seattle, or the preceding 
week. The goods do not arrive at the store until after the orders 
from customers hâve actually been taken and probably one-haH 
thereof actually received by the store manager. When received, the 
goods are in the usual packing cases, cartons or parcels, and are un- 
packed in the basement of the store or wareroom in the rear of the 
store, and are kept separate and apart from goods for local sale, ex- 
cept teas and cofïees, which are kept in the main store for cleanliness 
and convenience. Orders from the several agents when received are 
filled from the packing boxes in the basement of the store by em- 
ployés who do nothing else but fill orders, except that the orders for 
tea and coffee are taken from the main store. At ail times the goods 
are constantly in transit from the time they are shipped by the plain- 
tiff at its home office until they are in the hands of the customers 
along the varions routes, and remain no longer in the Portland store 
than necessary to match up orders which are coming in from con- 
tinually recurring sources along well-defined and certain routes. In 
every case, with the possible exception of soap and baking powder, 
which is only a small part of the gross business of the plaintiiï, the 
goods when the orders are taken are without the state. 

The motion to dismiss is based on three grounds : (1) That a court 
of equity is without jurisdiction ; (2) that the relation between the 
plaintiiï and its varions solicitors is that of vendor and vendee and 
not principal and agent, and therefore the plaintifï is not the proper 
party to this suit; (3) that the plaintifï is not engaged in interstate 
commerce, and therefore its agents or solicitors are subject to the 
provisions of the Peddlers Act. 

[1] The first question is disposed of by the récent case of Little 
V. Tanner (D. C.) 208 Fed. 605, in which it was held that a court of 
equity has jurisdiction of a suit enjoining state ofïicers from threat- 
ened enforcement of a void statute which affects property rights, al- 
though its violation is punishable as a criminal offense. See, also, 
Adams Express Co. v. N. Y., 232 U. S. 14, 34 Sup. Ct. 203, 58 L. 
Ed. 483. 

[2] The second question is concluded by the averment of the com- 
plaint, which for the purposes of this motion must be assumed to be 
irue. It is clearly alleged that the solicitors are agents and repré- 
sentatives of the plaintifï, receiving orders for it and not for them- 
selves ; that the goods handled by them remain and are the property 
of the plaintifï until delivered to the customer. The method adopted 
to secure plaintifï from loss on account of goods handled by its 
agents is merely a matter of convenience, and does not change the 
actual relation of the parties from that of principal and agent to ven- 
dor and vendee. 

[3]- The gênerai principles by which it has been determined that 
the taking of orders in one state for goods to be shipped from another 
•^onstitutes Interstate Commerce, exclusively under fédéral control 
znà not subject to the burden of state législation, hâve so often been 
announced by the Suprême Court as "to cause them to be elemen- 
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tary." Browning v. Waycross, 233 U. S. 16, 34 Sup. Ct. 578, 58 L. 
Ed. 828, decided April 6, 1914. The sole question, therefore, in any 
given case, is whether the manner in which the business is carried on 
cornes within the rules laid down. It would be a waste of time to 
review the cases and point eut their similarity and dissimilarity to the 
one in hand. It is enough that in our opinion the facts stated in the 
complaint bring this case within Crenshaw v. Arkansas, 227 U. S. 
389, 33 Sup. Ct. 294, 57 L. Ed. 565, and Stewart v. Michigan, 232 
U. S. 665, 34 Sup. Ct. 476, 58 L. Ed. 786, decided March 23, 1914. 
The only différence, if any, between it and the Crenshaw Case is 
that it may be assumed, although not stated, that in the Crenshaw 
Case the goods were not ordered by the local représentative of the 
vendor until the customers' orders had been received by him, while 
in this case the shipments were ordered prior to the actual receipt 
of the customers' orders by the agent, but before or while such or- 
ders were being taken in the field and during the time the goods were 
in transit. This, we take it, does not affect the character of the 
business. It was a mère matter of détail in the manner of conduct- 
ing it. 

We conclude, therefore, that the plaintiff was engaged in Interstate 
Commerce, and therefore the Peddlers Act does not apply to its 
business. 

Inj'unction will issue- 
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(District Court, E. D. Pennsylvania. September 11, 1914.) 

No. 979. 

L COBPOBATIONS (§ 564*) ReOEIVEKS iNTEBVENTIOISr BY STOCKHOLDEE. 

Where a creditors' suit was instituted against a corporation, and a re- 
ceiver was appointed to conserve the eorporation's assets, which were 
sold after proper public advertisement, a stockholder's pétition to Inter- 
vene, merely alleging that plaintiff in the creditors' suit and others, who 
were stockholders and directors of the corporation, became stockholders 
and directors in a company organized to purchase the assets, but without 
any charge of f raud or collusion showing want of good falth, and conclud- 
lug merely that it was petitioner's "bellef" that such persons combined 
to acquire the assets and business of the corporation at an inade<iuate 
price, not, however, based on information that such was the case, and 
without any charge of fraud or collusion, except by a suggestion, was in- 
sufflcient to entitle petitioner to hâve the sale set aside, etc. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig, §§ 2176, 2177, 
2255; Dec. Dig. § 564.»] 

2. COBPOEATIONS (§ 319*) CrEDITORS' STJIT — DlBECTOB. 

That a créditer of a corporation is also a director does not impair lils 
right to sue the corporation on the indebtedness at law or in equity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 1415, 1416- 
1425; Dec. Dig. § 319.*] 

8. CoRPOEAiioNs (§564*) — Sale of Assets — Receivees — Liabilitt to Stock- 

HOLDEK REMEDY. 

Where the assets of a corporation had been sold in receivership proeeed- 
ings at the instance of a créditer, who was also a director, the right of a 

*For other cases see same tapie & i numbeb in Dec. & Âm. Dlga. 1907 to date, & Rep'r Indexes 
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stockholder to hold the complalnant In that suit, the receiver, and the 
other directors liable to him personally for losses incurred as a stock- 
holder by reason of such sale was enforceable by a separate bill agalnst 
them, and not by Intervention in tlie receivership proceedings. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2176, 2177- 
2255 ; Dec. Dig. § 564.*] 

4. CoEPOBATioNs (§ 564*) — Sale or Assets — Receivers — Stockholdees — Ob- 
jections — Lâches. 

Where a suit was instltuted by a créditer and director of a corporation 
to sell its assets tbrougli a receiver, to préserve the interests of ail cred- 
itors so far as possible, and to continue the business, and such proceed- 
Ing had progressed to a final decree and sale, a stockholder's right to in- 
tervene in such proceeding and object thereto, more tbau 18 months after 
decree and sale, vcas barred by lâches. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2176, 2177, 
2255; Dec. Dig. § 564.*] 

In Equity. Action by S. E. Hutchinson against the Philadelphia 
& Gulf Steamship Company. On pétition of Samuel S. Bloom for 
leave to intervene. Denied. 

R. H. Locke and E. D. Mitchell, both of Philadelphia, Pa., for peti- 
tioner. 

George P. Rich and Conlen, Brinton & Acker, ail of Philadelphia, 
Pa., opposed. 

THOMPSON, District Judge. Upon bill filed January 8, 1913, 
by S. E. Hutchinson, a créditer, and answer admitting the alléga- 
tions of the bill, a receiver was appointed on the same day to take 
charge of and préserve the property of the défendant and continue 
the opération of its steamship line. Upon various pétitions of the 
receiver, orders shown to be necessary for préservation of assets of 
the Company and continuance of the business of the company as a 
going concern were regularly granted at various times, and, upon 
pétition of April 24, 1913, setting forth the danger of loss to the com- 
pany and to creditors and stockholders of the good will of the com- 
pany, the receiver was authorized to sell the good will, leases, office 
fixtures, and furniture, tackle, and loading equipment of the com- 
pany for $15,000 in cash and $45,000 worth of the common stock of 
the American Transportation Company, a Delaware corporation. On 
July 11, 1913, upon showing by pétition that it was impossible to 
further continue the transportation business of the company, the re- 
ceiver was authorized to sell the steamships Evelyn and Mae, the 
company's only remaining assets, at private sale. On March 10, 
1914, upon a showing of the efiforts of the receiver to sell the steam- 
ships at private sale and failure so to do, an order was entered di- 
recting public sale upon due notice by advertisement. As appears 
by the pétition for confirmation of sale, the receiver set April 8, 
1914, as the time for public sale, and due advertisement was made 
in the leading maritime papers of the Atlantic and Pacific coast ; but 
no bona fide bid was received, either on the vessels ofïered separately 
or both together. The receiver accordingly readvertised, as appears 

•For otber cassa see same topic & i numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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by proof of publication, and set June 20, 1914, as the time for an ad- 
journed public sale of the steamers, and at this sale both vessels as 
a whole were knocked down by the auctioneer to Andrew B. Mc- 
Ginnis, Esq., the highest bidder. Due advertisement of application 
for confirmation of sale on July 10, 1914, was made and upon request 
of counsel, who desired to be heard, the hearing upon pétition for 
confirmation was deferred to July 20, 1914. No objections being 
made, the sale was confirmed. 

[1] The présent pétition for leave to intervene was subsequently 
presented in open court upon notice to counsel for the receiver and 
for the purchaser of the vessels. The petitioner represents that hc 
is a duly registered stockholder and holds stock for which he paid 
$6,050 in cash. The pétition appears to be based upon allégations of 
inadequacy of price in the sales of the assets of the company, and 
allégations that the plaintifï, S. E. Hutchinson, and S. P. Wetherill, 
Jr , the receiver, were stockholders and directors of the défendant 
Company; that, at the time the application was made for the ap- 
pointment of the receiver, the company was not insolvent; that, be- 
cause of the known solvency of the company, the petitioner, Bloom, 
was misled as to the real nature of the receivership proceedings, 
which he subsequently learned were adverse to his interest; that the 
sale of April 24, 1913, of the assets, transportation facilities, etc., ex- 
clusive of the two ships, was "to a new company, the Philadelphia- 
New Orléans Transportation Company, or its subsidiary, the Amer- 
ican Transportation Company"; that, before and at the time of the 
application for appointment of a receiver, S. E. Hutchinson and 
Warren Webster were stockholders and directors of the Philadelphia 
& Gulf Steamship Company ; that Henry Brinton was a stockholder of 
the company, and J. W. S. Holton was a stockholder, director, and 
vice président of the company, and chairman of its executive com- 
mittee ; that the Philadelpjiia-New Orléans Transportation Company 
was not in existence prior to the receivership proceedings, but was 
chartered in the state of Delaware April 25, 1913; that S. É. Hutchin- 
son, Warren Webster, Henry Brinton, and J. W. S- Holton are stock- 
holders and directors of the Philadelphia-New Orléans Transportation 
Company, and J. W. S. Holton, is président of the same. The petition- 
er finally avers, that he "believes" that the proceedings in behalf of 
S. E. Hutchinson were procured by him, Warren Webster, J. W. S. 
Holton, S. P. Wetherill, Jr., Henry Brinton, and others to the pe- 
titioner unknown, for the purpose of acquiring the assets and busi- 
ness of the Philadelphia & Gulf Steamship Company, free and clear 
of the liens of ail creditors, except mortgages, for a sum grossly out 
of proportion to the real and appraised value of the same, so that the 
entire assets of the Philadelphia & Gulf Steamship Company, worth 
approximately $500,000 or more, hâve been disposed of for the ap- 
proximate sum of $25,000 cash, which sum is still subject to the lien 
of ail creditors. 

While the pétition does not set out what relief is asked by the pe- 
titioner, it is apparent that it is desired either to set aside the sale of 
the good will, etc., or of the ships, or both, or that it is desired to 
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hold the directors personally liable for their acts. It is apparent 
that the allégations contained in the pétition are toc vag^e and un- 
certain to entitle the petitioner to set aside the sale. Taking first the 
sale of April 24, 1913, there is nowhere in the pétition an allégation 
that a better price could hâve been obtained for the assets sold under 
that order, nor does the pétition allège that the petitioner or any 
one else was willing to pay or offered to pay more for thèse assets. 
There is no déniai that the sale of the steamships Mae and Evelyn, 
as shown by the receiver, was widely advertised, and that no bid was 
made for either of the vessels, separately or together, when they 
were first put up for public sale, and there is no allégation in the 
pétition that a better price could hâve been obtained, nor any oflfer 
or expression of willingness by the petitioner to pay a better price 
than that finally obtained. Moreover, if the relief desired is to set 
aside the several sales of the assets of the company, he is undoubtedly 
barred by his lâches, as it appears by the allégation in his pétition 
that on December 28, 1912, he was notified by the receiver of the 
présent proceedings. State Trust Co. v. R. R. Co. (C. C.) 120 Fed. 
398. 

As to any other relief, none of the parties said to hâve combined 
to acquire the assets of the company are parties to this suit, except 
Mr. Hutchinson, the plaintifï, and Mr. Wetherill, the receiver. There 
is no déniai in the pétition of the facts set ont in the pétition for 
leave to sell the Evelyn and Mae that ail the stockholders were 
given an opportunity to subscribe to stock in a new company to take 
over thèse vessels. The naked averment that the plaintifï, Mr. Hutch- 
inson, and others, who were stockholders and directors in the de- 
fendant company, became stockholders and directors in the company 
which is said to hâve been the purchaser of the pier facilities and 
good will of the company, would not be sufïicient to sustain a bill 
against them, without a spécifie charge of fraud or collusion or show- 
ing of want of good faith. Continental Bank v. Allis-Chalmers Co. 
(D. C.) 200 Fed. 600 ; Marks et al. v. Merrill Paper Co. et al, 203 
Fed. 16, 123 C. C. A. 380; Buchler v. Black (D. C.) 213 Fed. 880. 

[2,3] The pétition concludes with a statement as to petitioner's 
"belief" that the parties named in the pétition combined to acquire 
the assets and business of the company at an inadéquate price, but 
his belief is not based upon information that such is the case. There 
is no charge of fraud or collusion, except by suggestion. The bill 
is filed by Mr. Hutchinson as a creditor. There is no déniai of the 
indebtedness of the company to him, and there is no rule of law or 
equity which prohibits a creditor of a corporation from bringing suit 
because he is also a director. It is apparent that the pétition does 
not set out any légal or équitable ground upon which the petitioner 
could base a bill against the corporation, or against its ofifàcers or di- 
rectors, if they were parties. If it is his désire to hold the plaintifï, 
Mr. Hutchinson, the receiver, and the other directors liable to him 
personally for losses incurred as a stockholder, his remedy would 
undoubtedly be by separate bill. Forbes v. Railroad Co., 2 Woods. 
323, Fei. Cas. No. 4,926; Land Title & Trust Co. v. Asphalt Co. 
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(C. C.) 114 Fed. 484; Lombard Ins. Co. v. Lumber Co. (C. C.) 74 
Fed. 325. 

The présent bill was filed for the purpose of preserving the inter- 
ests of ail creditors so far as possible and of continuing the business. 
The proceedings hâve been regular and orderly throughout. To en- 
force in this proceeding a personal liability against the receiver or 
against the directors of the corporation would not be "in subordina- 
tion to and in récognition of the propriety of the main proceedings." 
Suprême Court Rule in Equity 37 (198 Fed. xxviii, 115 C. C. A. xxviii). 

[4] It would be entirely contrary to orderly procédure to permit 
a confusion of issues by allowing the petitioner to interfère with the 
présent proceedings after raising no objection to them for a period of 
18 months and standing by until after final decrees of sale were made. 
He cannot, upon discovery at this late date that the proceedings are 
"adverse to his interest," raise issues not germane to the présent suit. 

The prayer of the pétition is denied, and the pétition dismissed. 



SMITH V. CAMAS PRARIB RY. CO. 
(District Court, D. Idaho, Central Division. August 17, 1914.) 

1. Eemovai, or Causes (§ 107*) — Motion to Bkmand — Sufficienct of Flead- 

INGS. 

On a motion to remand, a fédéral court will not Inquire Into the suffi- 
clency of tlie plaintlff's pleading. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 178, 
225-232, 234 ; Dec. Dig. § 107. *J 

2. Removal dp Causes (§ 3*) — Causes Removable — Action undeb Employ- 

ERS' Liability Act. 

Wliere the plaintifC in an action in a state court to recover for the death 
of a rallroad employé unequlvocably bases tbè rlght of reeovery on the 
fédéral Bmployers' Liability Act of Aprll 22, 1908, c 149, 35 Stat. 65 
(U. S. Comp. St. Supp. 1911, p. 1322), the cause is not removable whether 
or not the facts alleged are sufficient to state a cause of action under 
such act. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. §§ 4, 5 ; 
Dec. Dig. §3.*] 

At Law. Action by Elizabeth Smith as administratrix of the Es- 
tate of Charles H. Smith, deceased, against the Camas Prarie Rail- 
way Company. On motion to remand to state court. Motion 
granted. 

Alex Kasberg, of Lewiston, Idaho, and Samuel T. Crâne and F. 

A. McMaster, both of Spokane, Wash., for plaintiff. 

Cannon, Ferris & Swan, of Spokane, Wash., and James E. Babb, 
of Lewiston, Idaho, for défendant. 



DIETRf CH, District Judge. The action was brought by the plain- 
tiff as adrninistratrix to recover damages from the défendant railroad 
Company for the deàth of Charles H. Smith, who was run over and 

*For otiier cases se» lame topig & i mvmbss in Dec. à Am. Dlgs, 1907 to date, & Rep'r Indexes 
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killed by one of the defendant's trains at Lewistpn, Idaho, on the 
17th day of November, 1913. Upon pétition of the défendant, it was 
brougftt hère from the state district court, where it was originally 
commenced, and the plaintifif now moves that it be remanded. De- 
fendant concèdes that if it is a case arising under the fédéral Employ- 
ers' Liability Act of 1908, as amended, it should be remanded. 

The showing made by the complaint is that at the time of the ac- 
cident the défendant owned and was operating a line of railroad run- 
ning between the city of Riparia, in the state of Washington, and 
the city of Grangeville, in the state of Idaho, and that Smith was in 
its employ as a member of a bridge gang. There is no question of 
the interstate character of the railroad, or of the business carried on 
by the défendant, or of the train by which Smith was killed. Nor, 
as I understand, does the défendant dispute that Smith's gênerai em- 
ployment as bridge carpenter was in interstate commerce. The 
ground upon which it is sought to base the right of removal is that, 
at the exact time of the accident, Smith was not so employed, for the 
day's work was donc, and he was going from the work train in the 
defendant's yard at Lewiston, to his home in that city, for a purpose 
not shown to hâve had any relation to his employment. The allégation 
in that respect is that : 

"On the 17th day of November, 1913, tbe sald crew of men (the bridge 
gang), after they had finished their day's work, prepared and ate their evening 
meal In said car In the yards of the défendant at Lewiston, Idaho, and after 
the supper was over the said Charles H. Smith left the car, about 6:15 p. m. 
on said date, and after dark started for his home in the city of Lewiston, tak- 
ing the most direct and usual way of travel," etc. 

It is further alleged in terms that at the time of the accident Smith 
was employed in interstate commerce, and also that the plaintiff, as 
administratrix, prosecutes the action under the fédéral act. It is 
not controverted that, to bring a case within the terms of this act, 
the "défendant must hâve been, at the time of the occurrence in ques- 
tion, engaged as a common carrier in interstate commerce, and plain- 
tifï's intestate must hâve been employed by said carrier in such com- 
merce." North Carolina Railroad Co. v. Zachary, 232 U. S. 248, 
256, 34 Sup. Ct. 305, 307 (58 L. Ed. 591). Nor is it to be doubted 
that if thèse facts appear the act is exclusive, and the rights and lia- 
bilities of the parties are referable to it alone. North Carolina Rail- 
road Co. v. Zachary, supra; Michigan Central R. R. Co. v. Vree- 
land, 227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. 417. 

[1] The plaintiff urges that the cause of action as stated falls 
within the terms of the act, but further contends that, even if the 
complaint be held to be defective, it appearing that she intends and 
attempts to assert such cause of action, the sufficiency of the plead- 
ing cannot be inquired into upon a motion to remand. Hax et al. v. 
Caspar (C. C.) 31 Fed. 499. Counsel for the défendant concède that 
as a gênerai rule the fédéral courts will not, on a motion to remand, 
détermine whether the complaint shows a cause of action, but stilî 
it is apparent that their entire argument in support of their right 
to remove is that the facts stated in the complaint are insufficient 
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to constitute a cause of action under the act. It seems to be rhought 
that an exception to the gênerai rule should be recognized because, 
so it is contended, the plaintiff may, in the progress of the case, if 
it remains in the state court, seek a recovery under the state statute, 
should she fail to establish a cause of action under the fédéral act. 
But the fact is that she has unequivocally alleged that she is suing 
upon the right given her by the fédéral act, and by this déclaration 
she is bound. Surely with the complaint as it now stands no court 
would require the défendant to anticipate and plead, or prépare its 
défense, against a cause of action arising under the state laws. The 
possible défenses are in certain important particulars dissimilar. In 
the one case the assumption of risk by the décèdent must be pleaded, 
if relied upon as a défense. In the other, such a plea would be 
stricken out as wholly immaterial. 35 U. S. Stat. L,. 65. For this 
reason, if for no other, it is clear that a plaintifif cannot be permitted 
to hold out that the cause of action is one under the fédéral act and 
during the course of the trial abandon this position and wage a claim 
of a substantially différent character ; at least this could not be done 
without an appropriate amendment to the pleading. If we hère as- 
sume, without deciding, that under the rules of procédure prevailing 
in the Idaho state courts the granting of permission to make such 
an amendment is within the discrétion of the court, the défendant 
could not be prejudiced, for immediately upon a change of the plain- 
tifï's position as disclosed by such an amendment the right of re- 
moval would accrue. Powers v. Chesapeake & O. R. R. Co., 169 
U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673 ; Remîngton v. Central Pa- 
cific Ry. Co., 198 U. S. 98, 25 Sup. Ct. 577, 49 L. Ed. 959; Fritzlen 
V. Boatmen's Bank, 212 U. S. 364, 29 Sup. Ct. 366, 53 L. Ed. 551. 
It is therefore thought that no substantial reason exists for making 
an exception to the gênerai rule that on a motion to remand the 
courts will not inquire into the sufficiency of the pleading. 

[2] By the fédéral act jurisdiction to adjudicate causes of action 
arising thereunder is conferred upon the state courts concurrently 
with the fédéral courts, and the défendant is denied the right of re- 
moval from one to the other. In good faith the plaintiff hère went 
into the state court, unequivocally declaring that she sought a recov- 
ery under the act. It may be a fair question whether in her pleading 
she States facts sufficient to entitle her to recover, but, having the righit 
to sélect the tribunal to which she would submit her claim, she should 
hâve this question, as well as ail others, decided by the court whose 
jurisdiction she has invoked. 

The motion is allowed. 
216 F.— 51 
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UNITED STATES v. MIDWAY NOETHERN OIL CO. et al. 

(District Court, S. D. Californla, N. D. May 29, 1914.) 

No. 47. 

Mines and Minebals (§ 2») — Pbtkoletjm Lands — Withdbawal from Bntbt— 

AUTHOBITY OF PRESIDENT "TeBEITOEY." 

Under Const. art. 4, § 3, vesting in Congress power to dispose of and 
make ail needful rules and régulations respecting the territory and other 
property of the United States, the term "territory" being équivalent to 
the Word "land," and the Revlsed Statutes declaring that ail valuahle 
minerai deposits in land belonging to the United States are open to ex- 
ploration and purchase and the lands to occupation and purchase, and 
that any person authorized to enter lands under the mining laws of the 
United States may enter and obtain patent to lands containing petroleum 
or other minerai oils, and chiefly valuable therefor under the laws re- 
lating to placer mining claims, the power to withdraw petroleum lands 
from entry is vested solely in Congress, and hence the Président had no 
constltutional autho'rlty to withdraw from entry over 3,000,000 acres of 
oil land iu California and Wyomlng in aid of proposed législation affect- 
ing the use and disposition of petroleum deposits on the public domain. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 2; 
1\6C. Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6925-6927, 

7814.] 

In Equity. Bill by the United States of America against the Mid- 
wdy Northern Oil Company and others to nuUify défendants' alleged 
rights in certain public land sought to be entered after an attempted 
withdrawal from entry by the Président, September 27, 1909. Bill 
dismissed. 

E. J. Justice, Sp. Asst. to Atty. Gen. (A. I. McCormick, of Los 
Angeles, Cal., and Wm. Denman, of San Francisco, Cal., of counsel), 
for the United States. 

Geo. E. Whitaker, of Bakersfield, Cal., for certain défendants. 

A. L. Weil, of San Francisco, Cal., for certain défendants. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for certain de- 
fendants. 

Oscar Lawler, of Los Angeles, Cal., for certain défendants. 

Frank L. Short, for certain défendants. 

DOOLING, District Judge. The bill avers, in substance, that de- 
fendants subséquent to March l, 1910, entered upon the N. W. y^ of 
section 32, township 12 N., range 23 W., S. B. M., which was then, 
and ever since has been, the property of plaintiff, and on June 6, 1910, 
discovered therein petroleum in paying quantities ; that on September 
27, 1909, the Président regularly withdrew said land and the whole 
thereof from minerai exploration, and from ail forms of location, 
settlement, sélection, fîling, entry, or disposai under the minerai or 
nonmineral public land laws of the United States, and reserved the 
same for public uses, to wit, in order to secure a supply of fuel oil for 
the use of the navy, and that since said last-mentioned date none of 

•For other casea see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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said land has been subject to exploration for minerais, or to the initia- 
tion of any right under any of the public land laws of the United 
States. That défendants are now extracting vast quantities of min- 
erai oil and petroleum f rom said lands, and committing waste and tres- 
pass thereon to plaintiffs' irréparable injury, and that défendants are 
so doing under the pretense that they hâve acquired valid minerai 
rights therein, by virtue of their entry upon said land and exploration 
and development thereof, and discovery of oil therein, but that by rea- 
son of such order of withdrawal of September 27, 1909, such claim of 
right is unfounded. The bill asks for an injunction, a receiver, an ac- 
counting, and a decree that défendants hâve no estate, right, or title 
to said land, or to any of the minerais contained therein, and that it be 
decreed that plaintifï has a perfect property in said land free and 
clear of any of the claims of défendants, and each and every one of 
them. The case turns upon the validity or invalidity of the executive 
virithdrawal order of September 27, 1909, which order is as f ollows : 

"Temporary Petroleum Withdrawal No. 5." 

"In ald of proposed législation aflfectlng the use and disposition of the 
petroleum deposits on the public domain, ail public lands in the accompanying 
llsts are hereby temporarlly withdrawn from ail forms of location, settlement, 
sélection, flling, entry, or disposai under the minerai or nonmineral public 
land laws. Ail locations or claims existing and valid on this date may pro- 
ceed to entry in the usual manner after fleld Investigation and examination." 

The accompanying lists embraced 3,041,000 acres of land, 170,000 
acres thereof being in Wyoming and 2,871,000 acres in California. In- 
cluded in this latter quantity is the land described in the bill. 

It vf'ûl be observed that while the bill déclares the purpose of the 
withdrawal to hâve been to secure for the navy a supply of fuel oil, 
the order itself makes no such déclaration, but states the purpose to be 
"In aid of proposed législation affecting the use and disposition of the 
petroleum deposits on the public domain," and the history of the move- 
ment to secure such législation indicates that the executive was dis- 
satisfied with the existing laws in regard to the disposition of petro- 
leum deposits and hoped to hâve them changed. It may be added, toc, 
that the bill as originally filed contained no référence to the use of oil 
by the navy, but that this averment was added by an amendment made 
on the very day that the motion to dismiss was called for argument, 
although the bill itself had been filed nearly a year before. 

At the time of this withdrawal, and at the time of défendants' entry 
upon the land, there were in force, and still remain in force the fol 
lowing statutory provisions : 

"That ail valuable minerai deposits in lands belonging to the United State» 
♦ ♦ • are hereby declared to be free and open to exploration and purchase. 
and the lands in which they are found to occupation and purchase ; * ♦ • 
and that claims usually called 'placera' including ail forms of deposit, ex- 
cepting veins of quartz or other rock in place, shall be subject to entry and 
patent, under like drcumstances and conditions, and upon similar proceed- 
Ings, as are provided for vein or Iode claims." 

"That any person authorized to enter lands under the mining laws of the 
United States may enter and obtain patent to lands containing petroleum or 
other minerai oils, and chiefly valuable therefor, under the provisions of tJ»e 
laws relating to placer minerai claims." 
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It is under thèse statutes that défendants claim. The effect of the 
withdrawal order, if valid, was to suspend the opération of thèse stat- 
utes, at least to the extent of withholding their application to such por- 
tion of the 3,041,000 acres of land described as still remained a part of 
the public domain. 

The Constitution (article 4, section 3) vests in Congress the power to 
dispose of and make ail needful rules and régulations respecting terri- 
tory or other property of the United States, and it was early decided 
that "the term 'territory,' as there used, is merely descriptive of one 
kind of property; and is équivalent to the word 'lands'"; that "Con- 
gress has the same power over lands as over any other property be- 
longing to the United States, and that this power is vested in Congress 
without limitation." United States v. Gratiot, 14 Pet. 526, 10 L. Ed. 
573. The same proposition is dififerently, but no less forcibly stated as 
f ollows in other cases : 

"No appropriation of public land can be made for any purpose, but by au- 
thority of an act of Congress." tlnlted States v. Fitzgerald, 15 Pet 40T, 10 
U Ed. 785. 

"But public and unoecupied lands, to whlch the United States hâve acqulred 
title, Congress * • * under the power conferred upon it by the Constitu- 
tion, * * * has the exclusive right to control and dispose of, as it has 
vFith regard to other property of the United States." Van Brocklln v. State 
of Tennessee, 117 U. S. 151, 6 Sup. Ct. 670, 29 L. Ed. 845. 

"The Constitution vests in Congress the pov^er to 'dispose of and malte ail 
needful rules and régulations respecting the territory or other property be- 
longing to the United States.' And this implies an exclusion of ail other au- 
thority over the property which could interfère with this right or obstruct 
its exercise." Wisconsin K. E. Co. v. Prlce County, 133 U. S. 496, 10 Sup. 
Ct. 341, 33 L. Ed. 687. 

"With respect to the public domain, the Constitution vests In Congress the 
power of disposition and of maliing ail needful rules and régulations. That 
power is subject to no limitations. Congress has the absolute right to pre- 
scribe the times, the conditions, and the mode of transferring this property, or 
any part of it, and to designate the persons to whom the transfer shall be 
made." Gibson v. Chouteau, 13 Wall. 92, 20 L. Ed. 534. 

Congress, there fore, having the exclusive power to dispose of the 
land in question, and to make ail needful rules and régulations in rela- 
tion thereto, and having declared the minerais therein to be free and 
open to exploration and purchase and the land itself to occupation and 
purchase, under the placer mining laws, the opération of such laws 
should not be interfered with by any other department unless a clear 
authority exist for such interférence. It is claimed by plaintiff that 
such authority does exist, having its basis in long acquiescence by 
Congress in the exercise by the executive of the power to reserve pub- 
lic lands for public purposes, and in the approval by Congress of the 
exercise of this power in many instances other than the one in question. 
It is also claimed that such authority inheres in the executive under the 
Constitution, subject only to the paramount authority of Congress. 
Many times the executive has withdrawn lands in the past, and many 
times Congress has either directly or indirectly approved such with- 
drawals. Many times, too, Congress has affirmatively authorized such 
withdrawals in advance of their making. The right to make such with- 
drawals has also frequently been passed upon by the courts in con- 
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crête and spécifie cases. In many instances such right has been up- 
held, in others it has not. An examination of the adjudicated cases 
upon this point, however, seems to me to indicate that in every instance 
where the right to make such withdrawals was upheld in the absence 
of congressional authorization, either direct or clearly to be implied, it 
was either because the lands withdrawn were actually devoted to a 
spécifie public purpose before the right of any third person had inter- 
vened, or because such withdrawal was necessary in order fully to 
efifect the purposes of some existing law. An example will serve to il- 
lustrate each of thèse classes of cases. 

In Grisar v. McDowell, 6 Wall. 363, 18 L. Ed. 863, decided by the 
Suprême Court in 1867, the question involved a military réservation 
which had been long occupied by the government for military purposes, 
and was indeed actually in the possession of the government and used 
for such purposes at the time the controversy arose, and the court said : 

"From an early perlod in the history of the government it has been the 
practice of the Président to order, from time to time, as the exigencies of the 
publie service required, parcels of land belonging to the United States to be 
reserved from sale and set apart for public uses. The authority of the Prési- 
dent in thls respect is recognieed In numerous acts of Congress. * * * 
The action of the Président in making the réservations in question was in- 
directly approved by the législation of Congress in appropriating moneys for 
the construction of fortifications and other public works upon them. The 
réservations made at the same time embraced seven distinct tracts of land, 
and upon several of them extensive and costly fortifications and barracks 
and other public buildings hâve been erected." 

This case taken in its entirety does not seem to me to support the 
proposition that 3,000,000 acres of land may be withdrawn by executive 
order from the opération of the laws enacted by Congress specifically 
providing for its disposition. 

The so-called Des Moines River Cases will illustrate the second broad 
class of cases in which withdrawal orders hâve been upheld. In 1846, 
for the purpose of aiding to improve the Des Moines river from its 
mouth to Racoon creek, Congress granted to the territory of lowa cer- 
tain lands, being one equal moiety in alternate sections on a strip five 
miles in width on each side of said river. A doubt soon arose as to 
whether this grant carried any of the lands along the river above Ra- 
coon creek, and the first secretary having to do with the question 
was of the opinion that the grant did embrace such lands, and conse- 
quently reserved them from sale in order to carry out the law as con- 
strued by him. The validity of such réservation was before the Su- 
prême Court in several cases, in each of which it was upheld, the court 
saying in one of them : 

"Besides, if this power was not compétent, which we think It was ever 
slnce the establishment of the land department, and which has been exercised 
down to the présent time, the grant of 8th August, 1846, carried along with 
it, by necessary implication, not only the power, but the duty, of the land 
office to reserve from sale the lands embraced in the grant. * * * That 
there was a dispute existing as to the estent of the grant of 1846 in no way 
affects the question. The serions conflict of opinion among the public au- 
thorities on the subject made it the duty of the land officers to withhold the 
sales and reserve them to the United States till It was ultimately disposed 
of." Wolcott V. Des Moines Co., 5 Wall. 681, 18 L. Ed. 689. 
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One of the grounds therefore upon which the réservation was held to 
be valid was the necessity of preserving intact the full measure of the 
grant, and to this extent at least the réservation was made in order 
that the provisions of the law, if it should ultimately be determined 
that the lands above Racoon creek were embraced therein, might be 
put fully into effect. 

It has been held in later cases that the executive has no gênerai 
power to withdraw lands from the opération of existing laws. In 
Southern Pacific R. R. Co. v. Bell, 183 U. S. 675, 22 Sup. Ct. 232, 46 
L. Ed. 383, the court says : 

"The power of the secvetary to witladraw lands Is exerclsed for the purpose 
of carryiDg eut the grant to the railroad, and to prevent lands covered by 
said grant from being taken up by settlers before the road is completed and 
the patents Issued to the company; but clearly that power cannot be exer- 
cised to withdraw lands which are beyond the intended limita of the grant." 

So in Brandon v. Ard, 211 U. S. 11, 29 Sup. Ct. 1, 53 L. Ed. 68, 
where a grant was made in March, 1863, an attempted withdrawal in 
May, 1863, and a homestead settlement in June, 1866, over three years 
later, and when the withdrawal order, if effective at ail, had been over 
three years in eft'ect, the court speaking also of indemnity lands, says 
again : 

"We cannot glve to the withdrawal from sale, pre-emptlon or settlement of 
the lands upon which Ard entered in 1866 the légal effect which the plain- 
ttfiCs in error insist must be given to it. It Is conceded that the lands were 
not within the place or granted limlts of either railroad, but were within In- 
demnity lands. * * * The withdrawal of them from sale, or settlement, 
* * • prior to the definite location of the road ând before they were reg- 
ttlarly selected to supply deflciencies in place or granted llniits, was without 
authority of law. Such unauthorized withdrawal did not stand In the way 
of Ard, in virtue of his settlement on them in 1866, under the then existing 
homestead laws, from acquiring such an interest in tlie lands as would be 
proteeted against thelr subséquent sélection by the railroad company." 

In a still later case the court again says : 

"A rejection upon the ground stated was not authorized, for the Secretary 
of the Interlor had no authority to withdraw from settlement lands within 
the indemnity limlts of the grant which had not been before selected, and 
approved by hlm." Osborn v. Froyseth, 216 U. S. 571, 30 Sup. Ct. 420, 54 
li. Ed. 619. 

It is clear, therefore, that no gênerai power of withdrawal exists, 
and while withdrawal orders hâve been very frequently upheld, I 
find no case broad enough to cover the withdrawal of over 3,000,000 
acres of land from the opération of the minerai land laws, whether "in 
aid of proposed législation," as stated in the order, or for the purpose 
of securing a supply of fuel oil for the navy as stated in the bill. I 
am fully aware of the importance of this and kindred cases because of 
the magnitude of the interests involved. But they are still more im- 
portant because of the légal principles upon which they must be deter- 
mined. The effect of the order of withdrawal of September 27, 1909, 
whatever its purpose, was practically to suspend the opération of the 
minerai laws as applied to the petroleum deposits in the public domain. 
If such power exist, plaintiff should be able to point to some clear 
législative or constitutional provision upon which it rests. I am not 
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content to seek for it in the dicta of décisions, or in some shadowy twi- 
light zone lying between the powers expressly granted to the Congress 
and the powers expressly granted to the Président. The power to dis- 
pose of the public lands has been given to the Congress by the Consti- 
tution, and I find no conflicting power granted the Président by that 
instrument derogatory to the power given the Congress in this regard. 
The congressional will as to thèse lands is clearly expressed in the laws 
above cited, and the right to nullify this will is not lodged in either 
the executive or judicial department. On the contrary, it is equally 
the duty of the executive as of the judicial department to see that this 
will is carried into effect. The promulgation of the order in question 
I believe to be but one manifestation of a growing tendency to concen- 
trate in the executive more of power than can be traced to any spécifie 
constitutional or législative provision. As this tendency in the présent 
instance leads to an encroachment upon the domain of the Congress, I 
am unwilling to further it by any decree of this court, and for this rea- 
son it is ordered that the application for an injunction and a receiver 
be denied, and the bill itself dismissed. 



WOOLFOLK V. JONES. 

(District Court, E. D. Virginia. August 6, 1914.) 

L Injunction (§ 235*) — Extent of Liabilitt on Bond — Condition "to 
Abide THE Décision of the Court." 

The use of the words "to ablde the décision of the court" in the condi- 
tion of an injunction bond required by a fédéral court, unless the injunc- 
tion is to restraln enforcement of a judgment or decree of a court, does 
not bind the obllgors to pay a judgment that may be rendered agalnst 
complalnant on the merits of the case, in the absence of proof showlng the 
loss of the debt as the resuit of the injunction. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 529-537 ; Dec. 
DIg. § 235.*] 

2. Injunction (§ 239*) — Liabilitt on Bond — Damaoes and Costs. 

Complalnant secured an injunction restraining défendant from prose- 
cutlng two actions at law agalnst him on the ground that he had an équi- 
table défense, and on the glving of a bond conditioned that he "shall abide 
the décision of sald court and pay ail damages and costs whlch shall be 
adjudged agalnst hlm In case said Injunction shall be dissolved." The 
controvers'y was trled on the merits in the equlty suit, resultlng in a 
money decree agalnst complalnant, who proved insolvent. Held, that the 
surety on his bond was not bound for the payment of such decree, but 
that under the provision for "damages and costs" défendant was enti- 
tled to recover on the bond Interest on the amount of the decree durlng 
the tinie recovery was delayed by the granting of the injunction and the 
costs incurred In the trial of the suit, whlch were largely in excess of 
what they would hâve been in the actions at law. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 542, 543 ; Dec. 
Dig. § 239.*] 

3. Injunction (§ 239*) — Liability on Bond — Costs. 

An injunction bond in a fédéral court, conditioned that the principal 
shall abide the décision of the court and pay ail damages and costs whlch 
shall be adjudged agalnst hlm in case the Injunction shall be dissolved, 

♦For other cases see same toplo & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Inures to the beneflt of a master and stenographer In wtLOse favor costs 
are adjudged against such principal, and it Is immaterial tliat the défend- 
ant only is named as obligée. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 542, 543 ; Dec. 
Dig. § 239.*] 

4. INJTJNOTION (§ 239*) — LlABILITY ON BOND — ^ACCBUAL OF LlABILITY — DISSO- 
LUTION OF Injunotion in Pakt. 

Where an injunction restraining the prosecution by défendant of two 
actions at law was, on final hearing, dissolved asT:o the principal one of 
such actions, but not as to the other, and on such hearing there was a 
substantial recovery hy défendant on the merits, the fact that the injunc- 
tion was not entirely dissolved does not discharge the surety on the bond 
frorn liability. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 542, 543 ; Dec. 
Dig. § 239.*] 

In Equity. Suit by Joseph W. Woolfolk against John T. Jones. 
On pétition by défendant and others for decree against complainant 
and the surety on his injunction bond. Pétition grantçd in part. 

ïhe défendant John T. Jones instituted in the law and equity court of the 
city of Eichmond, against the complainant Joseph W. Woolfolk, two actions 
at law, one to recover $10,000, and the other $25,000, which suits were by ap- 
proprlate proceedlngs removed into thls court. Before trial, the complainant 
Woolfolk filed his bill in this cause, seeking to enjoin the prosecution of the 
two suits at law on the ground, among others, that it was impossible for him 
to make défense at law, and averred and charged that the défendant Jones was 
largely Indebted to him. This court, before hearing the suits at law, on the 
15th day of June, 1912, granted the injunction prayed for, and on the 22d day 
of June, 1912, the cause was referred to a master to inquire and report as to 
plaintiflf's indebtedness to the défendant Jones, by reason of the alleged con- 
tracts set forth in the déclarations in the two common-law suits, and in the 
bill and proceedlngs mentioned, and also of the amount of damages, if any, 
the complainant was entitled to recover from the défendant Jones, by reason 
of the facts and transactions set up in the bill, and said spécial master was 
authorized to inquire and report as to any other matters by him deemed per- 
tinent, or whIch he might be required by any party in interest to report on, 
The cause was regularly proceeded with before the spécial master, running 
through the summer and fall of 1912, and a great mass of testimony takeu, 
and upon being finally argued and submitted, the spécial master, on the 25th 
day of February, 1913, filed an elaborate report stating his conclusions of the 
law and findings of fact, the substance of which was that the défendant Jones 
was entitled to recover nothing on the contract la the $10,000 suit, and that 
he was not entitled to recover on the contract in the $25,000 suit, but that, 
by reason of certain transactions in connection with the sale of the real es- 
tate under the contract set forth in the second suit, he was entitled to recover 
$8,651.16. To this report exceptions were taken by the défendant, and by de- 
cree entered on the 23d day of October, 1913, the same were overruled as to 
the common-law suit to recover $10,000, and the prosecution of the same per- 
manently enjoined, and a decree of $25,000 upon certain conditions with which 
the défendant Jones bas complied, entered in favor of the défendant against 
the plaintifC, growing out of the transactions set forth in the second suit, with 
Interest from the 14th day of March, 1910, instead of the sum of $8,651.16 al- 
lowed by the spécial master. The court further adjudged costs in favor of the 
défendant against the plaintifC, Woolfolk, and by subséquent order on the 
26th day of November, 1913, decreed against said complainant in favor of 
Henry R. Miller, spécial master, in the sum of $2,500, and in favor of O. Ray- 
mond Brown, stenographer, in the sum of $310.15. Upon the decree in favor 
of said John T. Jones, exécution was duly issued and returned no effiects, and 
the said Henry R. Miller and O. Raymond Brovra hâve each been unable to 

•For other cases Bee sajne toplc & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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reallze anythlng on account of tbe decree against sald Woolfolk ; he appear- 
ing to be utterly Insolvent. 

At the time of granting the Injunction on the 15th of June, 1912, the court 
required the complainant to enter Into bond within flve days from the date 
thereof, in the sum of ?10,000, with surety to be approved by the court or the 
judge thereof, conditloned aecording to law, which bond was, on the 17th day 
of June, 1912, duly executed by the complainant, Woolfolk, payable to the de- 
fendant John T. Jones, with the American Surety Company of New York as 
his surety, upon the foUowing condition: "Now, therefore, if the said Joseph 
W. Woolfolk shall abide the décision of said court, and pay ail damages and 
costs which shall be adjudged, against him because of the granting of said 
injunction in case said injunction shall be dissolved, then thls obligation shall 
be void ; otherwise to remain in full force and virtue." Subsequently the de- 
fendant Jones, and Messrs. Miller and Brown, being unable as aforesald to 
realize anythlng upon the decree in thelr favor against said Woolfolk, each 
presented pétitions in this cause, asserting a liability under the injunction 
bond against said Woolfolk and the surety thereon, the contention of Jones 
being, in eiïect,' that he is entitled to a decree against the principal and surety 
for the face value of said bond, since the same was executed in his name 
and to ablde the order of the court, and the said Miller and Brown that they, 
whether said Jones was entitled to recover on said bond or not, were entitled 
to recover the amount due them for costs, and if sald Jones was entitled to 
recover on his theory of the bond, that nevertheless the sum thus decreed to 
be paid to him should be applied first to the payment of costs of the inquiry 
in which he and Woolfolk were jointly interested. The American Surety 
Company denied ail liability to either Jones or Miller and Brown by virtue 
of sald bond, and inslsted that no damages were properly recoverable upon the 
dissolution of the injunction. 

Munford, Hunton, Williams & Anderson, of Richmond, Va., for 
Woolfolk. 

George L. Christian and Marshall M. Gilliam, both of Richmond. 
Va., for Jones. 

Henry R. Miller, of Richmond, Va., for petitioners Miller & Brown. 

Wellford & Taylor, of Richmond, Va., for American Surety Co. of 
New York. 

WADDILL, District Judge (after stating the facts as above). Three 
questions are presented for the considération of the court: First, 
what is the true meaning of the bond in question, and the liability of 
the surety thereunder to the défendant, Jones; second, whether the 
petitioners Miller and Brown are entitled to recover thereunder the 
amount of the costs, respectively, allowed in their favor, and set up 
by them in their pétition ; and, third, whether any recovery under the 
circumstances could properly be had upon the bond. Thèse will be 
disposed of in the order named. 

[1] 1. The défendant Jones insists that the fair interprétation and 
meaning of the words "to abide the order of the court" is in effect to 
perform, to exécute, to conform to, and to pay such order, and he 
cites quite a number of authorities in support of his contention, among 
them, Molton v. Hooks, 10 N. C. 342 ; Fowler v. Thorn, 4 Ark. 208 ; 
Corson v. Tuttle, 19 Me. 409; Hodge and Wife v. Hodgdon, 8 Cush. 
(Mass.) 294; Erickson v. Elder, 34 Minn. 370, 25 N. W. 804; Jack- 
son V. State, 30 Kan. 88, 1 Pac. 317; 1 Amer. & Eng. Ency. p. 192. 
While some of thèse décisions — and others may be found — give color 
to the contention of the défendant, none of them were in cases in- 



810 216 FEDERAL REPORTER 

volving injunction bonds, and it is not believed that any authority can 
be found sustaining the view that the use of the word "abide" in an 
injunction bond, unless to restrain the exécution of a judgment or de- 
cree of a court, will be given the interprétation claimed for it, certain- 
ly to the extent of the payment of the debt in suit, in the absence of 
proof showing the loss of the debt as the resuit of the suit. This case, 
in the view of the court, must be determined in the light of the mean- 
ing of such language in injunction bonds taken by fédéral courts in 
cases not enjoining decrees or judgments. In granting an injunction 
in the fédéral court, the question of taking a bond or not, and the 
terms of such bond, is largely a matter of discrétion with the court. 
Russell V. Farley, 105 U. S. 433, 437-439, 26 L. Ed. 1060; Meyers 
V. Block, 120 U. S. 206, 211, 7 Sup. Ct. 525, 30 L. Ed. 642; Foster's 
Fed. Procédure (5th Ed.) § 297, High on Injunctions, § 1566. In- 
deed, in the absence of a requirement of the bond by the court grant- 
ing an injunction, damages are not recoverable at ail, unless the insti- 
tution and prosecution of the injunction proceedings be shown to bave 
been malicious. The proper condition of an ordinary injunction bond 
in the fédéral court is "to answer ail damages which the défendant 
* * * might sustain in conséquence of said injunction being grant- 
ed, should the same be thereafter dissolved." Bein and Others v. 
Heath, 53 U. S. (12 How.) 176, 13 L. Ed. 939; Meyers v. Block, su- 
pra, 120 U. S. 210, 212, 7 Sup. Ct. 525, 30 L. Ed. 642. 

A careful considération of the two cases last cited, make it entirely 
clear that injunction bonds to pay "such damages as may be sustained" 
do not mean to pay such sum as the court may decree to be paid on 
the merits of the case (certainly unless it can be shown that the collec- 
tion of the debt was defeated in whole or in part by the delay caused 
by the injunction), but, on the contrary, cover only the damages and 
costs directly sustained as the resuit of suing out the injunction if the 
same should be dissolved. 

The language "to abide the judgment of the court" in an injunction 
bond, while not generally used, is by no means new or unusual. Its 
insertion arises f rom the inhérent power of the court in its discrétion 
to grant or withhold injunctions, and to impose terms and conditions 
upon which the same may be either awarded or refused; that is to 
say, in granting to the complainant an injunction or withholding the 
same at the instance of the défendant, the court can impose such terms 
as will tend to secure the ends of justice. Russell v. Farley, 105 U. S. 
438 et seq., 26 L. Ed. 1060, supra. The requirement, however, to 
abide the décision of the court ought not to be construed to afford any 
relief to which the party bas not shown himself entitled, either under 
that or some other provision of the bond. The greatest latitude that 
should be given to the meaning of the particular words would be that 
which would enable the court to do justice between the parties liti- 
gant, and in the présent case their use need be given but little added 
weight, so far as the merits of this case are concerned, the exact lan- 
guage of the bond being "to abide the décision of said court, and to 
pay ail damages and costs in case the injunction be dissolved," etc. 
The ordinary use of the language "to abide the order of the court" 
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alone might be construed to mean as well the payment of damages and 
costs as the carrying out of a spécifie direction of the court regarding 
some collatéral or incidental matter in the case. Hère, however, noth- 
ing is actually sought to be decreed, not covered by the use of the lan- 
guage "damages and costs," unless the view be taken, which the court 
does not see its way clear to do, of interpreting the words to mean to 
pay the debt as on final détermination on the merits. Such was cer- 
tainly not the purpose of the court in taking the bond. The effort to 
hâve such a bond was urged at the time of granting the injunction, and 
refused because contrary to the ordinary condition of injunction bonds 
on suits of that character ; and it is improbable that a bond for $10,- 
000 would hâve been taken had the purpose been to meet the final 
judgment in a suit enjoining two actions at law, involving $35,000. 

[2] Considering the damage which the défendant Jones is entitled 
to recover in this case, the conclusion reached is that, as no proof bas 
been adduced of any actual loss in the collection of the principal of bis 
debt by the delay from the injunction, the court can only award such 
damages as come within the term "damages and costs" in the bond, and 
that it cannot penalize the complainant Woolfolk in making allowances 
for aggravated interest in the premises, but for only such lawful in- 
terest as may hâve accrued by reason of the time consumed incident to 
the prosecution of the injunction suit, setting up a large indebtedness 
of $40,000, alleged to be due to the complainant, and the added costs 
imposed upon the défendant by the assertion of this claim, and in 
adopting that cumbersome and expensive method of ascertaining and 
enforcing the rights of the parties. This the court can do from an in- 
spection of the record and its knowledge of the proceedings had in the 
cause, and accordingly allows the said Jones the sum of $1,835.33 on 
account of interest which accrued by reason of the delay in the enter- 
mg of the decree in bis favor, whereas a judgment at law would hâve 
been quickly had, such interest being at the rate of 6 per cent, per an- 
num from the Ist day of August, 1912, to the 22d day of October, 
1913, and the sum of $2,000 as costs incurred in connection with the 
expensive and serious litigation in which he was involved, by the com- 
plainant Woolfolk, in the injunction proceedings. The testimony be- 
fore the spécial master covered 561 pages of typewritten matter, and 
the report of the spécial master 82 pages, and the taking of testimony 
and proceedings incident to the injunction before the master and be- 
fore the court, and the référence, covered a period of over 18 months. 
Thèse two amounts, aggregating $3,835.33, the court is satisfied is the 
least sum to which the défendant Jones is entitled, incident to damages 
and costs directly resulting from the issuing of the injunction against 
him, and for which he is entitled to a decree as well under the terms of 
the bond specifically providing for payment of damages and costs as 
under the provision to abide the décision of the court, as it would be 
inéquitable, unfair, and unjust for him to be awarded a lesser sum. 

[3] 2. Coming to the claims presented by the petitioners, Miller and 
Brown, one for services rendered by the spécial master appointed at 
the instance of the plaintiff Woolfolk, the obligor in the bond sued on, 
and the other for sténographie work before the spécial master, they 
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would seem to corne within the plain terms o£ the bond gîven to cover 
damages and costs incident to the suing out of the injunction suit. 
Complainant sought the intervention of a court of equity to the end 
that there might be a full and complète inquiry, investigation, and dé- 
termination in and of the several transactions set up by him in his bill 
against the défendant Jones, his claim being that he owed Jones noth- 
ing, and that the latter was indebted to him, and in this suit succeeded 
in having the prosecution of the suits at law enjoined. He executed 
the bond in suit conditioned to "abide the décision of the said court" 
and "to pay ail damages and costs which shall be adjudged against 
him because of the granting of such injunction in case said injunction 
should be dissolved," and a most elaborate investigation was then en- 
tered upon at his instance. Clearly thèse claims come vsrithin the terms 
of the bond, and while primarily as between Woolfolk and Jones the 
former may owe the costs, and a decree may hâve been entered against 
him and not Jones for the amount of the two bills in question, still it 
does not f ollow that the bond given for costs will not inure to the bene- 
fit of the parties to whom the costs are due, if the principal in the bond, 
who is the complainant in the suit, fails to meet what is decreed 
against him as costs. There would seem to be no doubt about this 
proposition, unless it be the mère fact that the injunction bond is made 
payable to the défendant Jones, but that does not mean that only he 
can recover upon the bond, if the rights of others arising thereunder 
hâve not been satisfied. Its condition détermines rights thereunder, 
and suit can be instituted in the name of the obligée therein for the 
benefit of persons whose rights arise under the same. The bond could 
as well hâve been taken in the name of the United States, or the clerk 
of the court, or in other names, or security taken in other ways, for 
instance, by stipulation, undertaking, or the mère deposit of cash or 
collatéral (Hutchins v. Munn, 209 U. S. 246, 247, 28 Sup. Ct. 504, 52 
L. Ed. 776; Allen v. Jones [C. C] 79 Fed. 698; Foster's Fed. Prac, 
supra, § 297; Beach, Modem Equity Prac. §§ 768, 769; 1 Spilling on 
Injunctions, § 932), and in either event such bond or other security 
would inure to the benefit of those whose rights were intended to be 
protected thereby. The bond hère, it will be observed, while made 
payable to the défendant Jones, was not conditioned to pay only such 
costs and damages as he, the défendant and obligée alone, might sus- 
tain, but "to abide the decree of the said court" and pay ail damages 
and costs which shall be adjudged against the complainant and obligor 
Woolfolk, because of the said injunction, should the same be dissolved. 
Under this bond not only is Jones protected, but persons entitled to 
costs incurred as well, and therefore the petitioners Miller and Brown 
are entitled to recover under said bond for the costs claimed by them ; 
ail effort on their part to secure the amounts having proved unavailing 
against the principal therein. 

[4] 3. The surety in the injunction bond insists that no recovery 
can be had thereon, inasmuch as the injunction was not wholly dis- 
solved, that is to say, as to the $10,000 suit, and, moreover, because in 
awarding $25,000 to the défendant Jones, and dissolving the injunction 
in the second suit, certain conditions were imposed upon him respect- 
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ing the perfecting of the title to some of the property involved in the 
litigation, and counsel cite authorities in support o£ their view. Much 
thought has been given to this contention, and the conclusion reached 
by the court is that the same is not well taken, inasmuch as the suit in 
equity was a single suit in which Woolfolk, the obligor in the bond in 
which the surety joined, sought to enjoin the prosecution of two suits, 
one for $10,000 and the other for $25,000. He only succeeded in part, 
and the plaintiff in the common-law suit substantially prevailed in the 
litigation, and so far as the conditions imposed upon the right of the 
défendant Jones to recover the $25,000 are concerned, it was only be- 
cause of formai and incidental matters regarding the titles, and he 
promptly complied with and conformed to the court's requirement in 
the premises. 

It follows from what has been said that a decree may be entered 
against the défendant Joseph W. Woolfolk and the American Surety 
Company of New York under the injunction bond referred to, for the 
amounts heretofore ascertained, in favor of the défendant Jones for 
$3,835.33 ; to the petitioner Miller $2,500, and to the petitioner Brown 
$310.15. The decree in favor of said Jones should provide that any 
sums received by him on account of interest by way of damages un- 
der this decree should be credited on his judgment against Woolfolk 
in the equity suit. 



Ex parte GRAHAM. 

(District Court, S. D. Callfornia. August 21, 1914.) 

No. 836. 

1. Extradition (§ 32*) — Interstate Extradition — Sufficienct of Indiot- 

MENT. 

An indlctment, In order to constitute a sufficient charge of crime to 
warrant Interstate extradition, need show no more than that the ac- 
cused is substantially charged with crime. 

[Ed. Note.— For other cases, see Extradition, Cent Dig. §§ 36-38 ; Dec. 
Dig. § 32.*] 

2. Extradition (§ 30*) — Interstate Extradition — Fugitive fhom Justice. 

To constitute one a fugitive from justice to warrant his extradition 
from another state, he must hâve committed some eriminal act when 
within the state, although the crime may not hâve been complète untU 
other acts were doue after he lef t the state. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 32 ; Dec. Dig. 
i 30.*] 

On pétition of Benjamin F. Graham for writ of habeas corpus. 
Continued. 

Gray, Barker & Bowen, Paul Schenck, and Oscar Lawler, ail of 
Los Angeles, Cal., for petitioner. 

Harry S. Stokes, of Nashville, Tenn., Earl Rogers, W. H. Dehm, 
Thos. Lee Woolwine, and W. H. Anderson, ail of Los Angeles, for 
respondent. 

•For other cases seo same topic & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ROSS, Circuit Judge. The petitioner, being held a prisoner by 
the représentatives of the state of Tennessee under a warrant issued 
in extradition proceedings by the Governor of California upon the 
réquisition of the Governor of Tennessee, seeks by habeas corpus to 
obtain his discharge from such imprisonment. 

The Constitution of the United States provides as follows : 

"A person chargea in any state with treason, felony, or other crime, who 
shall flee from justice, and be found In another state, shall on demand of 
the executive authority of the state from which he fled, be delivered up to be 
removed to the state baving jurisdiction of the crime." Clause 2, § 2, art. 4. 

To give effect to this constitutional provision Congress passed an 
act, approved February 12, 1793, c. 7 (1 Stat. 302), the substance of 
which is reproduced in section 5278 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3597) as follows : 

"Whenever the executive authority of any state or territory demanda any 
person as a fugitive from justice, of the executive authority of any state or 
territory to which such person bas fled, and produces a copy of an indictment 
found or an afiidavit made before a magistrate of any state or territory, 
charging the person demanded witli having commltted treason, felony, or other 
crime, certifled as autlientic by the Governor or chief magistrate of the state 
or territory from vi'hence the person so charged has fled, it shall be the duty 
of the executive authority of the state or territory to which such person has 
fled to cause him to be arrested and secured, and to cause notice of the 
arrest to be given to the executive authority makiiig such demand or to the 
agent of such authority appointed to receive the fugitive, and to cause the 
fugitive to be delivered to such agent when he shall appear. If no such agent 
appears wlthin six months from the time of the arrest, the prisoner may be 
discharged. AU costs or expenses incurred in the apprehending, securing, and 
transmitting such fugitive to the state or territory making such demand, shall 
be paid by such state or territory." 

Objection to the jurisdiction of this court in the premises was 
made, but was subsequently withdrawn, and as such jurisdiction is, 
I think, beyond question, riothing further on that subject need be 
said. 

[1] The petitioner being held under warrant issued bv the Gov- 
ernor of California, there are but two questions open to the con- 
sidération of this court — one a question of law, and the other a mixed 
question of law and fact. The former is as to the sufficiency of the 
indictment against the petitioner. The Suprême Court in the case of 
Pierce v. Creecy, 210 U. S. 387, 401, 28 Sup. Ct. 714, 718 (52 L. Ed. 
1113), in considering the validity of an indictment on proceedings 
similar to the présent, said : 

"There must be objections which reach deeper into the indictment than those 
ivhich would be good against it in the court where It is pending. We are un- 
able to adopt the test suggested by counsel, that an objection, good if taken on 
arrest of judgment, would be sutlicient to show that the indictment is not a 
charge of crime. Not to speak of the uncertainty of such a test, in view of 
the varying practice in the différent states, there is nothlng in principle or 
authority which supports it. Of course such a test would be utterly inap- 
plicable to cases of a charge of crime by aifldavit, which was held to be 
jvlthin the Constitution. In Matter of Strauss, 197 U. S. 324 [25 Sup. Ct. 535, 
49 L. Ed. 774]. The only safe rule is to abandon entirely the standard to 
ivhich the indictment must conform, judged as a criminal pleading, and con- 
«der only whether it shows satisfactorily that the fugitive has been in fact, 
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however Inartlflclally, chargea with crime In the state from whlch he has 
fled. Roberts v. Rellly, 116 U. S. 80, 95 [6 Sup. Ct. 291, 29 L. Ed. 544] ; Pearce 
V. Texas, 155 U. S. 311, 313 [15 Sup. Ct. 116, 39 L. Ed. 164] ; Hyatt v. Cork- 
ran, 188 U. S. 691, 709 [23 Sup. Ct. 456, 47 L. Ed. 657] ; Murisey v. Clough, 196 
U. S. 364, 372 [25 Sup. Ct. 282, 49 L. Ed. 515] ; Davise's Case. 122 Mass. 324 ; 
State V. O'Coimor, 38 Mlnn. 243 ; State v. Goss, 66 Minn. 291 [68 N. W. 1089] ; 
Matter of Voorhees, .32 N. J. Law, 141 ; Ex parte Pearce, 32 Tex. Cr. R. 301 
123 S. W. 15] ; In re Van Sciever, 42 Neb. 772 [60 N. W. 1037, 47 Am. St. Rep. 
730] ; State v. Clough, 71 N. H. 594 [53 Atl. 1086, 67 L. R. A. 946]." 

And the court concluded its opinion with thèse words : 

"This court. In the cases already cited, has sald, somewhat vaguely, but 
with as much précision as the subject admits, that the Indictment, in order to 
constitute a sufficiect charge of crime to warrant Interstate extradition, need 
show no more than that the accused was substantlally charged with crime. 
This indictment meets and surpasses that standard, and is enough. If 
more were required, it would impose upon courts, in the trial of wrlts of 
habeas corpus, the duty of a critical examinatlon of the laws of states with 
whose jurisprudence and criminal procédure they can hâve only a gênerai ac- 
quaintance. Such a duty would be an intolérable burden, certain to lead to 
errors in décision, irritable to the just pride of the states and fruitful of mls- 
carriages of justice. The duty ought not to be assumed unless It Is plainly 
required by the Constitution, and, in our opinion, there Is nothlng in the letter 
or the spirit of that instrument which requlres or permits its iwrformance." 

Looking at the indictment hère, it is seen that it in effect charges 
that the petitioner did, on the 27th day of July, 1907, at the county oi 
Davidson, of the state of Tennessee, fraudulently obtain $3,000 of 
the money of one Thomas P. Ayres, in a certain specified way and 
by means of certain alleged fraudaient misrepresentations and prê- 
teuses. Such acts, if committed, constitute a crime under the laws 
of the state of Tennessee. The indictment must therefore be held 
«ufficient. 

Is the petitioner a fugitive from justice within the meaning of the 
above-quoted ]Drovisions of the Constitution and statutes of the 
United States ? is the only other question that can be hère considered. 

In the case of McNichols v. Pease, 207 U. S. 100, 108, 109, 28 
Sup. Ct. 58, 52 L. Ed. 121, the Suprême Court deduced the foUowing 
principles from its previous décisions in the cases of Robb v. Con- 
nolly, 111 U. S. 624, 639, 4 Sup. Ct. 544, 28 L. Ed. 542, Ex parte 
Reggel, 114 U. S. 642, 652, 653, 5 Sup. Ct. 1148, 29 L. Ed. 250, 
Roberts v. Reilly, 116 U. S. 80, 95. 6 Sup. Ct. 291, 29 L. Ed. 544, Hyatt 
V. Corkran, 188 U. S. 691, 719, 23 Sup. Ct. 456, 47 L. Ed. 657, Mun- 
sey V. Clough, 196 U. S. 364, 372, 25 Sup. Ct. 282, 49 L. Ed. 515, 
Pettibone v. Nichols, 203 U. S. 192, 27 Sup. Ct. 111, 51 L. Ed. 148, 7 
Ann. Cas. 1047, and Appleyard v. Massachusetts, 203 U. S. 222, 27 
Sup. Ct. 122, 51 L. Ed. 161, 7 Ann. Cas. 1073: 

"1. A person charged with crime against the laws of a state and who flees 
from justice, that Is, after committing the crime, leaves the state, in whatever 
way or for whatever reason, and is found in another state, may, under the 
authority of the Constitution and laws of the United States, be brought back 
to the state in which he stands charged with the crime, to be there dealt with 
according to law. 

"2. When the executive authority of the state whose laws hâve been thus 
vlolated makes such a demand upon the executive of the state in which the 
Alleged fugitive is found as is indicated by the above section (5278) of the 
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Revlsed Statutes, produclng at the time of such demand a copy of the In- 
dictment, or an affldavit certified as authentic and made before a magistrate 
ciarging the person demanded with a crime against the laws of the demand- 
Ing State, it becomes, under the Constitution and laws of the United States, 
the duty of the executive of the state where the fugitive is found to cause him 
to be arrested, surrendered, and delivered to the appointed agent of the de- 
manding state, to be taken to that state. 

"3. Nevertheless, the executive, upon whom such demand is made, not be- 
ing authorized by the Constitution and laws of the TJnited States to cause the 
arrest of one charged with crime in another state, unless he is a fugitive from 
justice, may décline to issue an extradition warrant, unless it is made to ap- 
pear to him, by compétent proof, that the accused is substantially charged with 
crime against the laws of the demanding state, and is, in fact, a fugitive from 
the justice of that state. 

"4. Whether the alleged crlminal is or Is not such fugitive from justice 
may, so far as the Constitution and laws of the United States are concerned, 
be determined by the executive upon whom the demand Is made In such way 
as he deems satisfactory, and he is not obliged to demand proof apart from 
proper réquisition papers from the demanding state, that the accused is a 
fugitive from justice. 

"5. If It be determined that the alleged crlminal Is a fugitive from jus- 
tice — whether such détermination be based upon the réquisition and accom- 
panying papers in proper form, or after an original, Independent Inquiry into 
the facts — and If a warrant of arrest is issued after such détermination, the 
warrant wIU be regarded as making a prima facie case in favor of the de- 
manding state and as requlring the removal of the alleged criminal to the 
state in which he stands charged with crime, unless in some appropriate 
proceedlng it is made to appear that he is not a fugitive from the justice of 
the demanding state. 

"6. A proceedlng by habeas corpus In a court of compétent jurisdictlon Is 
appropriate for determining whether the accused Is subject, In virtue of the 
warrant of arrest, to be taken as a fugitive from the justice of the state In 
which he is found to the state whose laws he is charged with violating. 

"7. One arrested and held as a fugitive from justice Is entitled, of rlght, 
upon habeas corpus, to question the lawfulness of his arrest and imprlsonment, ' 
showing by compétent évidence, as a ground for his release, that he was not, 
within the meaning of the Constitution and laws of the United States, a fugi- 
tive from the justice of the demanding state, and thereby overcoming the pre- 
sumption to the contrary arlsing from the face of an extradition warrant." 

And the Suprême Court closed its opinion in the case just cited as 
follows : 

"When a person is held in eustody as a fugitive from justice under an ex- 
tradition warrant In proper form, and showing upon Its face ail that is re- 
quired by law to be shown as a prerequislte to its being Issued, he should 
not be discharged from eustody unless it Is made elearly and satlsfactorlly 
to appear that he is not a fugitive from justice within the meaning of the 
Constitution and laws of the United States. We may repeat the thought ex- 
pressed in Appleyard's Case, above cited, that a faithful, vlgorous enforce- 
ment of the constitutional and statutory provisions relating to fugitives from 
justice Is vital to the harmony and welfare of the states, and that 'while a 
state should take care, within the limlts of the law, that the rights of its 
people are protected against illégal action, the judlclal authoritles of the Un- 
ion should equally take care that the provisions of the Constitution be not so 
narrowly Interpreted as to enable oftenders against the laws of a state to 
flnd a permanent asylum In the terrltory of another state.' " 

To overcome the prima facie case made by the Governor's warrant 
under which the présent petitioner is held, the latter must therefore 
show by clear and satisfactory proof that he is not a fugitive from 
justice. 
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[2] To constitute one a fugitive from the justice of a state, it is es- 
sential that he should in that state hâve incurred guilt. It is not enough 
that outside of the state he committed criminal acts intended to pro- 
duce, and which did produce, detrimental effects within it. 

Such acts saidthe Suprême Court, in Strassheim v. Daily, 221 U. S. 
280, 285, 31 Sup. Ct. 558, 560 (55 L. Ed. 735), would— 

"justify a state In punlshlng the cause of the harm as If he had been présent at 
the effect, if the state should succeed in getting him within its power. Com- 
monwealth v. Smith, 11 Allen [Mass.] 243, 256, 259 ; Simpson v. State, 92 Ga. 
41 [17 S. E. 984, 22 L. R. A. 248, 44 Am. St. Rep. 75] ; American Banana Ce, 
V. United Fruit Co., 213 U. S. 347, 356 [29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. 
Cas. 1047] ; Commonwealth v. Macloon, 101 Mass. 1, 6, 18 [100 Am. Dec. 89]. 
We may assume, therefore, that Daily is a criminal under the laws of Michl- 
gan. Of course we must admit that it does not follow that Daily Is a fugitive 
from justice. Hyatt v. Corkran, 188 U. S. 691, 712 [23 Sup. Ct. 456, 47 L. Ed. 
657]. On the other hand, however, we think it plain that the criminal need 
not do within the state every act necessary to complète the crime. If he does 
there an overt act which is and is intended to be a materlal step toward ac- 
compllshing the crime, and then absents himself from the state and does the 
rest elsewhere, he becomes a fugitive from justice when the crime is complète, 
if not bef ore. In re Cook, 49 Fed. 833. 843, 844 ; Ex parte Hoffstot, 180 Fed. 
240, 243 [31 Sup. Ct. 222, 54 L. Ed. 1201] ; In re William Sultan, 115 N. C. 
57 [20 S. B. 375, 28 L. R. A. 294, 44 Am. St. Rep. 433]. For ail that Is nec- 
essary to couvert a criminal under the laws of a state Into a fugitive from 
justice Is that he should hâve left the state after having incurred guilt there 
(Eoberts v. Rellly, 116 D. S. 80 [6 Sup. Ct. 291, 29 ,L. Ed. 544]), and his overt 
act becomes retrospectively guilty when the contemplated rèsult ensues. Thus 
in this case ofCering the bid and receivlng the aeceptance were material steps 
in the scheme, they were taken in Michigan, and they were established in their 
character of guilty acts when the plot was carried to the end, even if the 
intent with which those steps were taUen did not make Daily guilty before. 
Swift V. United States, 196 U. S. 375, 396 [25 Sup. Ct. 276, 49 L. Ed. 518]." 

If, therefore, the présent petitioner had been apprehended within the 
state of Tennessee M?hen, according to his affidavit filed in the proceed- 
ings before the Governor of CaHfornia, he went there in or about the 
month of August, 1907, he w^ould undoubtedly hâve been subject to 
prosecution under an indictment against him. But, as said by the Su- 
prême Court in the case cited and from which the above quotation is 
taken, it does not follow from this that the petitioner is a fugitive from 
the justice of the state in which he did not commit the crime. On the 
contrary, I repeat that to constitute him a fugitive from the justice of 
the state of Tennessee the commission of some criminal act by him 
within that state is essential. And such is the effect of the décisions of 
the Suprême Court above cited. 

The gist of the présent inquiry, therefore, is whether Graham was 
in the state of Tennessee at the time he is alleged to hâve obtained the 
$3,000 from Ayres by the means and in pursuance of the alleged false 
représentations and pretenses, or was within that state at the time of 
the commission of any act connected with and culminating in such al- 
leged fraudulent obtaining of the said money, whether such act was 
committed on the day specified in the indictment, or at any other time 
provable thereunder. If the said money was so obtained by the peti- 
tioner, the crime charged against him was then complète, and if any 
essential élément of it was committed by him within the state of Ten- 
216 F.— 52 
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nessee he is a fugitive from justice and must be remanded. If, how- 
ever, the alleged crime was not committed by him within the state of 
Tennessee, he cannot, for the reasons above stated, be considered a fu- 
gitive from justice, even though he was subsequently within the state 
for a time. 

Counsel for the state of Tennessee, insisting that they can show by 
compétent évidence that the petitoner was within that state at the time 
of the alleged commission of the said crime notwithstanding the con- 
tention of the petitioner to the contrary, and having requested a rea- 
sonable time within which to procure such proof, and the petitioner 
likewise requesting further time within which to procure évidence in 
respect to that question, it is ordered that the matter be continued for 
further hearing to September 28, 1914, at 10 :30 a. ra. 



In re COBDOVA SHOP. 
(District Court, W. D. New York. August 5, 1914.) 

1. OoEPOEATiONS (§ 28*) — Okqanization — De Facto Corporation — Usbb. 

Certain Indlvlduals contemplating engaglng In the leather goods busi- 
ness intended to form a corporation, and for that purpose filed wlth the 
secretary of state a certlflcate of Incorporation, paying the tas or fées 
for that purpose. No stock certlficates were Issued, or regular meetings 
of stockholders or directors called, and no reports were filed; nor was 
the certlflcate filed and recorded In the ofilce of the clerk of the county 
wherein the business was conducted until Oetober 22, 1909. In the mean- 
tlme, however, the corporation commenced to manufacture and sell goods, 
and claimant did some work for it, and advanced money for its business, 
which was legitimately used in the business to pay maturing pay roUs, 
purchase supplies, and pay debts generally. HeM, that the organizatlon 
was a corporation de facto, and hence capable of assuming a llabillty for 
such advances. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 26, 70; 
Dec. Dlg. i 28.*] 

2. Bankeuptct (§ 340*) — Cobpoeations — Claims — Advances. 

In bankruptcy proceedlngs agalnst a corporation, évidence held to re- 
quire a fluding that claimant made certain advances to the corporation 
to assist in carryiug on its business, and that the advances were not 
made to one of the promoters under hls agreement with hls copromoters 
to finance the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 527; Dec. 
Dig. § 340.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Cordova Shop. On application to review a referee's order disallow- 
ing the claim of Andrew B. Brown. Reversed. . 

George C. Riley, of Buffalo, N. Y., for trustée. 
Frank A. Abbott, of Buiïalo, N. Y., for claimant. 

HAZEL, District Judge. The asserted claim is for money loaned 
the Cordova Shop, adjudicated a bankrupt July 29, 1913, before the 
completion of its incorporation, and is represented by a promissory 
note dated Oetober 26, 1909, and signed by the président and sec- 

*For oUier cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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retary after the légal perfection of incorporation. Upon objection 
by the trustée to the allowance of the claim in question, testimony 
pro and con was taken before the référée in bankruptcy upon the 
questions of the liability of a de facto corporation for money loaned it, 
and for labor and services performed for it, and upon the efifect, in 
the way of ratification or affirmance of corporate indebtedness, of 
the dehvery to the claimant of a promissory note as security. The 
trustée claims that the money was advanced by Brown to Lake, the 
président of the corporation, individually, to enable him to fulfill his 
contract with his associâtes, Kranz and Hilt, also ofïicers of the Cor- 
dova Shop, to finance the company. 

[1] The voluminous record submitted discloses a confusion of 
ideas, as well as a confiict in some important particulars between the 
testimony of the claimant and the erstwhile officers of the bank- 
rupt ; but, were it not that I think the référée has drawn unwarranted 
inferences herein, and based his conclusions on an error of law and 
mistake of fact, I should consider it unnecessary to restate any por- 
tion thereof. Briefly, however, the évidence shows that in November, 
1908, the witnesses Lake, Hilt, and Kranz entered into an agree- 
ment in writing whereby each was to contribute property or money 
to the assets of a company to be organized and incorporated by them 
under the name Cordova Shop to engage in the leather goods busi- 
ness in the city of Bufïalo. It was clearly the intention of the said 
witnesses to form a corporation, for on November 4, 1908, in ac- 
cordance with the provision of the statute, they filed with the secre- 
tary of state a certificate of incorporation wherein Lake, Kranz, and 
the claimant, Brown, were described as directors. The capital stock 
of the company, as stated therein, was $25,000, and the corporation 
tax or fées were duly paid. No stock certificates were issued, no 
regular meetings of stockholders or directors were called, and no 
reports were filed. Neither was there at that time a strict compli- 
ance with the requirements of the statute relating to the filing and 
recording of certificates ; no certificate of incorporation being filed in 
the office of the clerk of the county wherein the business was con- 
ducted until October 22, 1909. 

It appears, however, that immediately after filing the certificate of 
incorporation with the secretary of state the company commenced 
the manufacture and sale of leather goods ; Lake being regarded as 
the président and his associâtes, Kranz and Hilt, as vice président and 
secretary, respectively. The capital stock of the corporation was not 
issued until October, 1909, when the incorporation of the company 
was finally completed. Immediately after business was engaged in, 
the claimant, Brown, did some carpenter work for the company and 
advanced between $4,000 and $5,000 for its benefit, which was legiti- 
mately used in the business in meeting maturing pay rolls, in pur- 
chasing supplies, and in the payment of its debts generally. 

[2] The claimant substantially testified that he had known Lake 
for 25 or 30 years previous to the incorporation of the company; 
that Lake came to him in 1908 and stated that it was his intention 
to associate himself with Hilt and Kranz in the leather goods busi- 
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ness ; that afterwards he was introduced by Lake to Hilt and Kranz, 
and stated to them that he would loan Lake and "thèse young men" 
$1,500 to organize the business. He swore that he did net at this 
time, or at any time before the bankruptcy, know of a contract be- 
tween Lake and his two associâtes in accordance with which the 
former was to finance the enterprise, while the latter were to con- 
tribute their patterns and formulas to the business. As there was 
much criticism of his testimony, due, perhaps, to the asperity with 
which he replied to questions put to him, it may not be inapt to quote 
a portion of his examination, to which, after ail, we must look to 
ascertain his state of mind at the beginning of the transaction. 

"A. The flrst time I thlnk that we met was after the boys had corne In to 
start to work, and I told Mr. Lake that I would loan him and thèse young men 
$1,500. Q. That Is, him? A. And the three men. Q. Do you know whether 
they had, 5t that time, filed their articles of incorporation? A. I didn't know 
anything about It. I heard since that they had a contract, but I don't re- 
meniber ever seelng it. Q. That Is, they had a contract between themselves? 
A. Yes ; but I didn't know anything about it, except it bas been brought up 
since this trouble bas been brought on ; and I belleve it is hère now. I don't 
know anything about it. I don't think I ever saw it I told him I would be 
very glad — just previous to this I had started two or three young men in 
business — and I told them I would be very glad to loan them $1,500 ; but I 
wanted my money back sure, and the way they talked there would be no ques- 
tion but I would get it back in a year's time, and they sald they wouldn't need 
any more money than $1,500. Q. Was there any talk at that time about your 
taklng the stock in this company? A. That is not really clear, but as I re- 
member It I told them I didn't want to go into the company ; that I had a 
good business, and if there was any money in it they could make the money. 
* * • They wanted me to corne in, but I didn't want to, and I promised to 
glve them the money as fast as they needed it, and then they called on me to 
do some work. * • • Q. Then what occurred after that? A. Now, I 
cannot tell which one came down ; but at différent times they said they had 
to bave money for pay roUs, and a few times they came and got money for ei- 
ther materlal or debts they had to pay. Q. And would différent members 
corne; that is, sometlmes Kranz and sometimes Lake, and sometimes Hilt? 
A. Yes ; and sometimes I would go down there when I was downtown, and I 
gave it to whoever was there. I gave ail those other moneys after rather un- 
der protest, because I only agreed to give them $1,500, and I gave It under 
protest, because they thought they could start their business nicely on that 
amount of money." 

It does not clearly appear that any of the incorporators were aware 
that the requirements of the statute with respect to incorporation had 
not been fully comphed with, except that the witness Hilt testified 
that subsequently to the filing of the certificate in the office of the 
secretary of state the corporation was "hanging in the air," and there 
was a question "whether the business was worth while organizing." 
But this is immaterial, and the presumption, in view of the circum- 
stances, is strongly in favor of an honest intention to form a cor- 
poration. That processes and patterns were contributed by the wit- 
nesses Hilt and Kranz, and were actually used in business carried 
on under the corporate name specified in the certificate of incorpora- 
tion, that bank accounts were carried in the corporate name, and 
business conducted thereunder, is not disputed, and indicate a bona 
fide intention and attempt to form a corporation. Incorporation was 
concededly incomplète, because of failure to fulfill ail the statutory 
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requirements ; but user, accompanied by ail the essentials of a de 
facto corporation, is to my mind clearly shown. Methodist Episcopal 
Union Church v. Pickett, 19 N. Y. 482; Emery v. DePeyster, 77 
App. Div. 65, 78 N. Y. Supp. 1056; Eaton v. Aspinwall, 19 N. Y. 
119; Raisbeck v. Oesterricher, 4 Abb. N. C. (N. Y.) 444. 

A subscriber to the capital stock of the company no doubt could 
hâve been held on his subscription, even though the statute relating 
to incorporation was not fully complied with; and why the claim- 
ant, who paid the bills and performed labor for the company at the 
request of the incorporators in the early period of its attempted or- 
ganization should not hâve his claim allowed, is not apparent, un- 
less it can be clearly established that he did in fact loan the money 
to Lake on his personal liability. It is not proven that such was 
his intention, although it must be conceded that equivocal testimony 
on this point was drawn from the witnesses Lake and Kranz. But 
nowhere in the record is shown more than a surmise or suspicion 
that the claimant was aware of Lake's arrangement with his as- 
sociâtes to finance the company, or that throughout the initial 
stages of the transaction he looked to Lake individually for repay- 
ment. It is true that Lake testified that on March 16, 1909, he gave 
his Personal note to cover advances previously made by Brown, and 
that thereupon he credited to himself on the books of the company 
the sum of $4,300, the amount of such advances by Brown; but 
Brown dénies accepting the personal note of Lake in satisfaction of 
his claim, and asserts the subséquent voluntary delivery to him of 
the promissory note of the corporation, which would seem to con- 
firm his refusai of the Lake note. Certainly he should not be held re- 
sponsible for Lake's acts of apparent duplicity, unless the évidence 
clearly indicates that they were with his sanction and because of 
Lake's individual liability to him. 

Both Brown and Lake testified that there was an understanding 
in the beginning that the former should hâve the option of taking 
shares of stock for his indebtedness ; but it is not disputed that sub- 
sequently, in January, 1909, Brown decided not to take any shares of 
stock, but to require a return of his money. Upon this subject Lake 
testified as follows : 

"Q. And that was the arrangement with him. He had his option. You 
were going to hâve a large amount of ttie stock, and you gave him the option 
of either taking stock in the company or taking your individual note and you 
keep the stock. That was your arrangement? A. No; the option was to take 
stock, or that we were to pay for the work he had done for us and the moneys 
he had advanced. Q. And you were the one that was to do the paylng? A. 
As président of the company. Q. As an individual? A. No; I wouldn't say 
that. Q. You gave him your individual note, didn't you? A. Yes. Q. Why 
did you give him your Individual note? A. Well, the matter was still, at that 
time, in such shape that we knew we had to hâve more money from Mr. 
Brown. Q. This wasn't to get more money. This was to pay up the amount 
that had been advanced, wasn't it? A. It was to be his security for it" 

So that, even if it be assumed herein that a personal note was given, 
it appears to hâve been fairly regarded by the maker as collatéral 
security for an indebtedness of the company for which it was primarily 
liable. The witness Hilt swore that he supposed Lake had given his 
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Personal note for the debt; that when he learned from the book- 
keeper that the company had paid interest thereon he made inquiries, 
and the bookkeeper, in the absence of Brown, said it was a personal 
note of Lake's ; and that later he was informed by Lake that as the 
money from Brown was put into the business the note should in 
fact bave been a Cordova Shop note. Such testimony, properly in- 
terpreted, would seem to négative the conclusion that the loans and 
advances were not made to the company. 

It was further held by the référée that the promissory note in ques- 
tion, upon which subsequently $1,000 and interest were paid by the 
corporation, was without considération, and hence not binding upon 
it. The évidence fairly shows that when the incorporators became 
aware of the incompleteness of the incorporation proceedings they 
took steps to complète the same. Meetings were held by the direc- 
tors, shares of stock were issued, ofïicers formally elected, and a dupli- 
cate cèrtificate of incorporation was filed in the county clerk's office. 
The prior advances of Brown and his request for a note were discussed. 
No adéquate reason is discoverable for disbelieving the testimony of 
Mr. Houpt upon this subject, or for failing to give it proper weight. 
His narrative of the occurrence discloses no répudiation of Brown's 
claim, but, on the contrary, shows express récognition thereof, and 
unanimous agreement among the incorporators to exécute and de- 
liver the promissory note in question. It is inconceivable that Kranz 
and Hilt would not at such a time hâve interposed objections to 
making the company responsible, if in fact the loans were not for 
its benefàt, but were merely to enable Lake to fulfill his agreement 
to finance the company or to contribute to the capital stock. They 
had been faithful to their contractual engagement, and in my opin- 
ion would not hâve supinely acquiesced in making the corporation 
responsible if no sufficient considération had been received by it. 
Even though the note was not executed and delivered on the day it 
bears date, its subséquent exécution and delivery, as testified to by the 
witness Hilt, were nevertheless, I think, in good faith and for the 
benefit of the corporation. 

Counsel for the trustée criticizes the use of the personal pronoun 
"I" in the body of the note, inferring therefrom that the note was not 
originally made as a corporation note, but was afterwards changed 
to transfer Lake's liability to the corporation. There are, however, 
no facts in support of the argument; Houpt testifying, in explana- 
tion of the wording of the note, that he invariably used the pronoun 
"I" when drawing a corporation note. 

It is also contended that the acceptance of 398 shares of stock at 
the time of making the note militâtes against its validity. Such col- 
latéral concededly added little to the security of the note, unless the 
payée attached importance to the personnel of the officers of the cor- 
poration; but thèse are incidental détails, which should not weigh 
against the claimant and his repeated assertion that he at ail times 
looked to the company for a repayment of the advances made by him. 

My conclusion is that the note, subject to the amount paid on ac- 
count, should be allowed, and the décision of the référée reversed. 
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CONNOLB V. NORFOLK & W. RY. CO. 

(District Court, S. D. Ohlo, E. D. September 2, 1914.) 

No. 1758. 

1. OoMMEECE (§ 27*) — Interstate and Intbastate Commerce. 

An Interstate carrier may, tlirough the same employé or employés, en- 
gage at a given time in intrastate commerce and at another time In In- 
terstate commerce. 

[Ed. Note. — For otlier cases, see Commerce, Cent Dlg. § 25; Dec. Dlg. 
S 27.*] 

2. Evidence (§ 33*) — ^Judicial Notice — Législative Jotibnals. 

A court In interpretlng a statute may take judicial notice of législative 
Joumals. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 47; Dec. Dig. 
§ 33.*] 

3. Statutes (§ 217*) — Amendment — Consteuction. 

Where during the passage of a statute words of enlargement were 
stricken out by amendment and words of limitation Inserted in tbeir 
stead, a court in construing the statute as finally passed, would hold that 
the législative intent was to restrict Its application. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 293 ; Dec. Dig. { 
217.*] 

4. Masteb and Sebvant (| 250%, New, vol. 16 Key-No. Séries) — Injuet to 

SeBVANT — WOEKMEN'S COMPENSATION ACT — CONSTRUCTION — ÏNTEESTATE 

Employés. 

Ohlo Workmen's Compensation Act (Act March 14, 1913, 103 Ohio 
Laws, p. 90) § 51, provides that the act shall apply to employers and their 
employés engagea in intrastate and also in Interstate and forelgn com- 
merce, for whom a rule of liabillty or method of compensation has been 
or may be established by the Congress of the United States only to the 
extent that their mutual connection wlth the Intrastate work may and 
shall be clearly separable and dlstinguishable from the Interstate and 
forelgn commerce, and then only when such employer and any of his 
workmen, working only within the state with the approval of the State 
Liabillty 'Board of Awards and so far as not forbidden by any act of 
Congress, voluntarily accept the provisions of the act. Eeld that the act 
does not apply to employers and their employés engaged excluslvely in 
Interstate commerce, but does apply to those engaged In both Interstate 
and intrastate commerce where their mutual connection wlth Intrastate 
work Is separable from Interstate and forelgn commerce when, and only 
when, they elect to be govemed by the act 

[What law governs master's liabillty for injuries to servant, see note 
to Mexican Cent Ey. Co. v. Jones, 48 C. C. A. 232.] 

At Law. Action by T. J. Connole against the Norfolk & Western 
Railway Company. On motion to strike out pétition. Sustained. 

Smith W. Bennett, of Columbus, Ohio, for plaintiff. 

James I. Boulger, of ChiUicothe, Ohio, for State Atty. Gen., as 
amicus curise. 

Bannon & Bannon, of Portsmouth, Ohio, and Henry J. Booth, of 
Columbus, Ohio, for défendant. 

♦For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SATER, District Judge. The défendant by its motion seeks an in- 
terprétation of section 51 of the Ohio Workmen's Compensation Act 
(103 Ohio L., 72, 90) a copy of which is set forth in the margin.^ 

[1] Plaintifif says that the averments in the pétition do not admit 
of any construction other than that the défendant was entirely oc- 
cupied at the time of his injury in purely intrastate commerce, but 
as to this counsel do not agrée. An interstate carrier may, through 
the same employé or employés, engage at a given time in intrastate 
commerce, and at another in interstate commerce. Illinois Cent. R. 
Co. V. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051. It 
will answer présent purposes best, and probably conform to the true 
meaning of the pétition, to treat it as charging that both he and the 
défendant were, as regards the particular service he was performing 
at the time he received his injury, engaged in intrastate commerce, al- 
though défendant is also an interstate carrier and has at ail times en- 
gagée! in interstate business. The defendant's position is that, even if 
both were engaged in purely intrastate business at the time plaintiff was 
injured, the défendant, being also an interstate carrier engaged in inter- 
state commerce, is not amenable to the provisions of the Ohio act unless 
it and some, at least, of its workmen working only in this state, with 
the approval of the State Liability Board of Awards, had voluntarily 
accepted the provisions of such act by filing their written acceptances 
thereof with such board, and unless such acceptances had also been ap- 
proved by such board ; and that in that event the défendant would be 
subject to the provisions of the act for the period only for which the 
premiums called for by the act. had been paid. Because there is no aver- 
ment in the pétition that the défendant and any of its workmen had thus 
accepted and become bound by the provisions of the act, the défend- 
ant moves to strike from the pétition the following paragraph: 

"Plaintiff further says that at said time said défendant was as to this plain- 
tiff an employer as deflned In and subject to the provisions of an act of the 
General Assembly of the state of Ohio, duly passed and approved March 13 
(14), 1912, and entitled: 'An act to further deflne the powers, duties and ju- 
risdictlon of the State Liahility Board of Awards with référence to the col- 
lection, maintenance and disbursement of the state Insurance fund for the 
benefit of injured, and the dépendants of kllled employés and requiring con- 
tribution thereto by employers, and to repeal sections [hère foUows a list of 
the sections] of the General Code.' And said défendant had not at said time, 
and has not now, complied with any of the provisions of said act." 

1 Section 51. The provisions of this act shall apply to employers and thelr 
employés engaged in intrastate and also In interstate and foreign commerce, 
for whom a rule of liability or nietbod of compensation has been or may be 
established by the Oongress of the United States, only to the estent that thelr 
mutual connection with intrastate work may and shall be clearly separable 
and distiuguishable from interstate or foreign commerce, and then only when 
such employer and any of his workmen working only In this state, with the 
approval of the state liability board of awards, and so far as not forbidden 
by any act of Oongress, voluntarily accept the provisions of this act by filing 
written acceptances, which, when filed with and approved by the board, shall 
subject the acceptors irrevocably to the provisions of this act to ail intents 
and purposes as if they had been origlnally Included in its terms, during the 
period or periods for which the premiums herein provided hâve been paid. 
Payment of premium shall be on the basis of the pay roU of the workmen wh» 
accept as aforesaid. 
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[Z, 3] When interpreting a statute a court may take judicial no- 
tice of législative journals. Endlich, Interprétation of Statutes, § 
33; Blake v. National Banks, 23 Wall. 307, 23 L. Ed. 119; Unit- 
ed States V. Delaware & Hudson Co., 213 U. S. 366, 414, 29 Sup. 
Ct. 527, 53 L. Ed. 836; State v. McCollister, 11 Ohio, 46, 55; The 
Saratoga (D. C.) 9 Fed. 322, 330 ; Cooper v. Richmond & D. R. Co. 
(C. C.) 42 Fed. 697, 700, 8 L. R. A. 366; American Net & Twine Co. 
V. Worthington, 141 U. S. 468, 474, 12 Sup. Ct. 55, 35 L. Ed. 821 ; 
Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1, 37, 15 Sup. Ct. 
508, 39 L. Ed. 601 ; Knowlton v. Moore, 178 U. S. 41, 77, 20 Sup. 
Ct. 747, 44 L. Ed. 969; Chesapeake & Potomac Téléphone Co. v. 
Manning, 186 U. S. 238, 245, 22 Sup. Ct. 881, 46 L. Ed. 1144; Divi- 
sion of Howard County, 15 Kan. 195; Dr. J. L. Stephens Co. v. 
United States, 203 Fed. 817, 823, 122 C. C. A. 135. In the last-named 
case it appeared that when the bill which became the Pure Food and 
Drugs Law was under considération, an amendment was offered to 
narrow one of its broad provisions. The amendment was defeated. 
It was held that such action on the part of Congress is practically 
conclusive that it intended that the broad provision should remain 
unmodified, and that the narrower interprétation, which counsel sought 
and which the amendment contemplated, could not prevail. If the 
refusai of a législative body to narrow comprehensive language shows 
an intention to enact a comprehensive statute, then the converse of 
that proposition is also true, and if it appears that by amendment 
words of enlargement are stricken out and words of limitation in- 
serted in their stead, the court should hold that the législative intent 
was to restrict. An instructive case enforcing the efïect of a restrictive 
amendment to a bill on its passage is that of State v. McCollister, 
supra. 

[4] The earlier portions of section 51 make the act applicable to 
employers and employés engaged in interstate or foreign commerce 
(notwithstanding any fédéral act afifecting them) to the extent only 
that both are engaged in intrastate work alone at the time of the 
happening of an injury to an employé ; that is to say, the work must 
be clearly separable and distinguishable from interstate or foreign 
commerce to bring the employer and its injured employé within the 
terms of the statute. After thus making the act applicable to such 
persons, the section f urther provides : 

"And then only [shall the provisions of the act apply to them] when such 
employer and any of his workmen working only In this state, with the ap- 
proval of the state liability board of awards, and so far as not forbidden by 
the act of Congress, voluntarlly accept the provisions of this act by flling 
written acceptances, which, when filed with and approved by the board shall 
subject the acceptors irrevoeably to the provisions of this act to ail Intents 
and purposes as If they had beenoriglnally included within Its terms, during 
the period or periods for which the premiums herein provided hâve been 
pald." 

The section, with certain changes, only one of which afïects any- 
thing hère under considération, is the same as section 6604 — 18 of the 
Washington statute (Remington & Ballinger's Anno. Codes, Supp. 
1913). The only change that need be noted hère is the substitution 
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in the Ohio act of the words "and then only when" for the words "ex- 
cept that any such," occurring in that of Washington. The words in 
the Washington act enlarge the classes of persons to whom the act may 
apply, whereas the Ohio act restricts such classes. The one extends the 
application of the statute and the other limits it. The Washington stat- 
iite is plain and intelligible, but does not appear to hâve been construed. 
After the bill which became the Workmen's Compensation Act was 
introduced in the General Assembly (section 51 being then the same, 
in so far as it need hère be considered, as section 6604 — 18, Washington 
statute), an amendment was offered in the Senate to strike out the 
words, "except that any such," and to insert in lieu thereof the words, 
"and then only when." The motion prevailed, and the bill as thus 
amended became the présent law. The amendment was probably of- 
fered, as counsel suggest, to avoid any objection that might arise 
under the commerce clause of the fédéral Constitution and fédéral 
législation enacted in pursuance of such authority. The author of the 
amendment may hâve misapprehended the state of the law, but this 
may not be presumed. 8 Cyc. 804. On the contrary, the court must 
présume that the Législature acted advisedly and with fuU knowledge 
of the situation, and must accept its action as that of the body having 
full power to act and acting only when it had acquired sufficient in- 
formation to justify its action. Chesapeake & Potomac Téléphone Co. 
v. Manning, 186 U. S. 245, 22 Sup. Ct. 881, 46 L. Ed. 1144, supra. 

In view of the language found in other portions of the statute in- 
dicating an intent to make the law applicable to ail workmen who 
are not engaged in interstate commerce, the court is in effect asked 
to interpret the section as if it were phrased as it appeared in the 
original bill. In Knowlton v. Moore, 178 U. S. 11, 20 Sup. Ct. 747, 
44 L. Ed. 969, supra, it is said: 

"We'are • * • bound to glve heed to the rule that where a particular 
construction of a statute wlll occasion great inconvenlence or produce In- 
equality and Injustice, that view is to be avoided if another and more rea- 
sonable Interprétation Is présent in the statute." 

It is urged that, if section 51 be interpreted according to its plain 
language, inequality and injustice will resuit in that the law is then 
rendered inapplicable to persons employed by an interstate carrier 
(unless the acceptances and approval named in such section be first 
had), and probably ofïends the constitutional provision against class 
législation, and that so to interpret it will endanger, if not destroy, 
the entire act, notwithstanding the provision in section 59 that, should 
any section or provision of the act be held unconstitutional or invalid, 
such holding shall not affect the vaHdity of the act as a whole, or 
any part thereof other than the part so decided to be unconstitutional. 
The language of the section, in so far 'as hère involved, is clear, and 
by deliberate action the Législature inserted words of limitation. To 
accède to the construction asked by plaintifï is for the court to legislate, 
or to state it more accurately, to nuUif y législative action and strike out 
what the General Assembly inserted and insert what it deliberately 
struck out. This a court may not do. 

It would be presumptious to pass at this time on the constitutionality 
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of the Workmen's Compensation Act. Should the constitutional ques- 
tion ever be properly presented, it will then be time for the court to dé- 
termine whether the act falls within any constitutional inhibition. 
If it does not, it will be upheld ; but the court will not then be permitted 
to resort to a forced construction to sustain it. Attorney General v. 
City of Eau Claire, 37 Wis. 400; 26 Am. & Eng. Ency. Law, 643 ; Bail- 
ey V. P. W. & B. R. Co., 4 Har. (Del.) 389, 44 Am. Dec. 593, 605. Nor 
may it interpret the section under considération in a particular way to 
allay a fear that the validity of the act may, at some future time, be 
assailed, if such particular interprétation be not now given. 

In Bâte Refrigerating Co. v. Sulzberger, supra, which involved the 
construction of a portion of the patent law, Mr. Justice Harlan said : 

"In our judgment the language used Is so plaln and nnambiguous that a 
refusai to recognize its natural, obvions meaning would be justly regarded as 
indicating a purpose to change the law by judiclal action based upon some 
supposed policy of Congress. But as declared In Hadden v. CoUector, 5 Wall. 
107, m [18 L. Ed. 518]: 'What is termed the policy of the government with 
référence to any particular législation is generally a very uneertain thing, 
upon which ail sorts of opinions, each variant from the other, may be formed 
by difCerent persons. It is a ground much too unstable upon which to rest 
the judgment of the court in the interprétation of statutes.' 'Where the lan- 
guage of the act is explicit,' this court has said, 'there is great danger in de- 
parting from the words used, to give an efCect to the law, which may be sup- 
posed to hâve been designed by the Législature. * * * It Is not for the 
court to sa y, where the language of the statute is clear, that it shall be,so 
construed as to embrace cases, because no good reason can be assigned why 
they were excluded from its provisions.' Scott v. Reid, 10 Pet 524, 527 [9 
L. Ed. 519]." 

He then considered the injury that might resuit to American in- 
ventors from the enforcement of the law if construed as written, and 
added : 

"If the statute thus construed does not give to the inventer ail the benefits 
he would like to hâve, the remedy is with another department of the govern- 
ment, and it is not for the courts to tamper with the words of a statute, or 
by strained construction of législative enactments, the language of which is 
clear and explicit, to accomplish resuUs not contemplated by Congress. This 
court, speaking by Chief Justice Marshall, in United States v. Fisher, 2 
Cranch. 358, 385 [2 L. Ed. 304], said that where the meaning of the Législa- 
ture was plain, It must be obeyed.' " 

If the statute as enacted in its opération exempts from its provi- 
sions and discriminâtes against a given class of employés, the fault 
lies with the General Assembly. It alone may correct the statute. 
The amendment may hâve rendered surplusage the words, "and so 
far as not forbidden by any act of Congress," but that fact will not 
nuUify the intent clearly expressed by the amendment itself. A like 
conclusion was reached by Judge Roger s, of the court of common pleas 
of this (Franklin) county. 

I am unable to find that any construction has been placed upon the 
section by any executive department of the state whose duty it is to 
interpret or enforce it. In the Ohio Law Reporter of August 14, 
1913, pp. 179, 180, is a discussion of the Workmen's Compensation 
Act, in which it is said : 

"It does not apply to employer» and to thelr employés engaged exelusively 
in Interstate commerce, but it applies to those engaged in both Interstate and 
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Intrastate commerce to the extent that their mutual connection with Intra- 
state work may and shall be olearly separable and dlstingulshable from In- 
terstate or forelgn commerce, but only upon the élection of both employer and 
employés to be governed by Its provisions." 

That statement coïncides with the conclusion hère reached. 
The motion to strike out is sustained. 



SOHMERTZ WIRE GLASS CO. et al. v. CONTINUOU? GLASS PRESS CO. 

(District Court, W. D. Pennsylvania. August 25, 1914.) 

No. 28. 

STIPUtATIONS (§ 18») — EfFECT. 

Where, In a suit for infringement of patent on a wlre glass manufactur- 
Ing machine, It was stlpulated, for the purpose of determlning complaln- 
ants' profits, that the cost to complainants of producing half-lnch wlre 
glass was the same as that of défendant, to wit, 15 cents per square foot, 
and the cost of grinding and polishlng 18.79 cents per square foot, such 
stipulation, until withdrawn, was conclusive ; and it was errer, because 
of certain évidence introduced before the master, to find that the cost to 
complainants to manufacture such wire glass was 40 cents per square 
foot, and to détermine the damages on that basis. 

[Ed. Note. — For other cases, see Stipulations, Cent Dig. §§ 41-54 ; Dec. 
Dig. § 18.*] 

In Equity. Suit by the Schmertz Wire Glass Company and another 
against the Continuous Glass Press Company for violation of patent. 
On exceptions to master's report. Sustained in part. 

Arthur J. Baldwin and Drury W. Cooper, both of New York City, 
for plaintiffs. 

Augustus B. Stoughton, of Philadelphia, Pa., and Ward & Gray, of 
Wilmington, Del, for défendant. 

BUFFINGTON, Circuit Judge. In this case Henry B. Robb, then 
clerk of. the Circuit Court for the Eastern district, was, by agreement 
of the parties, appointed master to state an account, and on his death 
the work was continued and the accounting complétée! by George Brod- 
beck, deputy clerk. Turning first to the exceptions filed by the plain- 
tiff, we note that in his report the master awarded complainants as 
damages ail their loss of profits caused by defendant's sale of wire glass 
made on the infringing machine. This sum, viz., $13,564.85, the master 
arrived at by taking the différence between the iîxed selling price ob- 
tained for such glass by complainant during the infringing period and 
deducting therefrom complainants' cost of manufacture. This cost 
price was fixed by stipulation as f ollows : 

"It is stlpulated between the parties that, for the purposes of this account- 
ing, the cost to the complainant of producing one-half inch wire glass is the 
same as that of the défendant, namely, 15 cents per square foot, and the cost 
of grinding and polishlng is the same as that of the défendant, namely, 18.79 
cents per square foot. This cost is the cost of producing stock sheets, and 
takes no account of loss resulting from cutting to size." 

•For other cases see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The master, instead of following this stipulation, and basing such 
allowance to the défendant at 33.79 cents, allowed it 40 cents, per square 
foot, making a différence of $2,247.95. The plaintiff objects to such 
allowance by its first and second exceptions, which are : 

"(1) That the master found that the cost to eomplainants of manufactur- 
Ing polished wire glass was 40 cents per square foot, whereas the master 
should hâve found and reported that such cost was 33.79 cents per square 
foot. 

"(2) That the master found that the total damages to the eomplainants 
from the infringement amounted to 813,564.85, whereas he should hâve found 
that the total damages to the eomplainants from the infringement amounted 
to $15,812.81." 

The ground of this departure by the master from the stipulation was 
that in the examination of one of plaintiff's witnesses it was shown that 
the Schmertz Wire Glass Company did not manufacture any glass, but 
was a patent holding company. The Mississippi Wire Glass Company, 
the other complainant, was a selling company only, and the Mississippi 
Glass Company, a subsidiary company, was the manufacturing com- 
pany for the eomplainants. In the accounts between the eomplainants 
and their subsidiary, the amount paid for such wire glass to the latter 
by the former was 40 cents per square foot. The master accordingly 
reported : 

"The master finds that the cost to plaintifC of manufacture Is 40 cents, 
since this is what the plaintiff pays the subsidiary company, and plaintiff is 
not entitled to the profit of the subsidiary company, the Mississippi Glass 
Company, in this accounting." 

We fail to see any justification for this view. The purpose of the 
stipulation was to fix facts. The stipulation that, "for the purposes of 
this accounting, the cost to the complainant of producing one-half inch 
wire glass is the same as that of the défendant, namely, 15 cents per 
square foot, and the cost of grinding and polishing is the same as that 
of the défendant, namely, 18.79 cents per square foot," accepted the 
defendant's cost of manufacture and made it the basis of this account- 
ing. Until that stipulation was withdrawn, it remained the ascertained 
and fixed basis of accounting. We accordingly sustain thèse excep- 
tions, and fînd the charge should be $15,812.81, instead of $13,546.86, 
found by the master. 

The third exception is : 

"That the master found 'the case is not such an aggravated case of wiilful 
and malicious infringement as wcjuld seem to be required for multiplication 
of damages,' whereas he should hâve found and reported that under the cir- 
cumstances of the willful and flagrant character of the infringement eom- 
plainants are entitled to treble damages under the Revised Statutes, sections 
4910 and 4921." 

After argument and due considération we are of opinion the master 
is not shown to hâve committed errer in his action in this respect. The 
exception is therefore dismissed. 

We tum next to the defendant's exception, not in efïect heretofore 
disposed of , which is : 

"(1) Exception is taljen to the master's ruling convertlng the admittedly 
correct account of defendant's opérations, including inventory at cost and 
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showing the total amount recelved less Inventory to be $25,3T0.62, and total 
amount spent $26,085.99, from an actual loss of $715.37, into an estlmated 
profit of $8,550.72, by adding to the inventory, or charglng défendant, at cost, 
with part of the glass made and not sold, and not in Inventory, and left after 
the part sold had been plcked from ail that was made, for two reasons: First, 
because in the way that défendant'» business was actually couducted there 
was no profit to it from this glass so made and not sold or otherwise profita- 
bly disposed of ; and, second, because there is no évidence that this glass 
realized cost, or any other price, the évidence being that it was not sold, and 
realized nothing, and Is not in inventory or in existence." 

In disposing of it we note that the défendant filed a statenient with 
the master showing there was made by the défendant of the polished 
infringing glass 57,318 feet. From this there was deducted as worth- 
less or cullett 12,232 feet, leaving a balance of 45,086 feet to be 
accounted for. Of this latter amount 36,200 feet were sold, and there- 
from was realized $25,370.62. As against this sum the défendant con- 
tends there should be charged $26,085, being the cost of producing the 
whole 57,318 feet. In our view this contention cannot be sustained. 
Assuming the very unsatisfactory proof that 12,232 feet of this glass 
was worthless or cullett, and that no proportionate part of the 
$26,085 should be charged to it, we are clear that there is no warrant 
for not charging a due proportion of such cost of $26,085 to the 8,886 
feet of glass remaining on hand. In other words, we think that ap- 
proximately "«/" of the total cost of $26,085, or $20,868, should be 
apportioned to the 36,200 feet sold. If this is done, it will be seen that 
the différence between the amount realized, viz., $25,370.62, and the 
proper proportionate cost, viz., $20,868, that is, $4,502.62, is the profit 
with which the défendant should be charged for the glass sold. If, in 
addition to this, the 12,232 feet of glass, which the defendant's own 
statement concèdes was polished, is to enter into the account, and the 
proper proportion of cost chargeable to the glass sold is ^'/^t, instead 
of °*/4», the master would hâve been warranted in finding that the share 
of expense of producing the $25,370 glass sold was approximately $12,- 
000, showing a profit of approximately $13,000 on the glass sold. In 
view of the large size of this item of unaccounted for glass, and the 
vague testimony as to its disappearance, we feel that the master more 
likely erred in favor of, than against, the exceptant. We are satisfied 
that no injustice is done to the exceptant by dismissing the exception 
complained of. 

A decree drawn in accordance with thèse holdings may be prepared 
for entry. 
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GOODWIN FILM & CAMERA CO. v. EASTMAN KODAK CO. 

(District Court, W. D. New York. June 24, 1914.) 

Attoenet and Client (§§ 141, 177*) — Lien — Counsel. 

Wliere, on the illness of the attorney of record, other counsel took 
charge of the proceedings and prepared the case for argument on appeal, 
but was not substituted as the attorney of record, such counsel was enti- 
tled to recover the reasonable value of his services outside of his con- 
tract with the attorney of record ; but he had no gênerai lien, the right 
to which Is limited to the attorney of record, especially where It ap- 
peared that there was no fund or property belonglng to the client In the 
possession of counsel or the court out of which compensation for coun- 
sel's services might be made. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 347, 
386 ; Dec. Dig. §§ 141, 177.*] 

In Equity. Suit by tlie Goodwin Film & Caméra Company against 
the Eastman Kodak Company. On motion to vacate a final de- 
cree and grant a lien to one Wetmore as counsel for complainant. 
Pétition dismissed. 

See, also, 207 Fed. 351 ; 213 Fed. 231, 239. 

Wetmore & Jenner, of New York City (Samuel H. Ordway, of 
New York City, of counsel), for petitioner. 

Charles A. Brodek, of New York City, for complainant on motion 
to dismiss. 

Philipp, Sawyer, Rice & Kennedy, of New York City, for défend- 
ant. 

HAZEL, District Judge. This motion to vacate and set aside the 
final decree herein, in order that the question of the right of Mr. 
Wetmore, counsel for the complainant company, to a lien on the 
proceeds thereof for compensation for services, may be decided, is de- 
nied. Considering that Mr. Davidson continued in the case as the 
attorney of record bringing the action, the fact that the petitioner at 
the request of the complainant company had the principal responsi- 
bility of preparing the case for argument on appeal to the Circuit 
Court of Appeals during the temporary illness of Mr. Davidson does 
not operate to transfer to the former the right to enforce an at- 
torney's lien. I thoroughly believe that Mr. Wetmore's assumption 
of the case, with its increased responsibilities after décision by this 
court in favor of the complainant company, entitles him, outside of 
his contract with the soliciter of record, to compensation for serv- 
ices rendered based on quantum meruit; but my examination of the 
adjudications bearing upon the question of attorney's lien convinces 
me that he did not secure a gênerai lien, either statutory or nonstatu- 
tory; such a lien being reserved to the solicitor or attorney of rec- 
ord, as distinguished from counsel advising or assisting the attorney 
bringing suit, 

It also appears herein that there is no fund or property belonging 
to the complainant company in the possession of either the petitioner 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or the court eut of which compensation for the petitioner's services 
might be made. No reported cases are called to my attention where- 
in it is distinctly held that a counsel, as distinguished from an at- 
torney of record, is entitled to enforce a lien upon a judgment or de- 
cree; and although there are a number of cases holding that a 
counsel may enforce a spécifie lien upon a paper, fund, or other 
spécifie property in his possession belonging to his client, a gênerai 
lien has invariably been limited to the appearing attorney. The lat- 
ter may include in his lien the services of counsel, but the courts hâve 
never accorded that protection to counsel alone in obtaining pay- 
ment for services. Poster v. Danforth (C. C.) 59 Fed. 750; Tuttle 
v. Claflin (C. C.) 86 Fed. 964. In the latter case Judge Lacombe 
expresses the view that it is immaterial whether the claim of counsel 
is asserted directly or indirectly through the soliciter, but this in- 
timation of counsel's right to enforce a gênerai lien, if it may be so 
termed, must be read in conjunction with another part of the opin- 
ion, wherein it is substantially stated that upon the fruits of the judg- 
ment recovered by the solicitors and counsel "the solicitor has a lien 
for the fair and reasonable value of his services, including disburse- 
ments of counsel." It is also important to note that in that case the 
fund was in the custody of the court for disbursement in satisfaction 
of liens and claims asserted thereto. 

Other cases were cited by petitioner to sustain his right to a lien, 
and the right of the court to annul the decree, in order to détermine 
and adjust his compensation; but they are not directly in point. 
That counsel has no right of lien, and that the attorney of record 
alone is entitled thereto under the New York statute (Judiciary Law 
[Consol. Laws, c. 30] §§ 474 and 475), has many times been square- 
ly held. In re Dailey v. Wellbrock, 65 App. Div. 523, 72 N. Y. Supp. 
848; Kennedy v. Carrick, 18 Mise. Rep. 38, 48 N. Y. Supp. 1127; 
Holmes v. Bell, 139 App. Div. 455, 124 N. Y. Supp. 301; Morey v. 
Schuster, 159 App. Div. 602, 145 N. Y. Supp. 258. 

It follows that the pétition must be dismissed. 
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EUBANK V. BRYAN COUNTY STATE BANK OF CADDO, OKL., et al.t 

(Circuit Court of Appeals, Eighth Circuit August 29, 1914.) 

No. 4099. 

L Banks and Banking (§ 42»)— Loans to Dieectoe— Lien on Stock— Ok- 

LAHOMA STATTJTES. 

The banking laws of Oklalioma (Rev. Laws 1910, § 262) provides that 
the afCaIrs and business of any banking association organized thereun- 
der '-sliall be nianaged or controlled by a board of directors" ; by sec- 
tion 270 that it sball be unlawful for "any active managing officer 
* * ♦ to borrow directly or indirectiy money from the bank with 
which be is connected," and that both the officer receiving and the one 
making such a loan shall be deemed guilty of larceny ; and by section 
294 that no transfer of stock shall be valid as against the bank "where 
the registered holder thereof is in debt to the bank for any matured and 
unpaid obligation" in eftect giving the bank a lien on the stock for such 
debt. HeU, that a director of a bank is an "active managing ofiScer" 
within the meaning of section 270 and cannot be relieved from responsi- 
bility as such by any action of the other directors, and consequently that 
a loan of money made by the bank to him is illégal, and the bank cannot 
assert a lien on his stock therefor as against a prier bona flde pledgee. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 50, 
56-60; Dec. Dig. § 42.* 

Lien of banks on stock, see note to Curtice v. Crawford County Bank, 
56 C. C. A. 179.] 

2. Banks and Banking (§ 40*) — Tbansfebs of Stock — Validiit. 

A good-faith purchaser or pledgee of the stock of a banking corpora- 
tion to whom the certificates hâve been duly assigned and delivered is 
the owner in equity of such stock, though the certificates may not be 
transferred to him xyn the books as required by a by-law or rule of the 
corporation. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 49, 
51-54 ; Dec. Dig. § 40.*] 

Appeal from the District Court of the United States for the East- 
ern District of Okiahoma; Ralph lî. Campbell, Judge. 

Suit in equity by W. C. Eubank against the Bryan County State 
Bank of Caddo, Okl, and S. W. Maytubby. Decree for défendants, 
and complainant appeals. Reversed. 

ïhis suit was brought by the appellant W. C. Eubank, a citizen of Texas, 
against the Bryan County State Bank of Caddo, Okl., a banking corporation 
organized under the laws of that state, and S. W. Maytubby, as llquidatlng 
agent of said bank, as défendants, Pebruary 21, 1912, m which the appellant 
as plaintiff claimed as against the défendants the prior right to 80 shares of 
the capital stock of the bank of the par value of $100 each. The plaintiff 
claims such right to the stock as pledgee thereof by one H. M. Dunlap who 
was a director, and the président of the bank, as securlty for the payment 
of two loans of money, one of $4,000, made by plaintiff to Dunlap April 1, 
1903, and one of $2,000, made February 1, 1908, and for which Dunlap made 
to plaintiff his two promissory notes upon said dates respectively, and as- 
signed and delivered to him on February 1, 1908, a certificate for 50 shares 
of the stock of défendant bank as securlty for the payment of the flrst of 
said notes, and a certificate for 30 shares of such stock as securlty for the 
second loan. 

The défendant bank claims the prior right to the stock under the banking 
laws of Okiahoma to secure an alleged Indebtedness of Dunlap to the bank. 
who was Its président and a director thereof and became indebted to It, as 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inde.iNi 
216 F. — 53 t Rehearlng denied December 4, 1914. 
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It claims, when he was the owner of said stock which was never transferred 
to the plaintiff upon its books. 

The case was heard upon an agreed statement of facts, the material por- 
tions of which are: 

"That the Bryan County State Bank was organiioed January 27, 1008, under 
the banking laws of Okluhoma with a capital stock of Ç40,000 fuUy paid, and 
commenced business as such bank February 1, 1908; that said H. M. Dunlap 
was a subscriber to the capital stock of said bank, was named as one ot Its 
directors In the articles o6 its incorporation, was elected its first président by 
its board of directors, and remained such director and président until the 
bank went into liquidation in January, l&ll. 

"April 1, 1903, Dunlap borrowed from plaintiff $4,000, for which he made to 
plaintiff his promissory note for that amount due in one year with in- 
terest, and to secure the same assigned and transferred to plaintiff 50 shares 
of the capital stock of the Choctaw National Bank of Caddo, 0kl., which said 
stock then stood in the naine of Dunlap, who was also président of said 
Choctaw National Bank. The principal of this note was renewed from time 
to time by Dunlap, the last renewal maturing April 1, 1908. 

"January 15, 1908, the plaintiff sent to the Choctaw National Bank the 
stock of that bank which he held as security for said $4,000 note, to be sur- 
tendered to Dunlap upon receipt by that bank from Dunlap of a like amount 
j£ the capital stock of the défendant bank to be held by plaintiff as security 
for said $4,000 note, in lieu of the stock of the Choctaw National Bank. This 
was done at Dunlap's request, to facilitate the liquidation of the Choctaw 
National Bank, and the organizatlon of the Bryan County State Bank In lieu 
thereof. The change was made as requested by Dunlap, and on February 1, 
1908, the organizatlon of the défendant bank was completed and it began 
business. On the sauie day its board of directors met pursuant to the call 
of the président, H. M. Dunlap (who was présent as one of said board), and 
adopted the foUowing resolutions: 

" 'Resolved, that the duties of the président of this bank to be such as are 
deflned in the banking laws of the state of Oklahoma, that he act in an ad- 
visory capacity with the other offlcers of such bank, and that he render every 
service that occurs to him for the good of such bank, and that he act gen- 
erally in an advisory capacity with the other officers thereof. 

" 'That the duties of the flrst vice président of this bank be in connection 
with the cashier, the active management of such bank, and charge of ail the 
détails of its management; that he and the cashier together shall constitute 
the discount committee, and shall pass upon ail loans made by the bank ad- 
vising with the président when deemed necessary and subject to the super- 
vision of the board of directors, and to préside at ail meetings in the absence 
or disquallflcation of the président, and to otherwise, in the absence of the 
président, perform ail the duties devolving either by law or by the by-laws 
upon the président. • • • 

" 'The duties of the cashier shall be to hâve charge of the cash, and the 
détails of the accounts of the bank subje<;t to the gênerai supervision and 
direction of the flrst vice président, as hereinbefore mentioned, and to act 
upon the discount committee. * * * ' 

"On this date said board also by its resolution gave Dunlap crédit upon the 
books of the bank for $8,000, and this resolution was re-enacted by the board 
January 11, 1910. 

"On the same day 50 shares of the capital stock of the bank evidenced by 
certificate No. 33 for 30 shares, and certificate No. 34 for 20 shares were is- 
sued in the name of Dunlap and were by him assigned and delivered to the 
plaintiff on said date in lieu of that of the Choctaw National Bank as se- 
curity for said note of $4,000. 

"February 12, 1908, Dunlap borrowed from the plaintiff the further sum of 
$2,400, and made to him his promissory note therefor due in one year with 
interest ; and as security for its payment assigned to the plaintiff 30 shares 
of the capital stock of the défendant bank evidenced by certificate No. 1 for 
20 shares, and certificate No. 2 for 10 shares, both issued to Dunlap and by 
him transferred and delivered to plaintiff on that date as security for said 
note of $2,400. 
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"April 1, 1908, the $4,000 note was again renewed by Dunlap to plaintifî and 
tùe time of payment thereof extended for one year, plaintiff retaining said 50 
shares of the capital stock of the défendant bank as security therefor. 
"July 7, 1910, Dunlap wrote to the plaintiff at Sherman, Tes., as foUows: 
"'Mr. W. C. Eubank, Sherman, Texas — Dear Sir: For the purpose of fa- 
cilitating a transaction of mine hère, I want you to send In the stock at- 
tached to my note to you for $4,000 and transfer it to another party, hâve him 
make the proper indorsement and return to you. I should llke to know that 
this will be agreeable to you. I would want the stock to stand just where It 
is on the note and the certificates sent to the bank for the proper transfer, 
indorsement and retum to you. 

" 'Yours truly, [Signed] H. M. Dunlap.' 

"Pursuant to this request, plaintiff, on July 10, 1910, caused to be sent to 
the défendant bank through the Merchants' & Planters' Kational Bank of 
Sherman, Tex., certificates Nos. 33 and 34 of the stock of the défendant bank 
in a letter whieh reads In this way: 

" 'The Merchants' and Planters' National Bank. 

" 'Sherman, Texas, July 10, 1910. 
" 'Bryan County State Bank, Caddo, Okla. — Gentlemen: At the request of Mr. 
W. 0. Eubank, we inclose you certificates 33 and 34 aggregating fifty shares 
of your stock to be substituted in accordance with the blank instructions at- 
tached and which Is to be signed by the party to whom thèse shares are to 
be transferred. The shares themselves are to be transferred in blank. Re- 
tum the certificates and instructions to us after they are executed as above 
directed, and very much oblige. 

" 'Very respectfuUy yours, [Signed] F. A. Batsell, Asst Cashler.' 

"On July 11, 1910, Henry W. Wells, who was then cashler of the défend- 
ant bank and who was prior thereto its assistant cashier, delivered to plain- 
tiff 30 shares of its capital stock evidenced by certiflcate No. 77, and 20 shares 
thereof evidenced by certificate No. 78, which had been issued to said Wells 
in lieu of certificates Nos. 33 and 34, and by him assigned and delivered to 
the plaintiff as collatéral security for said $4,000 note; Wells writing to the 
plaintiff a letter which reads as foUows: 

" 'July 11, 1910. 

"'Mr. W. C. Eubank, Sherman, Texas — Dear Sir: You will please hold the 
attached fifty shares of stock in the Bryan County State Bank as represented 
by certificates Nos. 77 and 78 as collatéral to and subject to the ternis of the 
$4,000 note dated April 1, 190S, due twelve months after date, to which référ- 
ence is made for fuller description, given to you by H. M. Dunlap in lieu of 
certificates Nos. 33 and 34 for a like amount of stock In said bank which you 
now hâve and exchange for accommodation of Mr. H. M. Dunlap and myself. 
" 'Yours very truly, [Signed] Henry W. Wells.' 

"Said certificates Nos. 77 and 78 were received and accepted by the plain- 
tiff in lieu of such certificates Nos. 33 and 34 for a like auiount of the stock 
of the défendant bank. 

"ïhe stock of the défendant bank so assigned to plaintifif was never trans- 
ferred to him upon the books of that bank, and the 50 shares thereof evi- 
denced by certificates Nos. 77 and 78, which were issued to Henry W. Wells 
in lieu of certificates Nos. 33 and 34 at the request of Dunlap, stand upon its 
books in the name of said Wells, and the 30 shares evidenced by certificates 
Nos. 1 and 2 stand upon its books in the name of Dunlap its président; ail 
of which certificates are in the usual form of the certificates of the capital 
stock of said bank ; and it is agreed that Wells held said certificates Nos. 77 
and 78 as trustée for Dunlap. 

"On February 7, 8, and 10, 1908, Dunlap gave to the bank for money bor- 
rowed by him from it, his three notes for $2,000, $3,000, and $2,500 respec- 
tively, aggregating $7,500, and on May 8, 1908, one note for $500, amounting 
In ail to $8,000. Thèse notes v/ere renewed from time to time and finally paid 
in fuU on or before October 20, 1909, except the one of February 7, 1908, for 
$2,000. 
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"November 5, 1909, Dunlap made to the bank bis promissory note for $3,800, 
for money borrowed, from the proceeds of which tbe note of lï'ebruary 7, 
1908, for $2,000 was paid. 

"December 5, 1909, Dunlap gave to the bank his note for $2,000, and on 
January 11, 1910. another note for $2,000. Thèse notes with the one of No- 
vember 5, 1909, for $3,800 aggregating $7,800, were held by the bank and un- 
paid January 21, 1911, when it ceased doing business and went into liquida- 
tion; the défendant S. W. Maytubby being appointed liquidating agent, and 
who when this suit was commenced was settling its affairs as such liquidat- 
ing agent. 

"The depositors and ail other creditors of the défendant bank hâve been 
paid In fuU. 

"The assets of the bank after the payment of ail its debts and liabillties are 
Insufficient to pay its stockholders in fuU for the stock held by them. 

"That Dunlap at ail the dates herein mentloned was justly and truly in- 
debted to the plaintiff in the full amount of sald notes, and plaintiŒ held 
said shares of stock as security for the payment thereof." 

It Is alleged in the bill of oomplaint that on June 6, 1911, the défendant 
bank recovered judgment and decree in the district court of Bryan county, 
0kl., against H. M. Dunlap for $19,053.87 and costs, upon varions transac- 
tions between the bank and said Dunlap tn a suit in which the bank asserted, 
and was adjudged to hâve, a lien upon sald certiflcates of stock Nos. 1, 2, 
77, and 78, for the 80 shares of the capital stock of said bank in controversy 
herein. This Is admitted by the answer. The plaintiff, however, allèges that 
he was not a party to that suit, knew nothing thereof while it was pending, 
and is not bound by its decree ; and that défendant bank is not entitled to 
and in fact bas no lien upon such stock as against him under the laws of 
Oklahoma. 

Upon the facts as above stated, the District Court dismissed the Mil upon 
the merits at plaintifC's costs, and awarded the stock In controversy to the 
défendant bank. The plaintiff appeals. 

V. B. Hayes, of Durant, 0kl., and McReynolds & Hay, of Sher- 
man, Tex., for appellant. 

McPherren & Cochran, of Durant, 0kl., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

REED, District Judge (after stating the facts as above). [1] That 
the appellant (plaintiff) is a pledgee in good f aith and for value of the 
80 shares of the stock of the Bryan County State Bank in controversy, 
to secure a bona fide debt owing him by Dunlap, is not, and could 
not, under the foregoing facts, be successfuUy controverted. That 
fact will therefore be considered as established. Does the fact that 
such stock was not transferred to him upon the books of the bank de- 
prive him of the right to participate in the final liquidation of its 
assets in proportion to the amount of such stock as against the other 
stockholders, its depositors and ail creditors of the bank other than 
such stockholders (if they can be regarded as creditors) having been 
paid in full? 

The provisions of the banking laws of Oklahoma bearing upon this 
question are (the sections referred to are those of the Revised Laws 
of Oklahoma 1910, Annotated): 

Section 262: "The affairs and business of any banking association or- 
ganized under the laws of this state shall be managed or controUed by a board 
of directors of not less than three nor more than thirteen in number, who 
shall be selected from the stockholders. • * • Any director, officer or 
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other person who shall partlcipate In any violation of the laws of thls state, 
relative to banks and banking, shall be liable for ail damages vyhich said bank, 
its stoekholders, depositors or creditors shall sustaln in conséquence of such 
violation. The board shall seleet from among their number the président and 
secretary, and shall sélect from among their stoekholders a cashier. Such of- 
ficers shall hold their offices for a term of one year and until their euccessors 
are elected and qualified. • * * The board of directors shall hold at least 
two regular meetings each year, and at such meetings a thorough examina- 
tion of the books, records, funds and securities held by the bank shall be made 
and recorded in détail upon its record book, and a certified copy thereof shall 
be forwarded to the bank commissioner and to each stockholder of record 
within ten days." 

Section 264: "The violation of any of the provisions of this chapter by the 
offlcers or directors of any bank organized or existing subject to the laws of 
this state shall be sufficient cause to subject the said bank to be closed and 
llquidated by the bank commissioner and for the annulment of its charter." 

Section 266: "No bank shall employ its moneys, directly or Indirectly, in 
trade or commerce, • * * and shall not invest any of its funds in the 
stock of any other banlî or corporation, nor make any loans or discount on 
the security of the shares o£ its own capital stock, nor be the purchaser or 
holder of such shares, unless such securities or purchase shall be neeessary 
to prevent loss upon a debt previously contracted in good faith; and stock 
so purchased or acquired shall, within six months from the time of its pur- 
chase, be soia or disposed of at public or private sale, and after the expira- 
tion of six months any such stock shall not be considered as part of the assets 
of any bank. * * • " 

Section 268: "The total liabilities to any bank of any person, corporation 
or flrm, for money borrowed, including in the liabilities of such company or 
flrm the liabilities of the several stoekholders, ofBcers or members thereof, 
shall not at any time exceed twenty per cent, of the capital stock of such 
bank. * * •» 

Section 270: "It shall be unlawful for any active managing offleer of any 
bank organized or existing under the laws of this state to borrow, directly 
or indirectly, money from the bank with whicb he is connected ; and the of- 
ficer making or authorizing a loan to any such person, as well as the person 
receiving the same, shall be deemed guilty of a larceny of the amount bor- 
rowed." 

Section 273: "Bvery bank shall make at least four reports each year, and 
oftener if called upon by the bank commissioner and according to the form 
which may be prescribed by him, verifled by the oath or affirmation of the 
président or cashier of such association, and attested by the signatures of 
at least two of the directors. * * • " 

Section 282: "Every banker, officer, employé, director or agent of any bank 
who shall neglect to perform any duty required by thls chapter, * * * 
shall be deemed guilty of a felony, and upon conviction thereof shall be pun- 
ished by a fine not to exceed one thousand dollars, or by imprisonment 
* * * or by both" (as provided in this section). 

Section 290: "The président and cashier of every incorporated bank shall 
cause to be kept at ail times a correct list of the names and résidences of ail 
the shareholders in the bank and the number of shares held by each, in the 
office where its business Is transacted. * * * " 

Section 294: "The shares of stock of an incorporated bank shall be deeme<l 
Personal property, and shall be transferred on the books of the bank in such 
manner as the by-laws therefor may direct, but no transfer of stock shall be 
valid against a bank or any créditer thereof so long as the registered holder 
thereof shall be liable as a principal debtor, surety or otherwise to the bank 
for any debt, nor in such cases shall any dividend, interest or profits be paid 
on such stock so long as such liabilities continue, but ail such dividends, in- 
terests or profits shall be retained by the bank and applied to the discharge 
of such liabilities, and no stock shall be transferred on the books of any bank 
where the registered holder thereof is In debt to the bank for any matured 
and unpaid obligations." 
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Section 295: "It shall be unlawful for any bank to loan its funds to Its 
stockholders on their stock as collatéral security ; and the total indebtedness 
of the stockholders of any bank shall at no time exceed flfty per cent, of Its 
paid-up capital: Provided, that any bank may hold its stock to secure a debt 
previously contracted." 

The District Court was of opinion, and so held, that Mr. Dunlap 
as président of the défendant bank was not an active manager thereof 
within the meaning of section 270 of the Oklahoma banking law, in 
view of the resolution of the board of directors of February 1, 1908, 
respecting his duties as président; and that the loan of the bank to 
him was not therefore within the prohibition of that statute. If 
the duties of Dunlap as one of the managers of the bank depended 
alone upon the fact that he was its président, it may be that the 
board of directors might prescribe and lirait his duties, a question 
that need not now be determined, for section 262 of the Oklahoma 
statute imposes upon the directors of the bank, of which Dunlap was 
one, the positive duty of its management and control. His duties 
as one of the nuanagers of the bank arose therefore from the fact 
that he was one of its directors, and not alone from the fact that 
he was its président ; and thèse duties we think cannot be restricted 
or limited by any action of the board of directors. Bank v. Lanier, 
11 Wall. 369, 376, 20 L. Ed. 172. Aside from this, the resolution 
imposes upon Dunlap as président the duty of acting in an advisory 
capacity with the other officers of the bank, and rendering to them 
"every service that occurs to him for its good." Obviously this does 
not limit his duties and obligations to the bank as one of its direc- 
tors and managers, but rather enlarges, if anything, his duties as prés- 
ident of the bank. 

Section 282 of the Oklahoma statute provides that "every banker, 
officer, employé, director or agent of a bank who shall neglect to per- 
form any duty required by this chapter, * * * shall be deeraed 
guilty of a felony." The duty of a director of the bank to participate 
in the management and control of its aiïairs is certainly one imposed 
by this statute, and the failure to perform that duty is declared by 
the act to be a felony punishable by fine or imprisonment, or by both. 

A careful reading and considération of the banking law of Okla- 
homa convinces beyond any doubt that it was its purpose to impose 
upon the principal officers and directors of banks organized under its 
provisions the positive duty of its management and control; and not 
that they should act as mère figureheads or dummies upon whom no 
responsible duty should rest. That Mr. Dunlap as président and di- 
rector of this bank was its controlling spirit and was one of its active 
managers, sufficiently appears from the agreed facts; and that the 
loans made to him by the bank and for which it now asserts and claims 
a lien upon the stock thereof pledged to the plaintiff was in violation 
of the banking act of Oklahoma and unlawful. Notwithstanding this, 
it is contended in behalf of the bank that it may rightly enforce its 
debt against Dunlap as a lien upon the stock in controversy standing 
in his name and in the name of Wells upon its books as the registered 
holders thereof under section 294, above, of the Revised Laws of 
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Oklahoma; and National Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 
188, and other cases following the rule of that case are cited in sup- 
port of this contention. 

In National Bank v. Matthews, the bank had made a loan in good 
faith to Price & Co., and as security therefor had taken a mortgage 
upon certain real estate of Matthews. The debt not being paid at 
maturity, the bank was about to foreclose the mortgage to enforce 
the payment of the debt from the real estate covered thereby, when 
Matthews sought to enjoin such foreclosure upon the ground that the 
mortgage was void as having been made in violation of the National 
Bank Act. It was held by the Suprême Court that the loan having 
been made in good faith the taking of the mortgage as security did 
not invalidate the debt; that only the government could successfuUy 
challenge the validity of the mortgage and that the mortgagor could 
not do so. The fact that the loan of the bank was made in good faith 
and was not in violation of law was held an important factor in the 
détermination of the case. 

In the présent case the loans by the bank to Dunlap were in direct 
violation of the Oklahoma bank act. Sections 266 and 294 of that 
act only give at most a lien to the bank upon its stock for a valid debt 
owing to the bank and contracted in good faith, and not for one con- 
tracted in violation of its provisions. National Bank v. Matthews and 
the cases following it do not, we think, sustain the contention of the 
bank. 

[2] The présent case falls within the rule that a good-faith pur- 
chaser or pledgee of the stock of a banking corporation to whom the 
certificates bave been duly assigned and delivered is the owner in eq- 
uity of such stock, though the certificates may not be transferred to 
him upon its books as required by a by-law or rule of the corporation. 
Such an entry is not for the purpose of transferring the bénéficiai own- 
ership of the stock in the absence of a statute so requiring, but is for 
the protection of parties dealing with the bank and to enable it to know 
who are its stockholders entitled to vote at its meetings and to receive 
dividends when declared ; in other words, it is intended to prescribe a 
method of transfer which shall be deemed effectuai in ail matters re- 
lating to the internai government and management of the corporation, 
rather than to prescribe a method of transfer which is to be observed 
between a stockholder and third parties. Bank v. Lanier, 11 Wall. 
369, 20 L. Ed. 172 ; Bullard v. Bank, 18 Wall. 589, 21 L. Ed. 923 ; 
Johnston v. Laflin, 103 U. S. 800, 26 L. Ed. 532 ; Masury v. Arkansas 
Nat. Bank, 93 Fed. 603, 35 C. C. A. 476; Nicollet National Bank v. 
Citv Bank. 38 Minn. 85, 35 N. W. 577, 8 Am. St. Rep. 643. And see 
Ardmore State Bank v. Mason, 30 0kl. 568, 120 Pac. 1080, 39 L. 
R. A. (N. S.) 292; Farmers' & Merchants' Bank v. Cherokee Trust 
Co. et al., 32 0kl. 700, 123 Pac. 153— arising under the Oklahoma 
bank act now under considération. 

In Johnston v. Laflin, 103 U. S. 800, 26 L. Ed. 532, a case involving 
the sale of capital stock of a national bank, Mr. Justice Field speaking 
for the court said : 
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"Shares In the capital stock of associations, under tlie national banlUng law, 
are salable and transférable at tlie will of tbe owner. Tbey are, in tbat re- 
spect, like other Personal property. The statute recognizes thia transfera- 
bility, altbough it authorizes every association to prescrite the manner of 
their transfer. Its power in tbat respect, bowever, can only go to the extent 
of prescriblng conditions essential to the protection of tbe association against 
fraudulent transfers, or such as may be designed to évade tbe jnst responsi- 
bility of tbe stockbolder. It is to be exercised reasonably. Under the pre- 
tense of prescribing tbe manner of tbe transfer, the association cannot clog 
tbe transfer with useless restrictions, or make it dépendent upon the consent 
of the directors or other stockholders. * * * The entry of tbe transac- 
tion on tbe books of the bank, wbere stock is sold, is required, not for the 
translation of tbe tltle, but for tbe protection of the parties and others deal- 
ing with the bank, and to enable it to know who are its stockholders, entltled 
to vote at their meetings and receive dlvldends wben declared. ♦ • * Pur- 
chasers and credltors, in the absence of other knowledge, are only bound to 
look to the books of reglstry of the bank. But as betv^een tbe parties to a 
sale, it Is enough tbat the certlflcate is dellvered with authorlty to the pur- 
chaser, or any one he may name, to transfer it on tbe books of the company, 
and the prlce is pald. If a subséquent transfer of the certlflcate be refused 
by the bank, It can be compelled at the instance of either of them. • * * " 

In Masury v. Arkansas National Bank, 93 Fed. 603, 35 C. C. A. 
476, Judge Thayer, speaking for this court upon this same question, 
said: 

"In a great number of -cases it bas been held, and such must be regarded as 
the prevalling rule, tbat such a provision (that stock in a corporation shall 
be transferred only on its books), when found either In a spécial charter or 
in a général incorporation act, or in the by-laws of a corporation, Is intended 
to prescribe a method of transfer whicb sball be deemed effectuai, as between 
the corporation and its stockholders, in ail matters relatlng to tbe internai 
govemment and management of the corporation, rather than to prescribe a 
method of transfer which must be obser,ved as between a stockbolder and 
third parties. îs^otwithstanding such a provision in tbe charter of a corpora- 
tion, a stockbolder thereof may divest blmself of ail bénéficiai interest in his 
stock by a written assignment of the same and a delivery of bis stock cer- 
tlflcate, or by the indorsement and delivery of his stock certlflcate, or, as some 
authoritles bold (Cook, Stock & S. §§ 308, 375) , by tbe delivery of bis stock 
certlflcate without Indorsement, although no transfer is made on tbe books of 
the corporation. A transfer of his stock In either of the two ways flrst above 
Indicated, although such transfer Is not reglstered on the corporate books, 
estops tbe stockbolder from clalming any further title to the stock so trans- 
ferred, as against subséquent bona flde purchasers thereof for value" — citing 
a number of cases. 

See, also, Nicollet National Bank v. City Bank, 38 Minn. 85, 35 
N. W. 577. 

Section 294 of the Revised Laws of Oklahoma plainly authorizes 
the sale and transfer by the owner of shares of the capital stock of 
a bank organized under the Oklahoma bank act. It provides, how- 
ever, that they shall be transferred upon the books of the bank in 
such manner as its by-laws may direct; but that no stock shall be 
transferred on the books of the bank when the registered holder there- 
of is in debt to the bank for any matured and unpaid obligations (sec- 
tion 266) previously contracted in good faith. 

If there is any by-Iaw of the défendant bank prescribing the man- 
ner of transferring the shares of its capital stock upon its books the 
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agreed facts do not show it. Dunlap assigned 50 shares of fhe stock 
in controversy to the plaintiff February 1, 1908, the day the organiza- 
tion of the bank was completed, and on February 12, 1908, 30 shares. 
On thèse dates Dunlap made to the bank his promissory notes for 
$7,500; but on February Ist he was given crédit upon its books by the 
board of directors for $8,000; and this resolution was re-enacted by 
the board of directors January 11, 1910, the date of the last loan made 
by the bank to Dunlap. What thèse crédits were for does not appear. 
On May 8, 1908, he made another note to the bank for $500. Thèse 
notes were ail paid to the bank on or before October 20, 1909, except 
the one of $2,000, dated February Ist, and that was paid November 5, 
1909, from the proceeds of the note of $3,800, made that date. AU 
the notes of Dunlap so held by the bank when the stock in controversy 
was assigned to the plaintiff (if those of February Ist may be said 
to hâve been so held by it) were paid on or before November 5, 1909, 
and the notes now claimed by the bank originated on or after that 
date, long after the assignment of the stock to plaintiff. On this 
date, therefore, there was nothing to justify the bank in refusing, if 
it had then been requested to transfer the stock in question to the 
plaintiff as pledgee thereof upon its books, conceding, without ad- 
mitting or holding, that the loans of the bank made to Dunlap were 
in good faith and not in violation of the Oklahoma bank act. 

It seems incredible that Wells, the cashier of the bank, its vice prési- 
dent, and directors other than Dunlap, did not know of the pledge of 
this stock of Dunlap to the plaintiff long before the last loan was 
made to Dunlap; but whether or not they actually knew thereof is 
not important, for their duty required them to know that the loans of 
the bank to Dunlap as one of its directors were forbidden by the act 
under which the bank was organized and doing business, and that such 
loans were unlawful in their inception, and were not therefore in good 
faith. The bank and its stockholders, whose agents its managers and 
directors were in making thèse loans, cannot equitably be awarded 
this stock as against the plaintiff who is a good-faith holder thereof 
without notice of any claim or right thereto by them. 

It is said that plaintiff must be presumed to know that the Oklahoma 
bank act gave to the bank a lien on such stock for the debt of Dun- 
lap to it, and took the assignment of the certificates subject to the 
rights of the bank under such lien. Admitting that plaintiff must be 
presumed to know the law, he had the right to assume, and to act 
upon the assumption, that its directors and managers would not de- 
liberately violate that law. 

The District Court erred in dismissing the bill and awarding the 
stock in controversy to the bank for the benefit of its stockholders. 
Its decree is reversed, and the cause remanded to that court, with di- 
rections to grant the prayer of the bill and award the bénéficiai in- 
terest in the stock in controversy to the plaintiff, and it is ordered ac- 
cordingly. 

Reversed. 
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GALBRAITH v. ROBSON-HILLIARD GROCBRT 00. et aL 

(Circuit Court of Appeals, Eighth Circuit. July 29, 1914.) 

No. 140. 

Bankeuptcy (§ 293*) — Couets — Moetqagb Lien — Validitt — Préférences. 

Where a bankrupt's trustée had possession of certain real property be- 
longing to one of tlie bankrupts and located in another state, the bank- 
ruptcy court in wliicli ttie proceedings were pending had exclusive juris- 
diction to détermine the validity of the lien of a mortgage executed by 
the bankrupt owner to secure a pre-existing debt of the bankrupts, which 
the trustée claimed was a voidable préférence, and to détermine such 
question by any mode of proceedings which, with référence to the par- 
ticular case, would constitute due process of law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dig. § 293.*] 

Pétition to Revise Order of the District Court of the United States 
for the District of Minnesota; Page Morris, Judge. 

Pétition by John P. Galbraith, as trustée in bankruptcy of John 
Magnuson and another, doing business as John Magnuson & Co., to 
set aside a certain mortgage executed by John Magnuson and wife to 
S. Robson, to secure a pre-existing debt due from the bankrupt firm 
to the Robson-HilHard Grocery Company, a Minnesota corporation. 
A referee's order dismissing the pétition for want of jurisdiction was 
affirmed by the District Court, and petitioner files a pétition to revise. 
Order and decree vacated, and cause remanded for further proceed- 
ings. 

Todd & Kerr, of St.. Paul, Minn., for petitioner. 
Leach & Leach, of Owatonna, Minn., for respondents. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

CARLAND, Circuit Judge. This is a pétition to revise in matter 
of law an order of the District Court for the District of Minnesota, 
affirming an order of the référée in bankruptcy made January 19, 1914, 
whereby he sustained objections to his jurisdiction to hear the pétition 
of petitioner, made by counsel for respondents. The pétition filed 
with the référée set forth the following facts: That the petitioner, 
John T. Galbraith, was the duly appointed, qualified, and acting trustée 
in bankruptcy of the estate of John Magnuson and Victor J. Magnu- 
son, copartners as John Magnuson & Co., and as individuals. That 
the Robson-Hilliard Grocery Company of Pipestone, Minn., was a cor- 
poration duly organized and existing under and by virtue of the laws 
of the State of Minnesota. That among the assets of said estate in 
the possession of said John P. Galbraith, as trustée aforesaid, was the 
following described land lying and being in the county of Sully, state 
of South Dakota, to wit, "The east half of section 33, township 114, 
range 74 west." That heretofore, and prior to the 21st day of Feb- 
ruary, 1913, said bankrupts had purchased on open account from the 
said Robson-Hilliard Grocery Company goods, wares, and merchandise 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the agreed value of about $1,700, which said indebtedness on said 
21st day of February, 1913, was past due and wholly unsecured, and 
that on or about the said 21st day of February, 1913, for the purpose 
of securing said past due and pre-existing indebtedness, and at the 
solicitation and request of said Robson-Hilliard Grocery Company, 
and not otherwise, John Magnuson, one of said bankrupts, and wife, 
executed a certain mortgage covering said real estate to S. Robson, of 
Pipestone, Minn., which said mortgage recited a considération of $1,- 
700. That said mortgage was filed for record in the office of the 
register of deeds in and for Sully county, S. D., on the 25th day of 
February, 1913, and recorded in Book 34 of Mortgages, p. 634, and 
that ever since said 25th day of February, 1913, said mortgage pur- 
ported to constitute a lien and incumbrance against said property. That 
said bankrupts were wholly insolvent on February 21 and 25, 1913, 
and that fact on those dates was well known to said Robson-Hilliard 
Grocery Company, and to said S. Robson, and said Robson-Hilliard 
Grocery Company and said S. Robson at ail of said times had reason- 
able cause to believe that said bankrupts and each of them were on 
said date wholly insolvent. That the bankrupts filed a pétition in vol- 
untary bankruptcy on April 3, 1913, both as copartners and individu- 
ally, and that said bankrupts were on the 3d of April adjudicated bank- 
rupts. That the value of the assets of said bankrupts will not pay to 
exceed 40 per cent, of the approved claims against the estate. That 
said S. Robson and the Robson-Hilliard Grocery Company claim to 
be owners and holders of said mortgage, and hâve refused to satisfy 
the same of record, and that the lien created by said mortgage is wholly 
invalid, for the same created an unlawful préférence in contravention 
of the provisions of the Bankruptcy Law. The prayer of the péti- 
tion prayed for an order of the court, citing the said S. Robson and 
Robson-Hilliard Grocery Company of Pipestone, Minn., to appear and 
show cause, if any there should be, at a time and place to be fixed by 
the court, why an order should not be then and there entered ordering 
and directing said Robson or Robson-Hilliard Grocery Company, to 
deliver up said mortgage to said trustée, and to exécute and deliver 
a certificate of discharge thereof sufficient in form to properly purge 
the record of said register of deeds office of said purported lien and 
incumbrance. The référée granted an order to show cause, and at the 
return day thereof the Robson-Hilliard Grocery Company and S. Rob- 
son, by their counsel, appeared and objected to the matters involved 
in said pétition being heard or determined or adjudicated in a sum- 
mary manner by said référée or by said court on the ground that said 
court had no jurisdiction to détermine the same, and that said S. 
Robson and the Robson-Hilliard Grocery Company did not consent 
to hâve the matters involved in said pétition heard, tried, or deter- 
mined in said United States District Court, in a summary manner. 
The référée sustained the objection of respondents, and the validity 
of this ruling of the référée was by a pétition for review certified to 
the District Judge, who, upon a hearing thereof, affirmed the ruling 
of the référée, as hereinbefore stated. There was no question in the 
court below but that the real estate, upon which the lien is claimed, 
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was in the possession of the United States District Court for the 
District of Minnesota, by its trustée in bankruptcy. This fact was 
alleged in the pétition, and the référée so certified to the judge of the 
District Court. While the question raised by this appeal is important, 
we do not think the détermination thereof is difficult in view of the 
décisions of the Suprême Court of the United States and of this 
court. The United States District Court for the District of Minne- 
sota, whose power and authority, so far as its jurisdiction existed 
the référée was exercising, had exclusive jurisdiction to détermine the 
validity of the lien of the mortgage by virtue of its possession of the 
real estate upon which the lien was claimed. Robertson v. Howard, 
229 U. S. 254, 33 Sup. Ct. 854, 57 L. Ed. 1174; Whitney v. Wenman, 
198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Wabash Railroad 
V. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 E. Ed. 642, and 
cases cited; Herbert v. Crawford, 228 U. S. 204, 33 Sup. Ct. 484, 
57 L. Ed. 800; Murphy v. Hoffman Co., 211 U. S. 563, 29 Sup. Ct. 
154, 53 L. Ed. 327; Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 
372, 54 L. Ed. 402, 17 Ann. Cas. 969; Bryan v. Bernheimer, 181 U. 
S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; United States Fidelity Co. v. 
Bray, 225 U. S. 205, 32 Sup. Ct. 620, 56 L. Ed. 1055. 

The following language is quoted from Babbitt v. Dutcher, supra, 
in support of the proposition that the United States District Court for 
the District of Minnesota did not hâve jurisdiction to hear the mat- 
ters arising upon the pétition of the trustée : 

"Tbere are two classes of cases arising under the aet of 1898 and controlled 
by différent principles. Tlie first class is where there is a elaim of adverse 
title to property of the bankrupt, based upon a transfer antedating the bank- 
ruptcy. The other class is where there Is no clalm of adverse title based 
on any transfer prier to the bankruptcy, but vrhere the property is in the 
physical possession of a third party or of an agent of the bankrupt, or of an 
offlcer of a bankrupt corporation, who refuses to deliver it to the trustée in 
bankruptcy. In the former class of cases a plenary suit must be brought, 
either at law or in equity, by the trustée, in which the adverse claim of title 
can be tried and adjudieated. In the latter class it is not necessary to bring 
a plenary suit, but the bankruptcy court may act suminarily and may make 
an order in a summary proceeding for the delivery of the property to the 
trustée, without the formality of a formai litigation." 

Isolated paragraphs may be taken from the opinion of a court and 
separated from the context, may often seem to support a principle 
which the court, in rendering the opinion, had not in mind. The case 
of Babbitt v. Dutcher was as follows: The Randolph-Macon Coal 
Company was a Missouri corporation and was duly adjudieated a 
bankrupt March 26, 1907, by the United States District Court for the 
Eastern Division of the Eastern Judicial District of Missouri. Bab- 
bitt was appointed trustée. He made demand upon the président of 
the coal company for the possession of the corporation's records and 
stock books which were kept in the office maintained by the company 
in New York City. Their request was refused. Thereupon the trus- 
tée made application to the District Court in and for the Southern Dis- 
trict of New York, by pétition, for an order directing James T. Gardi- 
ner, the président, and Howard Dutcher, the secretary, of the company, 
or either of them, to deliver to him the stock certificate book, the cor- 
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poration minute book, and the stock register of said company, together 
with ail other records and documents belonging to said company in 
tlieir possession or under their control. Gardiner and Dutcher were 
within the jurisdiction of the District Court for the Southern District 
of New York, and the books and papers ref erred to were within their 
custody. Thereafter a hearing was had on the pétition, and the Dis- 
trict Judge refused to grant the order prayed for, for the reason that 
he had no jurisdiction to make it or to entertain proceedings instituted 
by a trustée in bankruptcy duly appointed in a bankruptcy proceeding 
pending in another district. The Suprême Court on appeal said: 

"We hâve no doubt that the books and records in question passed, on ad- 
judication, to the trustée, and belong in the custody of the bankruptcy court, 
and, there being no adverse holding, that the bankruptcy court had power 
upon a pétition and rule to show cause to compel their delivery to the trus- 
tée. Bryan v. Bernheimer, 181 U. S. 188 [21 Sup. Ct. 557, 45 L. Ed. 814J ; 
Mueller v. Nugent, 184 U. S. 1 [22 Sup. Ct. 269, 46 L. Ed. 405] ; Louisville 
Trust Co. V. Oomingor, 184 U. S. 18 [22 Sup. Ct 293, 46 L. Ed. 413] ; First 
National Bank v. Title & Trust Co., 198 U. S. 280 [25 Sup. Ct. 693, 49 L. Ed. 
1051] ; Whitney v. Wenman, 198 U. S. 539 [25 Sup. Ct 778, 49 L. Ed. 1157]." 

Proceeding then to the real question in the case, namely, as to wheth- 
er the District Court of the United States in and for the Southern Dis- 
trict of New York had jurisdiction to entertain this particular proceed- 
ing and grant the relief prayed for, Chief Justice Fuller used the lan- 
guage first above quoted. 

It is clear that the learned Chief Justice had in mind, first, claims 
of adverse title to property of the bankrupt, based upon a transfer 
antedating the bankruptcy; and, second, where there is no claim of 
adverse title based on any transfer, prior to the bankruptcy, but where 
the property is in the physical possession of a third party or of an 
agent of the bankrupt or of an officer of a bankrupt corporation who 
refuses to deliver it to the trustée in bankruptcy. Now Babbitt v. 
Dutcher was a proceeding to obtain the possession of books and pa- 
pers; hence the language used must be construed with référence to 
such a proceeding. 

When this view is taken, the language first above quoted simply 
refers to cases where the bankruptcy court is seeking to obtain pos- 
session of property, and, as thus understood and interpreted, the lan- 
guage of course is eminently correct, but the language in no wise re- 
fers to a case where the bankruptcy court has possession of the prop- 
erty. In this very case of Babbitt v. Dutcher the Suprême Court 
decided that the District Court of the United States for the Southern 
District of New York had jurisdiction in the summary proceeding 
adopted to compel a delivery of the books and papers. In re Rathman, 
183 Fed. 913, 106 C. C. A. 253, this court, by Judge Sanborn, said : 

"(1) The bankruptcy court has Jurisdiction to draw to itself, and to dé- 
termine by summary proceedings after reasonable notice to claimants, the 
merits of controversles betvîreen the trustée and such claimants over liens 
upon and the title to property claimed by the trustée as that of the bank- 
rupt whlch has been lawfuUy reduced to the actual possession of the trustée 
or of some other officer of the bankruptcy court as the propertv of the bank- 
rupt. Murphy v. John Hoffman Co., 211 U. S. 562, 569, 570, 29 Sup. Ct. 154. 
^ L. Ed. 327; \Vhite v. Schloerb, 178 U. S. 542, 545, 546, 548, 20 Sup. Ct. 
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1007, 44 L. Ed. 1183; In re Eppsteln, 156 Fed. 42, 84 0. 0. A. 208, 17 L. 
R. A. (N. S.) 465 ; Thomas v. Woods, 173 Fed. 585, 587, 590, 97 C. C. A. 535, 
537, 540, 26 L. R. A. (N. S.) IISO [19 Ann. Cas. 1080] ; Mound Mines Co. v. 
Hawtliorne, 173 Fed. 882, 886, 97 C. C. A. 391, 398; Goodnougli Mercantile 
& Stock Co. V. Galloway (D. C.) 156 Fed. 504, 509; In re McMahon, 77 C. 
O. A. 668, C69, 671, 147 Fed. 684, 685, 687 ; Wbltney v. Wenman, 198 U. S. 
539, 549, 553, 25 Sup. Ct 778, 49 L. Ed. 1157." 

In Shea v. Lewis, 206 Fed. 877, 124 C. C. A. 537, this language 
was cited with approval. It is true that in both In re Rathman and 
Shea V. Lewis, supra, the court held that the court had no jurisdic- 
tion to entertain the proceeding in which the controversy arose, but 
it was based in each case upon the fact that the United States Dis- 
trict Court of South Dakota or Minnesota did not hâve possession of 
the property involved ; the same being in the possession of the own- 
ers and claimants thereof. But the question as to when the bank- 
ruptcy court could take jurisdiction by summary proceedings was in- 
volved and decided. 

In T. E. Wells & Co. v. Sharp, 208 Fed. 396, 125 C. C. A. 609, 
this court held that the United States District Court for South Da- 
kota had jurisdiction to proceed in a summary way to décide the va- 
lidity of a lien claimed by T. E. Wells & Co. against certain property 
of the Plymouth Elevator Company, a bankrupt, on the ground that 
Ûie. T. E. Wells & Co., who had been in the possession of the prop- 
erty, had voluntarily delivered it to the trustée. This court decided 
in the same case that, if the property had remained in the possession 
of T. E. Wells & Co., the proceeding would rightly hâve been a plen- 
ary suit, but there is nothing in this case that conflicts with the gên- 
erai rule. 

The case of In re McMahon, 147 Fed. 684, 77 C. C. A. 668, was a 
case in ail respects similar to the one at bar, and it was there held 
by the Court of Appeals of the Sixtb Circuit that the summary pro- 
ceedings to détermine the validity of the lien of a mortgage was proper. 

See, also, Remington on Bankruptcy, vol. 1, § 1796; In re Noël 
(D. C.) 137 Fed. 694; In re Eppstein, 156 Fed. 42, 84 C. C. A. 208, 
17 L. R. A. (N. S.) 465 ; Loeser v. Bank Co., 163 Fed. 212, 89 C. 
C. A. 642; In re Bacon, 210 Fed. 129, 126 C. C. A. 643; In re Granité 
City Bank, 137 Fed. 818, 70 C. C. A. 316. 

An examination of the authorities convinces us that, in a case like 
the one at bar, the court, having possession of the property, bas the 
exclusive jurisdiction to détermine the validity of the lien thereon, and 
that it may adopt any mode of proceeding which with référence to the 
particular case is due process of law. The court in this case having 
possession of the property, it is not necessary to discuss the question 
as to when a court of bankruptcy may by summary proceedings ob- 
tain the possession of property belonging to the estate of the bankrupt. 

The pétition to revise is granted; the order and decree below is va- 
cated and set aside, and the case remanded for further proceedings 
not inconsistent with the views herein expressed. 

REED, District Judge (concurring). I concur in the toregoing opin- 
ion for the reason that, by the décision of the référée approved by the 
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judge upon pétition for review, it is held in effect that the référée had 
no jurisdiction to require the Robson-Hilliard Grocery Company to 
appear and show cause why it should not be required to deliver its 
mortgage to the trustée and cancel the same of record. That the réf- 
érée had jurisdiction (the property covered by the mortgage of the 
grocery company having been reduced to possession by the trustée 
as alleged) to make such an order upon proper notice to it and proof 
of the facts alleged in the pétition asking for the order, I hâve no 
doubt. 

The grocery company appeared in response to the notice and ob- 
jected to "the matters involved in the pétition of the trustée being 
heard or determined in a summary manner by said référée, or by said 
court, on the ground that said court had no jurisdiction to détermine 
the same," and that it did not consent to hâve said matters so tried, 
heard or determined in a summary manner. The District Court filed 
no opinion and stated no reason for approving the order of the référée 
sustaining this objection. If it was sustained upon the ground that 
the référée had no jurisdiction or authority to require the grocery 
company to appear and show cause why it should not cancel and 
surrender its mortgage if the facts alleged in the pétition were true, 
its ruling was error, for the référée had undoubted jurisdiction to re- 
quire it to do so, if the facts alleged were true. If it was sustained upon 
the ground that the référée had no authority to hear and détermine 
tlie alleged matter summarily, then it does not appear that the référée 
would hâve done so (admitting, for the présent without deciding, that 
he could not rightly do so), and it should hâve been presumed that he 
would hâve heard and determined the matter in such manner as would 
accord to the parties the right to establish their respective claims in 
the usual course of équitable procédure, and his ruling was prématuré. 

The grocery company should hâve been required, it seems to me, to 
answer or otherwise take issue upon the facts alleged in the pétition 
of the trustée, and the issues so raised should hâve been heard and de- 
termined in such manner as would accord to the grocery company the 
right to show if it could do so that its mortgage, though made within 
the four months immediately preceding the bankruptcy, was not in 
fact a préférence within the meaning of the bankruptcy act. 

When a référée in bankruptcy may, and when he may not, déter- 
mine summarily questions in bankruptcy proceedings pending before 
him is determined by the Suprême Court in Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, Louisville Trust Co. v. Com- 
ingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, First National 
Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 
1051, and other cases ; and the rule held in those cases has never been 
departed from, so far as I can discover, but has been consistently ad- 
hered to in later cases by that court. See Collier on Bankruptcy (lOth 
Ed., 1914) 489 et seq. That a court of bankruptcy, having the rightful 
custody of the bankrupt estate, has exclusive jurisdiction to détermine 
ail claims of third parties to such property is not doubted. 

In Re McMahon, 147 Fed. 684, it is expressly held at page 687 of 
the opinion (as I read it) 11 C. C. A. 668, that the proceedings to which 
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McMahon was made a party to hâve the trust deed of the bankrupt 
to him canceled and set aside was not in the strict sensé a summary 
proceeding, but was in its essence a pétition to bring in persons (un- 
der section 2 [7] of the bankruptcy act [Act July 1, 1898, c. 541, 30 
Stat. 545 (U. S. Comp. St. 1901, p. 3421)]), asserting liens upon the 
property of the bankrupt, for the purpose of determining the rights 
of such persons in such property, and is in substance a plenary suit; 
and such in efïect is the nature of the proceedings hère under review. 
The pétition to revise should be sustained, and the cause remanded 
to the court of bankruptcy, with directions to require the Robson-Hil- 
Hard Grocery Company to answer or otherwise take issue upon the 
pétition of the trustée, and to proceed in such manner as will accord 
to the parties a full hearing and opportunity to show whether or not 
the mortgage of the grocery company is or is not a voidable préférence 
under the bankruptcy act. 



OMAHA ELECTKIO LIGHT & POWEE CO. v. CITY OF OMAHA et al. 

(Circuit Court of Appeals, Elghth Circuit May Term, 1914.) 

No. 3141. 

1. CoTTETS (§ 356*) — CiBcuiT Courts of Appeai-s — Pbocedtjee — Bill of Rb- 

VIBW. 

The practice of the Engllsh Chancery Court and of the fédéral trial 
courts in equity in entertaining bills of review is not properly applicable 
to courts of appeal. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 937; Dec. Dig. § 
356.*] 

2. Courts (§ 405*) — Circuit Courts of Appbals — Jueisdiction — Effect of 

Ordee Staying Mandate. 

By an order staying its mandate pending an appeal to the Suprême 
Court from its décision, a Circuit Court of Appeals retains its jurlsdic- 
tion, so that a dismissal of the appeal leaves the cause still pending In 
that court, which may revise or change its deeree, although the term at 
which It was entered has passed. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 109T-1099, 1101, 
1103 ; Dec. Dig. § 405.* 

Jurlsdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow Bew v. United States, 1 C. 0. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

3. Courts (§ 405*) — Circuit Courts op Appeals — Revisal or Dechee After 

Term. 

A Circuit Court of Appeals entered a deeree on appeal, afflrming a de- 
eree of a District Court dismissing a blll to enjoin enforcement of a dty 
ordinance, but on the taking of an appeal to the Suprême Court entered 
an order stftying its mandate. The appeal veas dismissed by the Suprême 
Court for want of jurlsdiction, but in the meantime another suit had' been 
brought in the same District Court by a différent plaintifC to enjoin en- 
forcement of the same ordinance, and a slmilar deeree had been reversed 
on direct appeal by the Suprême Court, which held the ordinance void 
and by its mandate directed a deeree granting the injunctlon. Held, that 
a blll flled by leave in the Circuit Court of Appeals by the plaintifE in the 
suit there pending, designated as a "bill in the nature of a blll of re- 
view," would be treated as a pétition for rehearing, and that under the 

•For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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drcumstaiices the court would set aslde Its former decree, although the 
term at which it was entered had passed, and enter one in conformity 
with that of the Suprême Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

4. COUETS (§ 85*) RtJLES OE COUET — POWEB TO DiSBEQAED. 

A court may in an eiceptional case set aside one of its rules as applica- 
ble to such case. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 294, 29&-301 ; Dec. 
Dig. § 85.*] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska ; W. H. Munger, Judge. 

Suit in equity by the Omaha Electric Light & Power Company against 
the City of Omaha and Waldemar Michaelson. On bill in the nature 
of bill of review, treated as a pétition for rehearing. Former decree 
(179 Fed. 455, 102 C. C. A. 601) set aside, and new decree entered. 

See, also, 230 U. S. 123, 33 Sup. Ct. 974, 57 L. Ed. 1419. 

William D. McHugh, of Omaha, Neb., for appellant. 

W. C. Lambert and Benjamin S. Baker, both of Omaha, Neb. (John 
A. Rine and L. J. Te Poel,'both of Omaha, Neb., of counsel), for ap- 
pellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

AMIDON, District Judge. In 1884 the cîty of Omaha, by ordinance, 
granted to plaintifï a franchise empowering it to use the streets and al- 
leys of the city for the purpose of transacting "a gênerai electric light 
business." Thereafter in the progress of the art of electricity the Com- 
pany used its System for distributing electricity not only for lighting 
purposes, but also for heat and power. On the 26th of May, 1908, the 
city council, by resolution, directed its electrician to disconnect ail wires 
of the plaintifï used in transmitting current for heat and power. 
Thereafter the plaintifï fîled its bill in the United States Circuit Court 
for the District of Nebraska, setting up its franchise and claiming the 
right under it to use its System for ail the purposes aforesaid, and ask- 
ing a temporary injunction to restrain the enforcement of the resolu- 
tion. Issue was joined, évidence taken, and a final decree entered on 
the 22d day of July, 1909, dismissing the bill for want of equity upon 
the ground that plaintiff had no right under its franchise to distribute 
electricity for power and heat. 172 Fed. 494. An appeal was sued out 
to this court, and on the 20th of April, 1910, an opinion was fîled hère 
holding that plaintifï's franchise had expired by limitation of time, and 
that it, therefore, had no franchise to use the streets and alleys for dis- 
tributing electricity for any purpose whatsoever. 179 Fed. 455, 102 
C. C. A. 601. Pursuant to this opinion a decree was entered afîirming 
the decree of the trial court. Plaintifï sued out an appeal to the Su- 
prême Court of the United States to review this décision, and a super- 
sedeas was thereupon granted and an order entered staying the man- 
date of this court. 

*For other cases see same topic & § numeeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
216 F.— 54 
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Soon after our décision the Old Colony Trust Company, the trustée 
in a mortgage upon ail of the Electric Light Company's property and 
franchises, filed a bill in equity against the same défendants in the Dis- 
trict Court of the United States for the District of Nebraska, in which 
it alleged that the franchise rights of the plaintifï under the ordinance 
of 1884, and the practical construction placed thereon by the parties 
through a long course of dealing, included the right to distribute elec- 
tric current for the purpose of power and heat as well as light. It spe- 
cifically claimed the protection of the fourteenth amendment and the 
contract clause of the fédéral Constitution, and prayed an injunction 
to restrain the enforcement of the resolution above referred to as an 
impairment of the rights thus asserted. The city of Omaha filed its 
answer, denying the existence of, the franchise for any purpose. The 
cause was submitted upon the pleadings and évidence, and a decree was 
entered following the décision of this court in the Electric Light Com- 
pany Case, dismissing the bill for want of equity on the ground that ail 
rights under said ordinance had expired prior to the bringing of the 
action. The Old Colony Trust Company appealed from this decree 
direct to the Suprême Court of the United States. Both appeals were 
heard together and opinions handed down June 16, 1913. The appeal 
from our décision in the Electric Light Company Case was dismissed 
for want of jurisdiction, because the complaint failed to raise clearly 
any fédéral question. 230 U. S. 123, 33 Sup, Ct. 974, 57 L. Ed. 1419. 
In the Old Colony Trust Co. Case the court held that the ordinance 
granted a perpétuai franchise, which included the right to distribute 
electricity for power and heat as well as light. 230 U. S. 100, 33 Sup. 
Ct. 967, 57 L. Ed. 1410. A decree was entered in accordance with this 
opinion, reversing the decree of the District Court of Nebraska and 
remanding the cause to that court with directions to restrain the en- 
forcement of the resolution. 

The disrnissal of the appeal from our décision leaves our decree 
standing, though it is in direct conflict with the décision of the Suprême 
Court. 

Plaintiff, at the December, 1913, term of this court at St. Louis, while 
the stay of our mandate was still in force, presented its bill, designated 
"a bill in the nature of a bill of review," giving the f oregoing history of 
the litigation, and praying for a revision of our decree, and, upon notice 
to défendants, moved for permission to file the same. Défendants ap- 
peared and filed written objections. The matter was fully argued, and 
an order entered allowing the motion and ruling the défendants to an- 
swer the bill. An answer has been filed which admits ail material facts 
and raises only questions of law, and the case is now before us for dis- 
position on the merits. 

For the purposes of this application there is no material différence in 
the issue in the Electric Light Company Case, and the Old Colony Trust 
Company Case. The wrong in each was the threatened enforcement 
of the resolution. The right of the plaintiff in each was created by the 
ordinance granting the franchise. The resolution and ordinance were 
set out in full in both complaints. The controversy turned upon wheth- 
er the Electric Light Company had a subsisting right under the ordi- 
nance which *he enforcement of the resolution would impair. In the 
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Old Colony Trust Company Case the facts showing the practical con- 
struction which.the parties themselves had put upon the ordinance were 
set forth withgreater fullness than in the other case. This, however, 
was used by the Suprême Court, not for the purpose of creating an 
estoppel, but for the purpose of applying a familiar canon of construc- 
tion with a view to ascertaining the true meaning of the ordinance. It 
is that meaning, however ascertained, which defines the right of the 
plaintiff in each case. The Old Colony Trust Company had no right 
except that which it derived from the Electric Company. The ordi- 
nance measures both. The plaintiffs are différent in name, but identical 
in right. 

In the Electric Light Company Case the trial court held that the 
ordinance did not grant the right to distribute current for beat and 
power, and dismissed the bill, thus leaving the city free to exécute its 
resolution to eut ail wires used for those purposes. We held that ail 
rights granted by the ordinance had expired by limitation, and affirmed 
the decree of the trial court. The Suprême Court held in the Old Col- 
ony Trust Co. Case, that the franchise granted by the ordinance was 
perpétuai ; that it embraced the right to distribute current for beat and 
power, as well as light, and directed the trial court to issue an injunc- 
tion to restrain the enforcement of the resolution. If we send down a 
mandate pursuant to our decree, we shall déclare, in square conflict 
with the mandate of the Suprême Court, that the company bas no fran- 
chise to distribute current for beat and power, and that the city bas the 
right to eut ail wires used for those purposes. 

If we hâve the power to revise our decree and issue a mandate in 
harmony with that of the Suprême Court, it is plainly our duty to do 
so. This we should do not only to protect the rights of the plaintiff 
as a litigant, but as a matter of public policy to préserve the orderly 
administration of justice and avoid an unseemly conflict of judicial 
mandates. 

A learned argument bas been submitted by counsel dealing with bills 
of review in courts of chancery in this country and England. Much 
of this seems to us irrelevant. It bas long been settled that the practice 
on rehearings in the English Courts of Chancery is not applicable to 
fédéral appellate courts. In Brown v. Aspden, 14 How. 25, 14 L. Ed. 
311, Chief Justice Taney, speaking for the court, said: 

"A motion has been made for a rehearing in this case, and we hâve been re- 
ferred to tbe practice of the English Chancery Court in support of the applica- 
tion. The argument présupposes that this court, in cases in equity, has 
adopted the rules and practice of the English chancery. But this Is a mis- 
take. The English chancery is a court of original jurisdiction ; and this court 
Is sitting as an appellate tribunal. It would be impossible, from the nature 
and office of the two tribunals, to adopt the same rules of practice in both. 
• * * In the House of Lords, in England, to which the appeal lies from 
the Court of Chancery, a rehearing is altogether unknown. A reargument, in- 
deed, may be ordered, if the house desires it, for its own satisfaction. But 
the chancery rules in relation to rehearings, in the technical sensé of the 
Word, are altogether Inapplicable to the proceedings on the appeal. 

"Undoubtedly this court may and would call for a reargument, where doubts 
are entertalned which it Is supposed may be removed by further discussion 
at the bar, And this may be donc after judgment is entered, provided the or- 
der for reargument is entered at the same term. But the rule of the court is 
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thls: That no reargument wlll be heard in any case aJter judgment Is en- 
tered, unless some member of the court who concurred in the judgment after- 
wards doubts the correctness of his opinion, and desires a further argument 
on the subject And when that happeus, the court will, of .Its own accord, 
apprise the counsel of its wishes, and designate the points on which it desires 
to hear them. 

"There is certainly nothing in the history of the English Court of Chancery 
to induce thls court to adopt rules in relation to rearguments, analogous to 
the chancery practlce upon applications for a rehearing. According to the gên- 
erai practice of that court, one rehearing, where the application has been 
sanctioned by the signature of two counsel, is a matter of course. And this 
facility in obtalning one rehearing, has naturally led to others, and in cases 
of interest or difficulty, two, or even three, rehearings hâve sometimes been 
allowed, under the spécial leave of the court, before the decree was enroUed, 
and, consequently, before It could be removed to the House of Lords. The 
natural resuit of this practice is to produce some degree of carelessness In the 
flrst argument, and hésitation and indécision in the court. But the great evil 
is in the enormous expenses occasloned by thèse repeated hearings, and the 
delays which it produces in the décision, which often prove ruinons to both 
parties before the final decree is pronounced. Nor is the mischlef conflned to 
the particular suit in which such proceedings and delays are permitted to take 
place. A multitude of others are always behind it, waiting ansiously to be 
ùeard. And the resuit of the practice of which we are speaking has been such 
that, although the court has always been filled by men of the highest order, 
distinguished for their learning and industry, yet the expenses and delays of 
the court hâve become a byword and reproach to the administration of jus- 
tice, and Parliament has at length been compelled to interpose. 

"And if this court should adopt a practice analogous to that of the English 
chancery, we should soon flnd ourselves in the same predicament; and we 
should be hearing over again at a second term almost ail the cases which we 
had heard and adjudged at a former one, and upon which our own opinions 
would hâve been definitely made up upon the flrst argument. We deem it 
safer to adhère to the rule we hâve heretofore acted on. And no reargument 
wlll be granted in any case, unless a member of the court who concurred in 
the judgment desires it ; and when that is the case, it will be ordered with- 
out waiting for the application of counsel." 

See, also, Winchester v. Winchester, 121 Mass. 127, opinion by Chief 
Justice Gray, afterwards Mr. Justice Gray of the Suprême Court of 
the United States. 

[1] If the EngHsh chancery practice as to rehearings is inapplica- 
ble in fédéral courts of appeal, much less could their practice as to 
bills of review be received. Such bills could never be entertained 
until after the time for fîling pétitions for rehearing had expired. In 
England that time was fixed by the enrollment of the decree. In 
this country, by a légal fiction, it has been held that ail decrees shall 
be deemed to be enrolled on the last day of the term, and this fixes 
the point after which bills of review may be filed. By repeated déci- 
sions of the Suprême Court, however, jurisdiction of causes ends with 
the adjournment of the term, unless it is retained by some appropri- 
ate proceeding, and the same is true of the Circuit Courts of Appeal. 
In the great majority of cases the mandate has gone down transmit- 
ting the case to the trial court. It is quite clear, therefore, that a 
bill of review, based on the practice of the English chancery courts, 
and of the fédéral trial courts in equity, cannot properly apply to courts 
of appeal. There are many other features which make such bills 
unfit for appellate courts. When based on errors of law, they may 
be filed as a matter of right. They may also be filed at any time dur- 
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ing the period allowed for appeals, and the pendency of an appeal 
would in most cases toll the running of the statute. Ensminger v. 
Powers, 108 _U. S. 292, 2 Sup. Ct 643, 27 L. Éd. 732. 

Appellate jurisdiction is exercised solely for the purpose of review. 
In the interest of a prompt administration of justice, causes should 
be retained by such courts only for a brief period. To provide against 
possible errors in their décisions a short time is now permitted by their 
rules for filing pétitions for rehearing. It would be intolérable if, after 
causes hâve been fully argued and decided, and counsel bave had 
an opportunity to call attention to any errors of fact or of law in 
the written opinion of the court, there could then be opened up an 
indefinite vista for a re-examination and revising of the decree by 
means of bills of review. When suits reach appellate courts their is- 
sues, both of law and fact, are usually well defined. There is ample 
time for the préparation of written briefs in which the case can be 
fully presented. There is never any occasion for the haste and lack of 
opportunity for investigation which sometimes lead trial courts into 
error. When an appellate court, after such a présentation, has fully 
considered a case, and reduced its conclusions to a written opinion, 
and counsel hâve had an opportunity to point out any mistakes in the 
opinion, by pétition for rehearing, the resuit must be held to be as f ree 
from error as any human action can be. The evils that would accrue 
from applying to such judgments the doctrines of bills of review in 
chancery are manifest and intolérable. 

In Southard v. Russell, 16 How. 547, 569 (14 L. Ed. 1052), the Su- 
prême Court said: 

"The better opinion Is that a Mil of review will not lie at ail for errors of 
law alleged on the face of the decree after the judgment of the appellate 
court." 

The same view is expressed by Story in his Equity Pleading, § 408. 
See, also, Nashua & E. R. Co., 169 Mass. 157, 47 N. E. 606, 608; 
Street's Fédéral Equity Practice, § 2178. 

After the décision on appeal and the remanding of the case to the 
trial court, a bill of review may be filed on the ground of newly dis- 
covered évidence. In order to prevent a conflict of jurisdiction, how- 
ever, it is necessary in such a case to first obtain the consent of the 
appellate court whose judgment is to be reviewed. Southard v. Rus- 
sell, 16 How. 547, 14 L. Ed. 1052; Keith v. Alger, 124 Fed. 32, 59 
C. C. A. 552. Such a bill does not seek a revising of the decree, but 
proceeds to a new decree upon new évidence. 

In Kimberly v. Arms (C. C.) 40 Fed. 548, it is said that application 
was made to the Suprême Court "for leave to file bills of review for 
alleged errors in the judgments or decrees" in Bently v. Coyne, 4 
Wall. 509, 18 E. Ed. 457, and Rubber Co. v. Goodyear, 9 Wall. 805, 
19 E. Ed. 828. An examination of thèse cases leaves no doubt that 
both bills were based upon newly discovered évidence rather than er- 
ror apparent. The case of Bently v. Coyne, 4 Wall. 509, 18 L. Ed. 
457, is a mistaken citation. The case to which the court intended to 
ref er is the next one in the report, Purcell v. Miner, in which the péti- 
tion for rehearing is considered at 4 Wall. 519, 18 L. Ed. 459. 
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Both our power and practice, therefore, on the présent application, 
must be found, not in the practice of trial courts on rehearjngs or 
bills of review, but in the rules and décisions of appellate courts de- 
fining their practice as to the re-examination of their own decrees. 
For a new case analogies may be found in the former field, but not 
rules. Notwithstanding the naming of the application as "a bill in 
the nature of a bill of review," we must treat it simply as a pétition 
for rehearing. 

The tertn at which our decree was entered has been adjourned, and 
several other terms hâve intervened. It is urged that this deprives 
us of jurisdiction to grant a rehearing. The Suprême Court has fre- 
qucntly stated in unqualified language that it has no power to review 
its judgments or decrees after adjournment of the term. Brown v. 
Aspden, 14 How. 25, 14 L. Ed. 311; Brooks v. Railroad Co., 102 U. 
S. 107, 26 h. Ed. 91 ; United States v. Knight, 1 Black, 488, 17 L. 
Ed. 80; Public Schools v. Walker, 9 Wall. 603, 19 L. Ed. 650; Bush- 
nell V. Crooke Mining & Smelting Co., 150 U. S. 82, 14 Sup. Ct. 2, 
27 E. Ed. 1007. In 1884 this was embodied in rule 30 of the Court, 
108 U. S. 591, 32 Sup. Ct. xii. That court has also stated quite as 
f requently that it cannot grant a rehearing after its mandate has gone 
down. Sibbald v. United States, 12 Pet. 488, 9 L. Ed. 1167; Noonan 
V. Bradley, 12 Wall. 121, 125, 20 L. Ed. 279; Browder v. McArthur, 
7 Wheat, 58, 5 L. Ed. 397; Peck v. Sanderson, 18 How. 42, 15 L. 
Ed. 262; Washington Bridge Co. v. Stewart, 3 How. 413, 11 L. Ed. 
658; Kingsbury v. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. 638, 33 
L. Ed. 1047; Hudson v. Guestier, 7 Cranch, 1, 3 L. Ed. 249. In ail 
of the foregoing cases both events had occurred at the time the péti- 
tion for rehearing was presented. The term had adjourned and the 
mandate had gone down. At that time mandates were never sent down 
during the term, except on motion and spécial order. At the adjourn- 
ment of the term, mandates were issued in ail cases decided, unless 
motion for rehearing had been filed. Blatchford's Rules of United 
States Courts, 183. The adjournment of the term and the going down 
of the mandate being contemporary events, the court never had oc- 
casion to consider the effect of staying its mandate alone. In 1895 
rule 39 was adopted, which reads as follows: 

"Mandates .shall Issue as of course after the expiration of thirty days from 
the day the judgment or decree Is entered, unless the time is enlarged by or- 
der of the court, or of a justice thereof, when the court is not in session, but 
duriug the term." 159 U. S. 709, 32 Sup. Ct. siv. 

The year following, in Bank of Commerce v. Tennessee, 163 U. S. 
416, 16 Sup. Ct. 1113, 41 L. Ed. 211, a mandate was recalled, pétition 
for rehearing granted, and the decree revised. It is manifest, there- 
fore, that at the présent time the going down of the mandate does not 
divest the court of power to grant a rehearing. 

Being a court of final resort the Suprême Court has never had 
occasion to stay its mandate during the pendency of an appeal. Its 
stays hâve been confined entirely to pétitions for rehearing. Neither 
its décisions nor its rules can, therefore, control us as an intermediate 
court in meeting the précise question raised by this apphcation. 
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[2] That question is: What effect does the order staying our man- 
date hâve upon our jurisdiction to entertain a motion for rehearing? 
The exact question was before the Circuit Court of Appeals of the 
First Circuit in Burget v. Robinson, 123 Fed. 262, 59 C. C. A. 260, 
and is answered in an able opinion by Judge Putnam. The jurisdic- 
tion is there sustained upon grounds which seem to us sound. 

It is a universal rule that the perfecting. of an appeal transfers the 
cause to the appellate court, and that it remains there until it is re- 
mitted to the trial court by the sending down of the mandate. Crédit 
Co. V. Ark. Cen. Ry. Co., 128 U. S. 258, 9 Sup. Ct. 107, 32 L. Ed. 
448; Lockman v. Lang, 132 Fed. 1, 65 C. C. A. 621; Thomas v. 
Thomas, 27 Okl. 784, 113 Pac. 1058, 35 L. R. A. (N. S.) 124, 133, 
Ann. Cas. 1912C, -713; Aspen Smelting Co. v. BilHngs, 150 U. S. 
31, 36, 14 Sup. Ct. 4, 37 L. Ed. 986; Ott v. Boring, 131 Wis. 472, 
111 N. W. 833, 11 Ann. Cas. 857; In re Jessup's Estate, 81 Cal. 408, 
22 Pac. 1028, 1031, 6 L. R. A. 591. An order staying the mandate 
is similar in its jurisdictional effect to the order of a trial court per- 
mitting the filing of a motion for a new trial. Such an order toUs 
the running of the statute limiting the time for taking out a writ of 
«rror, and retains the court's control of its judgment notwithstanding 
the adjournment of the term. Kingman v. Western Mfg. Co., 170 U. 
S. 675, 678, 680, 18 Sup. Ct. 786, 42 L. Ed. 1192; Burget v. Robin- 
son, 123 Fed. 262, 59 C. C. A. 260. 

The jurisdiction of an appellate court differs radically from that 
of a trial court. It exists solely for the purpose of review. As soon 
as that is fînished the suit is remitted to the trial court. Rétention of 
the cause afifords the strongest évidence that in the judgment of the 
court its work is not complète or any action taken final. To be sure, 
the object we had in mind at the time of staying the mandate was 
to await the action of the Suprême Court. Our jurisdiction, however, 
v^ras not confined by such intention. So long as we retained the cause, 
it was subject to our fuU appellate power, including the correction of 
our decree. 

[3] The cause is, therefore, still pending in this court. What we 
will do with the présent application is not a matter of jurisdiction, but 
a matter of sound practice. 

We stayed our mandate to await the directions of the Suprême 
Court in regard to our decree. Because the plaintiff failed to clearly 
claim the protection of the fédéral Constitution, that court was with- 
out jurisdiction to give its direction in this suit; but in another suit, 
involving the same ordinance and resolution, brought against the same 
défendants by a plaintifï which dérives ail its rights from the plaintifï 
in the présent suit, that court has spoken its directions. While no man- 
date can run from its décision to our decree, a mandate of judicial 
authority does run from it, which we ought not to disregard. We en- 
tered our stay for the purpose of determining what mandate should 
be issued. In the meantime the Suprême Court has issued its mandate 
to the District Court of Nebraska declaring that the ordinance con- 
fers a perpétuai franchise upon the plaintiff, and authorizes it to dis- 
tribute current for beat and power, as well as light, and directs that 
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court to issue an injunction restraining the city from interfering with 
those rights. We must now décide what mandate we will issue to 
the same court. Shall we déclare, in direct contravention of the man- 
date of the Suprême Court, that plaintiff's franchise has terminated, 
and that it has no right to distribute current for any purpose, and au- 
thorize the city authorities to eut its wires and destroy its business? 
What would be the duty of the trial court, if we were to issue such a 
mandate? Certainly our duty is plain. We ought to harmonize our 
decree and mandate with those of the Suprême Court. 

Our attention is called to our rule which limits the time to présent 
pétitions for rehearing to 60 days from the date of the judgment or 
decree. In our opinion that rule was not intended to control such a 
case as the one with which we are now dealing. It was intended to 
prescribe the practice as to matters which are in existence at the time 
when a decree is entered. It is entirely plain that if the décision of 
the Suprême Court had been rendered before our decree, our decree 
would hâve been différent. Applying the analogies of Lord Bacon's 
first ordinance in regard to bills of review, that décision constitutes 
new matter which hath arisen since the decree. In fact, it is precisely 
the kind of new matter which the chancellor had in mind in framing 
the second clause of his ordinance. This is plain from his sixth ordi- 
nance, which reads as foUows: 

"No decree shall be made upon pretense of equlty against the express pro- 
vision of an act of Parliament. Nevertheless, if the construction of such act 
of Parliament hath for a time gone one way in gênerai opinion and réputation, 
and after, by a later judgment, hath been controlled, then relief may be given 
upon matter of equity for cases arlsing before the said judgment, because the 
subject was in no default." 

The "later judgment" hère referred to would seem to be at least one 
form of "new matter" arising after the decree referred to in the first 
ordinance. See, also, Jopp v. Wood, 2 DeG. J. & S., 323. 

[4] Furthermore, the case is so exceptional that we would be justi- 
fiée! under the décisions of the Suprême Court in setting aside our 
rule if it were applicable to the case. Poultney v. City of LaFayette, 
12 Pet. 472, 9 L. Ed. 1161; United States v. Breitling, 20 How. 252, 
9 L. Ed. 900; Burget v. Robinson, 123 Fed. 262, 59 C._ C. A. 260. 

It is also urged that a variance in judicial décisions is not a suffl- 
cient cause to justify us in disturbing our decree. Tilgham v. Werk 
(C. C.) 39 Fed. 680, and Hoffman v. Knox, 50 Fed. 484, 1 C. C. A. 
535, are said to support this contention. If there was no change in 
the situation of the parties after the entering of the decree in the 
first case cited, so as to make a revision of the decree inéquitable, we 
should hâve thought a bill of review would hâve properly lain in that 
case after the décision of the Suprême Court of the United States in 
Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 279. As to the second 
case cited, there had been such a radical change in the situation of 
the parties since the rendering of the decree as made the bill of re- 
view inéquitable. The first decree had been executed by sale of the 
property involved, and the rights of the third parties had intervened. 
Furthermore, the plaintifF in that suit asked only a partial revision of 
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the decree seeking thereby to hâve ail that part of it which would be 
bénéficiai to him retained, and to destroy the part under which inno- 
cent third parties had acquired rights. Neither of the cases cited pre- 
sented a situation similar to that with which we are now dealing. 

The judgment entered herein, therefore, on the 20th day of April, 
1910, is hereby vacated and set aside, and on the authority of the 
décision of the Suprême Court in the Old Colony Trust Company Case 
a decree will be entered reversing the decree of the lower court with 
direction to enter a decree against the enforcement of the resolution 
of 1908, in accordance with said opinion of the Suprême Court. 
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(Circuit Court of Appeals, EIghth Circuit July 29, 1914.) 

No. 4096. 

1. Mastbb and Servant (§ 121*) — Places to Woek — Statuts Requibing 

GuAEDiNG or Machineet. 

Code Supp. 1907, lowa, | 4999a2, which makes It the duty of the owner 
of any manufacturing or other establishment where machinery Is used, 
among other things, to properly guard "machinery of every description," 
as construed by the Suprême Court of the state, is intended to require 
the guarding of ail machines of a character dangerous to employés oper- 
ating them or working in their vicinity. 

[Ed. Note.^For other cases, see Master and Servant, Cent Dig. §§ 228- 
231 ; Dec. Dig. § 121.*] 

2. Mastee and Seevant (§ 289*) — Action foe Injtjbt to Servant — Ques- 

tions FOB JUET. 

Evidence consldered, and held net suffleient to establish the contrlbu- 
tory négligence as a matter of law of an employé in a gypsum mill, who 
was injured by a revolving screw, used to force gypsum through a con- 
veyor, and which was left unguarded through the employer's négligence. 

[Ed. Note. — For other cases, see Master and Servant Cent. Dig. §§ 
1089, 1090, 1092-1132 ; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action at law by Peter Karnaca against the United States Gypsum 
Company. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

Fred J. Dawley, of Cedar Rapids, lowa (Dawley, Jordan & Dawley, 
of Cedar Rapids, lowa, on the brief), for plaintifï in error. 

B. J. Price, of Ft. Dodge, lowa (M. M. Joyce, of Ft Dodge, lowa, 
on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. This action was brought by Karnaca 
to recover damages from the Gypsum Company for a personal in jury 
he received while in its employ, and which as he allèges was caused by 
the négligence of the company. He recovered a verdict. The Com- 
pany brings the case hère, assigning as error the ruling of the trial court 

*For otber cases see eame toplc & § numbëb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ref using to direct a verdict in its f avor. The company has specified the 
particulars in which the évidence was insufficient to sustain a verdict as 
foUows : (1) There vi^as no évidence for the jury that the company was 
négligent. (2) There was no évidence for the jury that the machinery 
on which Karnaca was injured was of a such a dangerous character 
as to require a guard. (3) There was no évidence for the jury that it 
was practicable to guard the conveyor without interfering with the 
opération thereof. (4) The évidence showed Karnaca to hâve been 
guilty of contributory negUgence. Karnaca specified in his complaint 
as acts of négligence: (1) Failure to use ordinary care to furnish him 
with a reasonably safe place to work. (2) Failure to use ordinary care 
to furnish him with proper tools and appliances to remove the clogged 
gypsum without being compelled to place his hands in close proximity 
to the unguarded revolving conveyer screw. Under spécification 1, 
Karnaca mentioned the failure to properly guard the conveyer screw 
as provided by section 4999a2, Supplément, lowa Code. (3) In per- 
mitting an obstruction to remain over and across the door of bin No. 
5, thereby causing Karnaca to place his hands near the conveyer screw. 
(4) Failure to warn Karnaca of the dangers of his employment. 
[1] Section 4999a2, reads as follows: 

"It shall be the duty of the owner, agent, superintendent or other person 
having charge of any manufaeturing or other establishment where machinery 
Is used, to furnish and supply or canse to be furnlshed and supplied therein, 
belt shifters or other safe meehanical contrivances for the purpose of throw- 
ing belts on and off pulleys, and, wherever possible, machinery therein shall 
be provided with loose pulleys ; ail saws, planers, cogs, gearing, beltlng, shaf t- 
ing, set screws and machinery of every description therein shall be properly 
guarded." 

In con?truing this statute the Suprême Court of lowa, in McCarney 
V. Bettendorf, 156 lowa, 418, 136 N. W. 920, said : 

"Knough has been sald to Indicate the reasons for our conclusion that the 
clause 'machinery of every description' should not be restricted to the kinds or 
class particularly mentioned, but given the broad construction, evidently in- 
tended by the Législature, as meaning ail machines of a character dangerous 
to employés operating them or working in their viclnity. Machines, or parts 
likel.Y, if unguarded, to injure those operating or coming in contact with them, 
are particularly mentioned, and direeted to be 'properly guarded,' and by 'ma- 
chinery of every description' the Législature undoubtedly intended machinery 
not specifically eùumerated, but which might reasonably be anticipated to 
cause injury unless provided with appropriate guards. See Kimmerle v. Du- 
buque Altar Mfg. Co. [154 lowa, 42], 134 N. W. 434: As everyone knows, a 
large percentage of machinery requlres no shield against danger to workmen 
operating or near it, and this, as plainly appears f rom the statute when con- 
strued as a whole, was not contemplated by the Législature. When a ma- 
chine, or machinery, however, Is proven to be of a character such that in- 
jury therefrom to employés operating or near it is reasonably to be appre- 
hended, then the statute exacting proper guards is as mandatory as though 
it had been particularly mentioned therein." 

The court in the above case cited with approval the case of U. S. 
Cernent Co. v. Cooper, 172 Ind. 599, 88 N. E. 69. The Indiana statute 
reads : 

"AU vats, pans, saws, planers, cogs, gearing, beltlng, shafting, set screwa 
and machinery of every description therein shall be properly guarded." 
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The Suprême Court of Indiana in construing this statute said : 

"Considering the gênerai purpose of the législation, as distinctly sbown by 
the varions provisions of the act, it becomes plain that the design of the law- 
makers was the sélection of certain manufacturing instrumentalities, gen- 
erally Unown to be dangerous, and susceptible of being guarded without im- 
pairing their usefulness, and the imposition upou masters of the gênerai duty 
of properly guarding ail such Instrumentalities, on the penalty that failure to 
do so should be accounted négligence per se. While the great body or mass of 
machinery usually assembled in important manufacturing establishments — too 
multiform and diversified for classification or Just control by fixed rules of 
law — should be understood as being within the scope and meaning of the gên- 
erai words, 'and machinery of every description therein' shall be guarded, 
this distinction, however, in the rules applicable to objects within the purriew 
of the gênerai words, is manifest The failure to gnard ail machinery Is not 
négligence per se. When a machine, or some part of a machine, is not of a 
dangerous character, or is so located as not to imperil workmen when in the 
place, or places, to which their duties call them, or where guarding or fenclng 
Is impracticable without materially impairing the use, the same need not be 
guarded." 

The trial court in the case at bar told the jury that the statute of 
lowa required the revolving screw which injured Karnaca to be guard- 
ed. Whether it appeared that the machinery was so clearly dangerous 
as to allow the court to say that it was within the statute (Kimmerle v. 
Dubuque Altar Mfg. Co., 154 lowa, 42, 134 N. W. 434), we may not 
consider, as there was no exception or complaint made when the court 
so charged. 

Chapter 219, Acts 33d General Assembly of lowa, provides: 
"That in ail cases where the property, works, machinery, or appliances of 
an employer are defective or out of repalr, and where it is the duty of the 
employer from the character of the place, work, machinery or appliances to 
furnish reasonably safe machinery, appliances or place to work, the employé 
shall not be deemed to hâve assumed the risk by continuing in the prosecu- 
tion of the work, growing out of any defect as aforesaid, of which the em- 
ployé may hâve had knowledge when the employer had knowledge of such de- 
fect, exc-ept when in the usual and ordinary course of hls employment it is 
the duty of such employé to make the repairs, or remedy the defects. Nor 
shall the employé under such conditions be deemed to bave waived the négli- 
gence, if any, unless the danger be imminent and to such extent that a rea- 
sonably prudent person would not hâve continued in the prosecution of the 
work; but this statute shall not be construed so as to include such risks as 
are incident to the employment." 

The law and the issues being as stated, it simply remains to consider 
whether there was évidence to sustain a verdict for Karnaca in the par- 
ticulars specified. We are justified in saying that there was no évi- 
dence to sustain a recovery on the ground that the company had not 
used ordinary care in providing Karnaca with reasonably safe tools 
and appliances with which to perform his work. Counsel for Karnaca 
practically concède this in their brief. The question was submitted to 
the jury, however, by the court, but no complaint is made of this any- 
where. If there was évidence to go to the jury on any alleged act of 
négligence, it was not error to overrule the motion for a directed ver- 
dict. In order to bave brought this question bef ore us for review, there 
ought to hâve been a motion to direct a verdict upon this particular 
cause of action— none such was made. There was conflicting évidence 
as to what the company did in warning Karnaca of the dangers of hiS 
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service. Beside stating that this was one of Karnaca's alleged acts of 
négligence on the part of the company the court said nothing about it 
to the jury. No complaint, however, of this is made. There was évi- 
dence to"go to the jury that the screvv conveyer was of such a character 
that in jury therefrom to employés near it would be reasonably appre- 
hended. As before stated, the court decided this question, and no com- 
plaint of that décision is made. The claim that there was no évidence 
that it was practicable to guard the conveyer without interfering with 
the opération thereof is not sustained by the record. Mr. Butler, super- 
intendent of the Gypsum Company, called by Karnaca, testified upon 
this subject as follows: 

"Q. If the men properly regulated the flow ot the gypsum by means of 
thèse sUdes, as they do now, the présence of the screen over the conveyer 
would not In any way tend to retard the flow of the gypsum, would It? A. 
Some kind of a screen would; a real fine screen would. Q. Will a coarse 
Bcreen? A. It wouldn't; no, sir. 

"By the Court: Q. A coarse screen would not? A. No, sir." 

[2] It necessarily results from what we hâve said that there was évi- 
dence that the défendant was négligent. There was no pretense that 
any guard had been placed over the conveyer screw for the purpose of 
protecting employés. It only remains to consider the question as to 
whether the testimony so clearly showed that Karnaca was guilty of 
contributory négligence that a verdict for him could not be sustained. 
The burden of showing that Karnaca was négligent was upon the com- 
pany, unless it appeared from Karnaca's own évidence, and the court in 
order to hâve directed a verdict for the company on that ground, as 
matter of law, would hâve had to décide that ail reasonable men upon 
the facts shown would say that Karnaca was négligent. It now appears 
that 12 men, presumably reasonable, united in finding to the contrary. 
In order to discuss this question a short statement of the case is nec- 
essary. 

The Gypsum Company is engaged in the manufacturing of gypsum 
products near Ft. Dodge, lowa. Karnaca was employed by it about 
July, 1912, and on September llth of the same year received the injury 
of which he complains, in what is known as the Minerai City Mill. In 
this mill there were six kettles for boiling the moisture out of gypsum 
plaster. When the plaster is boiled sufficiently it is dumped into bins. 
This is donc by opening a gâte that is on a level with the bottom of the 
kettle. The bins are shaped like an inverted "A." They were of about 
18 tons capacity. When the plaster is iîrst dumped from the kettle to 
the bin, it has a température of about 330 degrees Fahrenheit, and is 
of the consistency of hot water. The plaster passes from. the bins to a 
conveyer box through doors located at the bottom of the bins, and then 
is conveyed by the opération of a screw conveyer to an elevator. The 
conveyer box is 16 inches wide and 24 inches deep, with flat bottom and 
no cover or top. Inside of the conveyer box is a conveyer screw 9 
inches in diameter and 28 inches in circumference. The screw is about 
six inches from the bottom of the conveyer box and the box is about 
60 feet in length. The screw revolves at the rate of 80 révolutions per 
minute. The doors or gâtes at the bottom of the bin through which 
the gypsum passes are about 6 inches by 12 inches. The top of the 
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outside of the conveyer box is about 4% feet from the floor and came 
up to about the shoulders of Karnaca. The doors in the bins are opened 
and closed by a sliding door, raised or lowered by the men operating 
same, either with their hands or by means of an iron bar. In drawing 
a line from the top of the conveyer box straight across horizontally to 
the bin, it would strike a little below the top of the door. There is a 
tendency for the hot fluid gypsum to cake or bake when dropped into 
thèse bins after it becomes cool. If the gypsum clogged in front of any 
one of the doors in the bins, the elevator man's duty was to loosen it 
up with the bar, which was furnished by the Gypsum Company. Kar- 
naca was an elevator man, and this was a part of his duty at the time 
of the accident. This iron bar was about 5 or 6 feet in length and of 
half-inch pipe. The çnd that went into the bin was crimped shut. The 
bar was curved, but was made of hght material so that you could 
straighten it if desired. As a gênerai thing it would be curved. If the 
gypsum clogged it was easier and saf er to get at it with a curved bar 
than with a straight bar. The bar would be inserted in the sliding door. 
The clogs or jams of the gypsum would sometimes be three or four feet 
up in the bins from the door. The colder the gypsum became the bard- 
er it packed. The conveyer screw runs ail the time when the mill runs, 
so that whenever a person would be poking thèse clogs the conveyer 
screw would be in motion in front of him ail the time. Some time be- 
fore the day of the accident, the company had attempted to hâve the 
gypsum pass automatically from the bins into the conveyer box, and to 
that end had covered the conveyer box, and as a part of this scheme 
there was a plate placed in front of the bin door. It covered up part 
of the opening. The object of this experiment as claimed by the com- 
pany was to save the expense of elevator men, but it was found im- 
practicable, and the cover was taken off the conveyer box, but on some 
of the doors of the bins the plates remained. The plate remained at 
bin No. 5 where Karnaca was injured. There' were holes in the plate 
top and bottom for inserting the iron bar to loosen the gypsum when 
it became clogged. It is the claim of the company that the length of the 
bar with which Karnaca was furnished permitted him, at ail times, to 
poke the clogged gypsum without having his hands over the conveyer 
box or near the conveyer screw. Karnaca was not attempting to raise 
or lower any bin door with his hand when he was injured. He testified : 

"I put the bar in as far as I could put it, and at those doors where there 
was no plate my hand would corne right over the conveyer. At the time I 
was hurt I was using that pipe, cleaning with it. I was working on the third 
hole in bin No. 5. I put the bar in from the bottom underneath the plate, be- 
cjiuse the gypsum was stuck on the bottom. It was stuck or clogged at a 
point below the hole in the top of the plate. When It dldn't block on the bot- 
tom, I used it on top. I took hold of the bar with my right hand in front and 
the left hand behind. I started to poke from the bottom and the oonveyer 
caught my glove or the sleeve and just took my hand in there and then it eut 
my Angers off." 

It is plain that the farther the iron bar was inserted in the bin for 
the purpose of breaking up the gypsum, the nearer the elevator man's 
hands would come to the conveyer screw, that is, they would be over 
the conveyer screw. The conveyer box was 24 inches deep, the di- 
ameter of the screw was 9 inches, and the distance from the bottom of 
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the screw to the bottom of the conveyer box was 6 înches. Thîs would 
leave a space of 9 inches above the screw to the level of the top of the 
conveyer box. The side of the bin next to the conveyer box constituted 
the inside of the conveyer box, so that there was nothing to prevent the 
iron bar if it was inserted in the bin so as to corne within the top open- 
ing of the conveyer box from getting down into the conveyer screw, 
which might hâve been possible if the elevator man was trying to reach 
clogged gypsum three or four feet up in the bin, and the testimony 
shows that it sometimes clogged as high as that. 

There may be évidence appearing in this statement of the case which 
would sustain a verdict that Karnaca was négligent, but it does not pré- 
sent a case where the court can say as matter of law that he was. In 
order to do so we should hâve to décide that ail reasonable men would 
say upon the facts stated that Karnaca could not bave received his in- 
jury without he either deliberately or carelessly placed his hand so as 
to be caught by the conveyer screw. We think it was a question for the 
jury, and that their verdict must stand. 

Judgment affirmed. 



STERNE V. MERCHANTS' NAT. BANK. 

In re TAYLOR GRAIN CO. 

(Circuit Court of Appeals, Eighth Circuit August 20, 1914.) 

No. 3949 

L Bankeuptcy (§ 345*) — Liens — Confliciinq Claims tjndbe Mortgage. 

Bankrupt corporation made an issue of $75,000 of bonds secured by 
mortgage on its property, ail of whleh It delivered to a bank as securlty 
for présent and future indebtedness. Later it made a new issue of $125,- 
000 to take up the ârst and other indebtedness, and its président took 
them to New York to negotlate. It tben owed the bank $55,000, and 
with tbe bank's consent one of the flrst bonds of $15,000 was canceled 
and an indorsement of $5,000 made on another to show the true amount 
due tbereon, and also, with the bank's consent, the président took such 
bonds with him; the uneanceled portion to be paid from the proceeds 
of the new issue. Having failed to effect a sale of the latter, the old 
bonds were returned to the bank, except the canceled one, which, with- 
out the iirst bank's knowledge, was pledged to intervener bank in lieu 
of other securlty which it then held, with the explanation that it had 
been canceled without authorlty. After the bankruptcy the mortgaged 
property was sold, and did not realize enough, after satisfylng prior in- 
cumbrances, to pay the clalm of the flrst bank. Beld, that such bunk 
was entitled to the entlre securlty of the mortgage, and had not Inten- 
tionally relinqulshed its rlght thereto; that intervener, which was put 
on notice by the condition of the canceled bond when it took the same 
and made no inquirles, was not an innocent purchaser, nor entitled to 
share in the proceeds of the mortgaged property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 531, 532, 
534, 539, 540; Dec. Dig. § 345.*] 

2. Bankruptcy (§ 455*) — ^Appellatb Pboceedings — Modb op Review. 

An order of a court of bankruptcy allowing a clalm of $500 or more as 
a secured clalm, although it Incidentally affects other liens on the same 

•For other cases see same topic & i numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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property, Is reTlewable by appeal under Bankr. Act July 1, 1898, c. 541, 
S 2Sa, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432). 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 916; Dec. 
Dig. § 455.* 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the District . 
of Kansas ; John C. Pollock, Judge. 

In the matter of the Taylor Grain Company, bankrupt. Appeal by 
W. E. Sterne, trustée, from an order allowing the claim of the Mer- 
chants' National Bank, intervener, as a preferred claim. Reversed. 

The Merchants' National Bank of Topeka, Kan., presented a de- 
mand for an allowance as a secured claim against the estate of the 
Taylor Grain Company, in bankruptcy, praying that the same be paid 
in full out of the proceeds of sale of certain mortgaged property. The 
court had before that time made an order requiring the bank to présent 
its claim within the time prescribed by law, and, because of its failure 
to do so, the référée refused to allow it at ail, and, on a pétition for 
review, the District Judge set aside the order of the référée and di- 
rected him to proceed to hear the claim of the bank on its merits. After 
a full hearing the référée disallowed the claim as a secured claim, 
and the District Judge, on another pétition for review, reversed the 
judgment of the référée and ordered him to allow the demand of the 
bank as a secured claim, and directed its payment in full out of the 
fund in the possession of the trustée arising from the sale of the mort- 
gaged property. From this last-mentioned order the trustée of the 
estate in bankruptcy prosecutes an appeal to this court. 

The record before us consists of the final report of the référée 
disallowing the claim of the bank, the pétition for review of that 
action, the order of the District Judge sustaining that pétition and 
directing the référée to allow the claim, together with the opinion of 
the District Judge. Much évidence appears to hâve been taken by 
the référée, but none of it is brought hère for our considération. We 
must therefore détermine the case on the facts found and stated by 
the référée. They are as f ollows : 

Prior to November 1, 1904, the Taylor Grain Company had exe- 
cuted two mortgages conveying its real estate to secure the payment 
of (1) an indebtedness of $12,000, due to one French, and (2) an in- 
debtedness of $10,000, due to the bank of Topeka, and on that day it 
executed another or third mortgage conveying the same property to 
a trustée to secure the payment of an issue of bonds aggregating the 
sum of $75,000, then executed by it, payable to the order of Davis, 
Welcome & Co., and by the latter indorsed in blank. Ail of thèse 
last-mentioned bonds were delivered to the Bank of Topeka as se- 
curity for the payment of money then due or thereafter to become 
due from the grain company to that bank. In the summer of 1905 
the total amount of that indebtedness was found to be $55,000. The 
grain company then executed another or fourth mortgage conveying 
the same real estate to a trustée to secure the payment of an issue of 

•For other cases see same topic & § nombek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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$125,000 in bonds. Soon afterwards the grain company borrowed $2,- 
100 from the Marchants' National Bank, appellee herein, pledging, 
as security for its payment, some of the bonds of the last-mentioned, 
or $125,000, issue. The purpose of the grain company was to sell 
this issue of bonds, and with the proceeds pay off ail prior mortgage 
indebtedness, and thereby constitute that issue a first lien upon its 
property. This purpose was made known to the président of the 
Merchants' National Bank, and he was also advised by the officers 
of the grain company that they hoped to sell the bonds in New York, 
and, as soon as they could do so, that bank could forward its bonds 
to New York and receive the $2,100 so borrowed. The président of 
the grain company went to New York for the purpose of negotiating 
a sale of the bonds. In order to do so it became necessary to make 
a showing that that issue constituted a first lien upon the property. 
He accordingly took with him an abstract and proper receipts and re- 
leases of the debts secured by the two first-mentioned mortgages, -and 
also the entire issue of $75,000 of bonds, so that they might be can- 
celed in partial satisfaction of the purchase price of the new issue. 
One of thèse bonds for $15,000, known as bond No. '7, had been can- 
celed while in the possession of the Bank of Topeka, and had been 
so marked on its face, and on another of the bonds payment of $5,000 
had been indorsed, thereby reducing the amount secured by the mort- 
gage of November 1, 1904, to $55,000, the exact amount of the then 
existing debt of the bankrupt company to the Bank of Topeka. That 
bank had consented to this cancellation and indorsement for the pur- 
pose of enabling the officers of the grain company to make a showing 
that the proceeds of sale of the bonds would be sufficient to pay off 
its indebtedness and secure a release of ail prior incumbrances. Some 
objection was found to the terms and provisions of the mortgage, and 
for that reason the grain company was unable to make the sale, and 
concluded to make another mortgage containing satisfactory terms and 
provisions, to secure another issue of bonds and make another at- 
tempt to sell that issue. To accomplish this it became necessary to 
take up the few outstanding bonds of the prior issue pledged to the 
Merchants' National Bank. The président of the grain company, who 
then had in his possession bond No. 7, canceled for the purposes above 
specified, took it to the Merchants' National Bank and explained to 
its officers that, by reason of some dissatisfaction with the provisions 
of the mortgage, the $125,000 issue of bonds could not be sold, and 
that a new issue and a new mortgage were necessary, and that, in 
order to cancel the old issue, it became necessary to get possession of 
the few bonds held by their bank, and offered to deliver to the latter 
bank bond No. 7 as a substitute for the bonds then held by it as se- 
curity for its debt of $2,100. The officers of the bank, upon inspec- 
tion of that bond, called attention to its mutilated appearance, and 
were told by the président of the grain company that it had been can- 
celed without authority of the board of directors, and that the officers 
of the company had re-signed it. The officers of the bank made no 
further inquiry, either of the officers of the grain company or of the 
Bank of Topeka, as to the circumstances under which the cancella- 
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tion of bond No. 7 had occurred, but took it and surrendered the bonds 
then held by them. 

Thë grain company, having failed in its effort to negotiate a sale 
of its bonds, was, on the pétition of its creditors, adjudged a bank- 
rupt. Afterwards the Bank of Topeka made proof of its claim as 
secured by the mortgage of November 1, 1904, and the same was al- 
lowed in the sum of $57,125, which, with taxes and insurance paid, 
pursuant to the terms of the mortgage, amounted to $61,106. The 
mortgaged property was afterwards sold for $93,750. This amount 
was not sufficient to pay the daims amounting to $22,000 secured by 
the first and second mortgages and the claim of the Bank of Topeka 
of $55,000 secured by the third mortgage. 

On this State of facts the Merchants' National Bank claims it is 
entitled to that portion of the proceeds of the sale of the mortgaged 
premises properly applicable to bond No. 7. In other words, that 
it is entitled to fifteen seventy-fifths of such proceeds because of its 
ownership of that bond. The trustée, acting on behalf of ail parties 
interested, and particularly the Bank of Topeka, disputes this claim 
and contends that as the debt of $55,000 owed by the bankrupt com- 
pany to the Bank of Topeka was secured by the entire issue of $75,- 
000 of bonds, and as the entire proceeds of sale of the mortgaged prop- 
erty was not sufficient, after satisfying the two prior liens, to fully 
pay the debt of the Bank of Topeka, the latter was entitled to ail such 
proceeds. The question thus presented is : Which bank, under the 
facts of this case, is entitled to the security which bond No. 7 af- 
forded. 

Mulvane & Gault and D. R. Hite, ail of Topeka, Kan., for appellant. 
Charles Blood Smith and Samuel Barnum, both of Topeka, Kan., for 
appellee. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). We are 
of opinion that the learned trial judge was right in ordering the référée 
to hear the case on its merits, notwithstanding the claim was not pre- 
sented in time, but, in the view we take of the merits of the case, it is 
unnecessary to elaborate our views on this feature, and proceed at once 
to a considération of the merits. 

[1] The amount of the debt of the Bank of Topeka is not disputed. 
It was $55,000. Neither is there any dispute that this entire debt was 
intended to be secured by the mortgage of November 1, 1904. For that 
purpose, and that purpose only, was the entire issue of $75,000 of 
bonds, secured by that mortgage, turned over to the Bank of Topeka. 
That bank was thus vested with title to each and ail of the bonds. Has 
it ever transferred that title to bond No. 7 to the Merchants' National 
Bank? This is the question. 

The facts show that it parted with the possession of the bond for a 
particular purpose only : To enable the bankrupt company to negoti- 
ate a sale of a proposed new issue of $125,000 of bonds, and by so do- 
ing to raise money with which to pay ail its debts, including, of course, 
the full amount of $55,000 due to the Bank of Topeka. That bank, to 
216 F.— 55 
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facilitate the transaction, turned over the possession of ail the bonds 
held by it ($75,000), including the canceled bond No. 7, to the président 
of the bankrupt company, to be used by him in the way and for the pur- 
poses stated, namely, to make a démonstration that upon the payment 
of $55,000, in addition to $22,000 secured by the first two mortgages, 
ail prior liens would be discharged, and the contemplated mortgage 
would stand as the first and only incumbrance upon the property. 

We fail to discover any act done or left undone by the Bank of To- 
peka disclosing an intention to surrender its daim to bond No. 7 or to 
transf er title thereto to the Merchants' National Bank. The worst that 
can be said is : That it delivered évidence of its security into the pos- 
session of the mortgagor, thereby empowering the latter to perpetrate a 
fraud upon the unwary. If this was done, équitable considérations 
might estop the Bank of Topeka from now claiming the benefit of that 
security as against any one innocently defrauded by any use the mort- 
gagor might make of it. But the f acts do not make a case of this kind. 
The last-named bank did a friendly act only. It delivered bond No. 
7 to the mortgagor for a use, lawful in itself, and entirely consistent 
with the rétention of itS full security. That bond bore évidence on its 
face of its infirmity as a negotiable or transférable security. The facts 
reported by the référée do not disclose how or in what way the cancel- 
lation of the bond was made, but he states that, when the président of 
the mortgagor company took the bonds to New York, bond No. 7 "was 
canceled," and in several places in his report he states that it was 
marked "canceled," and he further states that the Merchants' National 
Bank knew of such cancellation, and that, when it was offered to its 
président as a substitute for the bonds desired to be taken up, he "called 
attention to the mutilated appearance of the bond," and was given some 
explanatidn of it, which will hereafter be referred to. 

It seems quite clear that the Bank of Topeka never intended to sur- 
render the security partially evidenced by bond No. 7 without si- 
multaneously securing payment of its entire debt of $55,000. The bond 
was canceled and surrendered as a step in the progress of a legitimate 
negotiation to accomplish that purpose, and for no other purpose. 
There is no showing that it came into the hands of the Merchants' Na- 
tional Bank with the knowledge or consent of the Bank of Topeka. 
The intent, therefore, on the part of that bank to transfer title to the 
Merchants' National Bank does not appear. The only intent mani- 
fested was to facilitate the bankrupt company in negotiating a new 
issue of bonds for refunding purposes. The bankrupt company, after 
securing the cancellation of bond No. 7, did an unauthorized act when 
it delivered it to the Merchants' National Bank as security for the pay- 
ment of its debt. It was guilty of an unwarrantable conversion, and 
by so doing did not destroy or impair the security originally taken and 
held by the bank of Topeka for the payment of its entire debt, unless 
it in some manner is estopped from asserting its claim to such security ; 
but nothing of that kind appears. 

The Merchants' National Bank took the bond which had not only 
been canceled but which bore évidence of mutilation on its face. It 
knew exactly what it was taking, and could not bave been misled or 
defrauded. "Volenti non fit injuria." 
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But it is argued that the transaction amounted to a reissue by the 
mortgagor of a security once paid and satisfied. We are unable to give 
our assent to this contention. The case of Claflin v. South Carolina R. 
Co. (C. C.) 8 Fed. 118, is relied on by counsel for the appellee to sus- 
tain this contention. In that case Chief Justice Waite, presiding in the 
Circuit Court, had occasion to consider the subject of the satisfaction 
of a mortgage debt and the reissue of bonds once secured by the mort- 
gage. We are unable to find in it, when properly understood, any 
warrant for the contention of counsel for appellee. It is true the Chief 
Justice said he could not doubt the power of the mortgagor to put out 
and keep out the entire issue up to the time the bonds became due ; but 
he also said, in discussing the subject, that it was "a question of inten- 
tion to be gathered from the language of the instrument, considered 
with référence to the surrounding circumstances and the subject-mat- 
ter of the contract." In other words, the familiar rule of law that the 
intention of the parties must prevail applies to the reissue of negotiable 
securities. Applying this test to the présent contention, the solution is 
clear. The bond was canceled, not with the intention of showing pay- 
ment of any part of the debt due to the bank of Topeka, nor for the 
purpose of surrendering any part of its security. On the contrary, it 
was done as a step in the progress of negotiating a new issue of bonds, 
and at the same time securing payment of the entire debt of the Bank 
of Topeka. This intention would be thwarted if a reissue of one or 
more of the bonds could hâve been made without the knowledge or 
consent of the pledgee and its security, which, as the sequel shows, 
proved inadéquate, be thereby impaired. There certainly was no in- 
tention on the part of the parties interested to reissue this bond as an 
obligation secured by the mortgage of November 1, 1904. 

The référée f ound that the président of the bankrupt company stated 
to the ofïicers of the Merchants' National Bank, in answer to a request 
for an explanation of the mutilated appearance of the bond, that it was 
canceled without authority of the board of directors of the grain com- 
pany, and that the officers had re-signed it. The référée also found 
that the président of the grain company was the only officer who knew 
or assented to a cancellation of the bond. He does not find or state 
that the bond was ever in fact re-signed by any officers of the grain 
company, and we hâve no reason to know, from what appears in this 
record, that such was the fact. Upon this somewhat contradictory and 
unsatisfactory explanation the référée found that the Merchants' Na- 
tional Bank accepted the bond without making any inquiry at sources 
of information readily available to its officers, as to the circumstances 
under which the alleged cancellation was made. It took the bond with 
full knowledge of facts which discredited it as an existing or valid obli- 
gation of the bankrupt company. If the officers had exercised reasona- 
ble care and caution in the light of facts actually made known to them, 
they would hâve been led to accurate information concerning the rights 
of the Bank of Topeka in and to the bond. Such being the facts, the 
Merchants' National Bank does not occupy the position of a holder in 
good f aith of a security such as entitles it to hold it as against the real 
owner. 
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[2] There is a motion to dismiss the appeal in this case which re- 
quires attention. Counsel for appellee argue that the judgment ap- 
pealed f rom présents a matter of law reviewable, according to the pro- 
visions of section 24b of the Bankruptcy Act, only by an original péti- 
tion to revise, and does not présent "a controversy arising in bankruptcy 
proceedings" reviewable, according to the provisions of section 24a of 
the act, by appeal. In making this contention we think counsel f ail to 
give sufficient considération to the provisions of section 25 of the act, 
which provides among other things: 

"That appeals as In equlty cases may be taken • • • from a judgment 
allowing or rejectlng a debt or claim of $500 or over." 

What has already been said discloses that the decree appealed from 
is one allowing a claim to the Merchants' National Bank. It so states. 
It reads, after reciting the submission, as folio ws : 

"It Is therefore ordered that the décision of the référée hereln flndlng 
agalnst the said claim of the Merchants' National Bank be, and the same is 
hereby, reversed, and the said référée Is dlrected to allow said claim of said 
the Marchants' National Bank against the fund in the possession of the 
trustée, arlslng from the sale of the property of said bankrupt." 

The fact that the decree incidentally established a lien and affected 
the interests of the Bank of Topeka does not destroy the essential char- 
acter of the proceeding, to establish a pref erential daim against certain 
assets of the bankrupt. Century Savings Bank v. Robert Moody & 
Son, 126 C. C. A. 499, 209 Fed. 775. The case just cited is also au- 
thority for the proposition that the matter in judgment in this case is 
a "controversy arising in bankruptcy proceedings," and reviewable by 
appeal under the provisions of section 24a also. 

The motion to dismiss the appeal must be denied, and the decree of 
the District Court allowing the claim of the Merchants' National Bank, 
and directing its payment in fuU, is reversed, and the cause remanded, 
with directions to take further proceedings not inconsistent with this 
opinion. 
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DENVBR CHEMICAL MFG. CO. v. LILLET et aL 

(Circuit Court of Appeals, Eighth Circuit. July 29, 1914. Kehearlng Denled 

November 2, 1914.) 

No. 4140. 

Teade-Marks and Teade-Names (§ 93*)— Suit roa Unïaib Compétition — 

SUFFICIENCT or EVIDENCE. 

Flndings of fact by a spécial master, concurred in by the trial court, 
that a trade-name, adopted by défendant for its product and used on its 
containers, was not one originally given by the gênerai public to com- 
plainant's product, but was so applied generally to ail similar products, 
held sustained by the évidence, and to warrant a decree dismlssing com- 
plalnant's bill for unfair compétition by reason of its use by défend- 
ant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i§ 104-106 ; Dec. Dlg. § 93.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. 
C. A. 376.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

Suit in equity by the Denver Chemical Manufacturing Company 
against Thomas Lilley and the Germicide Company. Decree for de- 
fendants, and complainant appeals. Affirmed. 

Henry D. Estabrook, of New York City (Edmund Wetmore and 
William A. Jenner, both of New York City, and S. W. Sawyer and 
Lathrop, Morrow, Fox & Moore, ail of Kansas City, Mo., on the 
brief), for appellant. 

Eugène S. Quinton, of Topeka, Kan. (Cranston, Pitkin & Moore, 
of Denver, Colo., on the brief), for appellees. 

Before HOOK and CARI.AND, Circuit Judges, and REED, Dis- 
trict Judge. 

CARLAND, Circuit Judge. This action was originally instituted 
by appellant against appellee Thomas Lilley, for the purpose of re- 
straining him from unfair business compétition. On application the 
Germicide Company, which manufactures the product alleged to hâve 
been sold by Lilley, was allowed to intervene. Issues having been 
joined and proofs taken, the case came on for hearing on pleadings, 
proofs, and master's report. As a resuit of the hearing the action 
was dismissed for want of equity. 

The appellant manufactures a plastic compound called "Antiphlogis- 
tine." It began the manufacture of this médicament in Denver, Colo., 
in 1893. Its business greW very rapidly, until in 1900 the company 
for business reasons removed its plant from Denver, Colo., to the 
city of New York. Its sales at the time of the commencement of this 
action were upward of 2,000,000 pounds yearly, and its expenditures 
for advertising $100,000 yearly. Shortly after its product was first 
placed on the market, the gênerai public gave to "Antiphlogistine" the 

•For other cases eee same topio &. § numbek in Dec. & Am. Dlgs. 19W to date, & Rep'r Indexes 
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nickname "Denver Mud." Appellant itself lias never adopted the name 
'TDenver Mud" as a label, or registered, advertised, or encouraged its 
use by the public or the trade, It is claimed, however, by appellant, 
that a customer may go into almost any drug store in almost any part 
of the globe — New York, London, Berlin, Paris, Omaha, Kansas City, 
Peoria, Pleasantville, Peaceful Valley, Bird Center — and ask for "Den- 
ver Mud," and he will be handed a can of "Antiphlogistine." This 
médicament is sold by appellant in tin containers bearing the foUowing 
label: 
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The Germicide Company, which has become the principal défend- 
ant, manufactures at Denver, Colo., a plastic compound called "Den- 
ver Mud." It is sold in tin containers and bears the following label: 
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There are no disputed questions of law. It being conceded, as it 
must be, that while appellant adopted the name "Antiphlogistine" for 
its product, still if for some reason the gênerai public has given to 
the product another and différent name, by which it alone is known 
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to the trade, the appellant becomes entitled to protection by in- 
junction against one who thereafter endeavors through the adoption 
of such term as the public employs as synonymous for or as a sec- 
ondary désignation of such product, for in so doing the purchasing 
public may be deceived as to the article purchased, and the ap- 
pellant is deprived of that trade which its industry and money hâve 
built up. The question to be decided is entirely one of fact. The 
questions of fact are: Had the name "Denver Mud," prior to the 
use thereof by the Germicide Company, corne to indicate and desig- 
nate in the public mind the appellant's médicament alone? Is the 
Germicide Company, by the use of the label above described, endeavor- 
ing to pass off to the public its plastic compound as that of the ap- 
pellant ? 

The intention of the Germicide Company must be found from what 
it does. It may be said that the labels above described are both 
printed upon yellow brown paper. They hâve been compared by this 
court from original exhibits, and outside of the words "Denver Mud" 
there can be found no intention to deceive from the labels themselves. 
So the question is narrowed to the use of the words "Denver Mud" 
upon the label of the Germicide Company. The Germicide Company 
claims that the term "Denver Mud" is a popular name for ail prép- 
arations similar to those of appellant and appellees; that it was the 
proprietor's name for none, prior to the adoption thereof by the 
Germicide Company; that no product was labeled "Denver Mud," or 
advertised as "Denver A'Iud," by any owner, manufacturer, or dealer 
prior to the adoption thereof by the Germicide Company — "Denver 
Mud" simply being a popular term for the genus, plastic dressing; 
that, such being the case, the popular generic term was open for adop- 
tion as a spécifie and distinctive trade-name by any one. 

After the évidence was taken, the case was referred by consent 
of parties to a spécial master to examine and consider the proofs and 
return answers to the following questions of fact: 

"(1) At or about what date was the term 'Denver Mud' flrst commonly ap- 
plied by the public to a plastic dressing or plastic dressings? 

"(2) Out of what fact or circumstances did the name 'Denver Mud' arise? 
Was it from the fact that complalnant commenced the manufacture and sale 
of its préparation, Antiphlogistine, and was the term 'Denver Mud' flrst com- 
monly applied to such plastic dressing, or was its origin due to some other 
cause? If so, what? 

"(3) Was the term 'Denver Mud' first commonly applied to Antiphlogistine. 
or was that name, when flrst coined and commonly applied to plastic dressing 
employed by the publie to designate other plastic dressings as well as Anti- 
phlogistine? If so, what other dressing?" 

To which the master returned answers from the proofs as follows: 

"(1) The term "Denver Jlud' was first commonly applied by the public to 
plastic dressings about 1891." 

"(2) The earlier products in plastic dressings were manufactured at Den- 
ver, Colo., from clay found in that vieinity forming their base; and from that 
fact or cireumstance the name 'Denver Mud' arosc and was applied to such 
dressings." 

"(3) The name 'Denver Mud,' as applied to plastic dressings, dld not arise 
from the fact that complainant commenced the manufacture and sale of Ita 
préparation, Antiphlogistine, and such term was not first commonly applied 
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to such plastic dresslng, but Its origln was due to the cause stated in flndlng 
No. 2." 

"(4) The term 'Denver Mud' was not first commonly applied to Antiphlo- 
glstlne, but that name, when flrst colned and commonly applied to plastic 
dressings, was employed by the pxiblie to designate other plastic dressings as 
well as Antiphlogistine, to wit, Althlo, Glycol, Marach, and Anhydrocine, and 
afterwards was applied to ail plastic dr^sings as they were produced and 
placed upon the market" 

Exceptions were taken to this report of the spécial mas ter, which 
upon a full considération by the District Court were overruled, and 
the master's report confirmed. It is claimied by appellant that the 
questions submitted to the spécial master restricted the case to a 
toc narrow compass; that there were other facts shown by an ex- 
amination of ail the testimony, which had an important bearing upon 
the gênerai question of whether there was on the part of the Germi- 
cide Company unf air business compétition as known to the law. But 
we think, after a careful examination of ail the évidence, that there 
is no case whatever presented on the part of the appellant, when the 
words "Denver Mud" are eliminated from the label of the Germicide 
Company, and that the case must turn wholly upon the use of those 
words. The évidence has been examined by the spécial master and 
by the trial judge. They unité in answering certain questions from the 
évidence as detailed in the record. While we would not disturb the 
finding of fact, when concurred in by the master and the trial judge, 
unless there was a serious mistake, we do not in this case désire to 
place our judgment entirely upon that ground. An examination of the 
évidence has convinced us that the conclusions arrived at by the 
master and the judge are reasonable and sustained by the évidence. 

It results that the decree appealed from must be affirmed; and it 
is so ordered. 



St AVIT et al. v. KETTLE RIVER CO. 

(Circuit Court of Appeals, Eighth Circuit August 25, 1914.) 

No. 3954. 

1. Municipal Corporations (§ 535*)-— Speciai, Assessments rou Impeove- 
MENTS — Gbounds fob Eestraining Enpobcement — "Ant." 

Rev. st. Mo. 1899, § 5859, as amended by Laws Mo. 1901, p. 65, pro- 
vides that, when a city council shall deem it necessary to pave, etc., "the 
roadway of any street," it shall so déclare by resolution, and cause the 
resolution to be published as therein prescribed, and that if a protest is 
not filed within 10 days by a majority of the résident owners of the prop- 
erty liable to taxation therefor, who shall own a majority of the front 
feet, owned by résidents of the city on the street to be improved, the 
council shall hâve power to contract for the improvement It further 
provides that, when the council shall by ordinance flnd and déclare that 
such a protest has not been flled, such finding and déclaration shall be 
conclusive after the exécution of the contract for the improvement. Held 
that, where suchi an ordinance was passed, a contract let, and the im- 
provement made, property owners, who joined in a protest, could not 
thereafter enjoin the collection of the tax blUs issued therefor against 
their property on the ground of the invalidity of the original resolution 
under which the work was ordered and done, because Instead of being 

•For other cases se© same topic & S nvmebk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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llmlted to "any street," as they contended was required by ttte statute, 
It embraced parts of three différent streets; no such objection having 
been made in their protest. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1253; Dec. Dig. § 535.* 

For other définitions, see Words and Phrases, First and Second Sé- 
ries, Any.] 

2. COEPOEATIONS (§ 487*) — CONTKACTS RiGHTS ON CoNTRACTS TJLTBA ViRES, 

Even though a contract by a corporation was ultra vires, such fact 
will not defeat its rlght to compensation for work done thereunder, 
where the contract has been fully executed on Its part. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1893-1898 ; 
Dec. Dig. § 487.*] 

3. Corporations (§ 657*) — Foeeign Corporations — Contbacts — Penalties 

FOR Violation or Statute. 

Under Rev. St Mo. 1899, § 1026, whlch makes It a pénal offense for a 
foreign corporation to do business in the state without flrst procuring a 
license as required by the preceding section, and further provides that 
no foreign corporation, whlch fails to comply wlth such requlrement, can 
malntaln any suit or action in any court of the state, the civil consé- 
quence thus prescrlbed for a violation of the statute is exclusive, and 
persons affected by a contract made by a corporation, whieh has not 
complied wlth its requirements, cannot malntaln an affirmation suit to 
enjoin its enforeement. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2536-2541, 
2550, 2552-2554; Dec. Dig. § 657.* 

Foreign corporations doing business in state, see notes to Wagner v. 
3. & G. Meakin, 33 C. C. A. 585; Ammons v. Brunswick-Balke-CoUender 
Co., 72 C. C. A. 622.] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by John St. Avit and others against the Kettle River 
Company. Decree for défendant, and complainants appeal. Affirmed. 

Wilson Cramer, of Jackson, Mo., for appellants. 
I. R. Kelso, of Cape Girardeau, Mo. (J. G. Miller, of Cape Girardeau, 
Mo., on the brief), for appellee. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] The complainants seek to cancel, as 
clouds upon their title, certain tax bills issued against their property 
by the city of Cape Girardeau to the Kettle River Company for grad- 
ing, paving, and improving certain streets in said city. The improve- 
ments hère in question were made in 1909, and before the revision of 
the statutes of Missouri for that year, and référence will therefore be 
made to the Revised Statutes of 1899 and subséquent amendments 
thereto. Among the laws of Missouri, as they existed at the time of 
the improvement, was the following substitute for section 5859 of the 
Revised Statutes of Missouri of 1899, as amended Laws 1901, p. 65 : 

"Sec. 5859. When the council shall deem it necessary to pave, macadamlze, 
gutter, curb, grade or otherwise improve the roadway of any street, avenue 
or alley, or other hlghway, or any part thereof, withln the limits of the city 
for whlch a spécial tax is to be levled as hereln provided, the council shall, 
by resolution, déclare such work or improvement necessary to be done, and 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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cause such resolution to be publlshed In some newspaper prlnted In the elty 
for two consécutive Insertions in a weelîly paper, or seven consécutive inser- 
tions in a daily paper, and If a majorlty of ttie résident owners of tlie prop- 
erty liable to taxation tlierefor, at the date of the passage of such resolu- 
tion, who shall own a majorlty of the front feet owned by résidents of the 
City abutting on the street, avenue or alley proposed to be Improved, shall 
not, withiû ten days thereafter, file with the clerk of the city thelr protest 
against such improvements, then the council shall hâve power to cause a 
contract for sald work to be let to the lowest and best bidder on plans and 
spécifications flled therefor with the clty clerk by the engineer or other proper 
offlcer, not less than one week's advertisement for bids thereon being made 
in some newspaper published in the city. Where the bids for sald work are 
above the estimâtes, or no bids are presented, the council may readvertise 
for bids. When the council shall by ordinance find and déclare that a ma- 
jorlty of the résident ovi'ners of the property liable to taxation therefor who 
shall also own a majorlty of the front feet owned hj résidents of the city 
abutting on the street or alley proposed to be improved, hâve not flled wlth 
the city clerk a protest agalnst such improvement such flnding and déclara- 
tion shall be conclusive after the exécution of the contract for sald improve- 
ment, and no spécial tax bill shall be held invalld for the reason that a pro- 
test sufficiently slgned was flled with the city clerk. AU county or other pub- 
lic property," etc., etc. 

The city council adopted a single resolution declaring it necessary to 
Improve two blocks of Main street and two blocks of Themis street 
Crossing the part of Main street ordered improved about the center and 
one block of Independence street extending that distance from Main 
street. In other words, the improvements ordered were of contiguous 
streets but not ail on one street. 

It is claimed that the statute quoted required a separate resolution 
for each named street. It will not be necessary to détermine whether 
the expression used, "improve the roadway of any street," is of such a 
character as to limit the power of the city by a single resolution to dé- 
termine the necessity for the improvement of a single named street. 
Webster's International Dictionary gives the word "any" as having the 
same dérivation as the word "one," but states that "it is often used, 
either in the singular or the plural, as a pronoun." It is frequently 
used as synonymous with "every" or "ail." Bouvier's Law Dictionary ; 
Rapalje & Lawrence Law Dictionary; volume 1, Words and Phrases, 
412 to 433. 

The city council adopted the resolution, and it was duly published, 
and thèse complainants came in and objected to the contemplated im- 
provements, but made no objection on the ground that three streets 
were included in the resolution or that more than one street was in- 
cluded therein. The first time this question was ever raised was in the 
hearing before the référée in this case. The bill of complaint in no 
way made the combining of the streets in one resolution or ordinance 
a ground for relief. 

But the statute (section 5859, Revised Statutes of 1899), as amended, 
expressly provided that if the council by order f ound and declared that 
a majority of the résident owners of the property liable to taxation, 
who also owned a majority of the front feet owned by résidents of the 
city abutting on the street proposed to be improved, had not filed with 
the city clerk a protest against such improvement, such finding and déc- 
laration should be conclusive after the exécution of a contract for said 
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improvement, and no spécial tax bills should be held invalid, for the 
reason that a protest sufficiently signed was filed with the city clerk. 
Prior to the enactriieiit of this amended statute it had been held that, in 
an action on the tax bills, the courts would revise the action of the city 
council in this regard. City of Sedalia v. Montgomery, 227 Mo. 1, 127 
S. W. 50. But, since the enactment of this amendment to the statute, 
we hâve no doubt that the décision of the city council, which in this 
case was expressly made, was conclusive upon this question, as well as 
ail others concemingthe protest of adjacent property owners, and that, 
having failed to suggest the combining of three streets in one resolu- 
tion until the hearing before the référée, nothing arising out of that 
fact can now avail the complainants. 

[2] At the time it took the contract, the défendant was a corpora- 
tion organized under the laws of Minnesota. The articles of incorpora- 
tion contained the foUowing: 

"Know ail men by thèse présents that we, the undersigned, do herehy as- 
sociate ourselves together for the purpose of carrying on a manufacturlng 
and mechanlcal business, and we do hereby form and organlze a corporation 
under and pursuant to the provisions of chapter eleven (11) of the General 
Laws of the state of Minnesota for the year 1873, General Statutes of sald 
State of Jlinnesota 1894, sections 2805 to 2826, inclusive, and ail laws of sald 
state amendatory thereof and applicable thereto, and to that end do hereby 
make, adopt and sign the foUowing articles of Incorporation: 

"Article 1. The name of the corporation shall be 'Kettle Eiver Quarries 
Company.' The gênerai nature of its business shall be the manufacturing 
and quarrying of stone of any kind or description and the selling rfnd dis- 
posing of the same, and the doing of anything and transaction of any busi- 
ness that Is properly incidental to or necessarily connected wlth a gênerai 
stone manufacturing business. The principal place of business of said cor- 
poration shall be at the city of Minneapolls in the county of Hennepin and 
state of Minnesota." 

The Constitution of Missouri, art. 12, § 7, provides : 

"No corporation shall engage In business other than that expressly author- 
ized in its charter or the law under which It may hâve been or hereafter may 
be organized." 

And the same provision was made by statute (section 971, R. S. Mo. 
1899). 

It must be borne in mind that this corporation has fully performed 
the contract upon its part. It is not claimed that the défendants are 
expressly prohibited by the law of the state of its origin to take the con- 
tract, nor is it claimed thèse laws did not authorize the formation of 
companies for the purpose of taking paving contracts like that in ques- 
tion. It is simply claimed there was an absence of the assumption of 
such power in the articles of incorporation of the défendant company, 
but it is claimed that the action of the company in taking the contract 
was ultra vires. 

The Suprême Court of the United States has said : 

"The doctrine of ultra vires, whether invoked for or against a corporation, 
is not favored in the law. It should never be applied where it will defeat 
the ends of justice, if such a resuit can be avolded." San Antonio v. Mehaffy, 
96 U. S. 312, 315 (24 h. Ed. 816) ; Railway Co. v. McCarthy. 96 U. S. 258^ 
267 (24 L. Ed. 693). 
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In Sedgwick on the Construction of Statutory and Constitutional 
Law, 73, it is said : 

"It must be further borne In mlnd that the Invalldlty of contracts made In 
violation of statutes Is subject to the équitable exception that although a 
corporation, in niaking a contract, acts In disagreement with Its charter, 
where it Is a simple question of capacity or authorlty to contract, arlsing ei- 
ther on a question of regularity of organizatlon or of power conferred by the 
charter, a party who has had the beneflt of the agreement cannot be per- 
mitted, in an action founded on it, to question its validlty. It would be in 
the hlghest degree inéquitable and unjust to permit the défendant to re- 
pudlate a contract, the fruits of which he retains. And the principle of thls 
exception has been extended to other cases. So a person who has borrowed 
money of a savlngs institution upon his promissory note, secured by a pledge 
of bank stock, Is not entltled to an injutictlon to prevent the prosecution of 
the note, upon the ground that the savlngs bank was prohlbited by its char- 
ter from making loans of that description." 

In Thompson on Corporations (2d Ed.) § 2789, it is said : 

"Thus an exeeuted contract for the purchase by a corporation of a elalm 
for damages, though ultra vires the charter of the corporation, has been held 
blnding on the seller, and he could not raise the question of a lack of power 
to purchase the claim in an action thereon by the corporation. So one pur- 
chasing articles from a corporation and retalning the same will not be heard 
to objeet that the corporation was prohlbited by law from trading in the speci- 
fled articles. So the lessee of a corporation will not be allowed to escape the 
payment of rent for the time of his oceupancy merely because the corporation 
had no power to exécute the lease. On thls point it has been said: 'Public 
policy is promoted by the discouragement of f raud and the maintenance of the 
obligation of contracts, and to permit a lessee of a corporation to escape the 
payment of rent by pleading the incapacity of the corporation to make the 
lease, although he has had the undisturbed enjoyment of the property, would 
be, we thlnk, most inéquitable and unjust.' So the maker of a note wàll not 
be allowed to défend an action thereon by the payée or its assignée on the 
ground that the corporation payée had no power to take it. So, in an action 
by a building association on a note given by one of its members and secured 
by his stock as cbllateral, he wlU not be permitted to défend on the ground 
that the association had no power to loan money, except on real estate. So 
where a contract with a corporation was one of partnership between the par- 
ties, and therefore ultra vires as to the plaintiff corporation under its char- 
ter, that fact, while it would justlfy a court in refusing to ald in the enforce- 
ment of the contract, so far as it remained executory, could not be urged as a 
défense to an action by the corporation for an accountlng as to the part of 
the contract that had been exeeuted. The rule is the same where the exeeuted 
contract takes the form of a subscription to the stock of another corporation." 

In Thomas v. Railroad Co., 101 U. S. 71, 86 (25 L. Ed. 950), it is 
said : 

"In regard to corporations, the rule has been well laid down by Cîomstock, 
<3. J., in Parish v. Wheeler, 22 N. Y. 494, that the exeeuted dealings of cor- 
porations must be allowed to stand for and against both parties, when the 
plainest rules of good faith require it." 

In Ellett-Kendall Shoe Co. v. Western Stores Co., 132 Mo. App. 513. 
112 S. W. 4, itissaid: 

"The défense of ultra vires is not open to a corporation where the contract 
has Been fuUy exeeuted on the part of the other contractlng party and is not 
expressly prohlbited by law" — citlng Grohmann v. Brown, 68 Mo. App. 630; 
Oity of Goodland v. Bank, 74 Mo. App. 365 ; Winscott v. Investment Co., 63 
Mo. App. 367. 

See, also, First National Bank v. Guardian Trust Co., 187 Mo. 495, 
86 S. W. 109, 70 E. R. A. 79. 
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We conclude that this défense is not available to the complainants. 

[3] Under the laws of Missouri at the time in question, a foreign 
corporation could not, with certain exceptions mentioned in the statute, 
do business in the state without first obtaining a license from the Sec- 
retary of State granted upon conditions specified in the statute. Sec- 
tion 1025, R. S. Mo. 1899. It was further provided : 

"Sec. 1026. Penalty for Violation of Two Preceding Sections — Duties of 
Secretary of State and Prosecuting Attorneys — Penalties to Go Where. — Bvery 
corporation for pecuniary profit, fomned In any other atate, territory or coun- 
try, now doing business in or wMch may hereafter do business in this state, 
wbich shall neglect or fail to comply with the conditions of this law, shall be 
subject to a fine of not less than $1,000, to be recovered before any court of 
compétent jurisdiction ; and it is hereby made the duty of the Secretary of 
State, Immediately after August 1, of the year 1891, and as often thereafter 
as he may be advised that corporations are doing business in contravention 
to this act, to report the fact to the prosecuting attorney of the county in 
which the business of such corporation is located, and the prosecuting attor- 
ney shall, as soon thereafter as is praeticable, institute proceedings to recover 
the fine hereln provided for, which shall go into the revenue fund of the 
county in which the cause shall accrue ; in addition to which penalty, on and 
after the going into effect of this act, no foreign corporation, as above deflned, 
which shall fail to comply with this act, can maintaln any suit or action, ei- 
ther légal or équitable, In any of the courts of this state, upon any demand, 
whether arising out of contract or tort: Provided, that the provisions of this 
section shall not apply to railroad coropanies which bave heretofore built their 
Unes of railway into or through this state; nor to 'drummers' or traveling 
salesmen soliciting business in this state for foreign corporations which are 
entlrely nonresident." 

The défendant was a foreign corporation, took the contract, and per- 
formed the work without complying with the Missouri statutes. It 
will be observed that this statute first makes it a pénal offense to do 
business without complying with the laws of Missouri, and it is prob- 
able that this action could be maintained if the statute went no further, 
because it has been expressly held by the Suprême Court of Missouri 
that the doing of business in the state without complying with the Mis- 
souri law is illégal. Amalgamated Co. v. Mining Ce, 221 Mo. 7, 120 
S. W. 31, 23 L. R. A. (N. S.) 492; Chicago Co. v. Sims, 197 Mo. 507, 
95 S. W. 344 ; Tri-State Amusement Co. v. Amusement Co., 192 Mo. 
404, 90 S. W. 1020, 4 h. R. A. (N. S.) 688, 111 Am. St. Rep. 511, 4 
Ann. Cas. 808. But, not satisfied with making it a pénal offense, the 
Législature by the same act took up the question of civil liability and 
the jurisdiction, légal and équitable, of the civil courts, and expressly 
provided that : 

"On and after the going into effect of this act, no foreign corporation, as 
above deflned, which shall fail to comply with this act, can maintaln any suit 
or action, either légal or équitable, in any of the courts of this state, upon any 
demahd whether arising out of contract or tort." 

This statute is highly pénal and must be strictly construed. Bolles 
V. Outing Co., 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156; Erbaugh 
V. United States, 173 Fed. 433, 97 C. C. A. 663; Martin v. United 
States, 168 Fed. 198, 93 C. C. A. 484; Johnson v. S. P. Co., 117 Fed. 
462, 54 C. C. A. 508. 

A pénal statute, plain in its terms, which créâtes and denounces a 
new offense, should be strictly construed. St. Louis Merchants' Bridge 
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T. Ry. Co. V. United States, 188 Fed. 191, 110 C. C. A. 63; Sedgwick 
on the Construction of Statutory and Constitutional Law (2d Ed.) p. 
279 et seq. 

In Parke, Davis & Co. v. Mullett, 245 Mo. 168, 149 S. W. 461, where 
the suit was brought by the corporation, the court said that : 

"It was not for défendants' sake, therefore, that the provision was ma de, 
but It Is a raie of state pollcy of wWch the défendants may Ineldentally taUe 
advantage." 

If this suit had been brought by the city of Cape Girardeau, it would 
therefore hâve been true that the provision of the statute was not made 
for it, and this is ail the more true of the appellants. It is a maxim 
especially applicable to statutory construction. "Expressio unius est 
exclusio alterius," and where, under the décision of the Suprême Court 
of Missouri, the rights, if any, of the appellants are not granted directly 
to it or to the one through whom it claims this is especially applicable. 
The Législature having entered upon the détermination in this pénal 
statute of what suits could or could not be maintained in the courts of 
Missouri, it cannot, from any gênerai rule of the law, be inferred that 
différent proceedings were authorized by the fact that the contract was 
made illégal. True, if the statute made the contract illégal and stopped 
there, this suit could be maintained, but it did more, and prescribed the 
civil remedy, and did not include this remedy. 

If this statute was applicable, then the complainants had, under the 
«lerms of the statute, a complète défense to a suit on the tax bills, and 
this was the exclusive remedy prescribed by the statute, and the District 
Court was therefore right in denying the complainants' bill, and its de- 
cree is affirmed. 



In re BREYBR PRINTING CO. 

BORLAND V. OENTRAX, TRUST CO. OF ILLINOTS. 

(Circuit Court of Appeals, Seventh Circuit. August 12, 1914.) 

No. 2084 

1. Bankeuptcy (§ 440*) — Review — "Pkoceedings in Bankeuptct" — "Con- 

TBOVEBSIES AT LaW AND IN EQUITY IN CoURSE OF BaNKRUPTCY PbOCEED- 
INGS." 

Bankr. Act July 1, 1898, e. 541, §§ 23-25, 30 Stat. 552, 553 (U. S. Comp. 
St. 1901, pp. 3431, 3432), relatlng to review of ordera and judgments aris- 
Ing In the administration of a bankrupt's estate, create a clear Ulatinc- 
tion between "proceedings In bankruptcy," reviewable by pétition to re- 
view and revise and "eontroversies at law and in equity arislng in the 
course of bankruptcy proceedings," reviewable by appeal ; proceedings In 
bankruptcy eoverlng questions between the alleged bankrupt or the re- 
ceiver or trustée on the one hand and the gênerai creditors*as such on the 
other, commenciug with the pétition for adjudication and ending with the 
discharge, including matters of administration generally, while eontro- 
versies at law and in equity arislng in the course of bankruptcy proceed- 
ings involve questions between the receiver or trustée, representiug the 
bankrupt and hls gênerai credltors as such, on the one hand, and adverse 
claimants, on the other, concerning property in the possession of the re- 
ceiver or trustée or of the claimants, to be litigated In approprlate plenary 

•For other cases see same toplo & § ncmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sults, and not affecting directly administrative orders and judgments, but 
only the estent of thé estate to be dlstributed ultlmately among gênerai 
crédite rs. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 915 ; Dec. Dlg. 
i 440.» 

For otlier définitions, see Words and Phrases, Second Séries, Contro- 
versy Arising in Bankruptcy Proceedings ; Proceeding in Bankruptcy. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2 Bankbuptct (§ 440*)— .Liens — Validitt— Detebmination — Proceedinos in 

BANKBTJPTCT — CONTBOVEEST AriSING IN BaNKEUPTCT PbOCEEDINGS. 

Petitioner, who was a banknipt's landlord, having selzed certain of the 
bankrupt's property for rent In arrear, after adjudication placed the prop- 
erty in the possession of the trustée, subject to petitioner's lien, if any, 
Tinder an agreement that the property mlght be sold and that petitioner's 
right should attach to the proceeds, after which petitioner prayed for an 
order that the trustée be directed to pay the amount of petitioner's claim 
eut of such proceeds. The trustée claimed title and right of possession 
In and to the distrained chattels superior to that of petitioner, and the 
référée rejected petitioner's asserted lien and found In favor of the trus- 
tée, which détermination was conflrmed by the district judge. Beld, that 
such proceeding was not a proceeding in bankruptcy, reviewable by péti- 
tion to review, but was rather a controversy arising in the course of bank- 
ruptcy proceedings, reviewable by appeal, and this notwlthstanding the pé- 
tition stated the amount of rent due from the bankrupt, and asked that 
the trustée be ordered to pay the amount thereof, and the référée gratui- 
tously allowed the amount of rent and costs as a gênerai claim against the 
estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915 ; Dec. Dlg. 
S 440.*] 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois, in Bankruptcy. 

In the matter of bankruptcy proceedings of the Breyer Printing 
Company. An order was entered by the référée rejecting the claim 
of H. B. Borland to his asserted lien on the proceeds of certain chat- 
tels alleged to hâve been acquired by him under a distress warrant, 
but in the possession of the Central Trust Company of Illinois as the 
bankrupt's trustée, which order was affirmed by the District Judge, 
and petitioner files a pétition to review and revise. On motion to dis- 
miss. Granted. 

Allen G. Mills, of Chicago, 111., for petitioner. 
Alvin H. Culver, of Chicago, 111., for respondent. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Respondent has interposed a motion to 
dismiss this pétition to review and revise on the ground that the sub- 
ject-matter is not within our jurisdiction under section 24b. Facts 
disclosed in the pétition are thèse: On December 26, 1912, the Breyer 
Printing Company was adjudicated a bankrupt upon a pétition of 
creditors filed on December 24, 1912, and the Central Trust Com- 
pany was appointed receiver and afterwards was duly elected trustée. 
Petitioner leased certain premises to the Breyer Printing Company 

•For other cases see same topio & § numeer in Dec. & Am. Dfgs. 1907 to date, & Rep'r Indexes 
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on May 1, 1910, and claims that on December 1, 1912, there was rent 
due and unpaid to the extent of $1,666. On December 9, 1912, peti- 
tioner caused a distress warrant for that sum to be levied on certain 
chattels. From December 9 to December 27, 1912, thèse chattels 
were in the actual possession of petitioner under and by virtue of 
the distress warrant. On December 27, 1912, petitioner and the Cen- 
tral Trust Company entered into an agreement whereby the chattels 
were placed in the possession of the Central Trust Company subject 
to the lien and right of possession of petitioner, with the further 
stipulation that petitioner's right should attach to the proceeds if the 
chattels should be sold before petitioner's right was adjudicated. On 
January 10, 1913, petitioner filed in the District Court in bankruptcy 
his pétition, in which he set out the foregoing facts respecting the 
lease, the seizure of chattels under the distress warrant, his posses- 
sion thereunder, and his transfer of possession to the Central Trust 
Company under the recited agreement. The chattels in questioin were 
sold by the Central Trust Company for a sum in excess of the rent 
and costs due petitioner under the distress warrant. The prayer of 
the pétition to the District Court was that the Central Trust Company 
as receiver and trustée should therefore be directed to pay to the 
petitioner the amount of her claim for rent and costs. The Central 
Trust Company answered the pétition in the bankruptcy court by nei- 
ther admitting nor denying the averments of the pétition, and by af- 
fiirmatively claiming title and right of possession in and to the dis- 
trained chattels superior to the right of petitioner; and the referee's 
order rejecting petitioner's asserted lien and finding title and right of 
possession in the trustée was confirmed by the District Judge. 

[1] Sections 23, 24, and 25 of the Bankruptcy Act draw a clear 
line of démarcation between "proceedings in bankruptcy" and "con- 
troversies at law and in equity arising in bankruptcy proceedings." 
"Proceedings in bankruptcy" cover questions between the alleged 
bankrupt or the receiver or trustée of the bankrupt estate, on the one 
hand, and the gênerai creditors, as such, on the other, commencing with 
the pétition for adjudication, ending with the discharge, and includ- 
ing matters of administration generally, such as appointment of re- 
ceivers and trustées, as well as examinations, exemptions, allowance 
and disallowance of claims, and the like, ail of which naturally occur 
in the settlement of the estate. "Controversies at law and in equity 
arising in the course of bankruptcy proceedings" involve questions 
between the receiver or trustée representing the bankrupt and his gên- 
erai creditors, as such, on the one hand, and adverse claimants on the 
other, concerning property in the possession of the receiver or trustée 
or of the claimants, to be litigated in appropriate plenary suits, and 
not affecting directly administrative orders and judgments, but only 
the extent of the estate to be distributed ultimately among gênerai 
creditors. Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. 
Ed. 725 ; United States Fidelity Co. v. Bray, 225 U. S. 205, 217, 32 
Sup. Ct. 620, 56 L. Ed. 1055; In re Mueller, 135 Fed. 711, 68 C. C. 
A. 349; In re Friend, 134 Fed. 778, 67 C. C. A. 500. 

[2] Did the landlord's pétition in the bankruptcy court institute a 
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"proceeding in bankruptcy" of an administrative character, or did it 
présent a "controversy arising in the course of bankruptcy proceed- 
ings" in the nature of a suit in equity? If of the former class, our 
jurisdiction to review would attach under section 24b or 2Sa as might 
be appropriate to the particular proceeding in bankruptcy. If of the 
latter class, our jurisdiction could be invoked only under section 24a. 
For a defeated party is not at Hberty to disregard the appropriate 
appellate remedy provided for his case and choose some other that 
may better suit his inclination or convenieaice. Matter of Loving, 224 
U. S. 187, 32 Sup. Ct. 446, 56 L. Ed. 725 ; United States v. Beatty, 
232 U. S. 463, 34 Sup. Ct. 392, 58 L. Ed. 686; In re Friend, 134 Fed. 
778, 780, 67 C. C. A. 500. And this remains true although the appel- 
late court may allow a writ of error which is addressed to questions 
of law involved in a "proceeding in bankruptcy" to stand as a péti- 
tion to review and revise, since both are ranged on the same side of 
the demarcating line and the methods are substantially alike. Freed 
V. Central Trust Co., 215 Fed. 873, 132 C. C. A. 7. 

If a creditor files and asks the allowance of a claim as an unsecured 
créditer, he plainly institutes a "proceeding in bankruptcy." And if 
in connection with the présentation of such a claim he asserts grounds 
why in the distribution of the proceeds of the estate he should be 
given priority over other gênerai creditors (as in Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; Mat- 
ter of Eoving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725 ; In 
re Streator Métal Stamping Co., 205 Fed. 280, 123 C. C. A. 444), the 
matter so presented nevertheless remains a "proceeding in bankrupt- 
cy." And even if the trustée in his answer admits and allows the 
gênerai claim and contests only the creditor's right to priority, the 
nature of the proceeding is not affected. Loving and Streator Cases, 
supra. On the other hand, it is clear that if a claimant is in posses- 
sion of chattels under a bill of sale or mortgage, and if subséquent 
to his possession a pétition in bankruptcy is filed and an adjudication 
in bankruptcy had against his grantor or mortgagor, and if thereafter 
the receiver or trustée of the bankrupt estate disputes the holder's 
right of possession, a controversy arises which is outside of the mat- 
ter of the administration of the bankrupt estate. The property in 
question has not corne into the custody of the bankruptcy court or of 
the receiver or trustée under and by virtue of the adjudication. If 
the holder maintains his possession and the trustée is compellcd to 
bring a suit against him either in the bankruptcy court or some other 
court to cancel the alleged title or lien and to recover the property, 
the resulting order or decree could not be reviewed under 24b or 
25a for the reason that the proceeding resulting in such order or de- 
cree was not a "proceeding in bankruptcy" within the administration of 
the estate. And the essential nature of the controversy respecting the 
holder's title or lien cannot, in our opinion, be affected by the question 
whether the suit to détermine the validity of the alleged title or lien 
is begun by the pétition or bill of the trustée or of the adverse claim- 
ant. Where the adverse claimant in possession of chattels turns them 
over to the trustée subject to his rights, for the purpose of having the 
216 F.— 56 
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bankruptcy court adjudicate his rights upon his pétition, the property, 
thoiigh then in the possession of the trustée, has not come into the 
hands of the trustée under and by virtue of the adjudication, and the 
controversy is no less a controversy between the trustée and an adverse 
claimant than it would be if the claimant had retained possession and 
compelled the trustée to take the initiative. This must be so, because 
even where the property has been received by the trustée directly from 
the bankrupt under and by virtue of the adjudication, it is authorita- 
tively held that the pétition of one who asserts a right of possession, ei- 
ther by virtue of a title or by virtue of a Uen, présents a "controversy" 
as distinguished from a "proceeding in bankruptcy." Hewit v. Berlin 
Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986; Whit- 
ney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Knapp 
v. Milwaukee Trust Co., 216 U. S. 553, 30 Sup. Ct. 412, 54 L. Ed. 610. 

Against the conclusion that the order or decree of the bankruptcy 
court was made in the settlement of a "controversy" between the trus- 
tée and an adversary who claimed a lien upon and right of possession 
of spécifie chattels, it is urged that the claimant's pleading should be 
construed as a présentation of a claim of a gênerai creditor for allow- 
ance, accompanied by a statement of grounds why he should be given 
priority in the ultimate distribution of assets over other gênerai cred- 
itors. Counsel insist that this construction of the pleading is permis- 
sible because it contains a statement of the amount of rent due from 
the bankrupt and asks that the trustée be ordered to pay the amount 
thereof. But no adverse claimant could set up his right in and to cer- 
tain spécifie chattels under his lien without disclosing the fact and 
amount of the debt secured by the lien. And the pétition in this case, 
as in every such rase, asks a mandate upon the trustée to pay money 
only in the event that the spécifie chattels hâve been sold pending the 
détermination of the adverse claimant's rights. 

Inasmuch as the adverse claimant's pétition and the trustee's an- 
swer formulated only an issue concerning the title and right of pos- 
session of certain chattels {or the proceeds of sale in lieu thereof), the 
fact that the référée gratuitously aJlowed the amount of rent and costs 
as a gênerai claim cannot couvert the "controversy" into a "proceed- 
ing in bankruptcy." The only matter taken from the référée to the 
District Judge was the issue in the équitable controversy; and the 
correctness of the decree on that issue is not determinable by us under 
section 24b. 

The pétition to review and revise is therefore dismissed for lack of 
jurisdiction. 
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In re ORR et al. 

AUSTRIAN V. CENTRAL TRUST Co' OF ILLÎXOIS. 

(Circuit Court of Appeals, Seventh Circuit August 12, 1D14.) 

No. 2086. 

Pétition to Review and Revise Order of the District Court of the United 
States for the Eastern Division of the Northern District of Illinois, in Bank- 
ruptcy. 

In the matter of bankruptcy proceedings of Bertha S. Orr and Hannah 
Store, dolng business as the Lake Shore Catering Company. Mamie R. Aus- 
trian flled an adverse elaim to certain chattels in the possession of the Cen- 
tral Trust Company of Illinois as the bankrupts' trustée, and, such claim be- 
ing denied, filed a pétition to review and revise. Dismissed. 

Cari Meyer, of Chicago, 111., for petitioner. 

Fred D. Silber and Clarence J. Silber,-both of Chicago, 111., for respondent 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Thls pétition to review and revise présents a situ- 
ation in ail materlal respects exactly the same as that considered in the Case 
of the Breyer Printing Co. (No. 2084) 216 Fed. 878, herewith decided. For 
the reasons thereln set forth, we are constrained to hold that the matter be- 
fore the District Court in bankruptcy was a "controversy arising in the 
course of bankruptcy proceedings," and not a "proceedlng in bankruptcy." 

The pétition to review and revise is theref ore dismissed for lack of juris- 
diction. 



UOTTED STATES v. BOARD OF COM'RS OF OSAGE COUNTT, 

OKL., et al. 

BOARD OF COM'RS OF OSAGE COUNTY, OKL., et al. v. UNITED 

STATES. 

(Circuit Court of Appeals, Eighth Circuit. August 20, 1914.) 

Nos. 4073, 4074. 

Taxation (§ 181*) — Lands or Osaqe Indian Alloteees — Homestead asd 
Surplus Lands. 

Act June 28, 1906, c. 3572, § 2, par. 4, 34 Stat. 541, provides that home- 
stead lands of Osage Indian allottees "shall be inaliénable and nontaxa- 
ble until otherwise provided by act of Congress," and that their surplus 
lands "shall be Inaliénable for 25 years except as hereinafter provided." 
Paragraph 7 authorizes the Secretary of the Interior in hls discrétion 
to issue a ccrtificate of competency to any adult member of the trlbe au- 
thorlzing him to sell and convey any of hls lands "except hls homestead, 
which shall remain inaliénable and nontaxable for a period of 25 years 
or during the life of tbe homestead allottee." It further provides that 
on the issuance of such certificate the surplus lands of the allottee "shall 
become subject to taxation," but that In cases where no such certificate 
is issued they "shall be nontaxable for the period of three years from 
the approval of thls act," except in case of the death of the aUottee. 
HeUi, that as to homesteads the restrictions against taxation were coex- 
tensive with those against aliénation, and that in any case such lands 
were not taxable for 25 years, or until after the death of the allottee in 
case he had received a certificate of competency; that the surplus lands 
remained nontaxable for a period of three years, unless a certificate of 

•For otber cases see same topic & S ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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competency was Issued to the allottee or In case of his death, In elther 
of whlch cases they became taxable at once. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 45; Dec. Dig. 
§ 181.*] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Suit in equity by the United States against the Board of County 
Commissioners of Osage County, Okl, and others. From the decree, 
both parties appeal. Affirmed. 

See, also, 193 Fed. 485. 

Preston A. Shinn and Isaac D. Taylor, both of Pawhuska, Okl. 
(Charles J. Kappler, of Washington, D. C, on the brief), for the 
United States. 

Charles M. Cope, Co. Atty., of Pawhuska, Okl, and Charles L. 
Moore, Asst. Atty. Gen., of Oklahoma (Charles West, Atty. Gen., 
of Oklahoma, on the brief), for Board of Com'rs of Osage County, 
Okl., and otherâ. 

Eefore HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The government brought this suit to re- 
strain the collection of taxes levied upon allotments of Osage Indians. 
Two classes of allotments are involved, homesteads and surplus lands. 
Each of thèse is subdivided in the bill, but in the disposition which wa 
make of the case those différences become unimportant. The trial 
court held the homesteads to be nontaxable, and issued the injunction 
prayed, and canceled the levy as a cloud upon the title. It held sur- 
plus lands to be taxable, and denied any relief as to them. Défend- 
ants appealed from the first part of the decree, and the government 
from the last part. 

The Osage allotments were made under the act of June 28, 1906, 
34 Stat. at Large, 539. Each Indian is given three tracts of 160 acres 
each. Subdivision 4 of section 2 of the act then proceeds as follows : 

"Each member of said tribe shall be permltted to designate whlch of hls 
three sélections shall be a homestead, and the same shall be inaliénable and 
nontaxable until otherwise provided by act of Congress. The other two sé- 
lections of each member, together with his share of the remaintng lands al- 
lotted to the member, shall be known as surplus lands, and shall be inaliéna- 
ble for twenty-five years, except as hereinafter provided." 

The seventh subdivision of the same section empowers the Secretary 
of the Interior, upon pétition of any adult member of the tribe, to 
issue to such member a certificate of competency — 

"authorizing him to sell and eonvey any of the lands deeded him by reason 
of this act, except his homestead, which shall remain inaliénable and non- 
taxable for a period of twenty-five years, or during the life of the homestead 
allottee ; provided, that upon the issuance of such certiflcates of competency, 
the lands of such member, (except his or her homestead), shall become Bub- 
ject to taxation, and such member, except as herein provided, shall hâve the 
rlght to manage, control and dispose of his or her lands, the same as any 

♦For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe. 



citizen of the United States; provided, that the surplus lands shall be non- 
taxable for tbe period of three years from the approval of thls act, except 
where certificates of competency are issued, or in case of the death of the 
allottee, unless otherwise provlded by Congress." 

We had the foregoing provisions of section 2 before us in the case 
of Aaron v. United States, 204 Fed. 943, 123 C. C. A. 265. We there 
held that the homesteads of Osage Indians, to whom certificates of 
competency had not been issued, were inaliénable "until otherwise 
provided by act of Congress," and that the homesteads of such In- 
dians holding certificates of competency were inaliénable "for a period 
of twenty-five years, or during the life of the homestead allottee." 
We also held that this restriction was not personal to the allottee, 
but ran with the land. Ail that is said in that opinion as to the re- 
striction against aliénation applies equally to the restriction against tax- 
ation. The statute makes no distinction between the two classes of 
restrictions, and none can properly be made by the court. The déci- 
sion of the trial court, the'refore, as to homesteads, was clearly right. 

Except as to Indians holding certificates of competency, as provid- 
ed in subdivision 7, the last sentence of subdivision 4 makes ail surplus 
lands allotted to Osage Indians "inaliénable for twenty-five years." 
Because of this restriction the government urges that we should, by 
implication, hold the lands to be nontaxable pursuant to the doctrines 
declared in United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 
47 L. Ed. 532. But we cannot be governed by implications against 
the express language of the statute. The act shows plainly that Con- 
gress had in mind the distinction between nontaxability and nonalien- 
ability. It expressly provided that the homesteads should be inaliéna- 
ble and nontaxable, but as to surplus lands it is provided, in the next 
sentence, that they shall be "inaliénable" only. The same distinction 
is made in subdivision 7. Not only did Congress hâve this distinction 
clearly in mind, but in the second proviso of paragraph 7 it enacted 
that the surplus lands shall be nontaxable for the period of three years 
from the approval of this act. The irrésistible import of this language 
is that after the expiration of the three-year period surplus lands 
should be taxable; also that they would hâve been taxable during 
the three-year period had it not been for the proviso. Exceptions from 
a power establish the power as well as define its limits. Gibbons v. 
Ogden, 9 Wheat. 1, 190, 6 L. Ed. 23. 

This clear import of the language of the statute is reinforced by 
its history. As originally introduced in the House, subdivision 4 pro- 
vided that surplus lands should be "nontaxable and inaliénable for 
twenty-five years." In the Senate numerous amendments to the stat- 
ute were proposed. The Secretary of the Interior addressed a letter 
to C. F. Larrabee, the acting Commissioner of Indian Afïairs, request- 
ing his views upon thèse amendments. One of the amendments pro- 
posed to strike out the words "nontaxable and" in the last clause of 
subdivision 4, relating to the surplus lands. Speaking of this amend- 
ment as one which would make the "surplus lands subject to taxa- 
tion," Mr. Larrabee said: "This office sees no spécial objection to this 
provision." There was also an amendment which, in the judgment of 
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the commissioner, woiild hâve made homesteads taxable. Speaking 
of both of thèse subjects he proceeds in his letter as foUows: 

"The office strongly opposes the flrst proposed amendment providing for 
the collection of taxes on the homesteads. This Is in direct confiict with the 
provision in Unes 8 and 9 on page 6, which déclares that the homestead sball 
be inaliénable and nontaxable, untll othérwise provlded by act of Congress. 
Certainly the homesteads of the Indlans should be free from taxation as long 
as they are held in trust for the beneflt of the allottees. Such bas been the 
invariable policy of the government from the time the Indiau allotments were 
made, and it is thought that an exception should not be made in the case of 
the Osages. But I see no spécial objection to the alternative amendment 
which provides merely for the payment of taxes on the surplus lauds. It Is 
belleved that the Osage Indlans should be required to pay taxes on their sur- 
plus lands, the same as cltlzens of Oklahoma Territory. There occurs to me 
no valid reason why the Indlans should not be required to bear theîr share 
of the burden of the state and county maintenance through taxation on thelr 
surplus lands." 

This letter was submitted to the Senate by the Committee on In- 
dian Affairs in support of its proposed amendment striking out the 
words "nontaxable and." The amendment was agreed to, and was 
afterwards concurred in by the House. This seems to leave no doubt 
of the intent of Congress to make surplus lands taxable. 

We are unable to iind in the records of Congress the origin of the 
second proviso of the seventh subdivision, which reads as follows: 

"Provided that the surplus lands shall be nontaxable for the period of 
three years from the approval of this act, except where certlflcates of con>- 
petency are issued or in case of the death of the allottee." 

Its purpose, however, seems to us reasonably plain. Congress first 
intended to suspend the taxability of surplus lands for the period of 
three years. From this exemption it excepted the surplus lands of 
Indians who died during the three-year period, or who should receive 
certificates of competency during that time. 

We agrée with the views expressed by the trial court that oil, gas, 
coal, and other minerais contained in allotments to Osage Indians, 
do not pass by the allotment or become subject to taxation. They 
are expressly reserved to the tribe. This restriction is imposed by 
the nation. No act or omission of the Indians or of state authoritiCs 
can impair it. Bowling v. United States, 233 U. S. 528, 34 Sup. Ct. 
659, 58 L. Ed. 1080. 

The decree of the trial court is afïirmed. 
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In re GOLDSTEIN et al. 

BENJAMIN et al. v. CENTRAL TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit August 12, 1914.) 

No. 2016. 

1. Bankruptct (§ 439*) — ^Administration of Estâtes — Stjmmaet Obdkrs — 

Review. 

Jurlsdiction to review a summary order in bankniptcy proceedings is 
by original petttion under Bankr. Act July 1, 1898, c 541, § 24b, 30 Stat 
553 (U. S. Comp. St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. § 915 ; Dec. Dlg. 
i 439.* 

Appeal and review in bankniptcy cases, see note to In re Eggert, 43 
C. O. A. 9.] 

2. Bankruptct (§ 209*) — Administration — Obtaining Assets — Adverse Ti- 

TLE— Possession as Agent ob Bailee — ^^Summakt Proceedings. 

Where there Is a claim o( adverse tltle to property of bankrupts, based 
on a transfer antedating bankruptcy, a plenary suit must be brought by 
tlie trustée, in whicb ttie adverse claim may be trled and adjudicated ; 
but wliere tlie property is in tlie physical possession of a tliird person, or 
of an agent of the bankrupts, or of an offlcer of a bankrupt corporation, 
who refuses to deliver the property to tlie bankrupts' trustée, lie may re- 
cover it by means of a summary order in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 318; Dec. 
Dig. § 209.*] 

3 Bankruptct (§ 212*) — Recovebt or Assets — Noncolorable Claim. 

Where a bankrupt's trustée institutes summary proceedings to recover 
property in the hands of a thlrd person, a noncolorable claim, requiring 
dismissal of the proceedings at the claimant's instance, substantially ap- 
pears as soon as the claimant présents his verified answer, which is un- 
met by the trustée, or which, if met by a replication, Is supported by 
swom testimony of facts which, if true, would show title and possession 
antedating the pétition In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 236; Dec. 
Dig. § 212.*] 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
IlHnois, in bankruptcy. 

In the matter of bankruptcy proceedings of Morris Goldstein and 
Benjamin Mosesan. Pétition to revievir a summary order directing 
Benjamin Bros, to pay the Central Trust Company, as the bankrupts' 
trustée, $8,375 for goods alleged to hâve been f raudulently transferred 
by the bankrupts. Reversed, with directions. 

This is an original pétition to review and revise a summary order of the 
District Court directing Benjamin Bros, to pay to the trustée in bankruptcy 
the sum of $8,375. 

On December 30, 1912, an involuntary pétition In bankniptcy was filed 
against Goldstein and Moseson. Adjudication was entered February 10, 1913. 
Later the Central Trust Company was elected trustée. 

Prior to May 10, 1913, the judge of the District Court conducted an investi- 
gation to discover assets of the bankrupts. During this investigation Benja- 
min Bros, vvere brought into court and gave their testimony. At this time 
no issue of law or fact had been formed for the adjudication of any rights 
of Benjamin Bros. 

■•For other cases see same toplc & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On May 10, 1913, the trustée flled Its pétition, alleging tliat on December 
24, 1912, six days before the Involnntary pétition in banUruptcy was liled, 
Goldstein and Moseson bad transferred goods amounting to $8,375 to Benja- 
min Bros. ; that Benjamin Bros, «aused Goldstein and Moseson to issue to 
tbem fictitious bills of sale, for wbicb Goldstein and Moseson received no con- 
sidération; that Benjamin Bros, sold a large part of the property and com- 
mlngled the rematuder with their own, so tbat the trustée could not identify 
tbem. Wherefore the trustée prayed for an order on Benjamin Bros, to show 
cause why they should not pay $8,375 to the trustée. 

Benjamin Bros, filed their verifled answers, objeeting to the summary pro- 
ceedlng, denying that they had received any of the goods as agents or bailees 
of Goldstein and Moseson, and aTerrlng that prior to the Institution of bank- 
ruptcy proceedings they had bought and paid for the goods, and had taken 
possession and were retaining possession of tbem and of the proceeds of sale 
as their own. 

No replication was filed. A hearlng was had by submltting to the court a 
transcript of the testimony given by witnesses at the court's Investigation to 
discover assets. In their testimony Benjamin Bros, detailed on oath their 
purchase and taking possession of the goods on December 24, 1912. 

E. N. Zoliiie, of Chicago, 111., for petitioner. 
Martin J. Isaacs, of Chicago, 111., for respondent. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

JAKER, Circuit Judge (after stating the facts as above). [1] Ju- 
risdiction to review a summary order in bankruptcy proceedings is by 
original pétition under section 24b. Mueller v. Nugent, 184 U. S. 1, 
22 Sup. Ct. 269, 46 h. Ed. 405 ; In re Blum, 202 Fed. 883, 121 C. 
C. A. 241 ; Shea v. Lewis, 206 Fed. 877, 124 C. C. A. 537; In re York- 
ville Coal Co. (C. C. A.) 211 Fed. 6Ï9. 

[2] "There are two classes of cases arising under the act of 1898 
and controUed by différent principles. The first class is where there 
is a claim of adverse title to property of the bankrupt, based upon a 
transfer antedating the bankruptcy. The other class is where there is 
no claim of adverse title based on any transfer prior to the bank- 
ruptcy, but where the property is in the physical possession of a third 
party, or of an agent of the bankrupt, or of an offîcer of a bankrupt 
corporation, who refuses to deliver it to the trustée in bankruptcy. 
In the former class of cases a plenary suit must be brought, eitlier at 
law or in equity, by the trustée, in which the adverse claim of title 
can be tried and adjudicated. In the latter class it is not necessary to 
bring a plenary suit, but the bankruptcy court may act summarily and 
may make an order in a summary proceeding for the delivery of the 
property to the trustée, without the formality of a formai litigation." 
Babbitt V. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 
Ann. Cas. 969. 

As the claim of Benjamin Bros, was "based upon a transfer ante- 
dating the bankruptcy," it belonged to the class requiring a plenary 
suit, unless the claim was merely "colorable." 

[3] The District Court may pursue the summary method ,to the 
point of ascertaining that the alleged adverse claim is substantial and 
not merely colorable. But substantiality appears as soon as the claim- 
ant, in response to the rule to show cause, présents his verified answer, 
which is unmet by the trustée, or which, if met by a replication, is 
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supported by swom testimony of facts which, if true, would show 
title and possession antedating the pétition in bankruptcy. A conclu- 
sion that the alleged adverse claim is a cover for the claimant's posses- 
sion as agent or bailee of the bankrupt cannot be permitted to be 
reached by the District Court's rejection of the sworn answer and 
testimony, and thereupon finding that the alleged adverse claim is 
fraudulent. That end can only be attained if it is the just conclusion 
of a due trial of a plenary suit. Cases supra. 

The order is reversed, with the direction to dismiss the summary 
proceeding. 



In re GOLDSTBIN et al. PELLER v. CENTRAL TRUST CO. 

MOSESON V. SAME. 

(Circuit Court ot Appeals, Seventh Circuit August 12, 1914) 

Nos. 2018 and 2019. 

Bankeuptct (§ 288*) — Absets — Owneeship — Transfeb — Summaet Proceed- 

INGS. 

Where, in a proceeding by a bankrupt's trustée to recover assets trans- 
ferred by the bankrupts to the clalmants, they appeared and objected to 
summary disposition of their rights, denied that they had obtained or 
held possession as the bankrupts' agent or bailee, and filed answers and 
gave testimony of facts which, if true, showed title and possession in 
themselves prior to the Institution of bankruptcy proceedings, it was the 
duty of the court to dismiss the proceeding and remit the trustée to its 
remedy by plenary action. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
DIg. § 288.*] 

Pétitions to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois, in Bankruptcy. 

In the matter of bankruptcy proceedings of Morris Goldstein and 
Benjamin Moseson. Separate proceedings by the Central Trust Com- 
pany against Sam Peller and against Ida Moseson to recover posses- 
sion of assets alleged to be in the possession of the défendants. On 
pétitions to review and revise orders overruling objections to the trial 
of the issue by summary proceedings in bankruptcy. Reversed. 

B. M. Shaffner, of Chicago, 111., for petitioner Peller. 
Bernard J. Brown, of Chicago, 111., for petitioner Moseson. 
Martin J. Isaacs, of Chicago, 111., for respondent 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Peller in one case and Ida Moseson in 
the other were in possession of property which they respectively had 
obtained from Goldstein and Moseson before the involuntary pétition 
in bankruptcy was filed. Each objected to a summary disposition of 
his rights, denied that he obtained or held possession as agent or bailee 
of Goldstein and Moseson, and filed answers and gave testimony of 
facts which, if true, showed title and possession in himself prior to the 
institution of the bankruptcy proceeding. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For the reasons given in cause No. 2016, 216 Fed. 887, 133 C. C. 
A. 91, herewith decided, the order in each of thèse cases is reversed, 
with the direction to dismiss the summary proceeding. 



In re LUKBN. 

McKEY V. STEGEB. 

(Circuit Court of Appeals, Seventh Circuit. August 12, 1914.) 

No. 2062. 

Baitkbtjptct (§ 288*) — Liens — ^Teial— Summaey PROCEEDiNas. 

Where a elalmant's right to hold certain clotli seized under a dlstress 
warrant against a bankrupt prior to the institution of bankruptcy pro- 
ceedings depended on the détermination of the légal question whether the 
lien was indisputably obtained through légal proceedlngs within four 
months prier to the flling of the pétition, as provlded by Bankr. Act July 
1, 1898, c. 541, § 67f, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3450), the 
claim of the validity of sueh lien on undisputed facts was not so void of 
color as to authorize the bankruptcy court to détermine It by summary 
proceediûgs over claimant's protest. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
Dlg. § 288.*] 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois, in Bankruptcy; George A. Carpenter, Judge. 

In the matter of bankruptcy proceedings of William M. Luken. 
Proceeding by Frank M. McKey, as the bankrupt's trustée, to recover 
100 bolts of cloth seized by John V. Steger under a distress warrant 
prior to bankruptcy. Claimant objected to the maintenance of sum- 
mary proceedings, which were thereupon dismissed, whereupon the 
trustée filed a pétition to review and revise. Aiîirmed, and pétition 
dismissed on its merits. 

Harry L. Shaver, of Chicago, 111., for petitioner. 

Allen G. Mills, of Chicago, 111., for respondent. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. On July 24, 1913, an involuntary pétition 
in bankruptcy was filed against Luken. Shortly afterwards he was 
adjudicated a bankrupt and McKey was elected trustée. About three 
weeks before the institution of the bankruptcy proceedings respondent 
Steger had caused a distress warrant to be served upon Luken, and 
had seized 100 bolts of cloth l:hen belonging to Luken. The following 
October the trustée filed a pétition in the bankruptcy court praying 
for a summary order upon Steger to turn over to the trustée the 100 
bolts of cloth seized by Steger under the distress warrant. Steger en- 
tered his spécial appearance to contest the summary jurisdiction of the 
bankruptcy court, and alleged that prior to the institution of the bank- 
ruptcy proceedings he was in the actual possession of the 100 bolts 
of cloth and was asserting his right to retain possession by virtue of 
the distress warrant. On a hearing of the summary pétition and the 

•For other cases see same toplc & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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plea to the jurisdiction, the référée f ound that Steger at and before the 
filing of the pétition in bankruptcy was in possession of the property 
in question, claiming a lien thereon adversely to the bankrupt, and 
thereupon dismissed the pétition for vvant of summary jurisdiction. 
This order of dismissal was confirmed by the bankruptcy court, and 
the correctness thereof is presented to us by this original pétition to 
review and revise. 

In the Case of Goldstein and Moseson, 216 Fed. 887, 133 C. C. A. 
91, No. 2016, herewith decided, we held that a controversy between 
the trustée and a person who prior to the bankruptcy proceedings was 
in the actual possession of property under a claim of right should not 
be determined by the bankruptcy court under its summary jurisdiction 
against the protest of the adverse holder unless the adverse claim was 
without color. We found the adverse claim in that case to be sub- 
stantial because in respect to the facts there was a conflict which, over 
the adverse claimant's protest against summary process, could only be 
settled properly in a plenary suit. In the présent proceeding there is 
no conflict about the facts, and the trustée therefore contends that the 
bankruptcy court had summary jurisdiction to compel Steger to sur- 
render possession by the summary process of a contempt order or oth- 
er summary means. His argument is that, inasmuch as the distress 
warrant was served within four months prior to the filing of the péti- 
tion in bankruptcy, it was therefore a lien through légal proceedings 
which was rendered null and void by section 67f of the Bankruptcy 
Act. In the case of a judgment or an attachment or other lien which 
was indisputably "obtained through légal proceedings" within four 
months prior to the filing of the pétition in bankruptcy, the légal pro- 
ceedings being taken against the défendant therein while the défendant 
was insolvent, we might hâve no difficulty, the facts being undisputed, 
in determining that the adverse holder's claim of légal right to retain 
possession was so clearly without substance, so void of color, as to 
bring him within the summary jurisdiction of the bankruptcy court. 
But it seems to us that a controversy may be as substantial in regard 
to the légal rights of a party on undisputed facts as is a controversy 
wherein the only conflict is on the facts. Our observation and ex- 
périence is that there are fully as many controversies in plenary suits 
over the question of légal rights on undisputed facts as there are con- 
troversies respecting the facts. Among the bankruptcy cases we hâve 
found no précédents wherein this question bas been considered; but 
in our opinion précédents in the Suprême Court concerning its own 
jurisdiction are so analogous that they are applicable. In determining 
whether a writ of error from the highest court in a state is entertain- 
able, the Suprême Court considers whether the asserted légal right is 
substantial or merely colorable. If, on the undisputed facts, the as- 
serted légal right is only a bare assertion, if it has no basis whatever 
in reason to sustain it, or if it is an assertion in the face of a clear and 
thoroughly settled line of adjudications in that court, the jurisdiction 
is denied atid the writ is dismissed. New Orléans Water Works v. 
Louisiana, 185 U. S. 336, 22 Sup. Ct. 691, 46 L. Ed. 936; Equitable 
Assurance Society v. Brown, 187 U. S. 308, 314, 23 Sup. Ct. 123. 47 
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L. Ed. 190; Deming v. Carlisle Packing Co., 226 U. S. 102. 33 Sup. 
Ct. 80, 57 L. Ed. 140; Consolidated Turnpike Co. v. Norfolk & Océan 
View Railway Co., 228 U. S. 596, 600, 33 Sup. Ct. 605, 57 L. Ed. 982 ; 
United States ex rel. Brown v. Lane, 232 U. S. 598, 34 Sup. Ct. 449, 
58 L. Ed. 748. On the other hand, the reports abound in cases where 
on undisputed facts there hâve been most substantial controversies re- 
specting légal rights. 

In the présent case the distress warrant certainly was not a judgment 
or an attachment. If it cornes at ail within section 67f, it cornes under 
the heading "Other Liens Obtained through Légal Proceedings." This 
is a very gênerai expression, and its applicabiHty to the distress war- 
rant can only be determined by solving the problem whether the lien 
of a distraint in Illinois is obtained through légal proceedings. In sup- 
port of his contention that the landlord's lien is obtained through légal 
proceedings, the trustée cites the Illinois statutes and numerous Illi- 
nois décisions, and relies particularly on In re Joslyn, 2 Biss. 235, Fed. 
Cas. No. 7,550, and Morgan v. Campbell, 22 Wall. 381, 22 L. Ed. 796, 
both cases under a previous bankruptcy law, while the respondent cites 
Illinois décisions and fédéral cases in varions circuits, and relies par- 
ticularly on Henderson v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 56 
L. Ed. 1233, under the présent bankruptcy law as applied to provisions 
of the Georgia Code, which the respondent contends are much less 
favorable to the landlord's contention that his lien is one not obtained 
through légal proceedings than are the provisions of the Illinois stat- 
utes. We hâve looked into the question of the merits of respondent's 
lien to the extent of being satisfied that an answer could be given only 
after a most careful study and considération of the numerous cases 
cited, and after a comparison of the Georgia provisions with those of 
Illinois in order to détermine whether Henderson v. Mayer is of con- 
trolling eftect upon respondent's asserted légal right. In short, we are 
quite satisfied that the controversy presented by the adverse claimant 
herein is a very substantial one. 

The order of the District Court in dismissing the summary proceed- 
ing was correct, and this pétition to review and revise that order is 
therefore dismissed on the merits. 



CONT^BT CAMBEA CO. v. MULTISCOPE & FILM CO. f 

(Circuit Court of Appeals, Eighth Circuit. July 27, 1914.) 

No. 4172. 

1. Pleading (I 367*) — Indefiniteness of Complaint — Waivee ci- Objection. 
Under Oen. St. Minn. 1913, § 7770, which provides that, "if the alléga- 
tions of a pleading are so indefinlte or uncertain that the précise nature 
of the charge or défense is not apparent, the court may strike it out on 
motion or require it to be amended," objection to pleadings for such de- 
fects must be taken by motion, and eannot be raised for the flrst time lu 
an appellate court. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 64, 1173-1193 j 
Dec. Dig. § 367.*] 

•For other casea see saine topio & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearlng denled October 5, 1914. 
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2. CONTKACTS (§ 10*) — VaLIDITY — MUTUALITT OF OBLIGATION. 

A contract by which one party pays a valuable considération to the 
other party, who agrées to sell to the first party ail of a certain class ot 
goods hé may wish to buy, is not Invalld, for want of mutuallty, because 
the first party does not obligate himself to purehase. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 21-40; Dec. 
Dig. § 10.*] 

3. CONTEACTS (§ 10*) VAUDITT MUTtTALITY OF OBLIGATION. 

A contract by which the sole maker of a patented article agrées to eup- 
ply such articles to a dealer having an establlshed trade therein Is not 
Invalld, for want of mutuallty, because the dealer does not expressly ob- 
ligate himself to buy from the other party. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 21-^0; Dec. 
Dig. § 10.* 

Mutuallty in contracts, see notes to American Cotton 011 Co. v. Klrk, 15 
O. C. A. 543; Oakland Motor Co. v. Indiana Automobile Ce, 121 C. C. 
A. 326.] 

4. Patents (§ 216*) — Contbacts — Validitt — Cebtainty — Time of Peefobm- 

ANCE. 

A contract by the owner of a patent, who la the sole manufacturer of 
the patented article, to supply the same to a dealer as requlred, is not in- 
valld because no length of tlme is specifled, but wlll be construed as In- 
tended to remain In force during the life of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 329; Dec. Dig. 
I 216.*] 

5. Sales (§ 416*) — Action for Breach of Contract — Evidence. 

In an action for breach of a contract by défendant to supply plaintiff 
with such quantitles of a certain style of patented caméra as plaintiff 
might order, évidence that the caméras designated were Imperfect, and 
not usable or salable wlthout Improvement, vfas not matter of défense, 
but was immaterial. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1171, 1172; Dec. 
Dig, § 416.*] 

In Error to the District Court of the United States for the District 
of Minnesota ; Charles A. Willard, Judge. 

Action at law by the Multiscope & Film Company against the Con- 
ley Caméra Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Charles Lederer, of Chicago, 111. (Sidney Adler, of Chicago, 111., and 
Tawney, Smith & Tawney, of Winona, Minn., on the brief), for plain- 
tif! in error. 

Edward Lees, of Winona, Minn. (M. B. Webber, of Winona, Minn., 
and Simmons & Walker, of Racine, Wis., on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

TRIEBER, District Judge. The plaintiff sought to recover dam- 
ages for the breach of two contracts, one executed on November 20, 
1907, and the other on December 2, 1908 ; but as the court below held 
that there could be no recovery on the first contract, and the cause 
was tried solely for the alleged breach of the second contract, the first 
need not be considered. 

•For other cases see mme topic & J numbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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The complaint allèges the exécution of a contract, which is as fol- 
lows: 

"This agreement wltnesseth, that the Multiscope & Film Company, a cor- 
poration of Wiseonsln, flrst party, has sold and asslgned, and by thèse prés- 
ents does grant, bargaln, sell and assign, to Conley Caméra Company, a cor- 
poration o( Minnesota, second party, for and In considération of the sum of 
five hundred dollars ($500.00) , and an order for not to exceed nine thousand 
dollars ($9,000) worth of photographie wooden ware, which second party 
agrées to pay for within twenty days from date of invoice and acceptance, 
the reeeipt of whlch Is hereby acknowledged, ail those letters patent of the 
United States of America, title to which is now in said flrst party, granted for 
Improvements in panoramic caméras to varions parties, belng identlfied as let- 
ters patent of the United States of America #567,559, #671,154, #773,348 and 
#778,394, and ail other letters patent or right to letters patent issued or pend- 
Ing for improvements in panoramic caméras to or in which said flrst party 
inay hâve any rlght, tltle or Interest ; also ail those goods, merchandlse, tools, 
chattels and dies described in a separate invoice of the same bearing even 
date herewith, hereto attached and marked 'Bxhlhit A.' 

"In considération of the sale of said gopds, merchandlse, tools, chattels and 
dies by flrst party to second party, second party agrées that It will continue to 
sell to flrst party caméras (manufactured) under said letters patent and 
known as the *A1-Vista' panoramic film caméras, at the same priées whlch 
flrst party Is now paying to second party for such caméras, subject to a pro 
rata advance in case of an advance in cost of materials or labor over présent 
priées, irrespective of quantlties. 

"This agreement not to be construed as Intending that second party shall 
sell only to flrst party, it belng the Intention that said second party may sell 
such caméras without restriction, except that it is hereby expressly agreed 
that, so long as flrst party shall continue to purchase such caméras from sec- 
ond party, neither flrst party nor second party shall glve or allow in any 
way greater discounts from the llst price of such caméras than the foUowing: 

"To the jobbing trade 40 per cent, and 25 per cent, équivalent to 55 per 
cent. 

"To retall dealers 40 per cent 

"To consumer or user 20 per cent. 

"Above discounts shall not bind party of the flrst part on sale of such cam- 
éras known as 5-F style whlch it now has on haud. 

"List priées of \arious styles of said caméras shall from time to time be 
established by party of second part, not to exceed once each year, by mutual 
consent. It is further agreed that this agreement as to discount shall not &v 
ply to caméras sold to Sears, Roebuck & Co., and that there shall be no re- 
striction as to the priées at whlch said caméras may be sold to Sears, Koebuck 
& Co. 

"It is further understood and agreed that In case first party shall at any 
time give or allow, directly or indirectly, to any purchaser from it of caméras 
told to it by second party, and discounts, rebates, premlums, bonus or déduc- 
tions in price which In the aggregate shall reduce the price to such purchaser 
to a less amount than the amount above agreed upon, or In case flrst party 
shall sell Its business or shall cease dolng business at any time, or In case the 
holders of a majority of the shares of stock of first party shall seU or dispose 
of a majority of said stock, then this agreement as to the sale of caméras by 
second party to first party shall cease and détermine. 

"Further agreed and understood that this contract is not assignable on 
party of the flrst part, but that it shall bind the successor and assigns ol the 
party of the second part 

"Dated this 2d day of December, 1908. 

"Multiscope & Film Co. 

"By I^eonard J. Smith, Près. 
"Conley Caméra Company, 
"By Keriy Conley." 

It is further alleged that after the exécution of the contract the 
tbintiff complied in ail respects vvith the ternis thereof, but that the 
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défendant furnished only a small portion of the caméras, and then re- 
fused to ship any more of the caméras, although f requently requested 
by the plaintiff to do so, and informed that the plaintifï required the 
caméras mentioned in order to supply its trade and fill orders from 
its customers; that the plaintiff had a regular and established busi- 
ness in the said "Al-Vista" panoramic caméras, which, by reason of 
the refusai of the défendant to fill its orders, was destroyed. There 
are also allégations in the complaint as to the breach of the first con- 
tract, which, for the reasons above stated, it is unnecessary to set out 
herein. 

The answer of the défendant admits the exécution of the contract 
and sets up as a défense that the "Al-Vista" caméras made under the 
patents of the plaintiff were imperfect and incomplète, and could not 
be successfully operated, used, or sold. It also dénies that the plain- 
tiff has performed its part of the contract, and also contains a gênerai 
déniai. 

There was a trial and a verdict in f avor of the plaintiff for the 
damages sustained, but the damages were confined by the court to 
the profits the plaintiff would hâve made on the orders it actually re- 
ceived for thèse caméras, but which it could not fill owing to defend- 
ant's refusai to furnish them. 

[1] Before the cause was to be tried the défendant moved for a 
judgment on the pleadings, which was overruled after the plaintiff 
had amended its complaint. In our opinion, the complaint, as amend- 
ed, is sufficient, although, had the défendant, at the proper time, made 
a motion to hâve it made more spécifie, the court would no doubt hâve 
granted it. Section 7770, Gen. St. Minn. 1913, provides that: 

"If the allégations of a pleadlng are so indeflnite or uacertain that the 
précise nature of the charge or défense is not apparent, the court may strike 
It out on motion, or require it to be amended." 

The défendant made no motion, before the trial, to require the com- 
plaint to be made more definite and certain, and it is too late to raise 
it in the appellate court. Barker v. Foster, 29 Minn. 166, 12 N. W. 
460; Truesdell v. Hull, 35 Minn. 468, 29 N. W. 72. 

[2] It is also insisted that judgment should hâve been rendered in 
its favor on the pleadings, because the contract is void for want of 
mutuality, and that there is no definite time within which it is to be 
performed. It is true that an executory contract without any express 
considération passing to the party who undertakes to sell certain prop- 
erty or perform certain services, when there is no corresponding ob- 
ligation on the other party, will be void for want of mutuality. But 
this rule dpes not apply when there is a valuable considération paid by 
the one party to the other party who obligates himself to do a certain 
thing. In Joy v. St. Louis, 138 U. S. 1, 50, 11 Sup. Ct. 243, 258 (34 
L. Ed. 843), the court quotes the following excerpt from the opinion 
of Mr. Justice Brewer, then Circuit Judge, delivered in that case in 
the Circuit Court: 

"As to the objection that there is no mutuality in the contract, and there- 
fore It cannot be enforced, the Circuit Court says in its opinion: 'As to the 
objection on the ground of the want of mutuality in the contract, I thlnU it 
of little force. The respondent has been paid for the privilège that is now 
daimed. The considération, as I hâve heretofore shown, was ample; and. 
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when a party has received payment for a privilège, I do not tiilnk It can re- 
slst tlie enforcemeot of that privilège on the mère ground that it cannot com- 
pel the other party to continue ia its enjoyment' We concur in this view." 

Option contracts, whereby a party obligates himself, for a valuable 
considération, to convey certain property, are of everyday occurrence. 
In none of them is there any obligation on the part of the would-be 
purchaser to make the purchase, that being discretionary with the party 
to buy. But the obligor, having received a valuable considération, can- 
not be heard to defeat the contract because the obligations are not 
mutual, as is the case where the sole considération is a promise for a 
promise. Pomeroy on Sp. Per. § 169; Willard v. Tayloe, 8 Wall. 557, 
19 L. Ed. 501; Watts v. Kellar, 56 Fed. 1, 4, 5 C. C. A. 394, 397; 
Marthinson v. King, 150 Fed. 48, 51, 82 C. C. A. 360; Hoogendorn 
V. Daniel, 178 Fed. 765, 102 C. C. A. 213. 

[3] In the instant case the plaintiff was necessarily compelled to 
buy ail the "Al-Vista" caméras it needed to supply its customers f rom 
the défendant, as it alone, as the assignée and owner of ail the patents 
under which they could be made, could manufacture them. Therefore, 
by necessary implication, the contract compelled the plaintifif to pur- 
chase from the défendant ail thèse caméras which it required as long 
as the patents were alive. This is sufHcient. Cold Blast Transp. Co. 
v. Kansas City Boit & Nut Co., 114 Fed. 17, 52 C. C. A. 25, 57 L. 
R. A. 696; Loudenback Fertilizer Co. v. Tennessee Phosphate Co., 121 
Fed. 298, 58 C. C. A. 220, 61 L. R. A. 402; Sterling Coal Co. v. 
Silver Spring B. & D. Co., 162 Fed. 848, 89 C. C. A. 520; Golden 
Cycle Min. Co. v. Rapson Coal Min. Co., 188 Fed. 179, 112 C. C. 
A. 95. 

The fact that there is no limit to the time within which the con- 
tract is to cease does not vitiate it, in view of the facts hère existing. 
In Pierce v. Tennessee Coal & Iron R. R. Co., 173 U. S. 1, 19 Sup. 
Ct. 335, 43 L. Ed. 591, the railroad company had obligated itself, for 
a valuable considération, to give the plaintiff employment at such 
work as he could do at a certain salary per month, without specifying 
the length of time the employment was to continue. It thereafter 
discharged him. It was claimed that the contract was for a hiring 
from month to month ; otherwise, being for an indeiinite time, it was 
void. But the court construed it as being a contract of employment as 
long as he was unable to do full work and therefore the company 
was liable for a breach thereof when it discharged the plaintiff while 
he was still unable to do full work. The Suprême Court of Alabama, 
in construing the same contract, held that : 

"The contract Is sufflciently definite as to time, and bound the défendant to 
its performance so long as the plaintifC should be disabled by reïison of the in- 
juries he received, which, under the averment that he was permanently dis- 
abled, will be for life." 

In that opinion the Suprême Court of the United States concurred. 
173 U. S. 10, 19 Sup. Ct. 335, 43 L. Ed. 591. To the same efïect is 
Smith v. Duluth, etc., Ry. Co., 60 Minn. 330, 62 N. W. 392. 

[4] In the case at bar, the caméras being made under patents of 
the United States, the plaintifï after having assigned thèse patents, 
and sold ail the dies and tools necessary to make them, could not 
manufacture them itself, nor could it secure them from any other 
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person during the life of the patents. It is therefore a reasonable 
construction of the contract, in view of the rule laid down in the 
Pierce Case, that it was Umited to the life of the patents, for there- 
after others could manufacture them, and plaintiff obtain caméras from 
them. 

In McKell v. Chesapeake & O. R. R. Ce, 175 Fed. 321, 330, 99 
C. C. A. 109, 118 (20 Ann. Cas. 1097), the court held that such a con- 
tract was valid, saying: 

"A more conclusive answer ia that it should hâve been consldered by the 
parties when they made their agreement whether it would impose too great a 
hardship upon them." 

[5] It is aiso claimed that the plaintiff was estopped, but there is 
no such plea in the answer. Nor was there any proof to establish an 
estoppel. The allégation that the "Al-Vista" caméra was imperfect 
can hardly be considered as a plea of estoppel. But, assuming that 
the défendant had aftiended its answer by pleading an estoppel, the 
court did net err in excluding évidence offered by the défendant that 
the "Al-Vista" caméra was imperfect. For the reasons stated by the 
learned trial judge in excluding the évidence, this claim is untenable. 
He said: 

"There is an allégation that the caméras were imperfect, inferior, and in- 
complète, and could not be successfuUy operated, used, or sold, and that, la 
order for défendant to manufacture and successfuUy dispose of said caméras 
to the trade, it became necessary for the défendant to make many changes 
and improvements in the construction of said caméras. That might hâve been 
necessary in order to sell to the trade other than the plalntifC ; but, so far as 
the plaintiff was concerned, It was bound to take the caméras as they were 
made at first." 

If the caméras purchased by the plaintiff were imperfect, the loss 
would fall upon it, and not on the défendant. 

It is next claimed that the court erred in admitting the évidence 
offered by the plaintiff as to the measure of damages. The contention 
is that it was unsatisfactory, and that the books of the plaintiff ought 
to hâve been introduced, to show the exact cost of handling them for 
the trade. If the plaintiff's testimony as to the expenses of sale was 
unsatisfactory, the défendant had an opportunity to introduce évidence 
to rebut it. Nor was it necessary for the plaintiff to testify from his 
books as to the measure of damages. It appears from the record that 
the books of the plaintiff were in court at the trial, or, if not there, 
they could hâve been procured by a subooena duces tecum, and défend- 
ant could hâve had them introduced, or, on cross-examination of plain- 
tiff's witnesses on that point, hâve had them refer to the books. The 
testimony of plaintiff as to the damages was limited by the trial court 
to the profits on orders for the "Al-Vista" caméras which it had actu- 
ally received before the institution of this action, but could not fîll 
owing to defendant's refusai to furnish them, as it had agreed to 
do by its contract of December 2, 1908, less the expense connected with 
the sales. The défendant was permitted to show on cross-examination 
that there were overhead expenses, which had not been included by 
plaintiff's witnesses in estimating the expense of sale, and what thèse 
expenses were. It was also permitted, on cross-examination of plain- 
216 F.— 57 
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tiff's witnesses, to show what caméras were returned by customers as 
defective, and therefore no profit made on them. Thèse facts were 
evidently consid'ered by the jury in assessing the damages, as their 
verdict is for several hundred dollars less than the amount claimed 
by plaintiff's witnesses on their direct examination. The damages 
originally claimed by plaintiff were for $18,500; the damages claimed, 
after the court had limited them to the net profits on the caméras, for 
vvhich the plaintifif had received orders from its customers, but could 
not fill owing to defendant's breach of the contract, as shown by the 
direct testimony of its witnesses, exceeded $1,500. But no doubt, after 
considering the overhead expenses and the conflicting évidence on that 
point, the jury assessed the damages at $1,287.50. Upon a motion for 
a new trial, the trial court approved that finding. 

The record fails to show any error prejudicial to the défendant, and 
the judgment is therefore affirmed. 



SPIRELLA CO. T. NUBONB CORSET CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit. August 27, 1914.) 

No. 1827. 

1 Patents (§ 328*) — Vauditt— Coeset Stats. 

Tlie Beeman patent, No. 1,002,488, for a method of maklng garment 
Btays, held void for lack of patentable novelty in vlew of tlie disclosurea 
r>t tbe prlor art. 
2. Patents (§ 16*) — Invention — Careying Fobward Old Idea. 

The mère carrylng forward of an old Idea and doing what had been 
done before In substantially the same way, but wlth posslbly better ré- 
sulta, is a change not involvlng Invention. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 14, 15; Dea 
Dlg. § 16.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Spirella Company against the NuBone Corset 
Company, a New Jersey corporation, the NuBone Corset Company, 
a Pennsylvania corporation, George H. BarloW, and Joseph J. Des- 
mond. Decree for défendants, and complainant appeals. Affirmed. 

Frederick W. Winter, of Pittsburgh, Pa., and Charles Neave, of 
New York City, for appellant. 

J. C. Sturgeon, of Erie, Pa., and Joseph C. Fraley, of Philadelphia, 
Pa., for appellees. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
WITMER, District Judge. 

WITMER, District Judge. This bill in equity charges the défend- 
ants with infringement of letters patent No. 1,002,488, granted Sep- 
tember 5, 1911, on application filed November 30, 1908, to complain- 
ant, as assignée of Marcus M. Beeman, for improvenient in method 
of making garment stays. The usual défenses, déniai of infringement, 
averments of prior use of the alleged invention, and invalidity of the 
letters patent, hâve been interposed. 

*For other casea see same topic & i numbbb In Dec. £ Am. Dlgs, 1907 to date, & Rep'i Indexes 
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The parties herein are rival manufacturers of corset stays and cor- 
sets, and hâve before been in this court in a suit wherein thèse same 
complainants contended that the corset stay made by défendants in 
accordance with letters patent No. 858,763, granted to John R. Dean, 
October 22, 1907, for a corset stay made on the John R. Dean Stay 
Making Machine, patented December 6, 1910, to No. 977,515 on his 
application filed January 16, 1908, infringed letters patent No. 507,- 
875, granted to Marcus M. Beeman, October 31, 1893, for dress stay, 
and letters patent No. 645,444 granted to John P. F. White and Sam- 
uel S. Rider, March 13, 1900, for a corset stay stififener, both of which 
patents were then owned by the complainant. A décision was therein 
rendered ordering a decree to be entered against the complainant dis- 
missing the bill. 183 Fed. 984. 

The alleged infringement of the présent suit consists in the mak- 
ing on the Dean machine the Dean corset stay. It will be noted that the 
Dean machine patent antedates the application of the patent in suit, but 
it is said that stays were not commercially made on it until some time 
thereafter, and that the same was also anticipated by the Beeman im- 
provement method. Be this as it may, in view of the conclusion 
reached it will not be necessary to discuss this aspect of the case. 

[1] The patent in suit is for a method of making wire garment 
stays, the essential features of which consist in imparting to the wire, 
during the manufacture of the stay, a twist or torsional strain in or- 
der to increase the résistance of the stay against flatwise bending 
stresses in one direction as compared with the other, and also to in- 
crease the resiliency of the stay and its ability to resist a permanent 
set under bending stresses, as a resuit of which a stay of given strength 
can be formed of lighter wire than similar stays before manufactured. 

The fîrst claim of the patent only is hère involved. This spécifies 
the method in connection with a particular form of wire stay, to wit, 
one in which the wire is bent at intervais in opposite directions to 
form curved edge-forming loops or eyes and transverse Connecting por- 
tions. 

Claim 1 refers to the method as : 

"The method of formlng garment stays consisting In bending wire at lu- 
tervals and alternately in opposite directions to form curved edge-forming 
loops or eyes and transverse Connecting portions, and while so bending the 
edge-forming loops or eyes imparting a twist to the wire and tliereby placlng 
the same under Initial torsional strain." 

It will be noted that the form of stay to which the claim relates 
is one having a zigzag formation of the wire, as distinguished from 
one having a spiral formation or in which the curve runs continuously 
in the same direction. It is said that, if in this zigzag form of wire 
stay the wire is given a twist in the transverse portions or crossings 
of the stay, this will impart rigidity and resiliency to the stay as a 
whole when bent in one direction, and the patent in suit is for a 
method for producing this form of stay with a twist placing the wire 
under initial torsional strain. The patentée says that the bending 
may be performed in any suitable way and shows how it may be ".ar- 
ried out by mechanical means, as f oUows : 
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"As shown, the wlre Is taken by a flnger t and bent around a pin S to form 
a loop or eye 4, and is carrled by said flnger across the stay, as at 5, and 
carried over another pin 6 wUch then rises, and the wlre is caught by the 
opposite flnger 7 and bent around said pin 6 to form a loop or eye 8 on the 
opposite side of the stay, and Is then agaln carrled across the stay, as at 9, 
and depressed and carrled underneath the prevlously formed loop i, as at 
10. The bendlng as shown is performed by the bendlng Angers 2 and 7 hav- 
ing on their ends sloping or inclined llps 12 whlch serve to press the wlre 
downwardly whlle bendlng the same around one of the pins and carrying 
the same across the stay. The unformed portion of the wlre is held by the 
guide 13 Inclined downwardly from the plane of the formed portion of the 
stay, as shown at 14, Fig. 2, and consequently the portion of the stay form- 
ing the loops or eyes Is formed on a spiral runnlng upwardly, relatively 
speaking, whlle the transverse Connecting portions are on a spiral runnlng 
downwardly, due to the action of the Inclined llps IZ of the bending Angers 
which force the wlre underneath a prevlously formed loop or eye. The con- 
séquence is that the wire is twisted at the loops, as indicated by the spiral 
shade Unes 15, Flgs 1 and 4, and is thereby put under an Initial torsional 
strain. The loops of the fabrlcated portion of the wire are inclined or tilted 
from the plane of the stay, as shown In Fig. 2, whlle the unformed portion 
of the wire stands at the opposite angle or inclination from the plane of the 
stay. Consequently when the wire is carrled across from slde to side and 
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the eye Is tilted to brlng It to the Inolined position, a certain amount of 
twist Is necessarily given to the wlre. Thls places the wlre under an Initial 
torslonal straln. Thls manner of forming the stays, that Is, by holding the 
unformed portion of the wlre at an Incline to the formed portion of the 
stay, and carrylng the wlre across the stay and simultaneously bending it 
down, results in depresslng the edges of the loops or eyes below the normal 
plane of the stay, so that the flnlshed stay Is somewhat concave on Its lower 
slde, as shown at 16, Fig. 5." 

The bended loops in the inclined position relative to the plane of 
the stay, so that each loop may slightly overlap the next one and the 
séries of loops along either edge will hâve the shingled arrangement, 
in ribbon form somewhat concave on its lower side, it will be ob- 
served, is the characteristic feature of the stay described. It is obvi- 
ons that whenever wire is bent to this form the same resuit will fol- 
low, to wtt, a twisted condition of the wire. Now, therefore, if in- 
strumentalities of the character shown in the Beeman method patent 
were formerly used, as contended by the défendants, for the manu- 
facture of garment stays, the method covered in the patent was neces- 
sarily practiced. It appears that dress stays made from wire bent sub- 
stantially to the form shown in the patent under considération with 
alternating reversely bent loops along edge connected by cross-portions, 
with the loops inclined to the plane of the stay and overlapped and 
shingled, were known long prior to this patent. It is useless to note 
any others since Beeman's own patent of stay, heretofore noted, is the 
best embodiment of the features involved. The wire is bent to the 
same form as that shown in his method patent, and, while an edge 
view is not shown in the earlier patent corresponding to Fig. 4 of 
the patent in suit, it is obvious from the plain view, as well as from 
the description of the construction, that the loops overlapped one an- 
other at each edge of the strip, necessarily inclining them to the gên- 
erai plane of the strip, bringing them into the shingled relation to one 
another as represented. 

M. M. Beeman Dress Stay. 
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That thèse stays were manufacturée!, whereby the metliod of im- 
parting the twist to the wire resulting in the "initial torsional twist and 
set" claimed in the patent was necessarily involved, has been suffi- 
ciently evidenced by the product from a machine patented to manu- 
facture thèse stays. This machine was invented by Mr. Mallett, pat- 
ented long before the patent in suit, and discloses the instrumentalities 
for bending the wire to the form shown by both of Beeman's patents, 
which sufficiently appears from an inspection of the following draw- 
ings : 

F, W. Mallett Machine for Formlng MetalUc Stays for Garments. 




The opération of the instrumentalities in bending the wire into form 
of a stay is described by the patentée in such a manner that there can 
hardly be any line of distinction drawn between the method of Beeman 
and the usual resuit of the opération of the Mallett machine. In the 
spécifications the patentée says: 
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"The machine being then set In motion causes the flnger d to swing In 
across the end of the bar a and push the wlre Inward over the front pin i 
of the depressed bar ax, where it leaves the wlre In the shape of a partly 
formed loop, whlle the flnger d swings back out of the way of the bar a^, 
which then rises and causes its front pin to enter Into the sald partly formed 
îoop. Then the bar a descends and releases the wlre from the front pin of 
sald bar. Then the flnger dx swings In and pushes the wlre over the front 
pin of the depressed bar a, which then rises and causes Its front pin to catch 
In the partly formed loop of the wire over sald bar. This complètes the flrst 
loop on the bar a. The second loop is formed by the action of the flnger d. 
In the release of the loop from the front pin 6 the wlre Is allowed to slip 
longltudlnally and causes the released loop to be caught on the rear pin &», 
and thus form the loops contlguously side by slde and slightly overlapplng. 
The continuation, of the alternate action of the bars and Angers forms a me- 
talUc band comiwsed of eorrespondlngly shaped loops dlsposed altemately In 
reversed positions. The notches d' of the Angers d dx recelvlng the wlre 
through them and belng slightly below the top of the ralsed bar causes the 
Angers to bend the wlre down across the Inner edges of the bars, and thus 
produce a transverse convexlty on the underside of the metallic band formed 
from the wlre. This convexlty partly stlffens the sald band on one of its 
sldes and Increases the flexibllity on the opposite slde. This feature Is espe- 
clally désirable when the described metallic band Is to be used for stays." 

Complainants admit the use of Mallett's machine as an instrument 
in carrying out their process in the manufacture of stays, but they 
argue that they hâve only been able to impart the twist of the wire 
resulting in "initial torsional strain and set" by readjustment of the 
machine, and they point to the curling up of the ribbon-like stay after 
passing through the bending process as an évidence of the torsional 
strain imposed. It will, however, be noted that the Mallett patent 
also speaks of this curling of the wire, and indeed the machine is 
provided with means to flatten or straighten out the fabric after it is 
bent into form. While the adjustment of the machine may add some 
additional twist to the wire in course of manufacture, it is of such 
little conséquence that it wouldnot of itself hâve been sufficient to 
suggest the happy thought of the initial torsional twist and set, which 
has been made the subject of this patent. It is beyond doubt that in 
the prior use of the Mallett machine, in fabricating the stay some 
twist was imparted to the wire, since it is not possible to weave wire 
into the form of a hélix without imparting some twist to it. Ail that 
can, under the most favorable view of the case, be conceded to the 
complainant, is that by adjustment of the machine operating as before 
they may hâve improved to some degree the stay manufactured by 
placing the wire under an indefinite degree of additional torsional twist. 

[2] However, the simple carrying forward of the old idea, and 
doing what had been done before, in substantially the same way, but 
with possible better results, is a change not involving invention. Guidet 
V. Brooklyn, 105 U. S. 550, 26 L. Ed. 1106. That the slight additional 
twist imparted by the further adjustment of the machine, and it will 
be noted that the machine was adjustably provided, does not rise to the 
dignity of invention is recognized in Torrey v. Hancock, 184 Fed. 61, 
107 C. C. A. 79. There it is said that: 

"Any changes made were In degree, proportion, or symmetry. The plow 
of hls patent did the same thlng In the same way, and by substantially the 
same means as before, and, although It produced better results, it dlû not 
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rlse to the dlgnlty of Invention." Smith v. Nlchols, 21 Wall. 112, 22 L. Ed. 
566; Belding Mfg. Co. v. Corn Planter Co., 152 U. S. 100, 14 Sup. Ct. 492, 
S8 L. Ed. 370. 

Supporting their contention that such change or adjustment consti- 
tuted invention, counsel cited the Téléphone Cases, 126 U. S. 1, 8 Sup. 
Ct. 778, 31 L. Ed. 863. But it will be noted that the subject there 
discussed différa from ail of the essential features of the case in hand. 
The adjusting of the Mallett machine was used and practiced in its 
opération to produce the stay manufactured while the adjusting mech- 
anism of the Reis téléphone which might hâve been used to bring 
about certain new and useful results were not understood and could 
not be utilized by the inventer so as to transmit speech; hence dis- 
covery of their possibilités was held to be invention. 

However, if the method of the patent had been to the aim at in- 
creasing the amount of twist by adjustment of the Mallett machine, 
it could likewise not be sustained for the reason that there is nothing 
in the drawings, spécifications, or claim that imparts the necessary in- 
formation to accomplish this resuit. Carefully considered, it is but a 
description of a well-known function, or resuit of the opération of 
an old stay making machine, and, without carrying the discussion 
any further, we think the court below was right in its conclusion that 
the method set forth in the patent is entirely devoid of novelty in 
view of the disclosure of the prior art, and the judgment will be af- 
firmed. 



AMERICAN CAR & FOUNDEY CO. v. MBRCHANTS' DESPATOH 

TRANSP. CO. 

KEITHLEY t. AMERICAN CAR & POUNDRY CO. et al. 
(District Court, W. D. New York. June 22, 1914. On Rehearlng, July 

29, 1914.) 

1. Sales (§<4S*) — Sale of Pebsonaltt — Pkaud — Concealment. 

Praud In the purchase of Personal property must ordinarlly rest upon 
mlstake, mlsrepresentatlon, or upon acts tendlng to mlslead another to 
his pecunlary loss. The mère forbearance to make disclosure to the ven- 
dor, who Is Ignorant of the value of hls property, even though wlth in- 
tent to decelve him, does not furnlsh a basis for équitable relief by way 
of rescission. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 8&-92, 97-100; 
Dec. Dlg. i 43.*] 

2. Patents (§ 20O*)— Sale of Patents— Rescissios op Contbact. 

Evidence considered and held insufflclent to entltle a patentée to a re- 
seission of asslgnments of patents on the ground that they were obtained 
by fraud and decelt. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 200.*] 
On Rehearing. 

3. Equitt (§ 195*)— Pleadinq — Cboss-Bill. 

A cross-blll cannot be made an original blU in the same cause, unless 
the subject-matter is germane to the original bill. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 446^49 ; Dec 
Dlg. § 195.*] 

•For other cases see same toplc & S numeer in Dec. & Am. Digs. 19tt7 to date, & Rep'r Indexes 
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In Equity. Suit by the American Car & Foundry Company against 
the Merchants' Despatch Transportation Company. On cross-bill by 
Herbert R. Keithley, intervener. Decree dismissing cross-bill. 

Charles W. Pooley, of Buffalo, N. Y. (D. S. Wegg and Walter H. 
Chamberlin, both of Chicago, 111., of counsel), for cross-complainant. 

Parsons, Hall & Bodell, of Syracuse, N. Y. (Edward W. Hatch, 
Charles J. Hardy, Frederick P. Whitaker, and Frederick H. Gibbs, ail 
of New York City, of counsel), for défendant and cross-defendant. 

HAZEL, District Judge. This action in equity was brought by the 
American Car & Foundry Company against the Merchants' Despatch 
Transportation Company, for infringement of letters patent No. 707,- 
702, granted to Herbert R. Keithley August 26, 1902, for underframes 
for railway cars. On January 16, 1909, the said patent, and 20 other 
patents relating to railway cars granted to the petitioner at diflferent 
dates, were assigned by him in writing to the complainant Company. 
After the testimony in the original suit for infringement was fully 
taken, there was a continuance for argument and the submission of 
brief s, but in the meantime a pétition was filed and served on the com- 
plainant company by the patentée, alleging in substance that he parted 
with title to the patent in suit, and the other patents mentioned, in pur- 
suance of a gross fraud practiced upon him by the American Car & 
Foundry Company (hereinafter called the company), in obtaining f rom 
him said assignments and transfers for an inadéquate considération, 
in that at the time of the exécution and delivery thereof the company 
concealed from him material facts which it was its duty to hâve dis- 
closed, namely, that prior thereto it had actually manufactured and 
sold a large number of underframes for cars embodying the invention 
of the patent in suit, and praying for a cancellation of the assignments 
and reconveyance thereof to him, and for an accounting for damages. 
Afterwards affidavits in opposition to the pétition having been sub- 
mitted on behalf of the company and cross-defendant herein, and the 
interested parties having been heard, the pétition to intervene was 
granted, and the petitioner, Herbert R. Keithley, made a party to this 
cause, later filing a cross-bill of complaint, to which answers were in- 
terposed. Proofs hâve since been taken thereon, and the paramoant 
question now to be determined is whether the évidence equitably justi- 
fies setting aside the assignments of the patents on the ground that noth- 
ing was said by Wolfï, the agent of the company, regarding the prior 
car construction for the Atchison, Topeka & Santa Fé Railway Com- 
pany (hereinafter called the Santa Fé cars), which, according to the 
prima facie évidence in the original suit for infringement, drawn out 
on cross-examination of the expert witness Weisbrod, embodied the 
Keithley invention in suit. An answer to this question nécessitâtes a 
brief récital of the material facts. 

In 1904 the patentée, who was a prolific inventor in the art of steel 
car coçstruction, went to the office of the company at St. Louis, intend- 
ing to dispose of five car patents, including the underframe patent in 
suit, taking with him four blueprints of drawings of the patents. He 
met Ames, the assistant gênerai manager of the company, and left with. 
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him the blueprints, saying that he would like to hâve the company ex- 
amine his car designs with a view to manufacturing them on a large 
basis or to controlling the patents. He was asked by Ames to return 
later. On a subséquent day he returned, and was shown into the of- 
fice of the witness Wolff, then the chief, mechanical engineer of the 
company, but nothing was said at this time germane to the subject now 
under discussion. On April 27th ensuing, he wrote to the company, 
from his résidence in Chicago, that he would consider an offer for his 
car designs on a royalty basis with a cash payment, and Ames, on re- 
ceipt of the letter, took the blueprints to McBride, the vice président of 
the company, calling his attention to the letter and the blueprints, which, 
as he testified, had in the interval remained folded on his desk. The 
company replied to the letter of the petitioner, stating that the car de- 
signs had been looked over carefully and with interest, but that the 
company did not care to negotiate for their control, and returned the 
blueprints to him. According to the petitioner, one of the blueprints 
included the design in controversy, but the company dénies any knowl- 
edge thereof. 

Nothing further to interest the company in the patents was donc un- 
til 1908, when the patentée again went to the office of the company, in- 
tending to interest the witness Wolff (who he supposed at the time was 
an officer in a corporation engaged in constructing side f rames for cars) 
in another patent for a side car f rame which he wished to sell. He tes- 
tifies that during his conversation with Wolff he was asked what he had 
done with his car patents, and was told that the company might make 
an offer for them if he would sell them cheaply enough. Wolff also 
stated that the company never expected to use them, and that, if they 
had had any use for them, they would hâve looked him up. After- 
wards there were other conversations between them relative to the car 
side frame, but no pavticular référence was made to the car patents 
which the petitioner had offered to sell the company in 1904. 

There is testimony to show that on a subséquent occasion, when the 
petitioner was at the office of the company, Wolff directed the patent 
attorney of the company to make a list of the Keithley patents from the 
Patent Office Gazette, and that later he handed to the petitioner copies 
of three patents, upon each of which was marked in lead i>encil $100, 
stating that he would give $300 for the three ; that the petitioner re- 
plied that he ought to hâve more money for them, whereupon Wolff 
offered $450 for the 21 patents, which was accepted. The assignments 
were "some time later" (January 16, 1909) executed and delivered by 
Keithley after an examination had been made and the titles found to 
be clear. Wolff's version of what occurred at the time of, the bargain 
is somewhat at variance with Keithley's, but not as to important par- 
ticulars. He testifies that he offered Keithley $300 for ail his car pat- 
ents, and that Keithley requested $500, and that they finally agreed on 
$450 for the lot. 

The conversation leading up to the meeting of minds was most com- 
monplace and devoid of discussion of the merits of the inventions. No 
référence was made to other car constructions or to the car f rames man- 
ufactured by the company for the Santa Fé Railway Company, or to 
any extrinsic or iutrinsic facts or circumstances which might bear upon 
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the value or practicability of the assigned patents. Efforts had pre- 
viously been made by the petitioner to dispose of them to various other 
car manufacturers, but without success, and it is évident that, at the 
time of the assignment, he valued them at only a nominal figure. No 
misrepresentations as to their value or usefulness are claimed to hâve 
been made. Nothing was said by Woîff or any other représentative of 
the Company that may fairly be regarded as evasive or adroit either as 
to tlieJr value, their importance, or the use to which it was intended to 
put them, and the patentée made no inquiries in relation thereto. In 
my judgment it would not be proper from this interview to impute to 
Wolfï a knowledge that the company had infringed the underframe 
patent in suit by the Sîmta Fé car construction, or to consider him as 
scheming and conniving to obtain control of it for a trifling sum. To 
persuade the court that an asset was acquired by fraud or deceit, there 
must be some overt act or some expression of a convincing nature in- 
dicative thereof. 

[1] The gênerai rule relating to the purchase of personal property 
is that no duty devolves upon one party to disclose to another any 
facts or information possessed by him regarding the value of any 
Personal property he may wish to purchase, even though the vendor 
is ignorant of the true value and would not part with his property if 
he were fully apprised thereof. Fraud in the purchase of personal 
property must ordinarily rest upon mistake, misrepresentation, or upon 
acts tending to mislead another to his pecuniary loss. The mère for- 
bearance to make disclosure to the vendor, who is ignorant of the 
value of his property, even though with intent to deceive him, does 
not furnish a basis for équitable relief by way of rescission. Cases 
abound in support of this principle, but their citation is unnecessary, 
in view of the contention that the gênerai rule does not apply to the 
facts adduced at the trial. 

[2] The petitioner's claim is that the relations between him and the 
company were of such a peculiar nature that there was a positive 
duty upon the latter, which it could not ignore, to disclose the fact 
of the building of the 2,500 Santa Fé cars, and that silence in relation 
thereto affords sufficient ground in equity for canceling the assign- 
ments, particularly the assignment which is the subject of this con- 
troversy. The gênerai rule of disclosure in relation to material facts 
no doubt has exceptions, as, for instance, where there is a relation- 
ship of trust and confidence between the parties, making it obligatory 
upon one to impart full information to the other, and giving the other 
a right to expect full information. In such cases the intentional with- 
holding of information may amount to fraud and be subject to répara- 
tion in equity. In Doyle v. Union Pac. Ry. Co., 147 U. S. 413, 13 
Sup. Ct. 333, 37 L. Ed. 223, Mr. Justice Shiras, speaking of excep- 
tions to the gênerai rule, substantially says that one party must make 
disclosure to the other only where there is a trust relationship, "such 
as where the contracting party is at a distance from the object of nego- 
tiation, when he necessarily relies on full disclosure," or "where, be- 
ing présent, the buyer put the seller on good faith by agreeing to deal 



908 216 FEDERAL BBPORTBB 

only on his représentations." And then quoting Atkinson on Market- 
able Titles, 134: 

"The vendor and vendee, In the absence of spécial circumstances, are to be 
considered as actlng at arms length." "When the means of information as to 
the facts and circumstances afCectlng the value of the subject of sale are 
equally accessible to both parties, and neither of them does anything to im- 
pose upon the other, the disclosure of any superior knowledge which one 
party may hâve over the other is not requisite to the validity of the con- 
tract" 

And it îs urged that the asserted infringement was such an act as 
would manifestly be exclusively within the knowledge of the Com- 
pany, and that the concealment thereof falls within the exceptions to 
the gênerai rule. But upon careful reading of the testimony I find 
nothing which makes this exception apposite to the présent case. 

It is shown that the order for the construction of the Santa Fé 
cars came from the National Dump Car Company in 1907, and that 
they were manuf actured from sketches, drawings and spécifications f ur- 
nished by said company. The American Car & Foundry Company 
did not intentionally or consciously adapt to such cars the design of 
the Keithley patent. The underframe used therein was designed by 
one Posson, who filed an application for patent on March 9, 1907, 
which was granted June 10, 1913, and numbered 1,064,004. It would 
make an important différence, I think, if the design or drawings for 
the cars had been furnished by the company, for then the inference 
might fairly be drawn that it intentionally appropriated the design in 
suit, which had been submitted to it for purchase in the year 1904. The 
Posson photographs in évidence indicate the use of floor beams ex- 
tending through side sills, as in the Keithley construction, but, as three 
years had elapsed since the company had had its attention directed to 
the latter, the presumption is not warranted that either McBride or 
Wolff, the représentatives of the company, had it in mind at the time 
of building the Santa Fé cars or connected it with such building when 
buying the patents in suit. Indeed, the absence of wrongful intent 
IS clearly indicated by the fact that, after the assignments were de- 
livered, the company, in its efforts to obtain a standard type of under- 
frame, experimented with a type designed by one of its engineers, and 
that only after the rejection of this design did it try out and adopt 
the Keithley type. Wolff's letter in évidence, written in 1910 to the 
gênerai sales agent of the company, states that the Keithley design 
had not before been constructed, but that arrangements were under 
way to build a sample car underframe in conformity therewith. This 
would seem to be corroboratory of the assertion that the Santa Fé 
construction had no connection in his thoughts with the negotiation 
for the Keithley patents. It is true there was testimony to the efïect 
that the Keithley underframe was a radical departure from prior con- 
structions, which would tend to impress it upon the minds of the rep- 
résentatives of the company, and this fact might justify a suspicion 
of bad faith, but a mère suspicion bas never arisen to the dignity of 
sustaining an accusation of fraud. As to the reason for buying the 
Keithley patents, it was explained that in the year 1908 the company, 
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in connection with its business, inaugurated a research department 
to keep files of patents relating to steel cars and underframes, and 
adopted a policy of purchasing such patents as it was thought might 
prove désirable. 

Although it seems to hâve been taken for granted that the Keith- 
ley design was a distinct departure from the prior art, yet at the trial, 
to prove infringement by the Merchants' Despatch Transportation 
Company, novelty was strongly contested. The defendant's expert 
witnesses testified that structures, substantially like that under con- 
sidération, were not new to the art ; that the use of longitudinal center 
sills and side sills in underframes was old; and that transoms Con- 
necting the center sills with the side sills were in their opinions dis- 
closed in several prior patents. In view of such testimony, it is dif- 
ficult to conceive of how the company is chargeable with knowledge 
of the asserted infringement. The proofs are wholly insufficient to 
warrant the finding of fraud or deceit, either actual or constructive, 
misleading the patentée to his disadvantage, and inducing him to make 
the assignments in question. In this connection, Jones on the Law 
of Evidence substantially says that, while it is true that fraud may 
be inferred from circumstantial évidence as well as from what the 
parties say and do, still the party alleging fraud or deceit must adduce 
stronger proof than would suffice to establish a mère debt or sale; 
and that where the facts arising out of a business transaction admit 
of two interprétations, one pointing to innocence and the other to dis- 
honesty of intention, unless the évidence prédominâtes in favor of the 
latter, the court will adopt the interprétation consistent with honest 
and fair dealing. 

Importance is also attached to the case of Files v. Rankin, 153 Fed. 
537, 82 C. C. A. 491, relating to fraudaient concealment by the pur- 
chaser, of the existence of certain collatéral of which the receiver 
had no knowledge, which enhanced the value of the judgment sold, 
and because the latter lived at a distance, necessitating negotiating by 
correspondence, it was properly held that misrepresentations made 
by the purchaser in the correspondence amounted to fraud and de- 
ceit, entitling the seller to rescission of the sale, but neither the facts 
nor circumstances of this case are similar to those of the case at bar. 

It is next contended that inadequacy of price, coupled with inéquita- 
ble circumstances, is sufficient for canceling or annulling an assign- 
ment, but it is unnecessary to attempt an analysis of the adjudications 
cited in the petitioner's brief on this point, for I believe the law to 
be that it must be proven that an undue advantage was taken of the 
owner of the property to induce him to part with it at an unconscion- 
ably low figure. To justify a setting aside of the assignment, there 
should be cogent facts and circumstances amounting to fraud or de- 
ceit. The record in this case is devoid of any such disclosure of im- 
propriety of conduct of that nature. It is true, as contended, that 
gross inadequacy alone, "such as would shock a correct mind," may 
sometimes convince a court of equity of the righteousness of annulling 
a transfer or bargain, but such a decree is usually based upon the 
character of the transaction and upon the fact that gross inequality 
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furnishes a "most véhément presumption of fratid." Graffam v. Bur- 
gess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839; Dunn v. Cham- 
bers, 4 Barb. (N. Y.) 376 ; Story's Eq. Jur. § 246, But any such rule 
cannot safely be applied to patent rights possessing doubtful value, 
for as said Judge Coxe in E. Bernent & Sons v. La Dow (C. C.) 66 
Fed. 185, in speaking of the uncertainty of the value of patents, there 
is "no property more spéculative in character or held by a more pre- 
carious tenure." Therefore the English cases (Fox v. Mackreth, 2 
Brown's Ch. 400; Turner v. Harvey, 1 Jacob's Rep. 169; and Phil- 
lips V. Homfray, L. R. 6 Ch. App. 770), cited by the petitioner, in- 
volving misrepresentations or suppression of facts regarding the value 
of real estate sold, hâve no decided application hère. 

It is true that Keithley sold his patents for a trifling sum, but he 
was a man of discernment and qualified to personally negotiate for 
the sale of his inventions, and the record shows that he did so negoti- 
ate, not only with the company, but with various other car manufac- 
turing companies. The value of his underframe invention, because 
of the art to which it belonged, depended altogether upon his success 
in interesting a car manufacturer in its exploitation, and what bas 
since been donc to enhance its value is not an indication of its value 
at the time of the assignment. From his selling his patents at a nom- 
inal figure, the presumption obtains that he did not value them highly, 
in vievv of his previous unsuccessful efforts to dispose of them. Con- 
sidering that the company expended large amounts of money and 
labor in the exploitation of the patent in controversy, and is conduct- 
ing an infringement suit against the Merchants' Despatch Transporta- 
tion Company for infringement thereof, it is obvions that it would be 
difficult to put the parties back in statu quo by a rescission of the 
assignments, while, on the other hand, to refuse rescission will not de- 
prive the petitioner of protection, for, if the company did in fact in- 
fringe his patent before purchasing it, he has a full and complète 
remedy without recourse to the équitable relief sought herein. 

The question of lâches and good faith on the part of the petitioner 
was also extensively discussed at the hearing, but, in view of the fore- 
going, the question need not be passed upon or decided. 

A decree may be entered in favor of the cross-defendants dismissing 
the cross-bill, with costs. 

On Rehearing. 

The effect of the opinion heretofore filed herein was to dismiss the 
cross-bill filed by Keithley ; his allégation of infringement by the con- 
struction of the 2,500 Santa Fé cars being considered as merely inci- 
ilental to the gravamen of the cross-bill, which was a request for the 
rescission of the assignment of his patents to the American Car & 
Foundry Company on the ground of fraud or deceit in their procure- 
ment. Whether such cars were actually infringements of the patent 
was not decided, and upon that question the car company has not had 
its day in court, although it was perhaps not seriously disputed that 
the said cars were of the same type of construction as Keithley's. Ac- 
cordingly the issue which is now put forward would seem to be col- 
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latéral to the object of the cross-bill, to which a cross-answer was filed 
by the American Car & Foundry Company. Modifying the décision 
as requested would bring into the case new issues, which would en- 
title Keithley, if his allégations of infringement are proven, to a to- 
tally différent relief from that demanded by the cross-bill. Reliance 
is placed upon rule 23 of the new equity rules (198 Fed. xxiv, 115 C. 
C. A. xxiv), which substantially provides that matters ordinarily deter- 
minable at law arising in equity suits shall be determined in the same 
suit according to the principle applicable without transferring the case 
to the law side of the court; but in this case the cross-complainant 
now desires the considération of the court, not only on the question 
of infringement, but also on the question of an accounting for profits 
and damages which are peculiarly matters of equity jurisdiction. 

[3] There is another point which, in my opinion, is inimical to 
cross-complainant's contention, and that is that the American Car & 
Foundry Company is entitled to the interposition of an original bill 
charging infringement by it, and under the authorities a cross-bill 
cannot be made an original bill in the same cause of action, unless 
the subject-matter is germane to the original bill, which is not hère 
thought to be the case. 

Pétition for rehearing or modification of the décision is denied. 



COLMAN et al. v. BOWBN. 

(District Court, D. Massachusetts. November 13, 1912.) 

No. 299 (C. C. 909). 

Patents {§ 328*) — Vauditt and Infringement — ^Knot-Tting Implbment. 
The Colman patents, No. 672,636, for a bnot-tying implement for use 
in the spooling proeess In textile manufactures, and consisting of a ro- 
tatable tylng-liill, with means for securing it to the hand of the operator, 
and which, when actuated by a thumb lever, automatically ties the 
threads together and cuts the ends to a uniform length, and No. 755,110, 
for improvements thereon, both held not anticipated, valid, and in- 
fringed. 

In Equity. Suit by Howard D. Colman and others against Charles 
A. Bowen. On final hearing. Decree for complainants. 

Luthur L. Miller, of Chicago, 111., and Melville Church, of Wash- 
ington, D. C, for plaintifïs. 

Charles E. Brock, of Washington, D. C, for défendant. 

BROWN, District Judge. The bill charges infringetnent of letters 
patent to Howard D. Colman, No. 672,636, April 23, 1901, for knot- 
tying implement, and letters patent No. 755,110, March 22, 1904, for 
knbt-tying implement. Of the earlier patent. No. 672,636, claims 17, 
40, 48, 66, and 78 are in issue ; of the later patent, claims 2, 9, and 18 
are in issue. 

*For other cases see same topic £ § ndmbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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Claim 17 of the earlier patent is as f oUows : 

"17. In a knot-tylng Implement, In combination, a rotatable tylng-blll, means 
for securing said tying-bill to the hand of the operator, and a lever adapted to 
be operated by a movement of the thumb of the hand to which the Implement 
Is secured, for rotating sald tylng-blll." 

The knot-tying implement to which both patents relate, the later be- 
ing merely for improvements, is known to the trade as the "Barber 
Knotter." It is adapted for use in the spooling process in textile manu- 
facture for tying the tail end of the thread on the spool to the leading 
end of the thread on a new bobbin, ail the thread of several bobbins 
being thus united and wound upon a single spool in a practically con- 
tinuons thread. 

In the prior art the threads were tied by hand. The opération was 
slow and likely to be inaccurate. The Barber knot-tying implement ties 
the knot automatically and uniformly and cuts the ends to a proper and 
uniform length. 

The testimony as to the utility of the invention in saving the cost of 
spooling and in producing a better fabric is satisfactory, and is prac- 
tically undisputed. The défendants deny patentability in the combina- 
tion of the claims of the earlier patent, and deny infringement of the 
second patent. 

Both patents were in suit in the Eastern district of North Carolina 
upon the same claims and upon a substantially similar record, and the 
claims were held valid and inf ringed. 

The élément, "a rotatable tying-bill" for tying a knot, is disclosed 
in the prior art ; as, for example, in patents to Augsburger, No. 242,- 
859, June 14, 1881, for grain binder, and to Oison, No. 273,761, March 
13, 1883, for grain binder. The prior art, however, does not show the 
conception of mounting a rotatable tying-bill upon the hand of an oper- 
ator, and of rotating it by a simple movement of the thumb upon a lever 
which serves to rotate the tying-bill. 

Defendant's expert concèdes that the knotters of the prior patents 
are intended to be operated by the mechanisms of the machines on 
which they are mounted, but says that, as it was old in the art to pro- 
vide means for securing varions hand-operated implements to the hand 
of the operator and to operate such implements by thumb levers, claim 
17 of the Colman patent. No. 672,636, does not, in his opinion, cover 
a combination requiring invention in its production. 

Référence is made to the patent to Titus, No. 354,363, December 14, 
1886, for f ruit-gathering shears, in which shears for cutting the stems 
of fruit and a lever to operate the shears are mounted upon the hand ; 
also to patent to Swift, No. 634,152, October 3, 1899, for a knot-tying 
implement intended for tying the spooler's knot, which shows a tying- 
bill with suitable handles for the thumb and fingers of the operator. 
This patent, however, does not show a rotatable tying-bill, rotated me- 
chanically by a lever, as in the patents in suit. While it is true that it 
might be partly rotated by a rotation of the wrist of the operator, it is 
far from anticipating the conception of automatic opération in the ty- 
ing of a knot, which is characteristic of the patents in suit. It is a hand 
tool for a knot-tying opération, elïected principally by the hand, while 
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in the complainants' device we hâve an implement in which automatic 
opération for tying the knot is the prédominant feature. 

Nor do we find in the Swift patent an anticipation of the conception 
of mounting a rotatable tying-bill upon the hand, and of rotating it 
automatically, and thus tying a knot merely by pressing upon a lever. 
In the Swift device, as we hâve said, the hand opération is prédom- 
inant. 

I am of the opinion that the broad combination of claim 17 involved 
more than the exercise of mechanical skill, and that it covers a concep- 
tion which is an inventive conception, quite remote from what would 
occur to the ordinary mechanic. 

The knot-tying devices of the prior art were not at ail suggestive of 
use in a hand implement, and the making of a hand implement, wherein 
the hand could both carry and operate the complicated mechanism, in- 
volved, as is conceded by the defendant's brief, mechanical skill of a 
high order. Therefore there was not the mère conception of mounting 
the rotatable tying-bill upon the hand, but there was required, also, a 
further and definite conception of the relation of the hand-operated 
lever to the means for performing the various opérations of knot-tying. 
This was necessary before the inventer could détermine that his 
generic conception was mechanically practicable, so that it would be 
unjust to say that this was a mère carrying out of what was obvious to 
the mère mechanic. 

Being of opinion that claim 17, which covers the invention broadly, 
is valid and infringed, it becomes unnecessary to consider in détail the 
other claims of the earlier patent. Each of thèse claims, in my opinion, 
is valid and infringed. 

The improvement patent, No. 755,110, relates more specifically to the 
construction of the parts of the tying-bill. An improvement disclosed 
in this patent consists in the removability of parts of the cutting mech- 
anism and provision for more convenient sharpening. 

The défendant insists upon a very narrow construction of the claims 
in order to escape infringement Though the claims are concededly 
for spécial improvements, I am of the opinion that the construction 
which the défendant seeks to place upon them is too narrow, and that, 
fairly interpreted, thèse claims are infringed. This, perhaps, is less 
clear as to claim 9 than as to claims 2 and 18. While as to claim 9 there 
may be doubt, this is not sufficient to lead me to a différent conclusion 
from that reached by the learned judge in the former décision concern- 
ing this patent. 

I am of the opinion that claims 17, 40, 48, 66, and 78 of patent No 
672,636, and claims 2, 9, and 18 of patent No. 755,110, are valid and 
infringed. A draft decree may be presented accordingly, 
216 F.— 58 
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WILLIAMS V. MOTOR & MFG. WORKS CD. 

(District Court, W. D. New York. Aprll 1, 1914.) 

Patents (§ 328*) — Validity and Infeingement — Heating and Ventilat- 
ING System foe Automobiles. 

The Williams patent, No. 873,399, for a combined heating and ventilat- 
ing System for automobiles, daim 1, while not of broad scope, discloses 
patentable Invention ; also held infringed. 

In Equity. Suit by Nathan W. Williams against the Motor & Man- 
(ifacturing Works Company. On final hearing. Decree for com- 
plainant. 

Samuel W. Banning, of Chicago, Ilî. (Thomas A. Banning, Thomas 
A. Banning, Jr., and Ephraim Banning, ail of Chicago, 111., of coun- 
sel), for complainant. 

J. William Ellis, of Bufïalo, N. Y., for défendant 

HAZEL, District Judge. This suit in equity involves the alleged 
infringement by the défendant, the Motor & Manufacturing Works 
Company, of claim 1 of patent No. 873,399, granted to Nathan W. 
Williams December 10, 1907, for a combined heating and ventilating 
System for automobiles. The claim reads as foUows : 

"1. In combination with the structure to be heated, a hydro-carbon engine, 
an exhaust pipe leadlng therefrom, a muffler secured to the discharge end of 
the exhaust pipe and in open communication with the atmosphère, an inclos- 
ing box secured to the structure to he heated and provided with an intake 
opening for supplying fresh air, a register in communication with the inclos- 
ing box for controlllng the flow of heated air therefrom, a radlator box within 
the inclosing box, a branch pipe leadlng from the radlator box to the ex- 
haust pipe Intennediate the muffler and the engine, and a discharge pipe lead- 
lng from the radlator box and eut of the Inclosing box and discharging di- 
rectly Into the atmosphère, substantlally as described." 

A few of the enumerated éléments seem to indicate that claim 1 is 
limited to a circulating and ventilating device; but, as ail the élé- 
ments are believed to be substantially embodied in defendant's struc- 
ture, it makes no différence that the claim includes features for ven- 
tilating thé automobile as well as for heating it. The spécification says : 

"The object of the présent invention Is to utllize tbe beat of the escaplng 
products of combustion for heating purposes, by tapping the exhaust pipe in- 
termediate the engine and muffler and conveying a portion of the heated 
waste gases to a heater located beneath the floor of the automobile, for the 
purpose of heating the air supplied to the closed vehicle body. ïhe invention 
Is further intended to relieve the muffler by rerlucing the volume of heated 
waste gases delivered thereto, and to further relieve the engine by reduclng 
the back pressure owing to the increased facllity with which the waste gases 
are permitted to be discharged." 

In the heater described in this patent, the fresh air circulâtes through 
a passage into the inclosing box to the radiator box, which is located 
in the inclosing box and bas within it several small pipes open at 
their ends, and thence through the register or grating to the inside 
of the car. The coil or elbow-shaped branch of pipe in the inclosing 

*For other cases sse same topic & S nuubbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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box receives a supply of hot gases from the exhaust pipe connected 
with the engine, by which the fresh air is heated before passing 
through the register. The éléments of the daim separately considered 
are old, save the feature of the discharge pipe which leads from the 
radiator box through the inclosing box and discharges the gases di- 
rectly into the open air to relieve the back pressure on the engine. 

The défendant dénies infringement, and contends that the patent, 
because of the prior art, must be given a strict construction, exclud- 
ing from its scope a heating device such as that marketed by défend- 
ant. It is true enough that the patentée herein was not the first to 
tap an exhaust pipe between the engine and the muffler attachment 
of an automobile for the purpose of using the gases to beat the in- 
terior of the car. The prior patents to Kampshall and Pliske disclose, 
respectively, a foot warmer and a circulatory heater for use in auto- 
mobiles; but they lack the means for discharging the heated gases 
directly to the outside of the car to decrease the back pressure on the 
engine. 

In the Foster patent, upon which the défendant lays stress, the 
products of combustion are discharged through the muffler device, as 
in the Pliske and Kampshall patents, and not directly into the atmos- 
phère. In the Pliske patent, the natural course of the gases is di- 
rectly to the muffler, and upon opening a valve attached to the heater 
the gases circulate through the coils of the heater; but they are not 
deflected to the open air by a discharge pipe to relieve back pressure 
of the engine. 

It will not be denied that the change or altération made by the pat- 
entée from the Pliske heater was simple and not difficult of accom- 
plishment after the new idea had been ingrafted upon it, but in the 
Patent Office the Williams conception was considered an improvement. 
While the expert witness for the défendant disputes the testimony of 
complainant to the effect that the back pressure is afïected by the out- 
let of the gases, still I think the presumptions arising from the grant 
of the patent hâve not been overcome, and that the patentée made a 
modest advance in the art, which entitles him to protection from in- 
fringement of the essence of his invention. 

There was discussion with regard to the air intake opening (Fig. 
18 of the drawing), through which the fresh air is supplied to the 
radiator box of the patent in suit ; but this was not an important fea- 
ture of the invention. It makes no différence that the défendant sup- 
plies air for its radiator box from the inside of the car and that fresh 
air is introduced into the car through the door or through crevices; 
it is sufficient to establish infringement that the défendant appropri- 
ated in connection with its heater the essence of complainant's inven- 
tion — i. e., a discharge pipe leading from the radiator which discharges 
gases directly into the open air, in combination with other éléments 
which, though differently located, do not perform a différent func- 
tion and are not patentably différent from complainant's. 

A decree, with costs, may be entered holding the claim in contro- 
versy valid and infringed. 
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In re CHOTINER. 

(District Court, W. D. Pennsylvanla. September 17, 1914.) 

No. 6440. 

1. Bankbttpïct (§ 268*) — Salb of Pbopbett — Riqhts of Puechaser — Doweb 

Intebest of Wife. 

Under the law of Pennsylvanla, by wMch dower Is an estate of the wlfe 
and not of tbe husband, a sale of real estate by a trustée in bankruiitcy 
under order of the bankruptcy court, free and discharged of ail liens, 
does not divest the property of the inchoate dower interest of the bank- 
rupt's wife. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 372-379; 
Dec. Dlg. § 268.*] 

2. Bankbuptct (î 143*) — Rights Vesting in Tbustee — Rights of Lien 

CÎrf'Dttohs 

The provision of Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 
(U. S. Comp. gt 1901, p. 3438), as amended by Act June 25, 1910, c. 412, 
S 8, 36 gtat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), that, as to ail 
property coming into the custody of the bankruptcy court, the trustée 
shall be deemed vested wlth ail the rights. remédies, and powers of a 
créditer holding a lien by légal or équitable proceedings thereon cannot 
be held to afCect any estâtes other than that of the bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. i 143.*] 

In Bankruptcy. In the matter of A. H. Chotiner, trading as A. 
H. Chotiner & Co., bankrupt. On review of order of référée. Re- 
versed. 

Alpern & Seder, of Pittsburgh, Pa., for trustée. 
Chas. H. Sacks, of Pittsburgh, Pa., for exceptant. 

ORR, District Judge. [1] The référée in bankruptcy has certified 
to the court the following question, viz. ; 

"Whether, on the sale of real estate by the trustée under the order of the 
bankruptcy court, free and discharged of ail liens, the title of the bankrupt 
passed to the purchaser free and discharged of any right of dower In the wife 
of the bankrupt ; the bankrupt and bis wlfe both being alive at the time of 
sald sale." 

The question is one of great importance which has never been de- 
cided by the Court of Appeals of this circuit or by the Suprême Court, 
so far as I hâve been advised. It is with hésitation that this court 
must answer the certified question in the négative, because the référée, 
in support of bis position, has relied upon a décision by Judge Witmer 
in the Middle District of Pennsylvania (In re Codori, 30 Am. Bankr. 
Rep. 453, 207 Fed. 784), which is directly in point. 

That dower is an estate of the wife and not of the husband, un- 
der the laws of Pennsylvania, is clear. No citation of authorities is 
necessary to this end. If, therefore, the estate of the wife is to be 
applied to the payment of the debts of the husband, it should be made 
clear in législation intended to accomplish that end. This is the view 
taken by the Suprême Court in the opinion of Mr. Justice Gray in 

♦For other cases see same top.'c & S numbeb in Dec. & Am. DIgs. 1807 to date, & Kep'r Indexe» 
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Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. Ed. 865. Com- 
menting upon the bankruptcy act of August 19, 1841, chapter 9 (S 
Stat. 440), which contained in its second section the proviso that "noth- 
ing in this act contained shall be construed to annul, destroy, or im- 
pair any lawful rights of married women, * * * which may be 
valid by the laws of the states respectively, and which are not incon- 
sistent with the provisions of the second and fifth sections of this act," 
and further commenting upon the fact that that proviso was omitted 
from the bankruptcy act of 1867 (14 Stat. 517, c. 176), which omis- 
sion was urged in the case then under considération as indicative of 
the intention of Congress that dower of the wife might be subjected 
to the payment of the husband's debts under the later act, stated (109 
U. S. at page 89, 3 Sup. Ct. at page 61, 27 L. Ed. 865) that the court 
had "no hésitation * * * in holding that the proviso relied on 
was not in the nature of an exception to or restriction upon the op- 
erative words of the act, but was a mère déclaration, inserted for 
greater caution, of the construction which the act must hâve received 
without any such proviso, and that the omission of the proviso in the 
récent bankrupt act does not enlarge the effect of the assignment or 
of the sale in bankruptcy, so as to include lawful rights which belong 
not to the bankrupt but to his wife." The court further says in the 
opinion in that case, on page 88 of 109 U. S., on page 60 of 3 Sup. 
Ct. (27 L. Ed. 865) : 

"It thus appears that the right of dower in Pennsylvania does not differ, 
in nature or extent, from the right of dower at common law, except so far 
as the local law has made It a chattel for the payment of debts of the hus- 
band, either by converting It Into personalty, in his lifetime, by virtue of the 
efifect attributed by that law to a judgment recovered against him or a mort- 
gage executed by him, either of which could only be enforced in that state by 
a levy of exécution in common form, or by giving his creditors, after his 
death, a lien upon the whole title in the land. The state court has accordingly 
constantly held that, with thèse exceptions, the right of dower is as mucn 
favored In Pennsylvania as elsewhere ; that the old décisions are not to be 
extended; and that nelther an absolute conveyance by the husband, nor an 
assignment by him for the beneflt of creditors, whether executed voluntarily 
or under a requirement of the insolvent law of the state, impairs the wlfe's 
right of dower." 

In support of the foregoing, many Pennsylvania cases are cited. 

It will be noticed, then, from what has been said, that the enforce- 
ment of the judgment, which will subject the dower to the payment of 
the debts of the husband, must be "by a levy of exécution in common 
form," and further "that the old décisions are not to be extended." 
That case went to the Suprême Court of the United States upon a 
writ of error to the Suprême Court of Pennsylvania in the case of 
Lazear v. Porter, Assignée, found in 87 Pa. 513, 30 Am. Rep. 380, 
and the judgment of the Suprême Court of Pennsylvania was af- 
firmed. In the opinion of the Suprême Court of Pennsylvania, this 
language was used as the embodiment of varions expressions used in 
divers opinions of that court and as expressions of the views of that 
court at the time the décision was rendered : 

"A widow's right of dower commences with her marriage; It is held so 
sacred a right that no judgment, recognizance, mortgage, or any other Incum- 
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branee whatever, made by the husband after the marriage, can, at common 
law, affect her right of dower ; even the king's debt cannot aflfect her. Shlp- 
pen, P. J., GrafC v. Smith, 1 Dali. [Pa.] 484 [1 L. Ed. 232]. The only modifica- 
tion of thèse princlples that we hâve sufCered is in treating the rights of 
creditors as paramount, and permittlng them, through a judiclal sale, to bar 
dower — a policy often qnestioned and which is not to be extended beyond es- 
tablished limits. Woodward, J., Worcester v. Clarlc [2 Grant, Cas. (Pa.) 84] 
Hiipra. That policy, from any principle of analogy, should not be extended a 
whit favther. It bas heen carried toc far, and has too often dlvested estâtes 
of women, incident thougb they be to the marital relation, when no équitable 
principle so required. Nothing should be talîen to préjudice a wife's estate 
by mère inference. A statute ought not to be Interpreted as authorizing a 
sale of the husband's lands, freed from dower, unless such is its clear intend- 
ment. Were the meaning of the bankrupt law and the effect of a sale of the 
bankrupt's land, as to dower, doubtful, the conclusion must be that the wife's 
estate is not dlvested." 

[2] Biit it is urged that by section 47a (2), as amended by the act 
of June 25, 1910, the trustée has the power to divest the dower of a 
wiîe, because that amendment provides that he "shall be deemed vested 
with ail the rights, remédies, and powers of a creditor holding a lien 
by légal or équitable proceedings" upon the estate of the bankrupt hus- 
band. 

Section 70a, subd. 5, vests in the trustée "the title of the bankrupt 
* * * to ail * * * property which prier to the filing of the 
pétition hc could by any means hâve transferred or which might hâve 
been levied upon and sold under judicial process against him." That 
language has been construed by the Circuit Court of Appeals of the 
Sixth Circuit in Re Hays, 181 Fed. 674, 104 C. C. A. 656, which holds 
ïhat the dower interest of a bankrupt's wif e in mortgaged real estate, 
sold as part of the bankrupt's estate, was no part of the bankrupt's 
assets, since that section of the act, vesting the title of the bankrupt 
in his trustée, does not purport to affect the wife's interest. That case 
was carefully considered by the Court of Appeals of the Sixth Cir- 
cuit, and seems to hâve settled the law with respect to the act as it 
existed prior to the amendment of June 25, 1910. The amendment 
of June 25, 1910, seems to hâve been passed to remedy a defect in 
the bankruptcy act of 1898, which was made apparent by the déci- 
sion of the Suprême Court in York Mfg. Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782, and kindred cases, which held 
that the trustée in bankruptcy, under the original act, was vested with 
no better right or title to property than the bankrupt had when the 
trustee's title accrued, and therefore that personalty which was the 
subject of a conditional sale, and which had not been taken in exécu- 
tion by a creditor of the conditional vendee, should be surrendered 
by the trustée of the conditional vendee to the vendor, holding, in 
other words, that although a contract of conditional sale of person- 
alty was void as against the creditors of a conditional vendee, who 
had levied thereon prior to the bankruptcy proceedings, yet as between 
the parties thereto the contract was valid, and, because the trustée 
was vested with no better title to the property than the conditional 
vendee who had become bankrupt, the conditional vendor was enti- 
tled to recover the property. 
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That the object of the amendaient was as stated is the view taken 
by Mr. Collier in his work on Bankruptcy (lOth Ed.) § 47, p. 659, 
wherein référence is made to the Congressional Record of the Sixty- 
First Congress, Second Session, pp. 2552-2554. That such was the 
purpose of the act may be inferred from the large number of cases 
in which the subject of the conditional sale in the hands of the bank- 
rupt vendee was subjected to the payment of debts and not returned 
to the conditional vendor. Of course the majority of the cases were 
fédéral cases, but the state courts recognized the change in the law. 
Bank of North America v. Penn Motor Car Co., 235 Pa. 194, 83 Atl. 
622, a case involving the title to personal property, is a case in point. 
The court there expressed the view that : 

"The manifest purpose of the amendmeiit was to enlarge the rights, remé- 
dies, and powers of a trustée in bankruptcy, and it bad the efCect of vesting 
In the trustée the rights, remédies, and powers of a judgment or other cred- 
itor having a lien, and of an unsatisfled exécution créditer without a lien at 
the tlme of instltuting bankruptcy proceedinga. In other words, the trustée 
was given the power to assert every rlght which such creditors could hâve 
asserted during the period of four months immediately precedlng the flling ©f 
the pétition In bankruptcy." 

While that language, taken by itself, is very broad, yet the case 
involved the title to personal property only, and no inference is to be 
drawn from the décision in that case that the Suprême Court of Penn- 
sylvania would construe the act in such way as to afïect the dower 
which the wife of the bankrupt might hâve. 

At this point the case of Holt v. Henley, Trustée, 232 U. S. 637, 
34 Sup. Ct. 459, 58 L. Ed. 767, may be referred to as conclusive au- 
thority that the amendment of June 25, 1910, was not intended to 
affect property rights which existed prior to the passage of such 
amendment. Upon the authority of this case, the question now before 
the court would hâve to be answered in the négative, because, if for 
no other reason, the record does not show that the estate of the wife 
of the bankrupt arose subséquent to the passage of the amendment. 
The case, however, should not turn upon this narrow view, but upon 
the broad ground that the bankruptcy act, as amended, cannot be 
construed to afïect estâtes other than that of the bankrupt. The act 
vests in the trustée no other estate than the bankrupt's. If, however, 
such a construction should be given to the act as that the trustée 
should be deemed to hâve an "exécution in common form," yet it 
should not be held that, because of having such an exécution, he has 
the right to sell the estate of the wife, in view of the limitations ex- 
pressed in the décisions of Pennsylvania upon the right to divest the 
dower, and in view of the act of Assembly of Pennsylvania of the 
16th of June, 1836 (section 48 and other sections), which impose upon 
the sheriff the duty of executing writs in a particular way at par- 
ticular times after spécial notice, etc. For instance, sections 48, 49, 
50, and 51 of that act (P. L. 769) provide for an inquisition by the 
sheriff as to whether the clear profits of the real estate will be suffi- 
cient to pay the debt or damages, together with the costs, and an 
assessnient of the value of the yearly rents, and if the land will pay 
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in seven years the debt, etc., the sheriiï is to deliver possession to the 
exécution créditer, but, if it will not, then a writ of venditioni ex- 
ponas may issue. It is true that, where the judgment debtor waives 
inquisition and condemnation, inquisition by the sheriff is not required. 
If, therefore, the trustée in bankruptcy be deemed to hâve an exécu- 
tion in common form, is he also to be deemed to hâve a waiver of 
inquisition by the bankrupt? If inquisition shows that the profits 
from the land will pay the debt, then there is no sale, and the widow's 
dower is not discharged. Plainly the language of the bankruptcy act, 
, as amended, does not even in gênerai terms contemplate the divesti- 
ture of the widow's estate in the bankrupt's lands in the manner in 
which such estate may be divested in Pennsylvania. Therefore it must 
be that the act does not in any way affect the dower of the wife. 

Another considération arises that in many states the dower of the 
wife is not divested even by an exécution in common form, or by fore- 
closure of a mortgage, unless it be a mortgage given to secure pur- 
chase money. In Ency. of Pleading & Practice, vol. 9, p. 316, a foot- 
note gives a list of the states in which the wife of a mortgagor is a 
necessary party to foreclosure proceedings. They are Alabama, Illi- 
nois, lowa, Maryland, Massachusetts, Michigan, Mississippi, Missouri, 
New Jersey, New York, North Carolina, Ohio, South Carolina, Ten- 
nessee, Virginia, and Wisconsin. If dower in those states be protected 
in proceedings upon mortgages given by the husband, the amendment 
of June 25, 1910, could not hâve the effect in those states of giving 
the trustée such an interest in the bankrupt's lands as would enable 
him by sale to divest dower. That the act was not intended to affect 
dower generally throughout the United States must be held. That it 
should affect dower in Pennsylvania must dépend upon the law of 
Pennsylvania, where that law appears to hâve been within the pur- 
view of the bankruptcy act. As we hâve seen, the law of Pennsylvania 
protects the dower, except as hereinabove outlined. The act of Con- 
gress does not in terms expressly give the trustée any right to dispose 
of the dower of the wife. Therefore the trustée should not hâve at- 
tempted to sell the property of the bankrupt free and discharged of 
the wife's dower. 

The décision of the référée must be reversed, and the certified 
question answered in the négative. 



In re COZATSKT. 

(District Court, D. Oonnectlcut. August 25, 1914); 

No. 3233. 

1. Bankeuptct (§ 228*) — Findings of Kefebee. 

Findings of fact made by a référée, who has lieard the witnesses tes- 
tify, should be accepted by the court, unless manifestly erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dlg. § 228.*] 

*For other cases see same topic & § numbsb in Dec. & Am. Dlgs. 1907 ta date, & Eep'r Indexes 



IN EE COZAT8KY 921 

2. Bakkeuptct (§ 140*) — Peopebtt Passing to Tbustee — Consignment op 
Mbbchandise. 

A flnding by a référée that a consignment agreement, under which mer- 
chandise vras furnished to a bankrupt and was mingled by him with bis 
other stock, vras not made in good faith, but was f raudulent as to other 
credltors, affirmed, and the goods heîd to hâve become a part of the 
bankrupt's estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. § 140.*] 

In the matter of Samuel Cozatsky, bankrupt. On pétition of Nathan 
Spiro to review findings of référée. Affirmed. 

Spotswood D. Bowers and A. S. Geduldig, both of Bridgeport, 
Conn., for Nathan Spiro. 
James E. Connor, Jr., of New Haven, Conn., for trustée. 

THOMAS, District Judge. This matter comes before the court on 
the pétition of Nathan Spiro, requesting that the referee's finding be 
added to and otherwise corrected. He also claims a review of the or- 
der of the referçe by which his motion to intervene was disallowed. 

The question concerns the claim of Nathan Spiro to a lot of mer- 
chandise constituting the larger portion of the bankrupt's clothing 
stock, which Spiro says he sent to the bankrupt on consignment, but 
which the trustée claims as part of the bankrupt's estate. The mer- 
chandise was sold by the trustée to Max Spiro & Co. for $500 by virtue 
of an order of the référée which provided that the money received from 
the sale should be held pending a décision on the pétition for review. 

AU of the évidence has been certified and forms part of the record. 
It has been carefully examined. The question to be decided is whether 
this évidence is sufficient to sustain the referee's décision. The motion 
to intervene was denied, on the ground that the arrangement made was 
not between the bankrupt and Nathan Spiro, but was in fact between 
the bankrupt and the firm of Max Spiro & Co., and that they furnished 
the merchandise ; that the arrangement was intended as a cover ; that 
the written agreement (Exhibit B, hereinafter referred to), which was 
executed in the name of Nathan Spiro and the bankrupt, not being 
properly acknowledged, could not be upheld as a valid conditional sale 
agreement under the law of Connecticut; and that the arrangement 
tended to give the bankrupt a false crédit. 

The évidence in the case establishes the foUowing facts: Samuel 
Cozatsky, the bankrupt, was the proprietor of a small retail men's fur- 
nishing business in New Haven, and had been accustomed to purchase 
merchandise of Max Spiro & Co., a firm engaged in the manufacture 
of men's clothing in New York City ; that this firm consisted of Max 
Spiro, Léo Weiss, and Jacob Cohen ; that Weiss was accustomed, as 
traveling salesman for the firm, to visit and sell merchandise to Cozat- 
sky and to make collections on bills owed by the bankrupt to that firm ; 
that early in June, 1913, on one of his visits, Cozatsky informed Weiss 
that he desired to move to a new store in New Haven, but that he did 
not hâve sufficient capital to warrant him in moving. The évidence 
further shows that in June, 1913, the bankrupt was owing Max Spiro 

''Pot other cases see same topic & § nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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& Co. between $100 and $150, and had about reached the limît of the 
crédit which that iàrm was willing to give him. Weiss, however, told 
the bankrupt to rent the new store ; that his firm would send a large 
amount of clothing on conditional sale or consignment, and would f ur- 
nish $100 towards the expense for rent and lighting, and would pay 
the f reight and cartage on the clothing which the firm would send, pro- 
vided the bankrupt would agrée to sell the clothing at retail, and semi- 
weekly send the firm the total amount of such sales, and that the firm 
would then remit to the bankrupt his share of the net profits. To this 
the bankrupt agreed. 

Although the firm of Max Spiro & Co. were thus to furnish a large 
quantity of clothing to the bankrupt, the transaction, on the suggestion 
of Weiss, was to be considered as between the bankrupt and one Na- 
than Spiro. The reason for this was that Max Spiro & Co. did not de- 
sire to be known as selling goods under conditional sale or consignment 
agreements, as this was not their custom. Nathan Spiro was the son 
of Max Spiro, a nephew of Weiss, and was, according to the testimony 
of Weiss, a young man between 19 and 21 years of âge. Nathan was 
so connected with the business of the firm of Max Spiro & Co. that the 
bankrupt thought at the time this arrangement was made, as well as 
at the time of the hearing before the référée, that he was a member 
thereof . He had a desk in his f ather's office in the place of business of 
Max Spiro & Co. and assisted in showing merchandise when Cozatsky 
called to sélect stock for his new store. 

On the 16th of June, 1913, the bankrupt went to the office of Attor- 
ney Geduldig in Bridgeport for the purpose of meeting a représentative 
of Nathan Spiro, and the following agreement (Exhibit B) was drawn 
up and executed. 

"This agreement, made this 16th day of June, by and between Nathan Spiro, 
of the City, county and state of Kevv Xork, of the tirst part, and Samuel Cozat- 
sky, of the City and county of NewHaven, and state of Connecticut, i.^'it- 
nesseth: 

"I. That the said Spiro hereby covenants and agrées to and with the said 
CozatsUy that he will furnish the said Cozatsky with a full line of men's and 
youth's clothing, which clothing wlll be placed in the store of the said Cozat- 
sky, in the clty of New Haven (corner Grand Ave., and Hamllton St.), on 
consignment, the title and ownershlp of the said merchandise to remain In 
the said Spiro until the same is sold; and the said Spiro further agrées to 
pay one-half of the rent and light for the said store in which the said mer- 
chandise is to be located, as herelnafter stated. And 

"II. In considération of the said Spiro furnishing the said Cozatsky with 
the merchandise, as aforesald, the said Cozatsky covenants and agrées to and 
with the said Spiro that he will not buy any men's and youth's clothing from 
any one else, except the said Spiro, and further agrées to give the said Spiro 
one-half of the profits accruing from the sale of the aforesaid merchandise, 
and is to render to the said Spiro an aecounting of the said profits each and 
every half week from the date arrivai of merchandise. 

"III. It is further agreed by the said parties that the merchandise is to be 
billed and sold on condition and consignment and the amounts to be delivered 
it to be mutually agreed upon. 

"IV. It is further agreed that this agreement is to continue for a period of 
6 months, but may be extended by mutual agreement, after which the same 
may be terminated upon elther party givlng the other notice, ia writing, 30^^ 
days before termination shaU take place. 
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"V. That the sald Oozatsky will use hls best efforts to sell the said mer- 
chandise which the said Spiro shall place in his care, and shall send ail the 
moneys taken in from said sales to the sald Spiro semiweekly, and the said 
Spiro will render to the said Cozatsky a monthly accouuting of the profits 
and expenses. 

"VI. The rent and expenses are to be paid as follows: The sald Spiro Is 
to deduet the one-half expenses from the profits of the sales of merchandise, 
and the balance of the profits are to be equally divided, and if there Is not 
enough profits to pay one-half expenses the said Spiro is to make good the 
différence. 

"In wltness whereof, we hâve hereunto set our bauds and seals the day and 
date flrst above written. Nathan Spiro. 

"Sam Cîozatsky. 
"In the présence of 
"Louis Splnner. 
"A. S. Geduldlg." 

This agreement was recorded on the 30th day of June, 1913, in the 
town clerk's office in New Haven. 

Subsequently Cozatsky went to Max Spiro & Co.'s place of business 
in New York and made sélections from their stock of clothing, for use 
in his business. When he went there, he met Weiss and Nathan Spiro. 
Nathan assisted in showing the bankrupt the stock. Weiss drew and 
sigiied a check in behalf of Max Spiro & Co. for $75, payable to Na- 
than Spiro, who indorsed it over to Cozatsky, which sum was intended 
as part of the $100 promised for use in fitting up the new store, and the 
bankrupt used it for that purpose. 

Some time afterwards the bankrupt received at différent times three 
other firm checks, made out and indorsed in a similar manner, amount- 
ing in ail to $90, to pay one-half the amount of rent of the new store 
for July, August, and September, 1913, and the money so received by 
Cozatsky was used by him for that purpose. Neither the firm nor Na- 
than Spiro paid anything towards the small expense of lighting the 
store, and at the time of adjudication there was a small amount due 
Cozatsky from the iirm for freight which he had paid on the merchan- 
dise shipped him. 

Although the agreement (Exhibit B) was not so executed and ac- 
knowledged as to meet the requirements of the provisions of the Con- 
necticut statutes concerning conditional sale agreements, nevertheless 
Max Spiro & Co. shipped the bankrupt a lot of men's clothing billed at 
$889.25, the invoice thereof being typewritten and headed ; 

"AU clalms must be made wlthln 5 daya after receipt of goods. 

"New York, July 1, 1913. 

"Goods shipped to Mr. S. Cozatsky on consignment to be covered by Insur- 
ance. 

"Bought of Nathan Spiro, 119-121 Bleecker Street 

"Lot. Quantlty. Priée. Amount" 

Hère followed a long list, describing the lot, quantity, price, and 
total, amounting to $889.25. 

Cozatsky received this lot, containing 1 19 suits of clothing, and placed 
them in the new store, hanging them up on that side of his store devoted 
to the clothing business ; the other side, with a counter in front of the 
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shelves, beîng «sed by him for the sale of his gent's furnishings. In 
the same section of his store in which said shipment of clothing was 
placed, bankrupt also placed other clothing fprming a part of his 
stock in trade, some of which he carried over from his former place of 
business, and thèse were not kept separate from the others. Other 
than the manufacturer's brand of "Max Spiro & Company" there were 
no marks or anything else on the clothing thus shipped to the bankrupt 
to distinguish it from any other part of Cozatsky's clothing stock, and 
he never informed any other creditor, nor the mercantile agencies of 
Dun or Bradstreet when their représentatives called, that the said cloth- 
ing was not a part of his regular stock in trade. Neither were there 
any signs on the racks, or on the showcases, or on any part of the store 
wherein this clothing was kept, or anywhere about the store, to indi- 
cate that Nathan Spiro or any one other than the bankrupt was the 
owner thereof . 

Bankrupt opened up business in his new store on July 5, 1913, and 
continued to carry on business there until the filing of his pétition in 
bankruptcy, which was on September 27, 1913. During that period 
Weiss called from time to time, and examined the stock of clothing, 
and checked bankrupt's record of the sales which he had made there- 
from. 

On September 12, 1913, another lot of men's clothing consisting of 
65 suits, billed at $467.01, was shipped to bankrupt from the business 
place of Max Spiro & Co., which lot bankrupt received and placed in 
his store with other clothing. This invoice, as well as bankrupt's name 
and address, and the words "To be covered by Insurance," was writtcn 
with ink on the regular printed billhead of Max Spiro & Co. and the 
same read as f ollows : 
Max Spiro Léo Welss Jacob Cohen 

AU clalms must be made withlii 5 days after recelpt of goods. 
Téléphone 8015 Sprlng. New York, Sept 12, 19ia 

M Conslgned to Sam Cozatsky — New Haven, Conn. 
To be covered by Insurance. 

MAKERS 



QF=^ 




Bought of MAX SPIRO & CO., 
Manufacturera of 



BRAND , CLOTHING. 



Ternis 

Shipped via 119-121 Bleecker St. 

When this invoice was exhibited at the hearing before the référée, it 
plainly showed, and does now, that some one using a black lead pencil 
had drawn a line partly through the name "Max," and had placed 
above that name, also in lead pencil, the letter "N." Likewise a lead 
pencil line had been drawn through the characters "& Co." It also ap- 
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pears that some one had subsequently attempted to erase those altéra- 
tions. The writing of the letter "N" with lead pencil was not, however, 
in the handwriting of Nathan Spiro, as is found by comparing his sig- 
nature to the pétition and the affidavit attached thereto and presented to 
the court in support of his pétition for review, and it does not appear 
from the évidence who made the changes, although the billhead was 
produced in court by the bankrupt, who claimed to hâve had it in his 
possession ail the time since receiving it from New York. 

With the first lot of clothing Max Spiro & Co. sent bankrupt a book 
containing the lot numbers of the suits and the priées for which each 
was to be sold at retail, and the bankrupt was to make a note in said 
book ofi such of the clothing as he sold. The terms of the agreement 
(Exhibit B) were not carried out further than is above indicated, and 
when bankrupt sbld articles from thèse lots of clothing it was his cus- 
tom to put the money in his pocket, the same as other moneys belong- 
ing to himself. 

At no time did the bankrupt prétend that he was doing a consign- 
ment business, and the amount of stock sent him by Max Spiro & Co. 
was so large that it must hâve tended to induce others not acquainted 
with the facts to extend to him larger lines of crédit than would other- 
wise'have been given. 

The bankrupt sold in ail 33 suits from the two lots sent him as above 
set forth, receiving therefor about $280. The following remittances 
were made by Cozatsky by checks payable to Max Spiro & Co. and 
when returned through the clearing house to the Merchants' National 
Bank of New Haven, upon whom they were drawn, bore the indorse- 
ment "Max Spiro & Co.," viz. : 

July 21, 1913 $ 44 85 

" 26, " 39 30 

Aug. 20, " 56 65 

" 23, " 46 85 

$187 65 

There was nothing whatever on the checks to indicate that Nathan 
Spiro had in any way been connected with the same. 

Cozatsky's pétition in bankruptcy was dated September 24, 1913, and 
filed September 27, 1913. In his schedule of assets attached to his péti- 
tion there is this entry in relation to the bankrupt's clothing stock, viz. : 

"Clothing In store #685 Grand avenue subject to the rights of Nathan 
Spiro, $1,150." 

Cozatsky was adjudicated bankrupt September 29, 1913. It does not 
appear that he inf ormed either Nathan Spiro or any member of the firm 
of Max Spiro & Co. of his intention to file his pétition in bankruptcy. 

[1, 2] In the bankruptcy proceedings Attorney Geduldig, of Bridge- 
port, represented the interests of Max Spiro & Co. and of Nathan 
Spiro, and was engaged by Weiss, who also testified in behalf of his 
firm and in behalf of Nathan Spiro. The latter did not appear or tes- 
tify. The raferee heard the évidence and saw the witnesses, and had 
an opportunity to judge of their credibility, and as his conclusion, in 
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so far as Nathan Spiro is concerned, seems fully warranted by the évi- 
dence and ail legitimate inf erences that may be drawn f rom it, the court 
is not justified in setting aside the order appealed from, and so con- 
firms it. 

In cases like this the rule is that the court should accept the conclu- 
sions of the référée on questions of fact unless the same are mani- 
festly erroneous, because the référée hears the testimony and can note 
the demeanor of witnesses, and so is in a better position to détermine 
the crédit to be given the oral testimony. In re Shults et al. (D. C.) 
135 Fed. 623 ; In re Wright-Dana Hardware Co. (C. C. A.) 30 Am. 
Bankr. Rep. 582, 211 Fed. 908; In re McDonald & Sons (D. C.) 178 
Fed. 487 ; In re Williams (D. C.) 120 Fed. 542 ; Fouche v. Shearer (D. 
C.) 172 Fed. 592. 

While consignment agreements are permitted and bpheld under the 
law of Connecticut, the main question at issue always is: Was the 
agreement entered into by the parties in good f aith ? Lambert Hoist- 
ing Engine Co. v. Carmody, 79 Conn. 419, 65 Atl. 141 ; Romeo v. Mar- 
tucci, 72 Conn. 504, 45 Atl. 1, 99, 47 L. R. A. 601, 11 Am. St. Rep. 
327 ; Harris v. Coe et al., 71 Conn. 157, 41 Atl. 552. 

As a resuit of the referee's finding, based upon the évidence to sup- 
port it, as disclosed by the record, in which I concur, this question bas 
been answered in the négative. For this reason, as well as for the fur- 
ther one that the évidence f ails to disclose any real interest on the part 
of Nathan Spiro in the subject-matter of the controversy, in view of 
this finding, a decree will be entered confirming the referee's order and 
denying the requests contained in the pétition for review. 

Ordered accordingly. 



THE SMEDLEY (two cases). 
(District Court, S. D. New Tork. February 13, 1914.) 

1. Collision (§ 71*) — Moving Boats in Slip — Duty of Cabe. 

Those engagea In moving boats in a slip are bound to the exercise of 
reasonable care to prevent injury to other vessels, and are liable for an 
Injury whlch such care would hâve prevented. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dea Dlg. 
S 71.*] 

2. Collision (§ 141*) — Moving Boats in Slip — Unseawoethiness or Injueed 

Vessel. 

The owiier of a coal boat, which was negligently stnick and sunk by 
another boat being moved past her in a slip, /leîd entitled to recover half 
damages ; It being shown that, but for her âge and weakened condition, 
she would not hâve been Injured so badly, if at ail. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 294; Dec. Dlg. 
I 141.*] 

In Admiralty. Suit for collision by Ned Irish and J. B. Irish, co- 
partners trading as Irish Bros., owners of the coal boat Macy, against 
the barge Smedley, the Powelton Barge Company, claimant, with the 
Baltimore & Ohio Railroad Company and the Staten Island Rapid 

•For other cases see aame toplo & § ndmbbs in Dec. & Ani. Di«8. 1907 to date, & Eep'r Indexe* 
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Transît Railway Company impleaded. Decree for libelants for half 
damages against the Rapid Transit Company. 

Harrington, Bigham & Englar, of New York City, for libelants. 
Chauncey I. Clark, of New York City, for claimant 
Cravath & Henderson, of New York City, for respondents. 

HAZEL, District Judge. In September, 1907, the coal boat Maqr 
was moored at the dock at Staten Island, not far distant from the coal . 
chutes maintained by the respondent the Staten Island Rapid Transit 
Railway Company. The Macy had been under the chutes, and had tak- 
en aboard about 150 tons of coal, when the loading was temporarily 
discontinued and she was moved away by the employés of the Rapid 
Transit Company to a point farther up the pier, in order to permit the 
barge Smedley to load. After the Smedley was loaded, she was hauled 
past the Macy by a line on a manually operated winch, and in the 
course of the shifting opération she struck the Macy on her port bow, 
causing her to sink shortly af terwards, when she had again been moved 
under the chutes and completed her loading. 

The libel filed against the barge Smedley alleged that the sinking was 
wholly due to her fault in not keeping clear, but subsequently, on péti- 
tion of the owner of the Smedley, the Staten Island Rapid Transit 
Company was brought into the proceeding under a provision of the 
admiralty rules. At the close of the évidence the libel against the barge 
was dismissed, and the question now is whether the Rapid Transit 
Company, whose employés were in sole charge of the movements of 
the Smedley at the time of the collision, were in fault for the injuries 
sustained by the Macy. Though the impingement is conceded, it is 
claimed that the impact was slight, being a blow such as ordinarily oc- 
curs where boats are moved from one place to another in a slip, and 
that the Macy was unseaworthy and unfit, and should not, therefore, 
hâve exposed herself to such ordinary dangers. 

[ 1 ] I think it is the law that those engaged in the moving of boats 
in a slip in the vicinity of other boats moored to a dock must exercise 
reasonable care in the performance of their work, and must be held 
responsible for injuries inflicted where boats are shifted with the assist- 
ance of a hand winch in such a careless manner as to impinge other 
boats moored to the dock. Of course, liability does not always follow 
from ordinary contacts such as are not inconsistent with the exercise 
of reasonable care in moving a boat; but in the présent case the évi- 
dence shows that though the barge was moved slowly, and a man stood 
forward with a pôle to prevent contact, and though the master of the 
Macy shouted out a warning when the Smedley was about eight feet 
distant, the boats were nevertheless permitted to collide. It is true that 
the contact was not severe ; but in view of the f act that the Macy was 
partially loaded, as was also the Smedley, it was more harmful than if 
they had been without load, and forced the Smedley over against the 
dock and spiles. In view of the manual opération of the winch and the 
présence of the man forward with the pôle, the contact was un justifi- 
able, and could hâve been avoided by the exercise of a proper degree 
of care. 
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[2] While the înjured boat was old and weak, still it is not shown, as 
claimed by the respondents, that the forward planks were rotten, or 
that she was unfit for transporting coal. Indeed, the testimony of the 
witness Jensen was to the efïect that a survey showed that her timbers 
were ail right, both at the bow and the stem, and that in his judgment 
the appearance of the break in her planks indicated that it had been 
caused by an impact which forced her against the spiles or side of the 
dock. There not only was évidence to show that the Macy was old and 
weak, but it was conceded that she had previously been jammed by ice 
in the river and sunk, and that at another time she turned turtle, and as 
it does not appear to what extent she was repaired, or whether or not 
she was overhauled f oUowing such mishaps, I am in doubt as to wheth- 
er she would hâve withstood the Smedley if she had been a more sub- 
stantial boat ; the testimony of the respondents being to the efïect that 
the probabilities are that she would not hâve sustained damage from 
so slight a contact if she had not been so old and weak. In this view 
of her condition, she must be held to be also in f ault ; for, as said by 
Judge Brown in The N. B. Starbuck (D. C.) 29 Fed. 797: 

"To allow old boats, that glve no notice of their weakness, a right to be 
fully repaired, would encourage them to run In the way of others." 

Moreover, the fact that the mishap occurred more than 6 years ago, 
and that the libel was not filed until January, 1913, about 5i/è years 
thereafter, would seem almost sufficient to bar the claim of the libelants 
for staleness. Certainly the delay may be considered in support of the 
view that the Macy, though not wholly in fault, was, because of her 
évident weakness, partially so. 

A decree may be entered for half damages in each case, and a référ- 
ence taken to a commissioner to ascertain the amount. 
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UNITED STATES TRUST 00. T. GORDON et al. 
In re DOVBY GOAL CO. 

(Circuit Court of Appeals, Sixth Circuit. October &, 1914.) 

No. 2421. 

Bankeuptcy (§ 310*) — CoEPOEATioN — Peoof of Moetgage Bonds — Rights or 
MoBTGAGE Trustée. 

A bankrupt corporation had Issued bonds secured by a mortgage, whlcli 
provided that in case of default for six months the mortgage trustée might 
on its own motion, or on request of bondholders, proceed by suit to en- 
force its provisions, or it might décline to do so, in whieh event only a 
bondholder might proceed in his own name. At the time of the bank- 
ruptcy there had been default for more than six months, but the trus- 
tée had instituted no suit, nor had there been any request therefor. Two 
men, wUo owned ail of the bonds severally, proved their claims as se- 
cured creditors, and the same were allowed. Afterwards the mortgage 
trustée filed a elaim for the entire mortgage debt, and asked that the 
property be sold by the trustée In bankruptcy, which was done on hls 
own pétition, without objection. Héld, that the proceedlng was not such 
an enforcement of security as was committed by the mortgage solely to 
the trustée, and that, the debts having been proved and allowed to the 
real owners, it was not error for the bankruptcy court to refuse to recog- 
nlze any right in the mortgage trustée and to reject its claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 501-507; 
Dec. Dig. § 310.»] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

In the matter of the Dovey Coal Company, bankrupt ; W. L. Gor- 
don, Jr., trustée. The United States Trust Company, as trustée, ap- 
peals from an order rejecting its claim. Affirmed. 

P. N. Booth, of Louisville, Ky., for appellant. 
Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

KNAPPEN, Circuit Judge. The Dovey Coal Company, a corpora- 
tion, on May 1, 1905, issued a séries of negotiable bonds aggregating 
$50,000, securing the same by deed of trust in nature of first mortgage 
on aJl its property and franchises to the United States Trust Company, 
of Louisville, Ky., as trustée. On October 30, 1905, and November 29, 
1905, respectively, the Coal Company gave the Trust Company further 
mortgages securing the same bond issue. On July 1, 1910, the Coal 
Company issued a further séries of negotiable bonds amounting to $40,- 
000, securing the same by a second mortgage trust deed upon its assets 
to the same trust company as trustée. Each mortgage contained sink- 
ing fund provisions. Ail the bonds of both séries were held in sev- 
eralty by two creditors, Lam and Eades (the bonds being in their sole 
and actual possession), except $5,500 of first mortgage bonds held by 
the Trust Company, in connection with $147.50 cash, under the sinking 
fund provision of the first mortgage. Each mortgage contained a clause 
providing for immédiate maturity of the bonds in case of six months' 
default in making interest or sinking fund payments, or in the perform- 
ance of other conditions, and for the efifecting of such maturity through 

•For other cases see same topic & i nvmbsb in Dec. A Am. Dlgs. 1907 to date, & Rep'r Indaxai 
216 F.— 69 
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a wrîtten demand upon the trustée by the holders of 10 per cent, in 
amount of the bonds, and the trustee's notification to the Coal Com- 
pany of such maturity. Subdivision 2 of the default article is printed 
in the margin.^ 

In case of "enforcement of the terms of this indenture," the proceeds 
of sale, as well as the sinking fund, were to be devoted, first, to the pay- 
ment of costs ; second, to the trustee's expenses, counsel fées, and com- 
pensation ; and, third, to the equal pro rata benefit of bond and coupon 
holders. 

The Coal Company having become bankrupt after default in pay- 
ment of interest Lam and Eades, on November 25, 1911, made proof 
of their respective claims as bondholders under the deeds of trust, both 
claims being allowed on either November 25 or December 5, 1911. 
After this allowance, and on December 5, 1911, the Trust Company, as 
trustée, filed proof of claim on account of the entire of both bond is- 
sues, claiming lien for the full amount of both, also alleging default 
with respect to three semiannual sinking fund payments of $500 each 
under the first mortgage and of two such payments of the same amount 
under the second mortgage, the proof of claim stating that the Trust 
Company would "hereinafter plead further as to the enforcement of 
its rights as trustée under the af oresaid deeds of trust and mortgages 
and as to the sale of property hereinbefore referred to on which it holds 
liens as trustée." 

On March 12, 1912, the pétition of Lam and Eades for sale of the 
mortgaged property came on for hearing before the référée. The Trust 
Company, as trustée, objected (so far as hère material) that the sale 
could be made only on the pétition of the trustée in bankruptcy or after 
he had been given opportunity to make the same, and because of the 
power conferred on the mortgage trustée by the default provisions of 
both mortgages, the Trust Company expressing a désire to "bid on the 
property to be sold and to use the value of its lien in part payment of 
the purchase price." Without waiving thèse objections, the Trust 
Company asked that the trustée in bankruptcy be made to elect whether 
to sell the mortgaged property or the bankmpt's interest therein, and 
to show cause why he should not be required to file a pétition for such 
sale. That officer thereupon elected to sell f ree of liens, and, by per- 
mission of the court, and without objection thereto, joined in and adopt- 
ed the allégations of the pétition of Lam and Eades, filing, however, 

1 "In case default shall be made by the Coal Company as set forth. in the 
preceding section, and shall continue for the time therein prescribed, the trus- 
tée may, on its own motion or upon being requested by the holders of 10 per 
cent of the then outstanding bonds and upon being indemnified by such hold- 
ers against ail costs, including expenses and counsel fées, shall proeeed to 
enforce the provisions of this indenture by filing suit in its own name in some 
court having Jurisdiction in the premises. The trustée may, however, upon 
such demand being so made upon It, décline to proeeed; In which event, and 
in that event only, the holder or holders of any of the bonds secured hereby 
may proeeed in his or their oven name, and in any such proceeding taken by 
the trustée or by the holders of bonds a receiver may be at once appointed, 
and ail tolls, rents, issues, incom.es and profits shall pass to such receiver, 
as well those then accrued as those thereafter accrulng, and such receiver 
shall take into his possession ail of the real and Personal property then un- 
der lien for the security of the bonds or covenants herein contained." 
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a new pétition. The référée held that Lam and Eades had the right to 
daim the benefit of the mortgage security and that the mortgage def ault 
clause had no application to existing conditions, expunged the claims of 
the mortgage trustée as créditer (its claim having never been allowed), 
and granted the pétition of the trustée in bankruptcy for sale of the 
mortgaged property. The court, on pétition for review affirmed the 
referee's order, reserving to the Trust Company the right to présent 
further claims for whatever was owing it when its proof of debt be- 
low was presented, for expenses and compensation in connection with 
and in the discharge of its duties as mortgage trustée." 

The Trust Company invokes the rule that individual bondholders se- 
cured by mortgage containing foreclosure-default provisions such as 
exist hère cannot take proceedings to enforce the security except in 
case of the mortgage trustee's disqualification or refusai to act. This 
rule, as appHed to the usual case of enforcement of security is well set- 
tled. 3 Cook on Corporations (6th Ed.) § 826 ; Electric Co. v. Electric 
Co. (C. C. A., 9th Cir.) 87 Fed. 590, 31 C. C. A. 118. The question is 
whether the rule is of controlling application under the facts presented 
hère. It will be noted that, although def ault under both mortgages had 
existed for more than six months before bankruptcy occurred, the 
mortgage trustée has never attempted to foreclose, nor has it been asked 
to take such action, either before or af ter bankruptcy. Had foreclosure 
been pending when bankruptcy intervened, the foreclosure would not 
ordinarily be interfered with by the bankruptcy court. In re Rohrer 
(C. C. A., 6th Cir.) 177 Fed. 381, 383, 100 C. C. A. 613, and cases there 
cited. Had the bankruptcy court been applied to for leave to institute 
foreclosure proceedings, that court would hâve had power, in its dis- 
crétion, to grant it. 1 Loveland on Bankruptcy (4th Ed.) § 57, p. 171. 
But such leave was not requested; the only enforcement of security 
actually asked for by the mortgage trustée was a sale by the trustée in 
bankruptcy. The substantial grievance of the mortgage trustée is that 
it was not allowed the status of créditer in recovery upon the bonds, 
and thus the receipt through the bankmptcy proceedings of the pro- 
ceeds of the sale of the mortgaged property. Of course, the practical 
value to the mortgage trustée of the récognition asked lies in the oppor- 
tunity thereby to recover commissions on the amounts received by it 
f rom the bankruptcy trustée and disbursed by the mortgage trustée to 
the bondholders. This is a valuable right, and should be protected un- 
der applicable situation. 

But we think the court below reached the correct conclusion upon 
the case before it. The bondholders were clearly creditors of the bank- 
rupt, and under section 57 of the Bankrupt Act (Act July 1, 1898, c. 
541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) had the right to 
prove their claims as such, unless the mortgage has given the trustée a 
superior right. The mère fact that the trustée holds the légal title to 
the security, does not necessarily make it, in equity, a créditer with 
respect to the debt itself. The mortgage trustee's proof of claim al- 
lèges that the considération of the mortgage debt is "moneys loaned to 

2 This réservation is f ound in the court's opinion, which contains the only 
order an review printed in the record. 
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said Dovey Coal Company by the owners and holders of the bonds re- 
ferred to in the mortgages or deeds of trust hereinafter mentioned or 
by their assignors," and the record contains the concession in argument 
below that the Trust Company "as trustée or otherwise has no pecu- 
niary interest or ownership in said bonds or any of them." It should 
go without saying that the bondholders are alone interested in the sink- 
ing fund. When the Trust Company filed its claim as créditer the 
bondholders had already been awarded the status of creditors, and no 
review of this action appears to hâve been attempted. As said by Judge 
Evans, in deciding, the case below, the trustée "assumed to act for the 
bondholders af ter they had acted for themselves, and af ter their claims 
had been allowed in an adéquate manner." 

The case is scarcely within the strict letter of, the mortgage, for the 
trustée has neither been asked, nor has it sought, to "enforce the pro- 
visions" of the mortgage "by filing suit in its ovi^n name in some court 
having jurisdiction in the premises." In the absence of direct authority 
on the subject, we are not satisfied to hold that the pétition to hâve the 
mortgaged property sold by the trustée in bankruptcy f ree of liens and 
the proceeds applied upon the mortgage debt is such an enforcement 
of security as the default provisions contemplate as inflexibly commit- 
ted solely to the mortgage trustée, Nor is the case within the spirit 
of the provision invoked, because there is no longer occasion for the ex- 
ercise of the authority in question, since bankruptcy has rendered re- 
ceivership to prove claims thereunder unnecessary ; ail the bondholders 
(there being but two) are before the court, and there is thus no pos- 
sible conflict of interest as between themselves or as between them and 
the mortgage trustée, except possibly as respects the fixing of fées for 
past services. Any controversy of this nature the bankruptcy court 
has ample power to adjust. 

In thèse circumstances, the passing of the proceeds of sale f rom the 
trustée in bankruptcy to the two bondholders through the mortgage 
trustée, as a mère conduit, would be an unnecessary and expensive 
formality. 

The order of the District Court is affirmed, with costs. 



WILLIAM KANE MFG. 00. v, ECONOMT lEON WORKS. 

(District Court, E. D. Pennsylvania. September U, 1914.) 

No. 1129. 

Patents (§ 328*) — Infrinqembnt — Improvement in Boilebs. 

The Kane patents, No. 620,931 and Ko. 686,900, for an Improvement In 
steam and hot water boilers, held not infringed. 

In Equity. Suit by the William Kane Manufacturing Company 
against the Economy Iron Works. On final hearing. Decree for de- 
fendant. 

Cyrus N. Anderson, of Philadelphia, Pa., for plaintiflf. 
John E. McDonough, of Chester, Pa., for défendant. 

*Far otlier cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. This case concerns the proprietary 
rights conferred by the grant of letters patent No. 620,931 and No. 
686,900, and now owned by the plaintiff by assignment. 

The défenses are the usual ones. In the view we hâve taken, it 
is unnecessary to refer to any of them, except the déniai of infringe- 
ment. The daims are for an improvement in steam and hot water 
boilers. The patentée sought to make ail the units of beat of avail 
by inducing, or at least promoting, an active circulation. It is claimed 
for him that in this he succeeded. Whether the resuit was accom- 
plished in just the way he had planned to accomplish it is by no means 
clear. If, however, the means of producing that resuit are présent in 
his device, to be observed, and they are of bis devising, the right to 
their exclusive use belongs to him, even if he failed to recognize the 
true principles of their opération, or to accurately enunciate the prin- 
ciple, or, indeed, ascribed the resuit to the wrong cause. His right 
springs f rom what he did, and not from his description of how it was 
done. What he claims to hâve donc is to promote circulation by the 
means which he adopted. 

The true principle of the opération of the means which he provided 
has been shown to be that of having tubes of dififerent lengths, whereby 
the water in the longer ones is relatively superheated and passes 
througb them, returning through the shorter ones. The word "length" 
describes this différence. The patentée uses this word, but it would 
seem that what he really had in mind was not "length" but "altitude." 
The impression is given that the thought in his mind was of a séries 
of tubes, some longer than others, and therefore projecting further 
into the dôme or chamber above the crown plate. The ends of the 
longer ones would thus be considerably above the crown plate and of 
the shorter ones just reaching it. The drawing accompanying the ap- 
plication emphasizes this. It is true that it is stated to be only of a 
preferred form, but it is difficult to escape the conclusion that the 
patentée thought the merit of his contrivance consisted in the fact 
of this longer protrusion into the upper dôme, and that the promoted 
circulation was due to this. The practicaJ construction, however, while 
retaining the length of the longer tubes, eliminated the feature of the 
altitude of their ends by bringing the ends of ail the tubes down to 
about the level of the crown plate. The differing length feature was 
retained by having the longer ones bent and the shorter ones straight. 
This brought the whole length of each tube within the drum below the 
dôme, and it is easy to understand how by this circulation was stim- 
ulated. 

The very capable expert, who testified for the plaintiff, brought 
the design as reduced to practice within the design as described in the 
application by taking the latter construction of boiler and then draw- 
ing the longer tubes into the drum until the ends of ail the tubes were 
on a level. If this were done, the longer tubes would be bent or 
curved, and the shorter ones would be straight, and you bave the 
boiler construction as reduced to practice. The position taken is that 
such a boiler would answer to the claims of the patent, because it 
would hâve ail the f eatures of the claims, including the differing length 
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of tubes. It would differ from the drawing accompanyîng the applica- 
tion only in that the tubes in the one would be shown as ail having 
the same altitude of ends, the longer ones being bent and the shorter 
ones straight, and in the other as ail straight, the longer ones protrud- 
ing f urther into the dôme space. 

As the latter construction is given in the application as preferential 
only, it does not so limit the claims as that they cannot be construed 
to cover the former. Moreover, the claim is for length of tube. We 
cannot assume that the patentée meant "altitude," and both forms of 
construction possess tube length. This, it is claimed, gives to the pat- 
entée the right of protection against the unwarranted use of his idea 
of inducing circulation by causing the water to pass up the long tubes 
and down the short ones by the superheating of the long tubes, and 
brings us to the question of inf ringement. 

The fact is found against the plaintiff. Its claim of infringement 
is based upon a mistaken idea of what the défendant had done. There 
is in both makes of boiler a similarity of construction. This they hâve 
in common with ail makes. The principle of construction of the 
defendant's boiler in its circulation features, as the plaintiff supposed 
it to be, is that the water was heated in a floating water chamber sus- 
pended by the boiler tubes over the gas and passed up through the 
superheated long bent tubes, retuming to the water chamber through 
the short straight tubes. The annular water leg or jacket enveloping 
the drum played no part in the circulation, because the water there was 
dead slack water, entirely shut off from the circulating current. This 
was based upon the supposed fact that the raw water was introduced 
through a pipe passing through the water jacket and connected up with 
the water chamber, and that the construction was such that the water 
in the jacket had no connection with the water chamber, except through 
the boiler tubes. If this were the fact, then, of course, the current of 
circulation would be from the water chamber up through the longer 
tubes and back through the short tubes, and the water in the jacket 
would hâve played no part in the circulation. So sure of this was 
the plaintiff that its expert rested the plaintiff's whole case on this fact, 
and expressed himself as willing to stand or fall by it. 

It is now admitted that the fact is otherwise than as plaintiff sup- 
posed it to be. The water pipe ref erred to leads, not from outside the 
boiler directly into the water chamber, but into the water jacket. This 
pipe part of the construction is therefore mot a water chamber, as in 
plaintiff's boiler, but a conduit pipe, and the circulation is from the 
water jacket, through the conduit pipe, and up the tubes into the 
jacket. The activity of circulation is dépendent upon the température 
of the water in the jacket being relatively low. The whole principle 
of opération is a différent one from that of the plaintiff's boiler, and 
there is no infringement. As the plaintiff's expert admits this con- 
clusion, there is no occasion to vindicate it. The plaintiff's whole case 
turns on the defendant's construction of boiler being as the plain- 
tiff supposed it to be constructed. The construction is not as it was 
supposed to be, and the plaintiff should be willing to abide the resuit 
of this finding. 
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When the défense was presented, the defendant's expert described 
its boiler as so constructed that the water in the jacket was in flow 
with the water in the pipe over the g-as burners, and the principle of 
its opération was in a current of circulation from the jacket, through 
the pipe, and up the tubes. There was no cross-examination. Tha 
plaintiff then recalled its expert in rebuttal. He testified that the de- 
fendant's expert was wrong in his description of defendant's boiler, 
but admitted that, if he were right as to the fact, he was right in his 
conclusion of no infringement. Infringement, therefore, by the ad- 
mission of the parties, turned upon the fact. The fact is with the 
defendant's expert, and the conclusion follows. The testimony re- 
ferred to was given when plaintiff's expert was called in rebuttal: 

Rudolph M. Hunter, recalled (page 97 of stenographer's notes) : 
After stating that he and defendant's expert differed as to the fact 
referred to, and giving the différent versions of the fact (at page 
104), he makes the statement that, if he were wrong as to the fact of 
construction, he would be wrong in his conclusion, and it follows that, 
if defendant's expert was right as to the fact, he would be right in 
his conclusion. Speaking of defendant's idea of the construction and 
his own, he uses this language (page 105) : 

"That would change the whole character of the testimony which I gave, If 
I was net right" 

Again, referring to his view that the circulation in the defendant's 
make of boiler was the same as that in the plaintiff's patented boiler, 
and reiterating his understanding of the construction of defendant's 
boiler, he says : 

"No water circulâtes from the annular water leg Into the floating tubular 
water chamber." 

He was then interrogated as follows: 

"By the Court: Q. I received, of course, that same Impression from the 
testimony in chief. Supposing, however, It be the fact that there Is a circula- 
tion such as Mr. Berry stated it to be, then what? A. If that circulation was, 
as he says It was, from the leg, we would then not hâve the benefit of the 
long and short tubular passages, and 1 am free to confess that it would 
change my opinion which I hâve expressed, because I understand that the es- 
sential part of thls invention is In the provision whereby circulation may be 
had within the floating water chamber by reason of the tubes by which it Is 
suspended. We do not show any water leg, and we do not hâve any means of 
circulation from such a water leg. (Page 122.)" 

After some colloquy as to what the drawings show, the witness' 
testimony continued : 

Q. "But they [the défendants] are making something more than drawings. 
They are making boilers. A. ïhat is true. If a boiler was hère, it would 
be self -évident. Q. What I cannot understand is how you two men, the man 
I assume you to be, and I know Mr. Berry to be, disagree about a thing of 
that kind. I understand from you and from him now that the différence be- 
tween you is on that one little simple fact: Does that pipe extend from the 
outside source of supply right through the water jacket into the lower cham- 
ber, or is there an opening into the water jacket, an opening from the wa- 
ter jacket into the lower chamber? That Is the proposition, Is it notî A. 
That is the proposition. (Page 123.)" 
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The wîtness then expressed his absolute confidence fhat he was 
right as to the fact of the construction, and that he was not afraid, 
but wholly content, to rest the question of the correctness of his con- 
clusions and those of the def endant's expert upon the fact as it would 
be determined by an inspection of the boiler. Arrangements were 
made for the inspection of the boiler by counsel for plaintiff. The 
inspection was made, and the fact is admitted that the plaintiff's ex- 
pert was wrong and the defendant's expert right. We feel, theref ore, 
constrained to draw the conclusion which it was admitted should be 
drawn in accordance with the finding of this fact. 

It is true that the plaintiff's expert subsequently modified his view 
by the statement that, although there was a water connection between 
the annular water leg or water jacket and the floating water chamber 
or box, there might nevertheless be a circulation from the water 
chamber up through the long boiler tubes and down through the short 
boiler tubes back into the water chamber. 

In addition, however, to the admission already pointed out, the wit- 
ness had stated, and reiterated the statement, that the essential fea- 
ture of the plaintiff's device consisted in the fact of the circulation be- 
ing from the floating water chamber through the long pipes and back 
again through the short pipes, and that the merit of the combination 
which the plaintiff had patented was in a floating water chamber sus- 
pended by tubes, above which was the steam chamber, and that the 
introduction into the defendant's device of this annular water leg or 
jacket was a mère modification of the form, and not a différence in 
the construction, because the circulation must still be from the water 
chamber up through the long pipes and down again through the short 
pipes to the water chamber, and that the water in the jacket formed 
and could form no part in the opération of circulation, because the 
water in the water leg was absolutely dead water, having no means of 
communication with the water chamber, and therefore played no f unc- 
tion in the opération of the boiler, beyond acting purely as a water 
jacket and absorbing some of the beat which would otherwise be con- 
ducted to the outside casing of the boiler; in other words, its whole 
function would be to keep the outside casing of the boiler cooler than 
it would otherwise be, thereby saving fuel. 

As the f eature, which is thus admitted to be an "essential" common 
feature of the two boilers to render the defendant's boiler an inf ringe- 
ment of the plaintiff's patent, is now admitted to be absent from the 
defendant's boiler, we again cannot escape the compulsion to find no 
interférence. How in weighing the évidence the scales might hâve 
inclined, had the plaintiff's évidence been différent from what it was, 
cannot now be surmised. Taking the évidence which is before the 
court and the testimony as it was given, the weight is overwhelming 
with the défendant. Every élément of construction in each of thèse 
makes of boilers is admittedly old. It is most vigorously asserted by 
the défendant that there is no invention in the way in which thèse 
old éléments are brought together in the plaintiff's make of boiler. It 
is just as vigorously urged that, whatever merits the plaintiff's make 
of boiler may possess, the boiler construction not only possesses no 
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patentable novelty, but that the features of it which contribute to 
its success are not présent in the make of boiler described in the ap- 
plication on which the letters patent were granted, and are not cov- 
ered by the claims of the patent. 

For the reason already stated, we hâve withheld going into either 
of thèse grounds of défense, and expressly refrain from making any 
finding as to whether defendant's make of boiler shows invention with- 
in the meaning of the patent laws, or whether the claims cover the 
features which are asserted to be patentable. The whole merit of 
the plaintiff's design is conceded to be in the combination by which the 
steam-producing results are achieved, and as this claimed combination 
does not exist in the defendant's make of boiler, no infringement can 
be convincingly asserted to hâve been committed. 

The plaintiff's bill is accordingly dismissed, with costs to the de- 
fendant, and a decree for this purpose may be submitted. 



CLOSZ & HOWARD MFG. CO. v. J. I. CASE THEESHING MACH. CO. 
(District Court, D. Minnesota, Fourth Division. February 19, 1913.) 

1. Patents (§ 46») — PATBNTABiLirr — Utilitt op Device. 

A device, to be patentable, must be useful, as well as new. 
[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 54, 55; Dec. 
Dig. § 46.*] 

2. Patents (§ 328*) — Validitt and Infeingement — Sieve. 

The Martien patent, No. 734,467, for a sieve, claims 1, 2, and 6, held 
Told for lack of novelty, and claims 3, 4, and 5 valld and Infringed. 

3. Patents (§ 289*) — Suit fob Infbingembnt — Effect of Lâches. 

The owner of a patent, which failed to mark the articles made there- 
under, and, with knowledge of its Infringement by défendant, gave no no- 
tice of the fact for six years, which was the flrst that défendant knew of 
the patent, and afterward delayed bringlng suit and the taking of testl- 
mony, held not entltled to an accounting for damages or profits, but not 
barred by such lâches from the right to an Injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 467-469; Dec. 
Dlg. § 289.*] 

4. Patents (§ 325*) — Suit foe Infeingement — Costs. 

Where the complainant in an infringement suit prevalls on some of the 
claims of the patent sued on, and défendant on others, the costs should 
be apportioned. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 607-612; Dec. 
Dlg. § 32S.*] 

In Equity. Suit by the Closz & Howard Manufacturing Company 
against the J. I. Case Threshing Machine Company. On final hearing. 
Decree for complainant 

Williamson & Merchant, of Minneapolis, Minn., for plaintiff. 
Pierce, Fisher & Clapp, of Chicago, IlL, and Clapp & Macartney, of 
St. Paul, Minn., for défendant. 

*For otlier cases see same toplc & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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WILLARD, District Judge. As indicated at the hearing, I hold now 
that daims 1, 2, and 6 show no patentable novelty. 

[ 1 ] Claim 4 has raised portions on the concave or operating surface 
of the corrugated slats. ïhis f eature is a new one. It is true that the 
indentations on the under or convex surface, which Martien used for 
strengthening the fastenings of the rods to the slats, also make ridges 
on the upper or concave side ; but claim 4 does not connect the ridges 
or raised portions in any way with the fastening of the rod to the slat. 
If Martien had fastened the rod in the same way that Hixson did, and 
had shown in his spécification and drawings thèse raised portions, I 
think that claim 4 would hâve disclosed something that would amount 
to invention, provided that the improvement was a useful one, for it 
must be useful, as well as new. Colorado Tent & Awning Co. v. Parks, 
195 Fed. 275, 115 C. C. A. 245 (8th Circuit). 

The great utility now claimed for this improvement was evidently 
not apparent to the plaintiff when it bought the patent and property of 
the Ashland Sieve Company in 1903, judging from the price which it 
paid and the terms of the contract. Nor does it seem to hâve been ap- 
parent to it for many years after that, considering that it never marked 
its sieves which contained this improvement with the date of the Mar- 
tien patent until 1910. A great deal of évidence has been taken upon 
this subject, and, after considering it, I am not able to say that the prima 
facie presumption of utility created by the granting of the patent has 
been ôvercome. 

[2] Claim 3 is practically the same as claim 4, and the défendant 
classifies claim 5 with claims 3 and 4. I therefore hold that claims 3, 
4, and 5 are valid. That they bave been infringed by the défendant 
since 1901 is admitted. 

[3] It is claimed, however, by the défendant, that the plaintiff, by 
reason of its failure to comply with the provisions of section 4900 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 3388), is not entitled to 
recover damages or profits, and by reason of its lâches is not entitled 
even to an injunction. 

Section 4900 required the plaintiff to mark its sieves with the date of 
the patent. It appears that when the plaintiff bought the property of the 
Ashland Sieve Company it received from that company 110 sieves in 
ail. Part of thèse, however, were of the Hixson type, and Closz, the 
président and gênerai manager of the plaintiff, was unable to say how 
many were of the Martien type. He says that he re-marked the sieves 
with the date of the Martien patent, and as near as he can recoUect sold 
between 30 and 40. Between 1904 and 1910 ail of the sieves sold by 
the plaintiff contained the Martien ridges. The plaintiff sold during 
that time, not including those sold in 1910, 21,708 sieves. It marked 
upon a plate attached to those sieves the dates of three other patents, 
but it did not commence to mark its sieves with the date of the Martien 
patent until after this suit was commenced, and about two months be- 
fore Closz gave his testimony. It cannot be said that plaintiff has com- 
plied with section 4900 when it has sold 21,738 sieves, and of tliese has 
marked 30, and failed to mark 21,708. Matthews & Willard Mnf 'g Co. 
V. National Brass & Iron Works (C. C.) 71 Fed, 518. 
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The plaintiff claims, however, that it complied with the last part of 
section 4900 by giving the défendant actual notice of; its inf ringement. 
This notice was given, if at ail, in a conversation between Closz and 
Bull, the président of the défendant. Passing the question as te wheth- 
er the conversation, even as claimed by Closz, would be sufficient as a 
notice of inf ringement under this section, I am satisfied that the burden 
of proof resting upon the plaintifï has not been met. Bull says that no 
notice was given him at ail by Closz of the fact that the plaintiflf owned 
the property of the Ashland Sieve Company. It is said in the brief , and 
was stated on the oral argument, that Closz went to Racine in 1903, 
and had this conversation with Bull, for the express purpose of giving 
to him the notice required by section 4900. It seems quite extraor- 
dinary that a person who knew as Closz evidently did know, the re- 
quirements of this statute, should hâve contented himself with an in- 
formai oral conversation. He would naturally hâve given notice in 
writing, if his purpose was as it is now claimed to be. His own testi- 
mony, however, shows that that was not his purpose in going to Racine. 
His only purpose was to ascertain if défendant had a license or shop 
right from the Ashland Sieve Company. He learned that it had one 
from Hixson, but with that he was not concerned. 

It is claimed, however, by the plaintiff, that the défendant as early 
as the spring of 1901 commenced to deliberately pirate the Martien in- 
vention. If it did this, it must hâve known of the Martien invention. 
I hâve examined ail the évidence in the case relating to this subject, and 
I cannot find any proof to show that the défendant knew anything about 
the Martien application or patent until it was given notice thereof on 
April 28, 1909. Bull, the président of the défendant, says (page 2) that 
he never heard of it until the commencement of this suit. Robinson, 
the vice président, says (page 14) that the first information the Com- 
pany had was the receipt of a letter from Mr. Williamson, which was 
on April 28, 1909. Norton, the gênerai manager, says (page 162) that 
he never knew of the Martien patent before the letter from Mr. Wil- 
liamson. Russell, who was assistant sales manager in 1900, went to 
Ashland in the fall of 1900. He then had a conversation with My- 
krantz. Mykrantz says that Russell's sole business with him was to 
make a new contract for the next year for the purchase of the Hixson 
sieves. 

There is no doubt but that ail the sieves bought by the défendant 
from the Ashland people were of the Martien type. It would seem 
that there was no occasion for Mykrantz to give Russell any notice 
with référence to the Martien application. He says that Mr. Karth did 
most of the talking. It is true that Mykrantz testified (page 515) that 
Russell was told that the Martien patent was pending, but this was in 
answer to a leading question from the plaintiff's counsel. In any event, 
there is no évidence that Russell communicated this infomiation to 
Norton, or to any one else connected with the company. This casual 
conversation cannot be considered as sufficient évidence of knowledge 
on the part of the défendant company of the Martien application, so as 
to convict it of deliberate piracy. Hixson could not remember whether 
or not he told Russell of the Martien application. The only interview 
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which He had with Russell was when Hixson still had an înterest in the 
business, and Hixson says that Russell's business at Ashland at that 
time was to find out about the purchase of a shop right. Hixson said 
(page 414) that he did not tell Norton of the Martien application. His 
subséquent statement on page 427 that he possibly did tell Norton about 
it cannot overcome his previous statement and tlae statement of Norton 
that he heard nothing about the Martien application. There is nothing, 
therefore, in the oral évidence to show any knowledge on the part of 
the défendant company of Martien's rights prior to April 28, 1909. 

Nor is there anything in the documentary évidence to show this. The 
correspondence which preceded the license contract of April 25, 1901, 
does not mention the Martien application. The license contract itself 
does not mention it. The chief object of this license contract was to 
give to the défendant a shop right on Hixson's improvements, which 
were set f orth in Hixson's application No. 44,(H3. The number of this 
application and the date of its filing are given in the contract. This 
application described the new style of sieve which the défendant said 
in its letter of April 9, 1901, that it wanted. The last paragraph of the 
license contract is as f ollows : 

"Said sbop right shall Include ail further Improvements made by said Hix- 
son subséquent to the above applications coverlng Improvements In adjustable 
sleves, as well as Incompleted applications made on same by,sald Hixson 
subséquent to and Includlng United States letters patent No. 624,333, now 
clalmed to be owned by the Ashland Adjustable Sieve Company." 

The plaintiff places great reliance upon this paragraph, as showing 
notice to the défendant of the adverse claim of the Ashland Company. 
The words "now claimed to be owned by the Ashland Adjustable Sieve 
Company" must refer either to patent No. 624,333, or to future im- 
provements to be made by Hixson, or to incompleted applications made 
by Hixson. It is not necessary to inquire as to which one of thèse it 
does refer, for no one of them would cover the Hixson application. No. 
44,043. It seems clear, however, that it refers to patent 624,333. This 
construction coïncides with McCray's letter, which clearly indicates that 
what Hixson claimed to bave been defrauded out of was "the old cor- 
rugated sieve." 

The situation of the défendant, then, was this: In April, 1901, it 
bought from Hixson the right to manufacture sieves described in his 
application No. 44,043. The sieve therein described is, as both parties 
agrée, identical witli the Martien sieve. At the time it acquired this 
right it had no knowledge or notice that Hixson was not the inventer 
•of the improvement, or that Martien had made an application for a pat- 
ient for the invention, or that a patent was ever issued. It commenced 
the manufacture of sieves of this type in 1901, and it continued it until 
April 28, 1909, in the same belief as to Hixson's rights, and in tlie same 
ignorance as to Martien's rights. 

It becomes important, now, to inquire as to what knowledge the 
plaintiff bas of this infringement, and what action it took with référ- 
ence thereto. Closz testified that at the time his company in 1903 
bought the property of the Ashland Sieve Company, which included the 
Martien patent, he knew that the défendant was making that kind of a 
meve, and that he knew as early as 1901 that it was doing so. Closz 



CLOSZ & HOWAKD MFG. OO. V. J. I. CASE THKESHING MACH. CO. 941 

aiso testified that the défendant had a warehouse in the town where he 
(Closz) lived, and that he was in that warehouse very frequently 
throughout ail thèse years. He also testified that Robinson, the vice 
président, told him at the Minnesota Fair in 1902 that the défendant 
had made 11,000 sieves that year. Closz said that in the winter of 
1908, or in January, 1909, he went to Racine to see Robinson, was taken 
ail through the shops, and was told by the superintendent of the de- 
fendant that the company was making about 5,000 sieves each year. 
Yet during ail this time he never objected to the manufacture of the 
sieves by the défendant, never told them that they were infringing a 
patent which his company owned, and, as has been seen, it never in- 
dicated upon the sieves which it was selling that they were manufac- 
tured under the Martien patent. The excuses that Closz gives for this 
inaction are too inadéquate to be noticed. 

It is very évident that one of two things is true : The plaintiiï either 
thought that the Martien improvement was of no value, and its failure 
to mark the sieves with the date of the patent would indicate this, or 
there was a deliberate purpose on the part of the plaintiff to allow the 
défendant to continue the manufacture of thèse sieves in great quan- 
tities in ignorance of the plaintiff's claim, and then, after a large amount 
of damages and profits had accumulated, to bring suit therefor. The 
statement of Closz, as an excuse for his delay, that he knew that the 
Case Company was responsible, and the fact that when the plaintiiï 
did give notice the six-year statute of limitations upon its claim for 
damages was within two months of expiring, would indicate the truth 
of the latter hypothesis. Under the circumstances of this case, the 
plaintiflE is clearly net entitled to an accounting for profits or damages 
prior to April 28, 1909. Layton Pure Food Co. v. Church & Dwight 
Co., 182 Fed 35, 104 C. C. A. 475, 32 h. R. A. (N. S.) 274. (8th Cir- 
cuit). 

Is plaintiff entitled to an accounting for profits since April 28, 1909 ? 
Suit was not commenced until October 11, 1909. Plaintiff did not com- 
mence to take its testimony until July 14, 1910. The plaintiff having 
remained quiet for six years with knowledge of defendant's infringe- 
ment, it was not unreasonable for the défendant to believe that, not- 
withstanding the notice of suit and its commencement, the plaintiff 
did not really intend to press its claim. Prior to the time when testi- 
mony was taken, which was July 14, 1910, sieves for the summer sea- 
sons of 1909 and 1910 had probably been distributed. There is some 
évidence to indicate that the défendant changed the construction of its 
sieves for the season of 1911, and did not use one of the Martien type. 
However this may be, I do not think that under the circumstances of 
this case, the plaintiff is entitled to any accounting at ail. 

The défendant claims that the plaintiff is not entitled even to an in- 
junction. This claim, however, under the authorities, cannot be sus- 
tained. Layton Pure Food Co. v. Church & Dwight Company, 182 
Fed. 35, 104 C. C. A. 475, 32 L. R. A. (N. S.) 274. In several of the 
cases cited by the défendant the bill was dismissed on final hearing, 
where the question of lâches was raised. In some of thèse cases, how- 
ever, the patent had expired at the time of the final hearing. In one the 
validity of the patent and the question of inf ringement were not consid- 
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ered. In several the court held that there was no inf ringement. No 
case has been cited where the court at the final hearing held that the 
patent was valid, that it had been inf ringed, and then dismissed the bill 
on account of lâches, where the patent had some years to run. The 
nearest approach to such a case is McLaughlin v. People's Railway 
Co., 21 Fed. 574, which was heard in the Circuit Court on a demurrer 
to the bill. 

[4] Where the plaintiff prevails on some of the claims, and the de- 
fendant on others, the costs should be apportioned. J. L. Owens Co. 
V. Tw;in City Separator Co., 168 Fed. 259, 93 C. C. A. 561 (8th Circuit). 
In this case, the plaintiflf having prevailed on three claims and the de- 
fendant on three, each party should pay its own costs. The resuit is 
that a decree should be entered, and it is so ordered, declaring : 

1. That claims 1, 2, and 6 are void for want of patentable novelty. 

2. That claims 3, 4, and 5 are valid, and that they hâve been in- 
fringed. 

3. That the plaintiff is not entitled to any accounting. 

4. That the plaintiff is entitled to a permanent injunction, as prayed 
^or in the bill. 

5. That neither party recover costs of the other. 



In re ARTI-STAIN CO. 

(District Court, D. Massachusetts. July, 1914.) 

ha.NKBUPTCT (§ 126*) — Election of Trustée — Mode op Review. 

The proper method of reviewing the proceedings in the élection of a 
trustée is by a pétition for review of the order of the référée approvin^ 
the appointment niade by the creditors, and such proceedings wlll not be 
reviewed for other alleged errors on a pétition which does not question 
the legality or propriety of such order. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 182, 184, 187 ; 
Oec. Dig. S 126.*] 

In Bankruptcy. In the matter of the Arti-Stain Company, bankrupt. 
Ùii review of order of référée dismissing pétition of creditors for re- 
view of proceedings at first meeting of creditors. Affirmed. 

Jacobs & Jacobs, of Boston, Mass., for petitioners. 
Goldmann Edmunds, of Boston, Mass., for trustée. 

MORTON, District Judge. On February 14, 1914, the first meeting 
of creditors in this estate was held. Apparently there was a contest 
over the élection of a trustée, at which the petitioners for review ob- 
jected to the votiiig of certain claims. The référée seems to hâve ruled 
against the contention of the petitioners, to hâve allowed such claims 
to be voted, and to bave approved the élection of the trustée. Seven 
individual creditors thereupon fiied this pétition for a — 

"review of ail matters pertaining in and to the first meeting of the creditors 
ùeld on the 13th day of February, 1914, and the élection of trustée at sald 

■For other cases sM sune topic & § nqmbbh lu ]D*e. ft Am. Digs. iSQfl to date, & Rep'r Indexes 
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meeting, and respectfully represent that the errors complalned of are as fol- 
lows: 
"The court erred In making the foUowlng orders and rulings:" 

Fifteen spécifications of error follow, the first eight of which relate 
to the alleged action of the référée in permitting certain claims to be 
voted and certain persons to vote, and in not disfranchising certain 
claims ; the next four spécifications of error are for not disallowing 
certain claims ; the next two relate to alleged rulings of the référée as 
to the rights and conduct of the officers of the bankrupt corporation ; 
and the last, to an alleged error of the référée in not ruling that certain 
persons were colluding to place the administration of the bankrupt's 
afifairs in the bankrupt's control. 

No review was specifically requested of the order of the référée ap- 
proving the choice of trustée, nor is there any spécification that such ap- 
proval was erroneous. It scems to me that the proper way to take re- 
view of the proceedings in the élection of a trustée is by a pétition for 
review of the order of the référée approving the appointment of the 
trustée by the creditors. General Order XIII ; f Collier on Bankruptcy 
(lOth Ed.) p. 1064. And this seems to be the gênerai practice. See Re 
McGill (C. C. A., 6th Cir.) 5 Am. Bankr. Rep. 155, 106 Fed. 57, 45 C. 
C. A. 218; Re Sitting (D. C, N. Y.) 25 Am. Bankr. Rep. 682, 182 Fed. 
917; Re Dayville Woolen Co. (D. C, Conn.) 8 Am. Bankr. Rep. 85, 
114 Fed. 674; Re Gordon Supply & Mfg. Co. (D. C, Pa.) 12 Am. 
Bankr. Rep. 94, 129 Fed. 622. The référée was right in holding that 
this pétition for review did not request a review of his order approving 
the appointment of the trustée. There is no spécifie référence in the 
pétition to that order, and the broad request for review above quoted 
f rom the first part of the pétition, if sufficiently definite to stand alone — 
of which, as it does not ref er to any order of the référée, there is great 
doubt (see General Order XXVII ; î Collier on Bankruptcy [lOth Ed.] 
p. 1077) — is plainly limited by what follows it to the "orders and rul- 
ings" specifically set out, which do not include the order approving the 
appointment of the trustée. 

It is not necessary to décide whether individual creditors hâve the 
right to take review in their own names of an order of approval. 

Order of référée afiirmed. 



In re HENRY SIE6BL CO. 

(District Court, D. Massachusetts. June, 1914.) 

1. Bankruptct (§ 357*) — Oedeb Declabing Dividend — Review. 

The correctness of an order declaring a dividend is to be determlned 
\\ Ith référence to tlie tinie when it was niade, and if proper at that time 
tlie subséquent flling of further claims does not afCord ground for sub- 
Jo<^ting it to review. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 541-544; 
Dec. Dlg. § 357.*] 

"For other cases see same topic & % nxtmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t 89 Fed. vii. 32 C. C. A. xvli. } 89 Fed. xl, 32 C. C. A. xxvii. 
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2. BaNKEUPTCT (5 S57*) — ObDEB DECLABINa DiVIDEND — REVOCATION — DIS- 
CRETION OF REFEREE. 

Whether an order declaring a dlvldend, whlch was right when made, 
should be revoked because of the subséquent flling o£ a new and large 
clalnii Is a matter within the discrétion o£ the référée, the exercise of 
which is not reviewable, except so far as It proceeds on erroneous prln- 
dples of law ; but where the pétition of the new claimant for such révoca- 
tion is denled, on the ground that the clalm Is not allowable as a matter 
of law, and the question may be doubtful, and the payment of the dlvl- 
dend wlU probably leave InsufBcient assets to pay the same dividends on 
the clalm if flnally allowed, the court may properly stay such payment 
until the matter can be determlned by the appellate court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 541-544; 
Dec. Dlg. § 357.*] 

In Bankruptcy. In the matter of the Henry Siegel Company, bank- 
rupt. On review of two orders of référée. Affirmed. 

The opinion by Olmstead, Référée, on the first pétition, is as fol- 
lows : 

On May 5, 1914, the Department Store Trust, a créditer of said estate, whlch 
had proved a clalm for accrued rent on the 7th day of Aprll in the sum of 
$29,301.70, flled a pétition to stay an order entered by me on the 27th day 
of Aprll, 1914, declaring a second dlvldend of 10 per cent, to the creditors of 
said estate whose elalms had been allowed. Subsequently, on the 7th day of 
Mày, an amendment was allowed to said pétition. On the 6th day of May, 
1914, said créditer filed a clalm against said estate for damages sustained by 
it for the breach of its lease, or for the breach of leases In the nature of a 
clalm for damages for future rent, in the sum of $1,920,350.43. 
' On March 31, 1914, Messrs. Tyler, Corneau & Eames, eounsel for said créd- 
iter, filed a statement to the effect that It had a clalm for future rent in 
the neighborhood of $1,000,000. The first dividend of 10 per cent, was de- 
clared on the 21st day of March. A first account of the trustées was filed on 
the 9th day of Aprll, shortly after a month succeeding thelr appolntment; 
and another account, according to section 47a (10) of the act, is not due from 
them until the expiration of two months from that tlme. On or about the 
21st of Aprll, I was Informed by Mr. Charles B. Jopp, one of the three trus- 
tées, that he had on hand the sum of $242,000 in cash, and good account» 
amountlng to $198,000. I was also Informed by eounsel who are collecting 
thèse accounts, part of whlch are secured by condltlonal sales, that they are 
the best accounts they hâve ever handled, and practically the équivalent of 
cash. In my conférence wlth Mr. Jopp as one of the officers of the court h» 
also Informed me that he had learned from the oflice of Messrs. Tyler, Cor- 
neau & Eames that thelr claim for future rent amounted to about $750,000. 
In a communication wlth Mr. Wright, a member of the flrm of Tyler, Corneau 
& Eames, had by Miss May MacCartliy, the referee's clerk, Mr. Wright stated 
to her that their clalm amounted to about the sum of $750,000. 

Accordingly the sum of $150,000, whlch would be 20 per cent of a claim of 
$750,000, was set aside for the possible proof of this clalm. To pay a second 
dividend of 10 per cent., $110,000 was requlred on proofs of claims in the 
sum of $1,100,000. The sum of $260,000 was therefore set aside to pay this 
second dividend of 10 per cent. 

The accounts, amountlng to $198,000, were estimated by Mr. Jopp to be 
worth at least §75,000 in money, which, added to the $242,000 cash, amounted 
to $317,000 as avallable for dlvldend purposes. Taklng from this the sum of 
$260,000, there was left a balance of $57,000 with which to meet further ex- 
penses of administration. At the same tlme, another computation, assumlng 
that the clalm of said creditor amounted to $1,000,000, and assumlng that the 

«Far other cases see same toplc & i numbeb in Dec. & A m. Dlgs. 1907 to date, & Rep'r Indexes 
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accoTiiits of $198,000 were absolutely good, as in ail probability they are, 1« 
as foUows: 

Cash $242,000 00 

Accounts 198,000 00 

Total $440,000 00 

Dividend of 10 per cent $110,000 00 

Twenty per cent, for Department Store Trust Claim 200,000 00 

Required for second dividend $310,000 00 

Deducting $310,000 f rom the $440,000, leaves a balance of $130,000, of which, 
with a most libéral allowance for shrinkage, there ought to be an ample bal- 
ance left for further dividends and expenses of administration. 

The désire to pay the dividend at thls time was concurred in by Mr. Charles 
F. Weed and Hon. Louis A. Fronthingham, the other two trustées, with whom 
as officers of the court I hâve had fréquent conférences. The contention of 
the creditor is that the dividend to the merchandise creditors was improvi- 
deiitly declared. From the above explanation it will be seen that the sub- 
ject and figures were carefully considered. Section 65 of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]), re- 
lating to "Déclaration and Payment of Dividends," provides the modus oper- 
andi of distribution. Probably no bankruptcy act ever contalned such minute 
provisions for speedy distribution as the présent act. Subdivision "b" contem- 
plâtes that dividends shall be paid frequently, and as often as the condition 
of the estate will warrant. After the i)ayment of the flrst dividend, when the 
amount of funds shall equal 10 per cent, a second dividend "shall be de- 
clared." It is eertainly a great merit of the présent act that dividends shall 
be declared often and speedUy. Section 39a (1), under "Duties of Référées," 
imposes upon the référée the obligation to "déclare dividends." Section 47a 
(9), under "Duties of Trustées," makes it ineumbent on the trustées to "pay 
dividends within ten days after they are declared by the référée." 

The next prerequisite to the payment of dividends imposes upon the référée 
the duty of determining "such claims as hâve not been, but probably will be 
allowed." As at the time of the déclaration of the dividend, no information 
was possessed by me except the statement on file above alluded to, and the 
oral statement of Mr. Wright, I am of the opinion that a libéral provision 
was therefore made for any possible future allowance of the claim of this 
creditor subsequently filed on the 6th day of May, 1914, in a much larger 
amount than had been theretofore stated. 

2. Acting upon the duty Imposed upon me of determining whether thls sub- 
sequently filed claim of $1,920,350.43 will probably be allowed I dismissed the 
pétition for stay on the ground that in my opinion this claim would not be 
allowed in this largely increased sum, or in fact in any sum, and am of the 
opinion that this view is a further justification of the déclaration of the divi- 
dend of April 27th. After a considération of the claim itself, which is now 
a part of the record, and the record may always be considered, and after the 
considération of the ofifers of proof by counsel and their arguments, I am of 
the opinion that the law governing the allowance of this claim is to be found 
in the case of Slocum v. Soliday, a décision by the Circuit Court of Appeals of 
this circuit, in an opinion rendered by Judge Putnam, 25 Am. Bankr. Rep. 
460, 183 Fed. 410, 106 0. C. A. 56. 

There are numerous allégations in the pétitions and motions which are not 
supported by the évidence, and eertainly no protest was made against the divi- 
dend by said creditor before its déclaration. 

I aceordingly, for the above reasons, denied the motion to stay the pay- 
ment of said dividend. 

The opinion by Olmstead, Référée, on the second pétition, is as fol- 
lows: 

This was a pétition and amended pétition filed May 7, 1914, by a creditor, 
the Department Store Trust, to review an order entered by me on the 27th 
216 F.— 60 
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day of Aprll, 1914, deelarlng a dlvMend of 10 per cent to the creditors wliose 
claims had been allowed in said estate. Before flling said pétition, said créd- 
iter had made a request of the trustée and their counsel, Mr. Nutter, tliat 
they, as the représentatives of the creditors, should take a review from said 
déclaration of a dividend, which request the trustées refused to comply wlth. 
Thereupon said créditer, through its counsel, Mr. Wright, of the firm of Tyler, 
Corneau & Eames, and Mr. Albert S. TVoodman, filed said pétition for review, 
requesting that the trustées be ordered to take a review, or that it be allowed 
to proseeute a review in the name of the trustées. After an extended hear- 
ing, and arguments of counsel, 1 denied said pétitions. Thereupon said créd- 
iter filed this pétition to review my exercise of discrétion in denying the créd- 
iter the right to either take a review for Itself, or to order the trustées to 
take a review, or to allow It to take a review ta the name of the trustées. 

My reasen for denying thèse pétitions is based upon the principle and prae- 
tice established by the weight of authorlties, that the créditer must work out 
his remedy through the agency of the trustée, who Ls tlie représentative of ail 
the creditors. It is true that General Order XXVlI.i by the use of the word 
"créditer," weuld appear to authorize a créditer to act in the first instance. 
Jîut this General Order is to be construed in connection with General Order 
XXI, 6.2 The décisions under thèse two General Orders hold that a créditer 
under thèse circumstances has net the right to take a review, but must ap- 
peal to the trustée, or the court to order such review. Foreman v. Burleigh 
(C. 0. A,, Ist Clr.) 6 Am. Bankr. Eep. 230, 109 Fed. 313, 48 O. G. A, 376 ; 
Chatfield v. O'Dwyer (C. C. A., 8th Cir.) 4 Am. Bankr. Rep. 313, 101 Fed. 797, 
42 O. C. A. 30; In re Lewensehn (C. C. A., 2d Cir.) 9 Am. Bankr. Eep. 368, 
121 Fed. 538, 57 C. O. A. 600; In re Mexico Hardware Ce. (D. C, N. M.), 
28 Am. Bankr. Rep. 736, 197 Fed. 650, in which latter case the authorities and 
reasens for the rule are reviewed and considered. The procédure was the 
same under the fermer bankruptcy law. Glenny v. Langden, 98 U. g^. 20, 28, 
25 U Ed. 43. 

In support of the same view I may be permitted to cite the case of Artt- 
Stain Co. (D. C., Mass., Réf.) 32 Am. Bankr. Rep. 640, Ne. 20,344, recentiy 
decided by me, and new pending on review [afflrmed 216 Fed. 942], In which 
latter case an attempt was made to set forth somewhat fully the greunds 
and reasons for this rule of pracUce and procédure. 

Tyler, Corneau & Eames, of Boston, Mass., and Albert S. Wood- 
man, of Portland, Me., for petitioners. 

Brandeis, Dunbar & Nutte'r, of Boston, Mass., for trustées. 

MORTON, District Judge. The questions certîfied involve two pé- 
titions. In each the petitioners are the trustées of the Department 
Store Trust. As such trustées, they leased the store occupied by the 
bankrupt to Siegel & Vogel, by whom the lease was duly assigned to 
the bankrupt. The rent was about $300,000 per year. Subséquent to 
the bankruptcy the lessors retook possession of the property and leased 
it to other persons at a reduced rental. 

The first dividend, 10 per cent, was declared on March 21, 1914, and 
was duly paid. On March 31, 1914, counsel fpr the petitioners wrote 
to the référée that the petitioners had a claim for damages on account 
of the failure of the bankrupt to carry through the original lease "in 
the sum of $1,000,000." This letter was not sworn to and was in no 
sensé a proof of claim. A few days before April 27, 1914, the référée 
inf ormed counsel for the petitioners that another dividend would short- 
ly be declared, and understood that the counsel for the petitioners said 
that the claim would probably be about $750,000. No proof of it was 
promptly filed, and on the 27th of April the référée declared a second 
dividend of 10 per cent, on claims then proved and allowed. Notices 

« 89 Fed. xl, 32 C. C. A. ixvii. ' 89 Fed. x, 32 C. C. A. xxiil. 
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of the déclaration of this dividend were sent to creditors immediately 
after it had been declared. 

On May 5th the first of thèse pétitions was filed, which was subse- 
quently amended, praying, in substance, that the référée would revoke 
the dividend order to allow the petitioners to file their proof of claim. 
On the next day they filed a proof of claim in the sum of $1,920,350.43 
for damages which they claim to hâve sufifered by reason of the bank- 
rupt's failure to carry through the original lease. On the next day, 
May 7th, they filed the second of the pétitions now before the court, 
praying, in effect, that the trustée in bankruptcy be directed to take a 
review of the dividend order, or that the petitioners themselves be au- 
thorized to take a review of that order in the name of said trustées. 
The référée declined to revoke or stay the dividend ordered, or to al- 
low a review of the dividend order, and denied both pétitions. The 
petitioners thereupon brought thèse proceedings to review his déci- 
sions. No defect or insufSciency in the formality of the proceedings 
before the référée is alleged. Two principal questions are presented : 

(1) Whether the référée was right in refusing to direct the trustées 
to take a review of the order declaring a dividend, or to allow the peti- 
tioners to take such review in the name of the trustées. 

(2) Whether the référée was right in refusing to stay and revoke the 
dividend in order to give the petitioners an opportunity to prove their 
claim, so that it could, if allowed, participate in ûit dividend. 

[1] As to (1). The dividend order was right at the time when it 
was made. The claim in question was not scheduled ; it had not been 
proved ; no information whatever had reached the référée that it would 
be over $1,000,000. He reports that he has reserved sufficient assets 
to pay both dividends on that amount. The petitioners deny this. The 
matter is one as to which the judgment of| the référée imder whose im- 
médiate control the estate is being administered, and who is familiar 
with the property, is entitled to much weight. I cannot say upon the 
record before me that he erred on this point. Upon the facts stated in 
his certificate, he appears, in declaring the second dividend, to bave 
acted with ail due considération for the petitioners' rights. 

As the correctness of the dividend order is, of course, to be deter- 
mined with référence to the time when it was made, not by what oc- 
curred thereafter, a review of it would not hâve brought before the 
court the subséquent proof of claim, and would plainly hâve been a 
futile proceeding. It therefore seems to me that the référée was right 
in refusing to direct or permit review of the dividend order in the name 
o£ the trustées. 

[2] As to (2). Whether the dividend order, which was right when 
made, should be revoked, and the case reopened upon that point, was 
a matter which lay within the discrétion of the référée, to the exercise 
of which no review lies, except so far as it proceeded upon erroneous 
principles of law. For somewhat analogous questions under Massa- 
chusetts practice, see Buswell v. Walcott, Mass. Practice, p. 119, et seq. ; 
Fuller's Mass. Probate Law (3d Ed., by Alger) pp. 475 and 476. In 
denying the pétition the référée may well hâve found that the petition- 
ers had not been diligent in proving their claim, that the allowance of 
the pétition meant litigation and long delay before the second dividend 
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could probably be paid, that sufficient assets had been reserved to pro- 
tect the petitioners' daim to the amount originally stated, that the claim 
proved was over $900,000 in excess of that amount, and that it appar- 
ently rested upon principles of law which had been declared unsound 
by the Court of Appeals for this circuit. He may, not unreasonably, 
hâve suspected that such a large and late claim was made by the pe- 
titioners in the hope that the trustées in bankruptcy would see fit to 
compromise it, rather than to delay the settlement of the estate until 
the matter could be decided in the courts. I certainly do not think such 
views of the case were so erroneous and unfounded that action based 
upon them amounted to an abuse of judicial discrétion. 

The référée was bound to exercise his discrétion upon correct prin- 
ciples of law. His opinion that the petitioners' claim was unfounded 
in law and was fully met by Slocum v. Soliday, 25 Am. Bankr. Rep. 
460, 183 Fed. 410, 106 C. C. A. 56, decided by the Court of Appeals 
for this circuit, entered so fundamentally into his décision upon this 
pétition that if he is in error concerning it, his discrétion was improp- 
erly exercised and his action ought to be reversed. Richardson v. 
Lloyd, 99 Mass. 475. It seems to me, however, that in so holding the 
référée was right, and that the petitioners' claim is met and covered 
by the case just referred to. There is the possibility that the référée 
was mistaken upon that point, and the further possibilities that Slocum 
V. Soliday may be overruled, or that the law may be declared otherwise 
by the Suprême Court of the United States. Neither of thèse contin- 
gencies seems to me sufficiently probable to justify me in holding that 
the référée abused his discrétion in disregarding them. 

The payment of the second dividend will so reduce the assets of the 
estate that, in ail probability, not enough will remain to pay both div- 
idends on the petitioners' claim if it should hereafter be allowed for 
the fuU amount of $1,920,350.43. Money once paid out as dividends 
cannot be recovered f rom the creditors who receive it. Bankruptcy Act, 
§ 65c. So that the referee's refusai to revoke and reopen the dividend 
amounts to a final judgment against the petitioners possibly involving 
a large sum of money. In view of thèse facts, the petitioners ought to 
be allowed to submit the questions raised by thèse proceedings to the 
Court of Appeals, and the dividend ought not to be paid out until there 
has been an opportunity for the petitioners to take a review or appeal 
from this décision. 

The orders of the référée denying both pétitions are affirmed. The 
dividend declared is not to be paid within ten days from the date here- 
of. If within that time the petitioners take and perfect a review or an 
appeal from this décision, the dividend declared is not to be paid out 
while said review or appeal is pending, and is being prosecuted by them 
with ail possible diligence and dispatch. 
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In re KATZ. 
(District Court, D. New Jersey. June, 1914.) 

BANKETJPTCT (§ 136*) CONCEALMENT OF ASSETS OBDEE AGAINST BANKEDPT. 

A bankrupt, who conducted a mercantile business, wlthin 60 days prior 
to the bankruptcy bought goods on crédit to the amount of $20,700. ïhe 
amount paid to creditors during the same tlme and the value of the stock 
on hand aggregated $7,900. It was also shown that during that time 
bankrupt drew from the bank and recelved from collections cash to the 
amount of about $12,000, which was wholly unaccounted for, except by 
testimony that he pald various sums to différent relatives from whom he 
claimed to hâve borrowed money. Such testimony was, however, di- 
rectly contrary to prior statements made by the bankrupt to mercantile 
agencies and inconsistent with other proven facts, and in many respects 
Improbable and unreasonable. Held, that the évidence warranted a flnd- 
Ing by the référée that the bankrupt had concealed and had in his pos- 
session or under his control money to the amount of about $12,000, and 
an order requiring hlm to turn over such sum to his trustée. 

[Ed. Note. — For -other cases, see Bankruptcy, Cent. Dig. §§ 233. 235: 
Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of Harry L. Katz, bankrupt. Ou 
review of order of référée requiring bankrupt to turn over to his 
trustée the sum of $12,007.43. Affirmed. 

Référée Chandler stated the facts and filed his opinion, as f ollows : 

&T involuntary pétition was flled against the bankrupt August 28, 1912. 
accompanled by a pétition for a receiver. W. L. Moise was appointed re- 
ceiver, and subsequently he was appointed trustée. Katz was adjudicated « 
bankrupt on September 16, 1912. On October 5, 1912, the attorneys for the 
bankrupt flled schedules setting forth liabilities to creditors holding securi- 
ties for $2,875 and a list of 140 unsecured creditors unaccompanied with any 
information as to the amounts respectively or in the aggregate due them ; 
subsequently 145 creditors flled clalms for $29,878.37 ; total proven liabilities, 
$32,753.37. A number of creditors for an aggregate of several thousands of 
dollars neglected to file their claims within a year and their clalms were dis- 
allowed. The schedules showed assets: Stock in trade, $2,700; vehicles, 
$500; machinery, tools, etc., $1,500; debts due on open account, $4,025.29. 
Total $8,725.29. The receiver and trustée sold the Personal property for 
$3,075.30, and collected $1,333.04 of the debts due on open accounts. Total 
$4,408.34. 

The bankrupt came to Atlantic City, N. J., from New county, Pa., In 1906, 
accepted employment in one of the large hôtels as a steward at a salary 
of $800 a year, which was increased from time to time untll March, 1912, 
when his salary was $2,100 per annum. During this period out of his salary, 
he saved(?) so he testified, about $14,000. In October, 1911, he purchased a 
fruit store in Atlantic City, for an agreed prlce of $5,800, paying therefor 
$3,000 in cash and securing the remainder by a chattel mortgage for $2,800. 
He placed his brother in charge of the store and employed A. l!"1:ugoll as an 
assistant. From the latter he borrowed $1,000. The bankrupt is an expert 
bookkeeper. At the opening of business he kept a cash book, ledger, sales 
book, and purchase book. On May 14, 1912, he made a signed statement to 
the Fruit & Produce Trade Association of New York. This was an exhibit 
produced at his esamlnatlon. In this report he claimed his assets consisted 
of "cash, value of stock on hand, $5,500; outstanding accounts, considered 
good, $10,000; plant, flxtures, improvements, $8,750; savings bank accounts, 
$5,500; horses, wagons, trucks, etc., $1,800; cash on hand, $2,275.84; total, 
$28,325.84." LiabiUties: "For merchandlse, $2,000; chattel mortgage, $2,- 
875; total, $4,875." On August 9, 1912, the bankrupt verbally stated to Brad- 

*For other casée see same topic & S number in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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streef S that his assets were $29,475, wlth liabilltles of ?7,3T5. Durlng the 
perlod between July 1 and August 28, 1912, the bankrupt purchased on crédit 
merchandise aggregating $20,700, and paid to credltors $5,200. 

After» several esaminations of the bankrupt the référée and the gênerai 
body of the creditors entertained the belief that the bankrupt was fraudu- 
lently concealing a large sum of money. The creditors organized, appointed 
a creditors' committee, and contrlbuted the sum of $1,150 to prosecute a com- 
plète Investigation into the past hlstory of the bankrupt, hls family's and 
relatives' business connections with hlm, and his business methods. This 
committee employed able counsel and détectives, with the resuit that the com- 
mittee was able to submit évidence of fraudulent transactions upou vchich an 
order was entered by the court on the reconimendatlon of the référée, requir- 
ing the bankrupt to surrender $12,007.43 of concealed assets. The balance 
of the principal facts in the case appear in the following conclusions and re- 
ports of the référée and the opinion of the court : 

The stock in the store on the day It was tiirned over to the receiver was es- 
tlmated to be worth $2,700, as appears by the sworn schedule flied by the 
bankrupt, and assuming that this stock was entirely represented by a por- 
tion of the $20,500 worth purchased between the dates above mentioned, and 
that $5,200 had been paid to creditors, the total sum of the value of the stock 
plus the amount paid to creditors would be $7,900, leaving an apparent dis- 
erepaney of $12,800 worth of merchandise sold during the 60 days or less 
that intervened between the day it was purcliased and the date of closing 
the bantrupt's store, and the bankrupt has in no wlse accounted for the dis- 
position of this large sum of money. Additionally to this it was testifled by 
the bankrupt and his employés that they were purchastng from $100 to $200 
worth of goods a day for cash from local dealers, which goods were pre- 
sumably being sold at a profit. FVom August 19th to August 26th the testi- 
mony of the bankrupt and his brothers was to the effect that $0,300 was 
drawn from the bank account of the bankrupt and turned over to the bank- 
rupt In cash. 

It was proven, and not denied, that during the last few days prior to the 
closing of the place of business the bankrupt collected from his customers 
who were indebted to hlm $5,707.43 In cash, which sum was not turned into 
his bank account ; and I think it fair to assume that an additional large sum 
of money, probably aggregating some thousands of dollars, was similarly 
collected by the bankrupt and approprlated to his own use, and it is a signifl- 
cant fact that the aggregate of thèse two sums Is within a few hundred dol- 
lars of the difCerence between the amount of goods purchased from the bank- 
rupt's creditors during July and August, and the amount paid to thèse cred- 
itors plus the estimated value of the stock on hand at the time of the fallure, 
so that it seems to me to hâve been eonclusively proven that the bankrupt 
approprlated and Is wlthholding from his creditors the sum of $12,007.43. 

Testimony was oftered on the part of the bankrupt to establlsh a payment 
to Samuel Katz, a relative living at Tork, of $1,500, which the bankrupt 
clalmed he had borrowed from this relative and had repald. In view of the 
fact that the signed and verbal statement made by the banknipt both before 
and after this alleged loan was made to hlm by his relative, Samuel Katz, to 
the etïect that he owed no borrowed money, coupled with the further very 
Indefinite and evasive manner in which ail of the testimony concerning this 
loan was produced before the référée, is convincing to the référée that no 
such loan as alleged was ever made to the bankrupt by his relative Samuel. 

The bankrupt further claims to hâve borrowed from his brother, Moses, 
$2,087.45, and it is alleged that this money was paid to Moses in August, 
1912, just prior to the bankruptcy. If the bankrupt borrowed any such sum 
from Moses, he did not deposit it in any of his various bank accounts, and 
at the time of the alleged loan there was no apparent concealment or effort 
made on the part of the bankrupt to withhold any moneys from deposit in 
oue or the other of his varions accounts. Another significant fact with rela- 
tion to this alleged transaction is that both the bankrupt and Moses testiûed 
that the $1,200 that the bankrupt borrowed from Moses was repald to Moses 
in April, 1912. This alleged loan would be subject to the same charge of not 
baving been dlsclosed in the signed and verbal statements above referred to. 
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tf any such loan ever exlsted. The référée conclûmes from the testlmony as 
submltted that this alleged loan on the part of Moses was not in fact a loan, 
and, wMle the cheek shows that It was eashed by the bankrupt, the référée 
belleves that, when so eashed, the cash was turned over to Moses by his 
brother, Harry. 

Thls bankrupt clalms to hâve borrowed $1,200 from hls brother, Emanuel 
Katz. The référée, the creditors' committee, and the trustée, accompanled 
by the attorneys for the bankrupt, and the trustée, went to Hanover, Pa., 
the former résidence of Emanuel Katz, to endeavor to ascertain the truth 
with respect to thls transaction. In hls original exarainatlon the bankrupt 
claimed that he pald this money to Emanuel in Aprll or May. If he dld not 
pay it until June, the signed statement he made in May was a false state- 
ment. When cross-examined, Emanuel Katz could not tell where he procured 
this money which the bankrupt claimed was loaned to the bankrupt, could 
not tell whether his wlfe got it from the bank or whether she had it on her 
person, and the testlmony of both Harry and Etaanuel with relation to this 
transaction was conclusive to the référée that nelther of them was telling 
the truth, and on the testlmony taken on the rule to show cause no effort 
was made on the part of the attorney for the bankrupt to corroborate the 
testlmony of the bankrupt with relation to the facts concerning this trans- 
action If there ever was such a transaction. 

The bankrupt soùght to explain discrepancies in his testlmony by al- 
leging that he had borrowed $2,200 from one Abe Cooper, of Harrlsburg, Pa., 
a relative, and that he repaid this sum to Cooper personally in cash in At- 
lantic City In January or February of 1912. Cooper was not produced to 
substantiate thèse statements, and it is unbelievable that the bankrupt ever 
had any such negotiation with Cooper, espeeially in view of the fact that at 
the time he alleged he was borrowlng money he also alleged that he had 
ample cash resources on hand. 

The bankrupt also claims that he borrowed $2,800 from his father; this 
sum being the proceeds of a sale of a stock of fnrniture at Hanover and the 
loan having been made by the father to him in cash. The testlmony shows 
that during the entire period of his business career the bankrupt was send- 
Ing money to hls father, and there Is no testlmony to corroborate any such 
loan by the father to the bankrupt and of such a character as is entitled to 
the slightest credenee. 

The aggregate of thèse loans whleh he claims to hâve borrowed from rela- 
tives and to hâve repaid are as foUows: 

Samuel Katz, cousin $1,500 00 

Moses Katz, brother 2,087 45 

Emanuel Katz, brother 1,200 00 

Abe Cooper, relative 2,200 00 

Father , 2,800 00 

The référée has found It an exceedingly difficult matter to arrive at a 
spécifie sum which he can conclude has been posltively secreted by the bank- 
rupt and wlthheld from his creditors, but Is of the opinion that the sums 
represented by : 

Withdrawn by the bankrupt from August 19th to August 26th, 

inclusive $6,300 00 

Moneys collected from debtors of the bankrupt during August, 

In cash 5,707 43 

$12,007 43 
— hâve been established beyond any reasonable doubt 

The référée Is also convinced that ail of the alleged transactions concern- 
ing loans from the bankrupt's relatives are flctitious, and that the sum of 
$1,500 claimed to hâve been paid to Samuel Katz, of York, and by Samuel 
Katz, acknowledged to hâve been repaid to him, should be returned to the 
creditors ; that the sum of $2,087.45 claimed to hâve been pald to Moses 
Katz in August, 1912, and by Moses Katz acknowledged to hâve been paid, 
should be returned to the creditors; that the sum of $1,200 claimed to hâve 
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been borrowed from the bankrupt's brother, Emanuel Katz, and subsequently 
repaid to Emanuel and acknowledged by him to bave been repald, should 
be retumed to the creditors ; and tbat the sum of $2,800 alleged to hâve been 
borrowed from the father was not In tact borrowed from Mm, but was fur- 
nished to the father by the bankrupt for the purpose of taklng an assign- 
ment of the chattel mortgage for this sum, and which mortgage was held by 
Mlchael Georgetti and subsequently asslgned to the father of the bankrupt. 

I therefore conclude that at least $4,787.45, whlch represents the sums 
alleged to hâve been borrowed from Samuel, Moses, and Emanuel Katz, and 
by them admitted to hâve been pald to them, should be returned to the cred- 
itors ; but I cannot détermine positively that thèse sums are now under the 
control of the bankrupt, and, In view of the décisions holding that an order 
to return assets may only include assets under the control of the bankrupt, 
I am of the opinion that thèse sums cannot be reached by thls procédure, al- 
though I am convinced. If the bankrupt pald them to bis relatives, which I 
do not believe to be the case, this method of dlsposlng of thèse moneys was a 
mère subterfuge to évade payment to his creditors, and that they hâve been 
returned to hlm or are still held for hls beneflt. 

The testimony of the bankrupt in many particulars, as well as the testl- 
mony of the members of his family brought to corroborate his testimony, was 
proven to be false and iintrustworthy in many particulars and entirely un- 
worthy of belief. The attitude of the bankrupt, and his testimony concern- 
ing his books, and the efforts made by him to suppress the books, and to 
doctor them, by substituting new books, is Indicative of his entire business 
career. Ail of his books, except the bank deposit books, hâve dlsappeared, 
and it Is significant that the booka of account were in his place of business 
up to wlthin a few days of the day of the closing, so that this dlsappearance 
of the books bas efïectually destroyed ail opportunity to verify or deny both 
his probable and improbable statements. 

The testimony taken on the original examinatlon of the bankrupt and that 
subsequently taken on the rule to show cause does not harmonize in many 
particulars, and indicates an eflfort on the part of the bankrupt to explaln 
discrepancies whlch were not fairly or fully explalned. The attitude of the 
witnesses on behalf of the bankrupt, as well as his own attitude, was such 
as to be convincing to the référée that a studlous effort was being made to 
conceal the truth with regard to the bankrupt's affairs, and this attitude was 
particularly apparent and to such an extent as to elicit comment from per- 
sons who were in attendance during the whole proceedings. 

A fair prépondérance of évidence is convincing to the référée that the 
bankrupt bas fraudulently withheld from his creditors at least $12,007.43, 
and that the sum Is now in the possession and control of the said Harry L.. 
Katz, bankrupt, and that It should be surrendered to the trustée for the 
beneflt of the creditors of the estate, and upon présentation an order will 
be signed directing the bankrupt to turn over to the trustée this sum. 

The bankrupt filed exceptions to the foregoing report of the référée, 
and thèse were argued by the respective attorneys. 

Clarence L. Goldenberg, of Atlantic City, N. J., for trustée. 
Boite & Sooy, of Atlantic City, N. J., fot the bankrupt. 

CROSS, District Judge. The pétition for review brings before the 
court an order of the référée to whom the cause was referred, dated 
April 15, 1913, directing the bankrupt to account for and pay over to 
the trustée within ten days the sum of $12,007.43 belonging to the 
bankrupt's estate, and found by the référée to be in his possession and 
under his control. The petitioner excepted to that order in six re- 
spects, the first two of which relate to the form of the trustee's péti- 
tion. The pétition excepted to, however, was the original and not 
the amended one, as appears by référence made to its filing date in the 
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pétition for review. To the trustee's amended pétition no spécifie ex- 
ceptions appear ; but if the exceptions are so directed that they could 
be held to apply to the amended pétition, they would nevertheless hâve 
to be overruled, since its allégations are deemed sufficiently certain and 
spécifie to apprise the respondent of the claim made against him. 
The remaining four exceptions relate to matters upon which the réf- 
érée has passed, with resuit unsatisfactory to the bankrupt, hence his 
appeal. Of that concerning the admission of testimony, it may be 
said that such testimony, if any, as was improperly admitted, was rel- 
atively immaterial and did not affect the ref eree's décision ; in other 
words, there was légal testimony amply sufficient, to support his find- 
ings of fact. 

In compliance with Order 27 of General Orders in Bankruptcy,^ the 
référée by his certificate states that he has certified to this court the 
question presented, a summary of the évidence relating thereto, and 
the findings and order of the référée thereon. The summary of the 
évidence thus certified has not, so far as appears, been attacked in 
such manner as to bring to the attention of the court, for correction, 
any particular misstatement, defect, insufficiency, or error therein. 
However, and apart from that fact, ail of the testimony taken by the 
référée was sent up by him and has been read and considered by the 
court upon this appeal, and the conclusion reached, without difificulty, 
that the order appealed from is supported by a prépondérance of such 
évidence. Many glaring discrepancies and inconsistencies, and im- 
probable and unreasonable statements, appear in the bankrupt's proofs, 
a considérable number of which hâve been pointed out by the référée. 
When thèse are considered, and the fact kept in mind that he saw the 
witnesses and heard them give their testimony, the court would be 
loath to set aside, and indeed, under the authorities, would not be 
justified in setting aside, his order, except for gross and manifest mis- 
take of law or fact, neither of which appears. I am not at ail sure 
that, had I dealt with the case in the first instance, I would not hâve 
ordered the bankrupt to restore to the estate, a considerably larger 
amount than the référée has. 

However, I am not called to pass upon that question. It is suffi- 
cient to say that in my judgment the order under review is supported 
by the clear weight of the testimony, and it will accordingly fin ail 
respects be affirmed. 

The attorneys for the bankrupt appealed from the Judgment entered on 
the foregoing opinion to the Circuit Court of Appeals for the Third Circuit 
They failed to prosecute the appeal withln the tlme requlred by the rules, 
and, on motion of the attorney for the trustée, the appeal was dismlssed. A 
pétition was then flled with the référée by the trustée, praying for an order 
to require the bankrupt to turn over to the trustée the sum of $12,007.43, 
and the référée allowed this order. The bankrupt disregarded the order, 
whereupon the trustée filed with the référée a pétition asklng that the bank- 
rupt be certified to the District Court for contempt for failure to obey the 
order to surrender. The référée so certified. As a resuit of this certificate 
the court entered an order that the proceedings be referred to the référée as 
spécial master, to ascertain "what, if any, disposition the bankrupt has made 
of the moneys tound to hâve been in his possession and under his control on 
Aprll 13, 1913, and if any disposition has been made of such moneys, or if the 
condition of the bankrupt has changed flnancially since that tlme, tben, if 

> 89 Ped. xl, 32 C. C. A. xjtvil. 
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ehanged, In what way, and wliat are the reasons therefor, ana to report the 
resuit of Ms examination and findings to thls court." After tiie usual ré- 
citals, and a summary of the spécifie Issues ralsed by the pétition and answer, 
upon which the order of référence was based, the fcllowing adûltlonal report 
was flled by Chandler, Spécial Master : 

Findings ot Fact 

The only wltness produced was the bankinipt, who testifled that he dld net 
désire to change any of the testimony given by him at former hearings; that 
he has not in his possession the amount of money speeified In the order or 
any part thereof ; that he did not hâve the amount of money speeified in the 
order, or any part of it. In hls possession at the tlme the order was made ; 
and that he has made efforts to comply wlth the order. 

The order of référence to me Is speciflcally dlrected to aseertaln what dis- 
positions the bankrupt has made of the moneys in hls possession or under 
his contro!. He denled the money was in hls possession when the order was 
made. He offered no testimony whatever concerning the moneys under hls 
control. 

Neither did he ofCer any testimony to show that hls financlal condition has 
changed, except that he is earning a salary of $2,100 per annum. 

My conclusions, as a resuit of this examination, are that the banlirupt has 
failed to show any reasons why he should not surrender the money, or sutH- 
cient reason why he should not be committed for contempt for hls refusai to 
obey the order. 

Conclusions of Law. 

In hls opinion flled In thIs case Judge Cross found that the bankrupt had 
in hls possession or under hls control the sum of $12,007.43, which he was 
fraudulently wlthholding from his creditors on the 15th day of April and 16th 
day of June, 1913, and ordered this sum to be surrendered to the trustée. 
This question Is therefore res adjudicata, and any testimony of the bank- 
rupt to the eflfeet that he did not hâve or control this money when the order 
was made Is Irrelevant. "Where, after a hearlng upon a pétition by the trus- 
tée to compel bankrupt to turn oves assets, the référée ordered him to deliver 
to the trustée goods In a speeified sum, and upon revlew the District Court ap- 
proved and confirmed the order of the référée and ordered bankrupts to 
turn over the goods or pay a speeified sum before a day certain, or If he did 
not to show cause on that day why he should not be punlshed for contempt, 
the District Court is not bound to make a new and Independent investigation 
of the fact of the concealment of assets and of bankrupt's présent abllity to 
comply wlth the order to turn over sueh assets to hls trustée." Kirsner v. 
Taliaferro (O. C. A., 4th Cir.) 29 Am. Bankr. Rep. 832. 833, 202 Fed. 51, 120 
C. C. A. 305. 

The bankrupt testified that he has been unable to earn or borrow a suffl- 
clent amount to comply with the order of the court. I am of the opinion 
that thèse facts. If they are facts, hâve no relevancy to the question of hls 
abllity to surrender money In hls possession or under hls control. The bank- 
rupt's testimony concerning hls abllity to raise money Impresses me wlth the 
bellef that he is endeavoring to make terms vdtix the court, favorable to hlm- 
self, In order to escape a fuU compllance wlth the order. 
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DE KOVEN et al. v. LAKE SHORE & M. S. ET. CO. et aL 
(District Court, S. D. New York. September 5, 1914.) 

h Monopolies (§ 24*) — State Anti-Trust Laws — Scope. 

A bill does net state a cause of action for an injunction to restraln the 
consolidation of two railroad companies as being in violation of tbe anti- 
trust laws of certain states, where it allèges no facts showing any re- 
straint upon transportation exclusively in any one of such states. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 17 ; Dec. Dig. 
§ 24.*] 

2. Monopolies (§ 24*) — Consolidation of Oobpobations — Injunction — 
Stookholdeks' Suit — Eqdity Jurisdiction. 

A suit by minority stockholders of a railroad Company to restrain the 
majority stockholders from effecting a consolidation with another Com- 
pany on the ground that it will be illégal as in violation of the Sherman 
Anti-Trust Act of July 2, 1890, c 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200) , is not one brought under the provisions of such act, but one in- 
voking a remedy which exlsted before its passage, and is wlthin the gên- 
erai equity jurisdiction of a fédéral court. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 17 ; Dec. Dig. 
f 24.*] 

8. Monopolies (§ 24*) — Consolidation of Cobpobations — Stockholders' 
Suit — Enjoininq Consolidation. 

Minority stockholders of a railroad company heM not entitled to a pre- 
Uminary injunction to restrain its consolidation with another company on 
the alleged ground that it would be illégal as in restralnt of compétition 
and In violation of the anti-trust act where, through ovmership of a ma- 
jority of the stock of one company by the other, they were, and had been 
for a number of years, as completely under one management and control 
as though Consolidated, and during ail such time the United States had 
acquiesced therein. 

[Ed. Note. — For other cases, see Monopolles, Cent Dig. § 17 ; Dec. Dig. 
S 24.*] 

4. Injunction (§ 135*) — Pbeliminaet Injunction — ^Discrétion of Court. 

The grantlng of a prellmlnary Injunction ia discretionary with the 
court; the discrétion to be exercised according to the circumstances of 
each case and the comparative injury that may resuit to the interested 
parties from its granttng or déniai. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 304 ; Dec Dig. 
S 135.*] 

6. Eailboads (§ 123*) — Stockholders' Suit to Restrain Consolidation — 
Peeliminary Injunction. 

The plan of consolidation of two railroad companies proposed by one, 
■which owned a majority of the stock of the other, held on its face and on 
the showing made not so dearly unfair or inéquitable to the minority 
stockholders of the latter as to justii'y the grantlng of a preliminary in- 
junction restrainlng the consolidation; their objection being only to the 
amount of stock to be allotted to them in the Consolidated company. 

[Ed. Note. — ^For other cases, see Eailroads, Cent Dig. § 3S9 ; Dec. Dig. 
i 123.*] 

In Equity. Suit by Annie L. De Koven and Cecil Barnes, as trus- 
tées, etc., against the Lake Shore & Michigan Southern Railway 
Company and the New York Central & Hudson River Railroad Com- 
pany. On application for preliminary injunction. Denied. 

'for other cases see same topic & i numbbb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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Cadwalader, Wickersham & Taft, of New York City (George W. 
Wickersham, of New York City, Otto Kirchner, of Détroit, Mich., 
H. M. Daugherty, of Columbus, Ohio, and Edwin P. Grosvenor, of 
New York City, of counsel), for plaintiffs. 

Charles C. Paulding, of New York City (Walter C. Noyés, of New 
York City, Alexis C. Angell, of Détroit, Mich., and Albert H. Harris, 
of New York City, of counsel), for défendant Lake Shore & Michigan 
Southern Ry. Co. 

Alexander S. Lyman, of New York City (Walter C. Noyés, of New 
York City, Alexis C. Angell, of Détroit, Mich., and Albert H. Harris, 
of New York City, of counsel), for défendant New York Cent. & H. 
R. R. Co. 

GRUBB, District Judge. This is an application by the plaintiffs for 
a preliminary injunction, restraining the défendant from completing a 
projected consolidation of the two railroad companies who are the 
défendants in the bill of complaint. The bill is filed by one of the 
minority stockholders of the défendant the Lake Shore & Michigan 
Southern Railway Company, owning 500 shares of its capital stock, 
on behalf of the plaintiffs and ail other of its stockholders, who may 
after its filing .désire to unité with plaintiffs therein. 

The proposed consolidation is attacked by the plaintiffs and its com- 
pletion asked to be restrained upon three separate grounds; (1) Be- 
cause it is alleged that the proposed consolidation will be in violation 
of the anti-trust laws of the states of Michigan, Ohio, and Pennsyl- 
vania. (2) Because it is alleged that the proposed consolidation will 
be in violation of the act of Congress, approved July 2, 1890, known as 
the Sherman Anti-Trust Law. (3) Because it is alleged that the terms 
of the proposed consolidation are unf air and inéquitable to the minor- 
ity and dissenting stockholders of the défendant the Lake Shore & 
Michigan Southern Railway Company. 

[ 1 ] First. While the bill allèges that the proposed consolidation will 
violate the anti-trust laws of the states of Ohio, Michigan, and Penn- 
sylvania, it avers no facts showing a restraint of anything but Inter- 
state commerce, between the city of Bufïalo, in the state of New 
York, and the city of Chicago, in the state of Illinois. The restraint 
or monopoly of Interstate transportation is provided for by the Sher- 
man Anti-Trust Law, and it displaces the jurisdiction of the states to 
regulate or prohibit with regard to that subject-matter. There is no 
averment of any restraint upon any transportation exclusively within 
any one of the states mentioned, to which the anti-trust laws of any 
one of those states might apply, even if it be conceded that the rég- 
ulation or prohibition of such restraints or monopolies would still be 
held to be within the competency of the states, in view of the existing 
législation of Congress upon the subject of restraints and monopolies 
in transportation. 

Second. It is alleged that the proposed consolidation will be in vio- 
lation of the Sherman Anti-Trust Law. The lines to be Consolidated 
are neither competing or parallel lines. The défendant the New York 
Central & Hudson River Railroad Company, however, is the owner 
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of a controlling interest in the capital stock of the Michigan Central 
Railroad Company, which, by virtue of its controlling stock owner- 
ship in the Canada Southern Railway Company, forms a line from 
Buffalo to Chicago, which, separately owned, would compete with the 
line from Buffalo to Chicago, whidi will be formed by the consolida- 
tion of the two défendants. It also appears that the défendant the 
New York Central & Hudson River Railroad Company is the owner 
of t"he capital stock of the Western Transit Company, which owns a 
line of steamships operating between Buffalo and Chicago, and which 
would, separately owned, compete with the Consolidated line. The 
défendant the Lake Shore & Michigan Southern Railway Company 
also owns the New York, Chicago & St. Louis Railroad Company, 
which is a practically parallel line to it from Buffalo to Chicago. It 
is by virtue of this situation that the plaintiffs contend that the pro- 
PQsed consolidation will continue and perpetuate the existing control 
of ail four lines in the Consolidated company, and so operate in vio- 
lation of the Sherman Law. 

The défendants' reply to this contention that: (a) It is the well- 
settled rule in the Second Circuit that a suit in equity under the Sher- 
man Law will only lie at the instance of the United States; (b) that 
the bill and affidavits fail to show any restraint or monopoly of In- 
terstate transportation arising out of the proposed consolidation; (c) 
that the control, which is alleged to be in violation of the law, already 
existed for many years before the plan of consolidation was con- 
sidered, and would not be intensified by the completion of the plan; 
and (d) that the former control is changed by the plan of consolida- 
tion in form only, and not substantially in degree, and that the United 
States bas for years acquiesced in that control, through f ailure of the 
department of justice to act, and afîirmatively through the approval 
of the Interstate Commerce Commission. 

[2] (a) The plaintiffs contend that the bill is not a suit in equity 
under the Sherman Act, and that the décisions from the Second Cir- 
cuit, relied upon by the défendants, do not therefore apply. It seems 
to me that the plaintiffs' contention is correct. The présent suit is 
one by a dissenting minority stockholder to restrain the majority stock- 
holders from accomplishing what is asserted to be an illégal or ultra 
vires act. It is, therefore, a well recognized species of gênerai eq- 
uity jurisdiction, and not a mère statutory remedy, conferred by the 
Anti-Trust Law. The plaintiffs would be entitled to resort to this 
remedy if the Sherman Law had provided no équitable remedy for 
its enforcement, and the fact that it did provide one, available only 
to the United States, cannot be held to deprive an individual of an 
équitable remedy which was open to him before and independent of 
the statute. The fact that the relief granted to the government in 
an equity suit, instituted by it under the Sherman Law, might be of 
the same nature as that granted an individual plaintiff cannot change 
the resuit. Nor can the fact that the illégal or ultra vires act is made 
so only by the statute, which créâtes the équitable statutory remedy, 
do so. If it be an illégal or ultra vires act, however made so, a 
minority stockholder had, under the gênerai principles of equity juris- 
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prudence, a remedy to restrain the corporation and the majorîty stock- 
holders from accomplishing it, of which he is net deprived by the cré- 
ation of a statutory équitable remedy in favor of the government alone, 
and of which he is not permitted to avail. It seems clear that if the 
Sherman Law had declared combinations in restraint of trade illégal 
and ultra vires, and provided no équitable remedy in favor of the 
government or any one else, the interest of a minority stocl<;holder that 
his shares should not be involuntarily transf erred from a lawful to an 
unlawful enterprise would entitle him to complain of the proposed 
action of the corporation, through the majority stockholders, in a suit 
in equity. The providing of such a statutory remedy, which could 
be availed of only by the government, ought not to be construed to 
take away by implication the existing remedy of the individual stock- 
holder under gênerai equity principles. A dissenting stockholder would 
bave a standing in equity to enjoin a proposed consolidation of com- 
peting parallel lines, in violation of a state constitutional provision 
prohibiting such consolidations, upon the ground that it was ultra vires. 
I can see no distinction between the efïect of such a constitutional pro- 
vision and that of the Sherman Law in this respect. 

(b) The averments of the bill are sufficient to put in issue, as a 
matter of pleading, the illegality of the proposed consolidation under 
the Sherman Act, and the affidavits of plaintifFs to the bill and of 
Mr. Rowland are some évidence tending to support the allégations of 
the bill. The affidavits of Messrs. Smith and Kallman qualify or deny 
the facts contained in those of the plaintiffs. The issue is presented 
for décision upon an application for a preliminary injunction. It is 
clear that so important and complicated an issue cannot be satisfac- 
torily determined, except upon final hearing, and would be best de- 
termined in a suit in which the government was the complaining party, 
since a décision in this case would not be binding upon the United 
States, but, on the contrary, a décision in a suit instituted by the United 
States would be controlling as to ail parties. 

[3] (c) The défendants assert that the consolidation would afifect the 
form, but not the fact of control, which would remain after consoU- 
dation just as it did before, and with no greater force or effect. This 
seems to hâve been the view taken by the Interstate Commerce Com- 
mission as justifying its report in favor of the consolidation. It is 
quite clear that the New York Central Company, through its stock 
ownership in the Lake Shore Company and the identity of manage- 
ments, bas since 1898 exercised as complète a control over the latter 
as it could hâve done by a légal consoHdation. The proposed consoli- 
dation can, at most, only make easier the perpétuation of that con- 
trol. It cannot add anything to the control, since it was complète 
already. If the control is hereafter determined to be illégal, it does 
not follow that the proposed consolidation of the two défendants 
would be found obnoxious to the statute. Before consolidation the New 
York Central, if the combination was found to be illégal, would hâve 
been compelled to part either with its interest in the Michigan Cen- 
tral Company and in the Western Transit Company, or both, or with 
its interest in the Lake Shore Company, and the Lake Shore with iti 
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interest in the New York, Chicago & St. Louis Company. Ttie same 
alternative would be présentée! to the Consolidated company after the 
consolidation, in the event the consolidation should be successfully 
assailed. Confronted with the necessity so created, the Consolidated 
company might well elect to part with its interest in the Michigan 
Central and in the steamship company and retain its interest in the 
Lake Shore. If it did so, a consolidation, such as is proposed be- 
tween the défendants, would be beyond criticism. Its proposai to con- 
solidate the two défendants without including the Michigan Central 
and the steamship company would indicate such an élection on the 
part of the New York Central Company in advance of a requirement 
to exercise it. If the stock ownership of the New York, Chicago & 
St. Louis Company by the Lake Shore Company is in violation of 
the law, it is because the two lines are parallel and competing, and 
this is as true before as after the proposed consolidation. The status 
would therefore in no way be affected by the proposed consolidation. 
The illegality of the plaintilïs' ownership of stock in that company 
would exist before and after consolidation in exactly the same degree. 
It is true that a future forced séparation of the Michigan Central 
Company or the steamship company, or both, from the Consolidated 
company might lessen the value of the Consolidated company's stock, 
as compared with the Lake Shore Company's stock, and so make neces- 
sary, to accomplish equity to the Lake Shore Company's minority stock- 
holders, a more favorable ratio than is now proposed to be accorded 
them in the consolidation. The necessity for such a séparation and the 
probable terms of disposition of the interest of the Consolidated com- 
pany in the Michigan Central Company and the steamship company, 
in the event tbereof, are too conjectural, so far as causing injury to 
the minority stockholders of the Lake Shore Company is concerned, 
to justify the interposition of the court to stay the consolidation, at 
least at this stage of the proceeding. The enforced séparation of the 
Western Transit Company dépends upon the décision of the Inter- 
state Commerce Commission under the Panama Canal Act, and the 
probable resuit of the exercise of its discrétion is entirely conjectural. 

(d) The acquiescence of the United States in the control hitherto 
exercised by the New York Central Company in the Lake Shore Com- 
pany, the Michigan Central Company, and the steamship line, and of 
the Lake Shore Company in the New York, Chicago & St. Louis Com- 
pany, would probably not prevent the government from hereafter seek- 
ing a dissolution of the combination, if it be a combination in restraint 
of Interstate transportation, in violation of the Sherman Law. United 
States y. International Harvester Co. (D. C.) (Eighth Circuit, decided 
August 12, 1914) 214 Fed. 987. 

[4] The granting of a preliminary injunction is discretionary with 
the court ; the discrétion to be exercised according to the circumstances 
of each case and ûie comparative injury that may resuit to the inter- 
ested parties from its granting or déniai. In view of the long period 
of acquiescence on the part of the United States in the identical con- 
trol exercised by the New York Central Company ; in view of the un- 
satisfactory opportunity of determining the issue on a preliminary 
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motion, and the very great advantage of having the legality or il- 
legality of this control determined once for ail, which can only be 
donc at the suit of the United States; in view of the fact that the 
illégal control, if it be illégal, existed before as well as after consoli- 
dation, and, so far as the ownership of the New York, Chicago & St. 
Louis Comp^any is concer.ned, with the acquiescence of the plaintiffs 
and the other mînority stockholders of the Lake Shore Company, and 
in view of the fact that the illegality in the combination, if any ex- 
ists, can be removed without disturbing the consolidation of the two 
défendants, and upon terms fraught with only conjectural injury to 
the plaintifïs, it seems to me that the discrétion of the court would 
be properly exercised by denying the motion for an injunction pend- 
ing final hearing, leaving the plaintiffs to seek redress in the intérim,. if 
entitled to any on this line, through the United States in a suit brought 
by it, or upon final hearing in this cause. If the United States should 
take action pending final hearing, it would be time enough for the 
plaintiffs to apply to stay the consolidation pending the resuit of such 
action. If the consolidation should be completed pending final hear- 
ing, in the absence of governmental action, and the control of the 
Consolidated company be held thereafter illégal, it would not follow 
that the consolidation would be set aside, since the illegality could be 
corrected by the séparation of the companies subject to such control, 
other than those consolidated. 

[5] Third. The plaintiffs also attack the proposed consolidation 
upon the further ground that the basis of exchange of the Lake Shore 
shares for those of the consolidated company is unfair and inéquitable 
to the minority stockholders of the Lake Shore Company. The plan 
of consolidation can be carried out only by the New York Central 
Company voting its shares in the Lake Shore Company in favor of 
it. It must therefore affirmatively appear that the plan is fair and 
just to the minority stockholders, or it cannot be sustained. The New 
York Central Company, as a majority stockholder in the Lake Shore 
Company, occupies to its minority stockholders a quasi fiduciary rela- 
tion, which imposes the obligation of perfect good faith in its dealings 
towards the minority. If the agreement of consolidation is shown to 
be fair and équitable to the minority, it should be permitted to be pro- 
ceeded with, otherwise not. 

The agreement of consolidation provides that the minority stock- 
holders of the Lake Shore Company shall receive five shares of the 
capital stock of the consolidated company for each share of Lake 
Shore stock owned by them; that the stockholders of the New York 
Central Company shall receive one share of stock in the consolidated 
company for each share of their stock in the original company; that 
the Lake Shore stock owned by the New York Central Company shall 
be canceled ; and that the consolidated company shall assume the debts 
of, and its entire property be liable for, the obligations of the constit- 
uent companies. The effect of the agreement, as it relates to the mi- 
nority stockholders of the Lake Shore Company, is to give them a 
one-tenth interest in the properties of the Lake Shore, which is the 
proportion of their ownership in that property at présent, and in ad- 
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dition a one-tenth interest in the properties of the présent New York 
Central Railroad Company. This would be represented by their stock 
interest in the Consolidated company. As they retain the same quan- 
tum of interest in the Lake Shore properties after as before consoli- 
dation, it is clear that the agreement of consolidation deals fairly with 
them, unless it be that the addition of the properties of the présent 
New York Central Railroad Company, subject to its obligations, will 
make their proportionate interest in the Consolidated property of less 
value than their présent like proportionate interest in the présent prop- 
erties of the Lake Shore alone. This would seem to dépend upon 
whether or not it is likely that the présent properties of the New York 
Central Railroad Company, when taken in connection with its présent 
and prospective indebtedness, will prove of advantage to the Lake 
Shore or be a burden upon it. So long as the net earnings of the 
présent New York Central properties, applicable to the payment of 
dividends, amount to a substantial sum, it is clear that the consolida- 
tion will be an advantage to the Lake Shore minority stockholders, 
since their dividends upon the Consolidated properties, in that event, 
will exceed those from the Lake Shore properties alone. It is con- 
ceivable that the New York Central properties might fail to earn 
net sufficient to more than pay the fixed charges to which they are sub- 
ject, or that the burden of its indebtedness assumed by the consolidated 
company might at some time be such as to depress the value of the 
interest of the minority stockholders of the L^e Shore in the joint 
properties below that of their interest in those of the Lake Shore 
alone. This is the plaintiffs' contention. 

An examination of the aiïîdavits presented upon the hearing of the 
motion convinces me, as far as affidavits can, that there is no reason- 
able ground to apprehend that the net earnings of the présent prop- 
erties of the New York Central Railroad Company, applicable to the 
payment of dividends, will reach the vanishing point, so far as it is 
possible to foresee at the présent time, or that thèse properties are 
at ail likely to become a burden and a disadvantage to the consolidated 
company. It is true that the proportion of net operating income, nec- 
essary to take care of interest and rentals, is much higher for the New 
York Central than for the Lake Shore, and that this fact is to be 
reckoned with as one of the f actors in fixing a fair proportionate value 
between them. It is, however, not the sole f actor, and it seems to me 
undue emphasis is given to it by the method used by Mr. Thompson 
in his affidavit in support of plaintifïs' motion. That some weight bas 
been given to it, upon the basis of thé proposed consolidation, is évi- 
dent from the fact that, based upon the proportionate contribution of 
each road to the dividend fund according to the average net earnings 
of each for the last five years, the ratio of value would be less than 
3% to 1, instead of 5 to 1, as in the proposed consolidation. It is 
possible that, upon a fuller présentation upon final hearing, a différ- 
ent conclusion may be reached. It is difficult to reach a satisfactory 
conclusion upon the affidavits of experts and in the absence of cross- 
examination. If the attitude of the plaintiffs was that of resisting 
consolidation upon any terms, irréparable injury might resuit from 
216 F.— 61 
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the déniai of the preliminary injunction. Their objection îs not to the 
fact of consolidation, but to the proportion of values on which the 
exchange of stock is to be had according to the proposed agreement. 
A ratio of 7% to 1 would, it appears, not be unsatisf actory to them. 
Upon final hearing, if plaintiflfs sustain their contention that their 
minority stock should receive a larger proportionate interest in the Con- 
solidated Company, it will not be too late to correct the mistake, and 
this can be done without necessarily setting aside the consolidation, if 
it hasthen been completed. A court of equity could decree the set- 
ting aside of the consolidation conditionally upon the plaintifïs not be- 
ing accordedthe increased share in the consolidated company or its 
équivalent in money, which the court may find the plaintifïs entitled 
to, in addition to what they receive under the agreement of consol- 
idation. In that way the interest of the plaintifïs would receive the 
proper protection, the plan of consolidation would not be unduly de- 
layed pending the final hearing, and any injustice ascertained upon final 
hearing to hâve been done the plaintifïs or other dissenting minority 
Jtockholders could then be rectified withput necessarily upsetting the 
consolidation. The pendency of the litigation would charge those deal- 
ing in the securities afïected by the consolidation with notice of the 
rights of the plaintifïs and other minority stockholders and préserve 
the plaintifïs' rights unimpaired as to such persons. 

In view of the fact that the complaint of the plaintifïs relates to the 
amount of stock in the consolidated company to be allotted to them 
by the proposed agreement and is not directed against a consolidation 
upon any terms, and in view of the fact that the consolidation may be 
iftUowed to proceed, pending final hearing, and no irréparable injury 
resuit to the plaintiff s, whose additional interest in the consolidated 
company, if any there be, can be provided for in the final derree, or 
by setting aside the consolidation, in the event it is not provided for, 
and in view of the probable injury to défendants by delaying the ac- 
complishmept of the consolidation until final hearing, an injury not 
admitting of computation upon a basis that would justify compensa- 
tion in the way of damages, it seems to me that the motion for a pre- 
liminary injunction should be denied upon this ground also, and the 
rule to show cause discharged, at the costs of the plaintifïs. 
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In re HELEKER BROS. MERCANTILE CO. 

(District Court, D. Kansas, Mrst Division. Marcli 28, 1914.) 

No. 1701. 

1. Bankbuptct (§ 81*) — Involuntabt Pboceedings — Sufficienct of Péti- 

tion. 

A pétition In involuntary bankruptcy agalnst a corporation held to suf- 
flciently charge that a transfer of property by the corporation was made 
when it was insolvent, and with Intent to liinder, delay, and def raud cred- 
itors, to constitute sucli transfer, if the allégations were proved, an act 
of bankruptcy, under Bankr. Act 1898, c. 541, S 3a (1), 30 Stat. 546 (U. 
S. Comp. St. 1901, p. 3422). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 59, 113-118, 
125 ; Dec Dlg. § 81.*] 

2. Bankbuptct (§ 101*) — Exclusive Chabactee of Act — Right of Ceeditobs 

TO Bnfobce. 

By reason of the exclusive nature of the Bankruptcy Act, the manner 
of Its enforcement, and the forum in whlch it Is enforced, creditors ob- 
tain rights in the assets and property of their insolvent debtors, of which 
they may not be deprlved by the voluntary action of the debtors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 163; Dec. 
Dig. g 101.*] 

S. Bankeuptct (§ 60*) — Acts of Bankbuptct — "Genbbal Assignment." 

Bankr. Act 1898, c 541, § 3a (4), 30 Stat. 546 (U. S. Comp. St 1901, p. 
3422) , which makes it an act of bankruptcy if a debtor shall hâve "made 
a 'gênerai assignment' for the beneflt of his creditors," does not refer to 
such acts only as constitute such an assignment under laws of the state, 
nor concern itself with the form of the written Instrument employed, but 
contemplâtes any act of a debtor, regardless of the manner or form of its 
accomplishment, by which he parts with the tltle and possession of ail of 
his property for the benefit of hls creditors, to be disposed of by the 
trustée or asslRnee selected by him Independent of the Bankruptcy Act. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 80 ; Dec. Dig. 

jeo.* 

For other définitions, see Words and Phrases, First and Second Séries 
General Assignment.] 

4. Bankbuptct (§ 60*) — Acts of Bankbuptct — Genebal Assignment. 

An instrument executed by a corporation, which, whlle denominated 
and In form a mortgage, with a defeasance clause, in fact conveyed ail of 
its property to trustées, with the right of immédiate possession, to be by 
them converted into money and the proceeds distributed among ail of its 
creditors, and under which they took such possession, held in effect a gên- 
erai assignment, and to constitute an act of bankruptcy under Bankr. Act 
1898, a 541, § 3 a (4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dig. 
5 60.*] 

In Bankruptcy. In the matter of the Heleker Bros. Mercantile Com- 
pany, bankrupt. On motion to dismiss amended pétition. Denied. 

McClintock & Quant, of Topeka, Kan., for petitioning creditors. 
Gregg & Gregg, of Frankfort, Kan., and EUis & Yale, of Kansas 
City, Mo., for respondent. 

POLLOCK, District Judge. On September 19, 1913, the bankrupt 
made, executed, and delivered the following instrument in writing, 

fc M il '■■■ '■■-'Il ■ 

*For other cases see same topic & 5 numbbs lu Dec & Âm. Digs. 1907 to date, & Kep'r Indexes 
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thereby conveying în trust, for the purposes therein stated, ail of îts 
property and assets, to wit : 

Trust Mortgage. 

Know ail men by thèse présents, that thls mortgage, macle and entered 
Into tMs 19th day of September, 1913, by and between the Heleker Bros. 
Mercantile Company of Frankfort County, of Marshall, state of Kansas, par- 
ty of the flrst part, and E. D. Plummer, Wm. J. Gregg, and Frank W. Yale 
(hereinafter referred to as trustées), parties of the second part, and the per- 
sons, firms, and corporations (hereinafter referred to as credltors), named in 
Schedule A hereto attached and made part hereof, parties of the third part, 
witnesseth : That the party of the flrst part, for and in considération of the 
indebtedness due said credltors as set forth in sald Schedule A opposite 
their respective names, the trust hereinafter mentioned and created, and of 
the sum of one dollar to It paid by the said parties of the second part, the 
receipt whereof Is hereby acknowledged, does by thèse présents sell, assign, 

transfer, and mortgage to the said part....of the second part, suc- 

cessors and assigns, the following descrlbed property situated in the county 
of Marshall, state of Kansas to wit : 

1. AU itê Stock' of gooûs, wares, and merchandise, consistinç chiefly of 
clothinff, Turnishing ffoods, hais, caps, shoes, dry goods, hosiery, ready-made 
garmenis, etc., contained in the tico storerootns joimng each other at ripht 
angles located on lots 9 and 10, tlock 86, Franlcfort, Kansas, wlierein it has' 
ieen conducting the business of retail dealer in merchandise in the toicn off 
Frankfort, Kansas. 

t. Ail furniture, flxtnres, safe, showcases, and appliances of trade used in 
connection vAth said Wsiness and contained in said huilding. 

S. AU bookg of ttccount, look accounts, notes, and other évidences of deht 
due or to become due to said corporation. 

4. AU poUcies of insurance upon or appertaining to said property, and pos- 
session of said property Is now delivered unto said parties of the second part 

To hâve and to hold the same to said parties of the second part, and to 
their suceessors and assigns forever; in trust, however, upon the conditions 
and for the purposes following, to wit : 

Whereas, the said party of the flrst part is indebted to the said credltors 
in the amounts set opposite their respective names in said Schedule A hereto 
attached : 

Now, therefore, if said party of the flrst part shall pay or cause to be paid 
to the said credltors ail of the indebtedness due as aforesaid to them, and to 
each of them, with the accrued interest thereon, before the 19th day of Octo- 
ber, 1913, then this instrument shall be vold; otherwise, It shall remain in 
full force and eftect 

In the meantime, the sald trustées shall take and is hereby given immé- 
diate and exclusive possession of the property hereinbefore conveyed, and 
shall make or cause to be made a correct inventory of the same; and if de- 
fault be made in payment of said indebtedness in the time aforesaid, the 
trustées shall sell the merchandise, fixtures, and other property, at public 
or private sale, with or without notice, in bulk or at retail, as to him may 
seem best for ail concerned : Provided, however, that upon demand in writ- 
ing of a majority In number of said credltors representing a majority in 
amount of said Indebtedness, it shall be the duty of said trustées to sell ail 
or any portion of the property hereinbefore conveyed at public auction to 
the hlghest bidder for cash, after having malled to ail credltors named in 
said Schedule A, to their respective addresses as therein stated, wrltten no- 
tices of the time and place of said sale at least ten days prlor thereto, and 
advertising said sale in such other manner as sald trustée may elect; and 
the atHdavlt of said trustées of the mailing of said notices to sald credltors 
shall be conclusive évidence thereof. And provided further, that no sale of 
said property in bulk at public auction shall be made by said trustées, ex- 
cept upon notice glven as above prescribed. 

In the event the trustées do not agrée upon any question arising in th« 
administration hereof a majority shall govern: Provided, that no private sale 
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thall 6e made, eœcept on joint consent of ail trustées; and provided, that any 
public sale shall te held at Frankfort, Kansas. 

And sald trustées shall proceed to coUect tbe notes and accounts, or to 
sell or dispose of the same In such manner as to him shall seem best for the 
interests of ail concerned; and In case said trustées shall flnd that any of 
said notes and accounts are disputed or are against persons of doubtful 
solvency, he Is hereby authorlzed to settle, compromise, or extend the same 
on such terms as he may deem best. 

Out of the proceeds of such sales and collections the said trustées shall 
pay : First, the expenses of admlnistering this trust, including taxes, if any, 
Insurance, rents, fuel, lights, adverUslng, clerk hire, attorney fées, etc. Sec- 
ond, wagea that would 6e entitled to priority under the laïcs of the United 
States relating to banlcruptcy and reasonaMc compensation to the trustée» 
for their service. They shall next pay to sald creditors the amounts so due 
them, and each of them as aforesaid ; but in case such proceeds shall not be 
sufficient to pay sald indebtedness In fuU, then they shall pay said creditors 
pro rata in the proportion that the amount due to each of them bears to the 
whole of said indebtedness. 

Nothing herein contained shall be construed as releasing G. H. Eelelcer 
■from any liability on any unpaid indebtedness due from Heleker Bros. After 
said indebtedness to said creditors and each of them is paid in fuU, then said 
trustées shall return to said party of the flrst part any and ail surplus money 
or property remaining in their hands. 

Sald Schedule A is Intended to be a fuU and correct list of ail the 

creditors of sald party of the flrst part, wlth the correct address and the 
amount due to each ; but if through error or oversight the name of any ...,., 
credltor of said party of the flrst part bas been omitted from said Schedule 
A, said trustées upon aseertaining the facts may, aud it shall be (their) his 
duty to add the name of such credltor, his address and the amount due 
thereto ; and in case said trustées shall flnd any error bas been made in stat- 
Ing the address of any credltor named In said Schedule A, or that the amount 
specified as due to any credltor Is erroneous In amount, then it shall be the 
duty of said trustées, upon aseertaining the facts, to so correct such Schedule 
A as to make it state the truth in that regard ; and for the purpose of as- 
eertaining the facts regarding the amount due any of sald creditors, said 
trustées are authorlzed to require of them itemized and verifled statements of 
their accounts, exhibition to him of original notes or contracts where such 
indebtedness is evldenced by such notes or contracts, and to demand from 
them such additional légal and proper évidence as he shall deem necessary ; 
and said Schedule A, when so amended and correeted by said trustées, shall 
Btand and remain as the basis for payment to creditors hereinbefore provided 
for and for ail other purposes of thls trust. 

The trustées shall not be liable for any omissions from or crrors in saidi 
Schedule A unless their attention is caUed to the same in writing before the 
distribution of the funds obtained hereunder. 

In witness whereof, the said party of the flrst part has set Its hand by Its 
duly authorlzed ofllcers and seal this 19th day of September, 1913. 

[Seal] ïhe Heleker Bros. Merc. Go., 

By A. A. Heleker, Prest 
Attest: Howard F. Heleker, Secretary. 
Executed and dellvered in the présence of 



Wltnesses. 



State of Kansas, County of Marshall — ss. : 

On thls 19th day of Sept., 1913, before me, J. D. Gregg, a notary public, 
personally appeared A. A. Heleker and Howard F. Heleker, président and 
secretary, respectively,' of the Heleker Bros. Merc. Ce, to me known to be the 
persons described in and who executed the foregoing instrument, and ac- 
knowledged that they executed the same as their free act and deed. 

J. D. Gregg, Notary Public 

My commission expires Jany. 21st, 1917. 
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Scbedule A. 

St. Joseph, Mo. 
Chicago, m. 
New York 
Chicago 

Cedar Raplds, la. 
St. Joseph. Mo. 
New York 
Omaha, Neb. 
Topeka 
Chicago 
Troy, N. Y. 
St Louis, Mo. 
Syracuse, N. ï. 
Chicago, m. 
St Joseph, Ma 
St. Louis, Mo. 
Topeka 
Omaha, Neb, 
Mlnneapolis 
Chicago 
Beloit, Wlsc. 
New York 
Chicago 
St Joseph, Mo. 
Mllwaukee 
Kansas City, Mo. 
Hochester, N. Y. 
Chicago, 111. 
Chicago, m. 
New York 
Frankfort, Ks. 



Rlchardson Dry Goods 

Bush Hat Co. 

Buttriek Pattern Pub. Co. 

Marks Tallorlng Co. 

Perfection Mfg. Co. 

Tootle Campbell D. G. Co. 

S. Galewskl 

Omaha Eubber Co. 

ïopeka Woolen Mfg. Co. 

Otto Kuudberg Co. 

Geo. F. Ide & Co. 

F. J. Holzer Emb. Works 

W. S. Peck & Co. 

Royal Worcester Corset Co. 

McOord-Donovan Shoe Co. 

Jas. F. Coyle & Co. 

Central Topeka Paper Co. 

Wolf Bros. & Co. 

North Western Knittlng Co. 

S. Delches & Co. 

Beloit Glove & Mltten Co. 

Jacob David Sons Co. 

Morris, Mann & Kellly 

Combs Prlntlng Co. 

Bradley Metcalf Co. 

J. Rothschild Hat Co. 

Fred S. Todd Shoe Co. 

Outcault Advertlsing Co. 

l'\ Stegel & Bros. 

A. Kolowskl 

Cltlzens Bank 

T. F. Khoades 

Frank Hartman 

Frank Bliss 

John B. Auld " •• 

Christine A. Heleker " •• lOo 00 

Georgla A. Heleker " •• 25.00 

Indorsed as follows: 

Trust Mortgage, Long Form. From Heleker Bros. Mercantile Co., Frank- 
fort Kansas, to Oregg, Plummer & Yale, Trustées for Credltors. 

Flled for record this day of , A. D. 190 — , at o'clock, 

minutes, M. 

Eecorded In Book at page — . 



93,209.60 

969.24 

20.00 

15.50 

96.00 

4.89 

11.50 

12^73 

676.50 

7.39 

76.91 

49.85 

2,404.12 

62.32 

880.75 

34.88 

16.04 

16.00 

130.59 

25.90 

43.57 

88.00 

25.00 

17.50 

14.50 

19.50 

219.65 

42.50 

55.07 

34.75 

2,800.00 

500.00 

180.00 



Kecorder's fee, $- 



By 



Recorder. 
, Deputy. 



The trustées named therein accepted the trust and took possession 
of ail and singular the property and assets of the bankrupt and pro- 
ceeded to the sale and disposition of the same in pursuance of the au- 
thority conferred by the trust agreement. Certain of the creditors 
named in Schedule A attached to the agreement for whose benefit the 
same purported to hâve been made, refused to accept the provisions 
therein made for their benefit, or to consent to the plan adopted by the 
bankrupt for the settlement of its estate and its distribution among its 
creditors. On the contrary, after the making of said instrument and 
after possession of the property thereunder passed to the trustées there- 
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in named, and as they were proceeding with the sale and distribution 
of the property, on October 13, 1913, this proceeding in bankruptcy 
against the corporation was instituted. The only act of bankruptcy 
charged in the pétition relates to the making by the corporation, when 
insolvent, the foregoing conveyance of ail its property and assets to 
trustées of its own sélection, and the tuming over possession and con- 
trol of ail its property and assets to be by them sold and disposed of, 
and the proceeds derived therefrom distribiited among its creditors, in 
accordance with the provisions of the agreement. 

To an amended pétition charging the making of this agreement, the 
surrender by the bankrupt corporation of possession of ail its assets 
and property to the trustée named therein for administration and dis- 
tribution among creditors, to constitute an act of bankruptcy under 
clauses 1, 3, and 4, subdivision "a," section 3, of the Bankruptcy Act, 
certain creditors participating in the plan hâve answered, demanding a 
trial by jury. The bankrupt corporation has moved to dismiss the pro- 
ceeding for want of equity, or vi'ant of the averment of sufficient facts 
in the amended pétition of creditors to uphold an adjudication in bank- 
ruptcy. This motion stands submitted for décision on voluminous 
briefs of the respective parties. 

The position taken by the alleged bankrupt corporation in support of 
its motion to dismiss, as I understand f rom the argument made, is based 
on two propositions: (1) That the instrument in controversy is in 
légal effect a mortgage, and not an instrument of gênerai assignment 
for the benefit of creditors ; theref ore its making does not constitute 
an act of bankruptcy, vvithin the purview of clause 4 of subdivision 
"a," section 3, of the Bankruptcy Act. (2) That the phrase, "with in- 
tent to hinder, delay or defraud creditors," as employed in clause 1, 
subdivision "a," section 3, of the act, is used in the same sensé and 
with like effect by the lawmaking power as is the same expression in 
subdivision "e" of section 67 of the act relating to fraudulent convey- 
ances, and as employed in the last-mentioned connection the term im- 
plies actual fraud, involving moral turpitude, or what is called fraud 
in fact, and from the very nature of the written instrument involved 
herein, it being, as contended, a mortgage by the bankrupt, it had the 
right to make and deliver it, and the possession of its property, as was 
done in this case, for that no actual fraud or evil intent in making such 
disposition of its property is or can be shown. 

[ 1 ] In considering questions thus presented, it is to be borne in mind 
the office of the motion hère interposed is like unto that of a demurrer, 
which confesses ail the matters well pleaded in the pétition. Turning 
to the amended pétition, to which the motion is directed, in paragraph 5 
it is f ound charged, as f ollows : 

"(5) First act of bankruptcy : On September 19, 1913, and whlle Insolvent, 
the Company committed an act of bankruptcy, in that it transferred ail of its 
assets with Intent to hinder, delay, and defraud its creditors. The nature of 
said transfer is as foUows." 

While in the folio wing paragraph the instrument in dispute is by 
référence adopted by the pleader and différent intents in its making are 
charged, yet, as the spécifie fraudulent intent in the mind of the maken 
of the instrument is charged to hâve been présent at the time it was 
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rnade in such manner as to constitute an act of bankruptcy, ît is to my 
mind sufificient to render the pétition attacked invulnérable to the m6^ 
tion interposed, and this, although the instrument may be held to be in 
légal effect a mortgage, and not an instrument of assignment. And 
this, f,or the reason the charges of fraudulent intent alleged in the 
amended pétition of creditors against which the motion is levied are 
sufficient in my judgment to warrant the admission of actual fraud- 
ulent intent in the minds of the parties thereto, such as would show, if 
any such f acts are in existence and may be shown, that notwithstanding 
the form and légal effect of the paper executed, ail the parties thereto, 
while pretending to act in pursuance thereof , yet in truth and in f act 
intended to appropriate the entire assets of the estate to their own use, 
and not to the use of any of the creditors, or to the use of a portion 
only of the creditors. On this ground alone I am of the opinion the 
motion interposed must be denied, and the bankrupt ruled to answer. 

However, it is quite évident the parties to this litigation much désire 
an expression of opinion as to the légal effect of, the trust agreement 
made by the bankrupt, and whether the making of such an instrument 
of conveyance of the entire estate and property of an insolvent debtor 
constitutes an act of bankruptcy, within the meaning and intent of 
clause 4, subdivision "a," of section 3 of the Bankruptcy Act. In this 
regard it may be observed, manifestly, the instrument in question, judg- 
ing from its structure, was prepared with much care and thought, and 
with the évident intent in the mind of its f ramer its légal effect would 
be construed as that of a mortgage, and not an instrument of assign- 
ment for the benefit of creditors, and that its making by an insolvent 
debtor on the verge of bankruptcy would not constitute an act of bank- 
ruptcy; hence courts of bankruptcy would hâve no jurisdiction over 
an estate thereby conveyed, and the intending bankrupt could thus di- 
rect the course and manner of the administration of his estate, regard- 
less of the Bankruptcy Act or the wishes or acquiescence of his cred- 
itors. 

[2, 3] However, in my opinion, this plan of conducting the admin- 
istration of the estate of an insolvent debtor overlooks matters of much 
moment to creditors not assenting thereto. The Bankruptcy Act was 
designed to be, and is, in its opération, exclusive not only of the state 
insolvency, assignment, and bankruptcy laws, while it is continued in 
force by the Congress, but the method of its application and enforce- 
ment through courts of bankruptcy is also exclusive of ail other tri- 
bunals ; hence, in pursuance of the exclusive nature of the act and the 
manner of its enforcement, and the forum in which it is enforced, cred- 
itors obtain rights in the assets and property of their insolvent debtors 
of which they may not by the voluntary or concerted action of their 
debtors be deprived. Not only so, but if their debtor, although he be 
not insolvent, assigns or conveys to a trustée ail his property for the 
benefit of his creditors, retaining nothing in his hands with which to 
meet the demands of his creditors upon him, creditors hâve the right 
to object to such disposition of his property, and to resort to the bank- 
ruptcy court in the assertion of their rights, and this entirely regardless 
of the ordinary légal nature or effect of the formai instrument by which 
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the debtor seeks to accomplish his purpose. That is to say, the term 
"gênerai assignment for the benefit of creditors" as employée! in clause 
4, subdivision "a," section 3, of the Bankruptcy Act, does not concern 
itself merely with such acts of a debtor as would constitute an assign- 
ment for the benefit of creditors under the laws of the state in which it 
is made or, merely with the form of the written instrument employed 
to effectuate such purpose ; on the contrary, the act does concern itself 
with, and does contemplate, ail acts of a debtor, regardless of the man- 
ner or form of their accomplishment, by which he parts with the title 
and possession of ail his property of every kind and nature for the ben- 
efit of his creditors, to be disposed of as his trustée or assignée by him 
selected and named may employ, independent of the Bankruptcy Act. 
Mr. Collier, in his work on Bankruptcy (9th Ed., p. 98), in defining 
what constitutes a gênerai assignment, says : 

"A gênerai assignment, to constitute an act of bankruptcy under thls sub- 
section, must be for the benefit of creditors. A direct transfer to creditors 
after the intervention of a trustée duly appointed is not such an assignment. 
A formai deed of assignment Is not required. A debtor may hâve prepared 
a deed of assignment with intent to exécute it, but, so long as he has left it 
unexecuted or in escrow, the gênerai assignment contemplated has not been 
made. But it l.s not essential that ail the creditors accept the terms imposed 
by the instrument, If it appears on its face to hâve been a disposition of ail 
the property of the assigner for the benefit of his creditors. As already In- 
dicated, the insolvency of debtor is not an essential fact Whatever may 
le the form of the conveyance in trust of the dehtor'g property, if it cover ail 
his property and 6e for the papment of his debts, it opérâtes in law as a 
gênerai assignment for the beneiit of creditors." 

In Missouri Elec. Co. v. Hamilton Brown Co., 21 Am. Bankr. Rep. 
270, 165 Fed. 283, 91 C. C. A. 251, Sanborn, C. J., delivering the opin- 
ion for the Court of Appeals for this Circuit, defines a gênerai assign- 
ment as contemplated by the Bankruptcy Act, as f ollows : 

"A gênerai assignment for the benefit of creditors Is ordinarily a convey- 
ance by a debtor vrtthout considération from the grantee of substantlally ail 
his property to a party, in trust to coUect the amounts owing to him, to sell 
and convey the property, to distrlbute the proceeds of ail the property among 
his creditors, and to return the surplus, if any, to the debtor." 

[4] A reading of; the instrument involved in this case will show it 
to be in every essential particular within the définition of a gênerai as- 
signment as above set for th. 

In re Thomlinson Co., 154 Fed. 834, 83 C. C. A. 550, involved an in- 
strument of conveyance in every essential particular identical in légal 
aspect with that involved in this case, as will be seen from a reading 
of the same set f orth in the statement of f acts in that case. There, as 
in this case, the contention was made the instrument did not create a 
gênerai assignment but was in légal effect a mortgage. Adams, Circuit 
Judge, in delivering the opinion for the court, says : 

"In our opinion the instrument tn question was a gênerai assignment for 
the benefit of creditors within the true meaning of the Bankruptcy Act, and 
was an act of bankruptcy warranting the adjudication. The 'gênerai assign- 
ment' there contemplated is to be taken in its generic sensé, and enib races 
any conveyance at common law or by statute by which the parties intend to 
make an absolute aud uncondltional appropriation of the property conveyed 
to ralse f unds to pay the debts of the vendor, share and share "alike. Ap- 



970 216 FBDBHAIi REPORTEE 

polos Y. Brady, 1 C. 0. A. 299, 49 Fed. 401; Bartlett v. Teah (C. C.) 1 Fed. 
768 ; In re Gutwillig (D. O.) 90 Peu. 475 ; Id., 34 0. O. A. 377, 92 Fed. 337 ; 
In re Sievers (D. C.) 91 Fed. 366 ; Davis v. Bohle, 34 C. C. A. 372, 92 Fed. 
325. Sueh a conveyance inevltably thwarts opération of the Bankruptcy Act. 
Tbe Instrument now under considération conforms fully to tlie kbove défini- 
tion. It malles an absolute and unconditlonal conveyance of the debtor's 
property to a trustée of its own ctioosing, to be sold to raise a fund for the 
payment of ail its creditors, share and share alite. It is therefore obnoxious 
to tlie provisions of the Bankruptcy Act, which confers the right of adminis- 
tering an insolvent debtor's estate upon a trustée to be chosen by and In the 
interest of the creditors, and constltutes an act of bankruptcy. Rumsey & 
Sikemier Co. v. Novelty & Machine Mfg. Co. (D. O.) 99 Fed. 699. The gên- 
erai statement made in the last-cited case by the writer of this opinion vphen 
District Judge, that the conveyance there under considération contains such 
a réservation of an equity or such a condition of defeasance as made it a 
mortgage, instead of a gênerai assignment, upon which counsel for petltioners 
now place some rellance, was, as a gênerai proposition, independent of the 
facts of that case, 111-advised, and cannot be foUowed. The instrument in 
question does not contain any of the éléments of a mortgage, as insisted upon 
by bankrupts' counsel. The idea that it was intended as a security for the 
ijltimate payment of the debts of the vendor, or that a réservation of a right 
to redeem whenever the vendor should pay its debts was Intended, is not 
remotely suggested by any of the terms of the instrument ; in other words, 
there is no right of rédemption reserved. The provision at the end of the 
instrument, requiring surplus, 11 any, to be paid to the vendor, cannot be 
regarded as such réservation. It is nothing more than an expression of what 
the law implles. If, after ail the property had been disposed of, and ail the 
creditors had been fully paid, and ail the expenses satisfled, any surplus re- 
mained, it belonged as a matter of law to the debtor, and no formai state- 
ment to that effect can change the légal and obvions import of the instru- 
ment from a gênerai assignment for the payment of debts to a provision for 
their security in the nature of a chattel mortgage." West Co. v. Lea, 174 
U. S. 590, 19 Sup. et. 836, 43 L. Ed. 1098 ; In re Gutwillig (D. C.) 90 Fed. 475; 
In re Sievers (D. C.) 91 Fed. 366 ; In re Hersey (D. O.) 171 Fed. 998 ; Abbott 
v. Summers, 116 Fed. 687 ; Davis v. Bohle, 92 Fed. 325, 34 0. 0. A. 372. 

Therefore, regardless of the defeasance clause found in the instru- 
ment involved herein, relied upon by the bankrupt to give the instrument 
the légal effect of a mortgage, and not that of an instrument of assign- 
ment, the effect of the instrument made by the bankrupt and of the en- 
tire transaction thereunder was to pass the légal title to aJl the property 
of the bankrupt to trustées named by it, and under which they took 
actual possession of its property, with full power of disposition and dis- 
tribution of the proceeds to the creditors of the bankrupt, the writing 
and the entire transaction thereunder constituted a gênerai assignment 
for the benefit of creditors as contemplated by the Bankruptcy Act, and 
in conséquence was an act of bankruptcy. 

It foUows the motion to dismiss for want of equity or sufficient state- 
ment in the amended pétition must be denied. It is so ordered, with 
leave to the maker of the motion to answer the pétition within 10 days, 
if so advised by its solicitors. 
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UNITED STATES v. HAMBURGH-AMERICAN S. S. LINE et al. 

(District Court, S. D. New Tork. October 13, 1914.) 

Monopolies (§ 16*) — Combination Between Steamship Companies — Viola- 
tion OF Anti-Trust Act. 

The eroplcyment by a combination of steamship companies engaged in 
the trans-Atlantic passenger business of so-called "flghting ships," or ex- 
tra vessels, which, when a vessel not owned by a member of the combina- 
tion, made lower rates than one whleh did, was placed at a berth near 
sueh vessel, and met or went below sueh rates, held to constitute an un- 
due and unreasonable restralnt of forelgn trade and commerce, and an 
attempt to monopolize sueh commerce, in violation of Anti-Trast Act July 
2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200) ; but 
the exaction by the members of the combination of agreements by their 
agents to sell passage tickets for sueh members only, or the division of 
the business between the members in a predetermined proportion, heM 
not a violation of the act 

[Ed. Note. — For other cases, see Monopolies, Cent Dlg. § 12; Dea Dig. 
{ 16.»] 

In Equity. Suit by the United States against the Hamburgh-Amer- 
ican Steamship L,ine and others. Bill dismissed as to two défendants, 
and decree for complainant for part of the relief prayed for against 
the other défendants. 

This is a proceeding in equity under the Anti-Trust Act to terminate 
and dissolve a combination of various trans-Atlantic steamships en- 
gaged in the transportation of passengers. The transactions com- 
plained of are concerned mainly with the transport of steerage passen- 
gers. 

H. Snowden Marshall, U. S. Atty., and Henry A. Guiler, Asst. U. S. 
Atty. 

Spooner & Cotton, of New York City (John C. Spooner, of New 
York City, of counsel), for Hamburgh-American Line, AUan Line, and 
Canadian Pac. Ry. Co. 

Choate & Larocque, of New York City (Joseph Larocque and Nel- 
son Shipman, both of New York City, of counsel), for North-German 
Lloyd and défendants Schwab and others. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham, Norman B. Beecher, Charles Burlingham and Roscoe 
H. Hupper, ail of New York City, of counsel), for American Line, 
Anchor Line, Dominion Line, HoUand-America Line, Red Star Line, 
White Star Line, and défendants Franklin, Coverly, and Gips. 

Lord, Day & Lord, of New York City (Lucius H. Beers and AUan 
B. A. Bradley, of New York City, of counsel), for Cunard S. S. Co., 
Limited, and défendant Sumner. 

Ralph J. M. BuUowa, of New York City, for Russian- American Line 
and défendants Johnson and Strauss. 

Before LACOMBE, COXE, WARD, and ROGERS, Circuit Judges. 

LAGOMBE, Circuit Judge. The writer's opinion as to what, un- 
der pnor décisions, was the construction to be given to the Sherman 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Anti-Trust Act, will be found fully set forth in U. S. v. American To- 
bacco Co. (C. C.) 164 Fed. 700. If that construction were followed 
in this case, there could be no doubt as to the conclusion to be reached 
upon the facts proved. It is practically not disputed that, by the vari- 
ous agreements and conférences which together constitute the combi- 
nation complained of, that branch of trans-Atlantic commerce which 
is concerned wîth the transport of steerage passengers is arbitrarily 
interfered with, so that the proportions of it carried by the various 
lines, which hâve so combined, are not as they would be if fuU, free, 
and unrestricted compétition were the sole controlling power to efifect 
the distribution. 

Since the décision above cited, however, there hâve been two ex- 
haustive opinions of the Suprême Court dealing with this act. Stand- 
ard Oil Co. V. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 
619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734; United States v. 
American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 h. Ed. 663. 
The eiîfect of thèse would seem to be that contracts and methods of 
business, which do in fact restrain or interfère with compétition, are 
not to be held obnoxious to the provisions of the act, unless such re- 
straint or interférence is "unreasonable" or "undue." 

"Wlthout golng into détail, and but very briefly surveylng the whole fleld, It 
may be with aceuracy said that the dread of enhancement of priées and of 
other wrongs, which it was thought would flow from the undue limitation or 
compétitive conditions caused by contracts or other acts of indlviduals or cor- 
porations, led, as a matter of public policy, to the prohibition or treating as 
Illégal ail contracta or acts which were unreasonably restrictive of compéti- 
tive conditions, either from the nature or character of the contract or act, or 
where the surrounding cireumstances were such as to justify the conclusion 
that they had not been entered into or performed with the legitimate purpose 
of reasonably forwardlng Personal interest and developlng trade, but, on the 
contrary, were of such a character as to give rlse to the inference or presump- 
tion that they had been entered into or done with the intent to do wrong to 
the gênerai public and to llmlt the rlght of individuals, thus restrainlng the 
free flow of commerce and tending to bring about the evils, such as enhance- 
ment of priées, which were considered to be agalnst public policy. • » * 
The statute * * * evideneed the intent not to restrain the right to make 
and enforee contracts, whether resulting from combination or otherwise, which 
did not unduly restrain Interstate or foreign commerce, but to protect that 
commerce from being restrained by methods, whether old or new, which would 
constitute an interférence that is an undue restraint." Standard Oil Co. v. 
United States, 221 U. S. 58, 59, 60, 31 Sup. Ct. 515, 55 L. Ed. 619, 34 L. E. 
A. (N. S.) 834, Ann. Cas. 1912D, 734. 

"Applying the rule of reason to the construction of the statute, It was held 
In the Standard Oil Case that as the words 'restraint of trade' at common 
iaw and in the law of this country at the time of the adoption of the Anti- 
Trust Act only embraced acts or contracts or agreements or combinations 
which operated to the préjudice of the public interests by unduly restricting 
compétition or unduly obstructing the due course of trade or which, either 
beeause of thelr inhérent nature or effect or because of the évident purpose 
of the acts, etc., injuriously restrained trade, that the words as used In the 
statute were designed to hâve and dld hâve but a like signlficance. It was 
therefore pointed out that the statute did not forbid or restrain the power to 
make normal and usual contracts to further trade by resorting to ail normal 
methods, whether by agreement or otherwise, to accomplish such purpose." 
United States v. American Tobacco Co., 221 U. S. 179, 31 Sup. Ct 648, 55 !.. 
Ed 663. 
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To détermine whether any particular course of conduct is or is not 
"undue" or "unreasonable" involves, of course, a considération of ail 
the surrounding circumstances, which may be multif arious. Moreover, 
opinions will sometimes dififer as to what should be the answer to such 
a question. Upon a given statement of f acts 12 unprejudiced jurymen 
will sometimes unanimously reach the conclusion that the conduct of 
an individual evidenced "due" and "reasonable" care and prudence, 
when upon the same state of facts 12 other unprejudiced jurymen will 
unanimously reach a différent conclusion. Courts hâve recognized 
this uncertainty, for it has been frequently held in actions for négli- 
gence that although a judge may direct an appropriate verdict, when 
ail intelligent minds would agrée as to the inference to be drawn f rom 
proved facts, he should send the cause to the jury whenever there 
might be an honest différence of opinion as to whether the conduct of 
an individual exhibited "due" and "reasonable" care and prudence. 
So, too, when a question arises in an equity court as to the "reasona- 
bleness" of certain transactions différent chancellors may differ in 
their answers. Thus in United States v. Periodical Clearing House, a 
litigation arising under the Sherman Act and involving certain régula- 
tions made by what was known as the "Magazine" or "Periodical 
Trust," this court was evenly divided in opinion as to whether such 
régulations were reasonable or not.^ 

Referring now to the facts in proof : One of the matters complained 
of is what is called in the testimony the providing of "fighting ships." 
Upon occasions when some steamship owner or charterer, not a mem- 
ber of the combination, has put a vessel on a berth adjoining one from 
which vessels of a member of the combination were about to sail, and 
has offered to carry passengers at a lower rate than that asked by such 
member, an extra vessel has been put on, ostensibly by one of the Unes 
in the combination, but really by the combination itself , at the same or 
a lower rate, and ail hâve co-operated to furnish such a "fighting ship" 
and thereby keep out the competitor. This seems clearly to be within 
the prohibition of the act; the case is analogous to that presented in 
United States v. Eastern States Retail Lumber Dealers' Association. 
In that case some wholesale lumber dealers, learning the names and 
addresses of the customers of retail dealers who bought from them, 
had taken away such customers by offering to sell them direct at 
wholesale priées. An individual retail dealer, who had thus lost cus- 
tomers, was of course free to give information of his expérience to 
any of his business associâtes; but an association of retail dealers 
which gathered such information and circularized the retail trade with 
a list of the names of the wholesalers who had donc so was held to be 
a combination to boycott or blacklist, and a decrge was entered in this 
court enjoining the further préparation and issuance of such circulars, 
which decree was affirmed on appeal. 201 Fed. 581 ; 234 U. S. 600, 
34 Sup. Ct. 951, 58 L. Ed. 1490. 

1 Dedded March 22, 1913, by dismissal of complalnt, for the reason that the 
govemment had falled to satisfy a majority of the court that It was entitled 
to the relief prayed for ; not reported, as no opinions were flled, 
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The testîmony (which is voluminous) fails to satisfy us that the de- 
fendants, or any of them, hâve charged excessive or exorbitant rates 
for the transportation of passengers of any class, especially when it is 
considered that vastly more in the way of safety, speed, sanitary con- 
ditions, physical comfort, etc., is now given to the passenger than was 
given to him before thèse agreements and conférences were entered 
into. 

Much is made in argument of the circumstance that members of the 
combination employ only agents who will agrée to confine their busi- 
ness to selling passage tickets for such members. When the déplor- 
able conditions which existed before this method of business was 
adopted are considered, it would seem that such an arrangement has 
greatly benefited the traveling public, especially the more ignorant 
class of many différent nationalitieS which travels in the third class 
or steerage. Moreover, dealing as it does merely with the control of 
défendants' agents, who are free to accept or décline such agency, 
it is analogous to the case which was presented in United States v. 
Periodical Clearing House, supra, where, upon the question whether 
or not such control of agents was or was not within the act, this 
court was divided in opinion and dismissed the bill. No attempt was 
made to review that décision on appeaJ. It is thought, therefore, that 
complainant has not shown itself entitled to relief on this branch of 
the case. 

The main subject-matter of the controversy, viz., the controlling 
of transportation so as to allot proportionate shares of it to the différ- 
ent défendants who are in the combination, has recently been most 
exhaustively considered by the standing committee on merchant marine 
and fisheries under resolutions of the House of Représentatives in 
Congress. It is manifest from its report that the committee had be- 
fore it substantially the same évidence which is contained in the record 
in this case. There is notliing to add to the elaborate présentation of 
ail sides of the controversy which will be found in that report, and we 
find it most persuasive to the conclusion that, in view of the peculiar- 
tties of océan transportation, the method adopted by the défendants — • 
if purged of its obnoxious feature, the "fighting" ship — is a reasona- 
ble one, which, so far from restraining trade, really fosters and pro- 
tects it, by giving it a stability which insures more satisfactory public 
service for ail concerned. Without this method, or something like it, 
there would be, in the language of the committee, one or other of two 
results : 

"The Unes would elther engage In rate wars which would mean the élimina- 
tion of the weak and the survival of the strong, or to avoid a costly struggle 
they would consolidate through common ownership. Elther would mean mo- 
nopoly (uUy as effective, and it Is believed more so, than can exist by virtue 
of [this] agreement" 

It seems, therefore, that this particular combination conies fairly 
within the exception to a strictly literal construction of the statute, 
which is indicated in the Standard Oil and Tobacco Cases. 

The Allan Line and Canadian Pacific Line withdrew from the fight- 
ing ship agreement before the bill was filed. As to both thèse défend- 
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ants the bill îs dismîssed. As to the other défendants injunction wili 
issue against the continuance of the "fighting ships," and as to the 
other prayers for relief the bill is dismissed. Since the government 
has net prevailed on the main part of the case, the decree will be with- 
out costs. 



WILSON V. SEYBOLD et al 
(District Court, N. D. West Virginia. October 1, 1914.) 

1. Specipic Performance (§ 57*) — Option — Executobt Contbact. 

Defendant's ancestor esecuted to complainant's grantor a written op- 
tion to convey the timber on certain land, provided sueli grantor elected 
to purdiase or tnake sale of the timber within four months. The option 
was under seal and acknowledged the recelpt of one dollar paid as a con- 
sidération. The option was assigned to complalnant, and within the time 
specifled he gave notice to defendant's ancestor of hls aceeptanee, etc. 
Éeld, that the option thereby became an executory contract of sale, and 
was therefore a proper subject of suit for spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dlg. § 178 ; 
Dec. Dlg. I 57.*] 

2. ASSIGNMENTS (§ 18*) OPTION TO SEI,!. TiMBER — ElGHT TO ASSIGN. 

Where the owner of certain timber executed an option to convey the 
timber at a speclfied price to complainant's grantor or hls assigns, the op- 
tion granting four months within which such grantor could elect to pur- 
chase "or make sale" of the timber, it was a proper subject of asslgn- 
ment, and could be accepted by the assignée. 

[Ed. Note. — For other cases, see Assignments, Cent Dig. §§ 25-27 ; Dec. 
Dig. § 18.*] 

3. LOGS AND LoGGING (§ 3*) — SaLE OF TiMBEE FUENISHING TiTLE — PaTMENT 

OF Price — Concurrent Conditions. 

Where a contract for the sale of timber obligated the vendor to fumish 
a good title and the vendee to pay a specified price, the conditions were 
concurrent; the primary obligation being on the vendee to tender the 
money and demand a deed, at which time the vendor was required to 
tender a good title. 

[Ed. Note.— For other cases, see Logs and Logging, Cent. Dlg. §§ 6-12 ; 
Dec. Dig. § 3.*] 

4. Specific Performance (§ 95*) — Conditions Précèdent — Tbndek of Title 

— Patmbnt of Pbice. 

A purchaser, entltled to a good title, need not pay the purchase money 
until he gets a good title, and may in good faith dispute the title tendered 
and refuse to pay the purchase price, provided the objection is sufficiently 
plausible to cause a prudent man to hesitate; and spécifie performance 
will not be defeated thereby, though the objection subsequently tum out 
to be unsustainable. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dlg. |§ 
257-277 ; Dec Dig. § 95.*] 

6. Specific Performance (§ 105*) — Right to Relief — Lâches. 

Defendant's ancestor in January, 1906, contracted to convey the timber 
on 770 acres of land to eomplainant'a grantor, and to deliver a good and 
sufficient title. Complatoant expressed his readiness to pay the price, but 
demanded eonveyance of a good title ; and, the title then being seriously 
clouded, the seller instituted proceedings in which he ultimately estab- 
lished his title fb only 540.5 acres. On the day this décision was ren- 
dered the vendor died, and five nionths af ter April 5, 1912, when the man- 
date on appeal in such proceedlng was handed down and reoorded, com- 

•For otlier casea see same topio & S ndmbek lu Dec. & Am. Dlgs. 190Î to date, & Rep'r Indexes 
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plalnant Instltuted suit for speciflc performance as to thc 540.5 acres. 
Held, that the vendor's obligation to furnlsh a good title descended to ils 
devisees, it belng for complainant to détermine wliether he would take a 
smaller quantity, witli abatement of the priée, or Insist on a cancellatlon 
of the contract, and that his right to enforee spécifie performance as to 
the smaller quantit.y was not barred by lâches. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. §§ 325- 
341 ; Dec. Dig. § 105.*] 

6. SPECIFIC PEErOEMANCE (§ 91*) RiGHT TO SUE ^REQUISITES. 

Where defendant's testator had contracted to convey the timber on cer- 
tain land to complalnant's assigner, and complainant had made demand 
on testator for performance, but he had failed to perform by furnishing a 
good title, and had sought to annul the contract, complainant was entitled 
to sue for speciflc performance without making a further demand on the 
devisees. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. §§ 
230-232 ; De& Dig. § 91.*] 

7. Specific Performance (§91*) — Requisites — Demand. 

It was not a condition précèdent to complalnant's rlght to sue for spe- 
ciflc performance that he had failed to make a demand for performance, 
where défendants In their answer admltted that the demand, if made, 
would hâve been refused. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent Dig. §§ 230- 
232 ; Dec. Dig. § 91.*] 

& Specific Performance (§ 97*) — Reqtjisites — Tendee of Price. 

The holder of a contract to convey timber was not bound to tender the 
price simultaneously with the flling of a bill for speciflc performance, he 
being authorized to pay the priée into court at any tlme before the cause 
was submitted for hearing. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. §§ 
286-298; Dec. Dig. §97.*] 

0. Specific Performance (§ 130*) — Title— Conveyance — ^Delat — Intbrest. 

Défendants' testator contracted to convey the timber on 770 acres of 
land to complalnant's assigner May 10, 1906, when an option was ac- 
cepted ; but testator was unable to convey a good title to any part of the 
land until April 5, 1912, when his title was finally quleted as to 540.5 
acres. On the day of the décision testator died, and flve months after 
complainant instltuted suit against his devisees for speciflc performance, 
and on May 2, 1913, complainant paid into court the net purchase price at 
the contract rate. Beld, that complainant was bound to pay interest from 
the date the title was finally quieted until he pald the purchase price 
into court 

[Ed. Note. — For other cases, see Speciflc Performance, Cent Dig. §§ 
424, 425; Dec. Dig. § 130.*] 

In Equity. Suit for specific performance by G. N. Wilson against 
F. H. Seybold and others. On final hearing. Decree for plaintiff. 

TaJbott & Hoover, of Elkins, W. Va., for plaintiflf. 
Ware & Viquesney, of Philippi, W. Va., and W. B. & E. h. ]VIax- 
vi^ell, of Elkins, W. Va., for défendants. 

DAYTON, District Judge. Thèse facts are undisputed: On Jan- 
uary 12, 1906, Christian Seybold in his lifetime executed to "A. J. 
Crickard or his assigns" a written option whereby he agreed to convey 
"with good and sufficient title" the timber on 770 acres of land at the 
price of $20 per acre therefor. This contract grants four months 

«For other cases see same topic & S ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"wîthîn which said second party is to elect to purchase or make sale 
to the said timber"; if accepted within that period, Seybold was to 
immediately convey "good and sufficient title to the same upon the 
full considération being paid in cash." The option is under seal and 
acknowledges the receipt of $1 paid as a considération. This option 
was assigned by Crickard to plaintiff, Wilson, on May 9, 1906, and 
on May 10, 1906, Wilson gave Seybold notice of acceptance, both by 
telegram and letter, which notice was received by Seybold within the 
four months optional period. In 1904, two years prior to the exécu- 
tion of this option, Seybold had instituted an action of ejectment in 
the circuit court of Randolph county against Henry G. Davis, alleging 
the latter to be in possession of the land (upon which this timber in 
controversy was standing), and with unlawfuUy withholding the pos- 
session thereof from him. This suit he subsequently dismissed with- 
out préjudice, and in September, 1907, instituted another ejectment 
suit against said Davis, the Upper Elk Coal Company, and Gaines 
Green in the then Circuit Court of the United States for this district, 
containing in its déclaration like charges of unlawful possession and 
the withholding of the same from him of this land. This last action 
was tried, and resulted in a judgment in favor of Seybold for 540.5 
acres of the 770 acres of land claimed by him. A writ of error was 
sued out to this judgment to the Circuit Court of Appeals of this 
circuit, and, on the 4th day of March, 1912, that court handed down 
an opinion to affirm the judgment of the lower court. Davis v. Sey- 
bold, 195 Fed. 402, 115 C. C. A. 304. On that same 4th day of March, 
1912, Seybold died testate, and his will was probated and admitted to 
record in Randolph county on April 18, 1912, and on September 4, 1912, 
this suit was instituted in the circuit court of Randolph county by 
Wilson against Seybold's executors and heirs at law, for spécifie per- 
formance, which suit was subsequently removed to this court. 

[1] An ordinary option is not in itself a contract subject to equity's 
power to compel spécifie performance, but only a continuing offer to 
contract in futuro upon acceptance and compliance with certain speci- 
fied terms and conditions. If this ofïer is not based upon a valuable 
considération, it can be withdrawn at any time; but if based upon 
such considération, no matter how small, it cannot, under ordinary 
conditions, be withdrawn until the fixed time for it to run has ex- 
pired. Whether spécifie performance can be granted by equity dé- 
pends upon whether the terms and conditions of the offer are accepted 
and complied with, whereby an executory contract of sale is created. 
It is such executory contract of sale, so created, that can be specifically 
enforced. When a continuing offer is accepted, and its terms com- 
plied with, the executory contract, thereby created, is subject to the 
same rules, as regards spécifie ' performance, as any other ordinary 
executory contract made direct, without intervention of an option. 
The crucial question, therefore, arising hère, is whether such execu- 
tory contract was in fact created and now exists. I think it very clear 
that it was created and does now exist for thèse reasons : The con- 
tinuing offer or option was based upon a $1 considération set forth un- 
der seal to bave been paid. It could not, therefore, be withdrawn, 
216 F.— 62 
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and iii fact was not attempted to be wifhdrawn, before the four mohtbs 
for it to run had expired. Prier to such expiration notice of its ac- 
ceptance in full, as regards its terms and conditions, was given by Wil- 
son and received by Seybold. 

[2] The position talcen that Crickard, the original optionee, could 
not assign the offer, and could therefore alone accept it, is clearly 
untenable, under the authorities hereinafter cited, because the option 
or ofifer to sell was in express terms made "to grant and convey unto 
the said A. J. Crickard or his assigns," and four months was "granted 
within which said second party [Crickard] is to elect to purchase or 
make sale to the said timber" ; in other words, to purchase on his 
own account or to sell the timber and transfer his right to buy to 
another. He did within thèse four months, sell, transfer, and assign 
his right to buy to Wilson. This assignment to Wilson, Wilson's no- 
tice of acceptance to Seybold, and Seybold's acknowledgment of hav- 
ing received it, created the executory contract of sale provided, Wil- 
son stood ready in good faith, at the time and afterwards, to pay in 
cash the $20 per acre, upon Seybold presenting to him "good and suf- 
ficient title" therefor. 

[3] The obligations inter partes to fumish good title on one side 
and to pay the purchase money on the other are mutual and are to 
be performed simultaneousiy. Seybold could not be required to deliver 
title and then await the convenience of Wilson to pay ; nor could Wil- 
son be compelled to pay and await Seybold's convenience to fumish 
title. Seybold had to lay down his "good title" side by side with Wil- 
son's money, so that Wilson could take delivery of the title deed at 
the moment that Seybold took possession of Wilson's money. The 
primary obligation, however, was upon Wilson to tender the money 
and demand the deed. 

[4] To this gênerai rule there is one exception, very pertinent hère, 
and entirely in Wilson's favor. This exception is to the effect that 
a purchaser entitled to good title need not pay purchase money until 
he gets good title, and he may dispute the fact that the title tendered 
is good, and refuse to pay the purchase price, at the time, for that rea- 
son. But in so refusing he must act in entire good faith, and the ex- 
isting grounds of objection to the title must be plausible enough to 
cause a prudent man to hesitate; and, if they be so, though turning 
out to constitute no defect, his right subsequently to spécifie perform- 
ance will not be defeated. ■ 

[5] In this case, at the time the money was due to be paid by Wil- 
son, he expressed his readiness to pay it, but demanded conveyance 
of good title. Seybold's 'title was at the time most seriously clouded. 
He had filed his déclaration in ejectment against Davis, in which, tech- 
nically, at least, he had admitted himself to be out of possession and 
Davis in possession of the land and the timber thereon. The proceed- 
ings to try out and match his right to the land as against Davis' right 
thereto pended in the courts (state and fédéral) for substantially six 
years before his was fi,nally determined to be the better right. Such 
right,' too, was only determined finally by the court of last resort upon 
writ of error, and then only established it to 540.5 acres of the 770 
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acres claimed by him, the timber upon the whole of which he had 
undertaken to sell. Under thèse circumstances Wilson had the sound- 
est grounds for withholding payment of the purchase money until 
assured the "good title" could and would be forthcoming. 

On the day the court decided finally that Seybold had good title to 
the S40.5-acre part of the 770 acres, Seybold died. The mandate was 
net handed down and recorded in this court until April 5, 1912. Wil- 
son did not institute this suit luitil in September, five months there- 
after. Can thèse executors and heirs of Seybold claim he was guilty 
of lâches to their release from liability to perform the contract for 
that reason? No; because the obligation had descended to thèse 
devisees "to furnish good title" to the timber on the 540.5-acre part 
of the 770 acres their testator had undertaken to sell, and then it was 
for Wilson to détermine whether he would take the smaller quantity, 
with abatement of the purchase price, or insist upon cancellation of 
the contract. 

[B] Did Wilson hâve a right to institute this suit before making 
demand on thèse devisees for performance on their part? I think so, 
because demand had been made upon testator, and he had failed to 
perform by furnishing good title and had sought to withdraw his offer 
af ter its acceptance and to annul the contract. 

[7] However, it seems to me this question becomes immaterial, be- 
cause in their answer thèse devisees hâve voluntarily admitted that they 
would hâve refused to perform the contract if demand had been made 
upon them to do so. 

[8] Finally, was it a condition précèdent to maintaining this bill 
for Wilson to pay into court the purchase mpney tendered for the 
540.5 acres of timber simultaneous with the filing of the bill? No. 
It is well settled that such payment into court could be made any time 
before the cause was submitted for hearing. 

[8] One smaJl, and in a sensé trifling, question arising in the case, 
bas given me more trouble than any other. It is this : Should Wilson 
be required to pay interest upon the purchase price? If so, from what 
time? Careful considération of this question has led me to the con- 
clusion that he should be required to pay such interest at 6 per centum 
per annum from the date of the Circuit Court of Appeals mandate, 
which finally determined the soundness of Seybold's title, up to the 2d 
day of May, 1913, when he paid into court $10,810, the net purchase 
price at $20 per acre for the 540.5 acres of timber. This sum was 
by consent loaned to a trust company at 4 per cent, interest. It, and 
such interest so eamed at 4 per cent, and the interest due at 6 per cent. 
for the period above referred to from Wilson, should be, in my judg- 
ment, the gross amount payable to the défendants, and should be sub- 
ject to déductions for plaintiff's costs of suit and the registrar's com- 
missicwi for loaning. 

The légal principles enunciated herein are, in my judgment, fully 
sustained by the f ollowing authorities : Pollock v. Brookover, 60 W. 
Va. 75, 53 S. E. 795, 6 L. R. A. (N. S.) 403, and especially the note 
thereto; Fulton y. Messenger, 61 W. Va. 477, 56 S. E. 830; John 
V. Elkins, 63 W. Va. 158, 59 S. E. 951; Armstrong v. Md. Coal Co., 
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67 W. Va. 589, 69 S. E. 195 ; Rease v. Kittle, 56 W. Va. 269, 49 S. 
E. 150; Turner v. McCormick, 56 W. Va. 161, 49 S. E. 28, 67 L. 
R. A. 853, 107 Am. St. Rep. 904; Tibbs v. Zirkle, 55 W. Va. 49, 
46 S. E. 701, 104 Am. St. Rep. 977, 2 Ann. Cas. 421 ; Watson v. 
Coast, 35 W. Va. 463, 14 S. E. 249; Clark v. Gordon, 35 W. Va. 
735, 14 S. E. 255 ; Barrett v. McAllister, 33 W. Va. 103, 12 S. E. 
1106; Wheeling Creek G. C. & C. Co. v. Elder (C. C.) 170 Fed. 215; 
Standiford v. Thompson, 135 Fed. 991, 68 C. C. A. 425 ; McCullough 
V. Sutherland (C. C.) 153 Fed. 418, and especially bottom of page 
425 and top of page 426, and authorities there cited ; Bensel v. Gray, 
80 N. Y. 517; Roberts v. Lovejoy, 60 Tex. 253; Warvelle on Ven- 
dors, vol. 2, p. 886. 

Decree for spécifie performance in favor of plaintiff wiU be en- 
tered. 



EDWARD F. GERBER CO. v. TITLE GUARANTY & SURETT 00. . 
(District Court, M. D. Pennsylvanla. October 1, 1914) 
No. 610. 

1. Insurance (§ 640*) — Action on Fidelity Bond — Affidavit of Défense — 

Practice Act "Fa. May 25, 1887, § 1 (P. L. 271), provides that ail de- 
manda previously recoverable in debt, assumpsit, or covenant shall be 
sued for and recovered la an action of assumpsit, and that it shall be the 
duty of the lûefendant in assumpsit to file an affidavit of défense. Béli 
that, where plaintiff brought suit on a fidelity bond for misappropriations 
by one of its employés, the bond containing a deflnite promise to pay 
plaintiff a sum !t>f money to be measured by the amount of loss sustained 
through the conduct of the employé up to the maximum provided In the 
bond, which amount was set forth in plaintifE's statement and was easy 
of liquidation, the action was not in tort to recover a penalty, but viras 
wlthin the statute, and défendant was bound to flle a proper affidavit of 
défense. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §| 1554, 160&- 
1612, 1614r-1624 ; Dec. Dig. § 640.*] 

2. JUDGMENT (§ 143*) EnTET — AlTIDAVIT OF DEFENSE FaILUEE TO FiLE 

Vacation. 

Plaintiff having sued défendant surety Company on a fidelity bond for 
an employé's défalcation, défendant, erroneously believing that the action 
was not one in which an affidavit of défense should be filed, replied in 
proper time, flling an affidavit that the cause of action was founded on 
alleged malfeasance or misfeasance of the employé amounting to a mis- 
demeanor, and that défendant was not requlred by law to flle an affidavit 
of défense to the action, with submission to the court, reserving the right 
to file an affidavit bf défense if the court should décide that the action 
was one In which such an affidavit was required. ReH, that such affi- 
davit was sufflcient to préserve defendant's right to a détermination of 
such question, and, the clerk having entered judgment at plaintiff's In- 
stance for want of an affidavit of défense, the court, on holding that an 
affidavit was required, would set aslde the judgment and permit défend- 
ant to file a proper affidavit to the merits. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §| 269, 270, 272- 
291 ; Dec Dig. S 143.*] 

•For otber cases see eame topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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At Law. Action by the Edward F. Gerber Company against the Ti- 
tle Guaranty & Surety Company. On rule to show cause why a judg- 
ment in favor of plaintiff, entered for want of an afïidavit of défense, 
should not be stricken off. Rule absolute. Judgment set aside, and 
permission accorded défendant to answer. 

Geo. E. Reynolds, of Pittsburgh, Pa., for plaintiff. 

Warren, Knapp, O'Malley & Hill, of Scranton, Pa., for défendant. 

WITMER, District Judge. Suit is brought in assumpsit to recover 
several sums of money, aggregating $4,998.81, with interest, alleged 
to be due upon a bond given by the défendant, Title Guaranty & Surety 
Company, to the plaintifï, guaranteeing and insuring the plaintiff 
against loss as the resuit of dishonesty of certain of its employés, among 
whom was one A. F. Jenkins. A copy of the bond is attached to the 
plaintiff's statement, wherein it is provided : 

"That for the considération of the premlses the company shall, durlng the 
term above mentioned, or any subséquent renewal of such term, * * • 
make good and relmburse to the said employer such pecuniary loss as may be 
sustained by the employer by reason of the fraud or dishonesty of any or 
either of the employés named upon said schedule, or added thereto as hereln- 
after provided, in connection with his duties as specified on said schedule 
amounting to embezzlement or larceny and which shall be committed durlng 
the continuance of said term. * * • " 

The plaintiff's statement allèges that the said Jenkins has def rauded 
the plaintiff of| the several itemized sums claimed, by embezzling at 
specified times the money which he had received from the sale of cer- 
tain automobiles, or from the improper sales of such. 

After service of the writ and copy of plaintiff's statement, the de- 
fendant, within the time for filing an affidavit of défense, replied by 
filing an affidavit setting forth that the cause of action was founded 
upon an alleged malfeasance or misfeasance of the said A. F. Jenkins 
amounting to a misdemeanor, and that the défendant ought not to be, 
and is not, required by law to file any affidavit of défense to the action, 
with submission to the court, reserving the right later to file an affidavit 
of défense in case the court should décide that the cause of action is 
one in which an affidavit is required. 

[1] On June 3, 1914, upon plaintiff's prœcipe to enter judgment in 
favor of the plaintiff and against the défendant for want of an affidavit 
of défense, the clerk entered judgment as requested for the sum of $5,- 
078.79, with interest from June 1, 1914. The matter is hère on péti- 
tion of défendant requesting the court to strike off this judgment as 
improperly entered, before hearing défendant upon the necessity of fil- 
ing an affidavit of défense, and without the opportunity of filing one, if 
required to do so. The important question presented is the necessity 
of an affidavit of défense; and this must be met and determined in the 
light of the Pennsylvania Practice Act of 1887 (P. L. 271), regulating 
the procédure in actions of assumpsit. Section 1 says : 

"So far as relates to procédure, the distinctions heretofore exlstlng between 
actions ex contractu be abollshed, and that ail demands heretofore recovera- 
ble in debt, assumpsit or covenant shall hereafter be sued for and reoovered 
in one form of action, to be called an action of assumpsit." 
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Section 4 provides that : 

"It shall be the duty oi the défendant lu the action of assumpslt to flle an 
dffldavit of défense." 

And section 5 provides that: 

"In the action of assumpslt, judgment may be moved for for want of an af- 
fldavit of défense, or, for want of a sufBcient affidavit, for the whole or part 
of the plalntiff'g claim, as the case may be, in accordance wlth the présent 
practlce in actions of debt and assumpsit." 

But it is contended that, while the action is in form assumpsit, it is 
in reality net ex contractu, because it is said to be based on a pénal bond 
for the misfeasance, fraud, and dishonesty of the agent of the plaintiff, 
and in its very nature ex delicto, and that therefore no afifidavit is re- 
quired. 

That the proper remedy has been invoked by action of assumpsit to 
effect recovery is not doubted, and an afifidavit is therefore required, 
unless the case is brought within the suggested exception to the gênerai 
law, as, for instance, in cases where it is necessary to détermine the 
amount due by évidence aliunde the contract, or where the liabiHty dé- 
pends upon a collatéral condition, or where the proof sounds in tort 
or crime, rather than in contract, as appears in cases cited by défend- 
ants counsel : Calhoun v. Monongahela B. & L. Ass'n, 104 Pa. 392 ; 
Corry v. Pa. R. R. Co., 194 Pa. 516, 45 Atl. 341 ; Commonwealth v. 
Milnor, 23 Pa. Super. Ct. 1 ; Commonwealth ex rel. v. Harvey et al, 
11 Luz. Leg. Reg. 139; Marcus et al. v. Mostovitz, 12 Lack. Jur. (Pa.) 
195; Bartoe v. Guckert et al, 158 Pa. 124, 27 Atl. 845; Osborn v. 
First National Bank of Athens, 154 Pa. 134, 26 Atl. 289; Commercial 
National Bank v. Kirk, 222 Pa. 567, 71 Atl. 1085, 128 Am. St. Rep. 
823 ; Union Glass Co., L,td., v, First National Bank of New Castle, 10 
Pa. Co. Ct. R. 565 ; Naylor & Co. v. Lehigh Valley R. R. Co. (C. C.) 
188 Fed. 860. 

In the case of Kinney v. Mitchell, 136 Fed. 773, 69 C. C. A. 493, the 
Court of Appeals of this circuit hâve clearly enunciated the principle 
that judgment may be taken for want of an affidavit of défense only 
in those cases which are founded on contract alone, and not in such 
where the cause of action is ex deUcto, or of a mixed character of con- 
tract and tort, and that the mère form of the action has nothing to do 
with determining the question as to whether an affidavit of défense is 
required. 

The controUing feature of the case presented, it will be noticed, ré- 
solves itself down to a question as to whether recovery is dépendent 
solely upon the contract in suit. That no recovery can be maintained 
without it will be conceded, and upon it alone, it is equally certain, rests 
the plaintiff's cause of action. It is not misappropriation or embezzle- 
ment of moneys by the défendant that gives rise to the suit, nor is it 
even hinted that the défendant has been guilty of wrongdoing, but be- 
cause of the defendant's contract with plaintiff to make good and reim- 
burse the latter for ail such moneys as may be wrongf.uUy retained by 
plaintiff's employé. We hâve hère a defiriite promise to pay a sum of 
money to the employer, to be measured only by tlie amount of loss sus- 
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tained through the conduct of the employé, up to the maximum pro- 
vided in the bond, and this amount is specificalîy set forth in the plain- 
tiff's statement and Is as easy of liquidation as in an action for moneys 
had and received. And so it was held : 

"That where a surety is sued, and the statement sets forth the cause of ac- 
tion, and has attached thereto a copy of the agreement sued on and a copy 
of the book entries of the plaintlff, showlng the indebtedness of the principal, 
the défendant must flle a sufficient affidavit of défense to prevent judgment." 
Eailroad Co. v. Snowden, 166 Pa. 236, 30 Atl. 1129; Byrne v. Hayden, 124 Pa. 
170, 16 Atl. 750 ; Barr v. McGary, 131 Pa. 401, 19 Atl. 45 ; Hebb v. Insurance 
Co., 138 Pa. 174, 20 Atl. 837 ; Heller v. Insurance Co., 151 Pa. 101, 25 Atl. 83. 

In the case of Rathfon v. City Trust Co., 24 Lanc. Law Rev. (Pa.) 
113, where the principal on the bond was the président of a trust Com- 
pany, in a suit upon the bond, very similar to the one in suit hère, on 
motion for judgment for want of a sufficient aiifidavit of défense, it 
was held that an affidavit of défense was required, and what was there 
said by the court is adopted as the law governing in the présent case : 

"The action is on a bond under seal, upon which défendant Is a surety. 
The form of action for the breach of said bond, under the common law before 
the act of 1887, would hâve been covenant, and is therefore within the class 
of actions to be called actions of assumpsit, in whlch an affidavit of défense 
must be filed to prevent judgment. That the act of the principal in the bond, 
in not faithfully performlng the duties of his office, amounts to a tort, does not 
take the case ont of the provisions of the act of assembly. In Commonwealth 
v. Hershey et al., 20 Jjanc. Law Rev. 209, and Township of Hazel v. Markle, 
175 Pa. 405, 34 Atl. 734,' îwhere the same conditions existed as hère, it was 
held that the défendants would hâve to file sufficient affidavits of défense to 
prevent judgment under the act of 1887. See, also, Barr v. McGary, 131 Pa. 
401, 19 Atl. 45; Mantua Hall v. Brooks, 163 Pa. 40, 29 Atl. 744. The cases 
relied on by Refendant do not support him in his contention. In Corry v. P. 
R. R., 194 Pa. 516, 45 Atl. 341, the action would hâve been an action on the 
case under the common law, and was therefore not such as is embraced in an 
action of assumpsit under the law of 1887. In Osborn v. First National Bank 
of Athens, 154 Pa. 134, 26 Atl. 28.9, the action was against the hank to re- 
cover a penalty under the act of Congress for taking usurious interest. It 
was held, even though the form of action was debt, that it was action ex 
dellcto, and not an action ex contractu, as it was for a penalty provided in 
an act of Congress; that the act of 1887 only ineluded actions of debt under 
the common law, that is, actions ex contractu. In the action of assumpsit ; and 
that where the action was ex dellcto, even though one under the name of debt, 
an affidavit of défense was not necessary. The action hère, however, Is clearly 
an action ex contractu, as it is upon the defendant's undertaking to pay to the 
trust Company a certain amount of money upon the failure of the principal in 
the bond to do or not to do certain things." 

Having reached the conclusion that the case is one requiring an af- 
fidavit of défense, it must be determined whether such may yet be filed. 

[2] Judgment was entered by the clerk notwithstanding the defend- 
ant's affidavit of the belief that no affidavit of défense was required, 
submitting the matter to the court for détermination, and reserving 
the right to file an affidavit of défense in case the court should décide 
that the cause of action is one in which ap affidavit of défense is re- 
quired. The question submitted is one of law in the nature of a de- 
murrer requiring judicial décision, and while not in the usual form of 
an affidavit of, défense going to the merits of the case, it was sufficient 
for the time being to prevent the entry of judgment until the same was 
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put aside, on motion, by the court. It is not contended that the clerk 
attempted to pass upon this question. Ail he did was to enter judg- 
ment peremptorily as demanded, and, had he attempted to do so, he 
would hâve been without authority. 

The matters hère presented are peculiar to our Pennsylvania prac- 
tice, and govemed by the local law as interpreted by the highest judi- 
cial tribunal, and to it we tum and find authority for the practice adopt- 
ed by counsel for défendant. In Clarion, etc., Co. v. Hamilton, 127 Pa. 
1, at page 3, 17 Atl. 752, at page 753, the court said: 

"The judgment lu thls case is not a vold judgment. The court below had 
jurlsdiction of the person and the subject-matter. It was entered for want of 
an affidavit of défense, and we must assume that the court below regarded 
the case as coming within the rule of court. The défendant thought it did not, 
and flled no affidavit. This Is nelther a good nor a safe practice. If a de- 
fendant thinks the statement or copy flled does not corne within the rule re- 
quiring him to file an affidavit, it is the better practice to suggest such fact 
upon the record. He can then hare a décision of the court upon the point. 
When he décides this question of law for himself, he takes the risk of it be- 
ing incorrect" 

In the affidavit filed the défendant reserved the right later to file an 
.affidavit of défense, if the court should décide that the cause of action 
was one requiring it, which is paramount to stating that a good défense 
exists. Counsel hâve also stated in their brief submitted that they hâve 
a défense upon the merits. This is a substantial compliance with the 
practice pursued in the state courts. Then, again, there is no apparent 
good reason why this judgment should be allowed to stand and the de- 
fendant deprived of a défense. If the plaintiiï has a just cause of ac- 
tion, he will not be prejudiced ; whereas great wrong might resuit to 
défendant, were it denied the privilège of interposing its défense. 

The judgment is set aside, and the défendant permitted to file an affi- 
davit of défense within 20 days. 



IN EE GREENBLATT 985 

In re GREBNBMTI. 

(District Court, E. D. Pennsylvania. October 2, 1914.) 

No. 4728. 

Bankbtjptct (§ 136*) — Withheld Assets — Value — Findings — Evideîîce. 

On an application for attacliment to compel a bankrupt to pay over the 
value of assets alleged to hâve been withheld, évidence held to show tbat 
$2,502, the amount of such withheld assets, waa excessive, and should be 
reduced to $1,109.41. 

[Ed. Nota— For other cases, see Bankraptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of David 
Greenblatt. On rule for attachment. Granted. 

Joseph Sternberger, of Philadelpliia, Pa., for trustée. 
Bernard R. Cohn, of Philadelphia, Pa., for bankrupt 

DICKINSON, District Judge. The matters hère involved were de- 
tennined by the référée, from whose findings no appeal was taken. 
On thèse findings an order went eut directing the bankrupt to tum 
over to the trustée the sum of $2,502. The bankrupt has not com- 
pHed with this order. The case regularly cornes before us on a rule 
for an attachment. There has also been presented, or leave has been 
asked to file, a pétition for a rule to show cause why the bankrupt 
should not be permitted to file a pétition for a review nunc pro tune. 

The argument proceeded upon the basis that there was no occasion 
to disturb the findings of the référée unless they were erroneous. The 
case was therefore heard as if on a pétition for a review. If the 
property rights of the bankrupt were alone concerned in the conclu- 
sions to be reached by the court in this case, the state of the record 
would be left as the bankrupt has permitted it to be made up. As, 
however, the personal liberty of the bankrupt may at least possibly 
dépend upon the view the court takes of the whole case, we hâve felt 
called upon to review it with care. The disposition which would be 
made of the case ordinarily would be to send it back to the référée. 
As counsel, however, hâve asked us to dispose of the case upon its 
face as disclosed by the présent record, we now do so to the extent 
which the state of the record permits. 

A modification of the findings of the référée upon which he based 
the order for payment involves something of injustice to him, because 
he has not been given the opportunity to vindicate the correctness of 
his findings, as he doubtless could do. We hâve decided to make the 
modifications, however, because counsel for the trustée and for the 
creditors prefer that this should be done rather than to subject them 
to the delays which would follow the case going back to the référée. 

We feel obliged to reduce the amount of the order, because the 
amount as found by the référée is inconsistent with the admissions of 
fact made at the argument. The basis of the order is the fact, as 
found by the référée, that the bankrupt had not turned over to the 

•For other cases see same topic & i numbbb In Dec. & Am. Dlgs. 19OT to date, & Rep'r Indexes 
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trustée ail the property belonging to him, or in his possession or un- 
der h:s control, at the time of the filing of the pétition. There was 
no direct testimony of what thèse undisclosed assets consisted. The 
finding that there were such assets, however, is based upon the prop- 
ositions that before the pétition was filed the bankrupt was possessed 
of stoclî in trade valued to a certain amount, and that foUowing this 
date he had made purchases of merchandise and added to his stock, 
out of which he had made certain sales and payments for expenses 
and to creditors, and that an account taken of thèse separate items, 
allowing for the différence between the wholesale and retail priées of 
the part of the stock sold, showed a balance, representing what the 
bankrupt had on hand at the time the pétition was filed, and deducting 
from this balance the amount turned over to the trustée showed the 
undisclosed assets which the bankrupt had retained. 

The pertinent dates are thèse: The pétition was filed March 3, 
1913, and a receiver was appointed four days later. The appraise- 
ment of the property, which came into the possession of the receiver 
and afterwards the trustée, showed a value of $957.57. A date which 
is indefinitely fixed, sometimes as September, and sometimes as Sep- 
tember 1, 1912, is the starting point of ail the calculations made by 
the several parties. The trustée tabulated the claim made as follows : 

Value of stock at Wholesale priées on hand $ 659 00 

Additions to time of bankruptcy 3,731 00 

Total to be accounted for $4,390 00 

Expenses paid 1,420 00 

Balance unaceounted for $2,970 00 

The référée adopted this method of reaching the amount for which 
the order should go out, changing it only in the respect that he found 
the expenses to hâve been $1,888, instead of $1,420. He therefore de- 
ducted $468 from the balance struck, making the balance $2,502, in- 
stead of $2,970. He accordingly issued the order for the latter sum. 
On the face of this statement it would be clear that the référée had been 
fflisled in his calculation by the statement of the trustée. This state- 
ment ignores the fact that the bankrupt had turned over some prop- 
erty to the receiver. This must be deducted before we can find how 
much he did not turn over. In addition, certain goods were sold 
upon which the référée finds a profit, above wholesale priées, was 
received. A correct method of stating the account would, of course, 
add this profit. The référée finds the selling value of tlie stock on 
hand, with which the account starts, as $500 or $600. This is based 
upon the value given by the bankrupt himself. The daughter of the 
bankrupt puts it at $500. The schedule of purchases after that date 
shows, as we understand the corrected amount to be, $3,479.25. The 
goods sold were at art enhanced price of 25 per cent. The amount 
sold was $2,639, and the gross profits, or amount received in excess 
of the wholesale, price, was $659. The référée finds the expenses to 
hâve been $1,888. The debts paid are shown by the schedule to hâve 
been $190.84. The value of the stock turned over to the recei\er at 
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whoIesale priées the référée finds to hâve been $1,400. Thèse figures, 
tabulated in the form of a statement, resuit in this : 

Value of stock on hand at Wholesale prlce $ 450 00 

Additional purchases 3,479 25 

Total stock $3,»29 25 

Stock turned over to the receiver 1,400 00 

Stock unaccounted for $2,529 25 

Profits on stock sold «59 00 

Total to be accounted for $3,188 25 

Expenses paid $1,SS8 00 

Debts pald 190 84 

2,078 84 

Balance to be accounted for $1,109 41 

Delving into this record in search of the facts is toc much of a leap 
in the dark to permit any one to be satisfied with the results, but the 
above would seem to be the best fruits of the effort to get at the facts. 
Its substantial correctness has some confirmation in the fact that it 
approximates the value of stock sold and thus accounts for it. 

The only disposition we can make of the case without sending it 
back to the référée is that the order should be modified, by reducing 
the amount from $2,502 to $1,109.41. If this is acceptable to coun- 
sel, a formai order to this effect may be entered, and the pétition for 
leave disposed of so as to make the record conform. If the modified 
figures are not acceptable to counsel, the case may be set down for a 
rehearing, and it will then be disposed of at bar. 



In re TAUNTON, 
(District Court, E. D. New York. September 24, 1914.) 

BANKEUPTCT (§ 410*) — DiSCHAEQE ^TlMB FOB FiLINQ APPLICATIOW. 

A court of bankruptcy cannot, on a nunc pro tune order, extend the 
statutory iteriod for filing an application for discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 694; Dea 
Dig. § 410.*] 

In Bankruptcy. In the matter of Charles l'aunton, bankrupt On 
motion. Denied. 

Arthur J. Westêrmayr, of New York City, for bankrupt 
Bruce R. Duncan, of Brooklyn, N. Y., for trustée. 

CHATFIELD, District Judge. The action in equity resulted in a 
decree which, so long as it stands, makes res adjudicata the question 
as to whether the bankrupt has donc an act which would prevent his 
discharge. He could, therefore, not obtain a discharge, even if ap- 
plication had been made, but must actually pay the debts in order to 
wipe them out. 

*For otber cases see sa.ine topic & i numbeb In Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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No application was ever made in the bankruptcy proceedings for a 
discharge within 18 months, and the court cannot, by a nunc pro tune 
order, extend the statutory period, even though in the equity case the 
time within which to apply for discharge was considered. But, as it 
would be futile, no reason exists for any attempt to évade the statute. 

Motion denied. 



In re CONSUMEES' ALBAXY BREWING 00. 

(District Court, N. D. New York. October, 1914.) 

Bankruptcy (§ 249*)— Corporation — Order Authorizing Receiver to Bob- 
eow money to continue business — petition for modification. 

An application was made by one elalming to be a bondholder of a 
bankrupt brewing company (or modification of an order authorizing the 
receiver to borrow money and continue the business, deemed necessary by 
practically ail creditors, including bondholders, to préserve the value of 
the property. The ownership of any bonds by petitioner was denied. 
Beld, that the court would net pass on the application untll the question 
of such ownership was determined after a hearing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 347; Dec. 
Dig. i 249.*] 

In Bankruptcy. In the matter of the Consumers' Albany Brewing 
Company, bankrupt. On motion by Samuel Manges to modify order 
allowing the receiver herein to borrow money and issue certificates of 
indebtedness necessary to carry on and protect and préserve the prop- 
erty of the alleged bankrupt. Referred, for détermination of prelinv 
inary question. 

Léonard Bronner, of New York City (Muhlfelder & lUch, of Al- 
bany, N. Y., of counsel), for the motion. 

Leopold Minkin, of Albany, N. Y., and H. D. Bailey, of Troy, N. 
Y., for receiver. 

Tracey, Cooper & Townsend, of Albany, N. Y., for First Nat. Bank. 

Howard Hendrickson, of Albany, N. Y., for bankrupt. 

W. E. Woollard, of Albany, N. Y., for certain bondholders. 

R. J. Le Boeuf, of Albany, N. Y., for trustée under mortgage. 

RAY, District Judge. The plant and real property of the bankrupt 
is mortgaged to secure an issue of bonds. The Albany Trust Com- 
pany is the trustée under such mortgage. More than 90 per cent., or 
about that, of the bondholders consented to the order made, and désire 
it to remain in force, and at a meeting of creditors, including bond- 
holders, duly called by the référée, it was unanimously voted to con- 
tinue the business for nine months. The creditors hâve confidence in 
the receiver, who was selected by the court at the suggestion of a large 
number of them. 

The order as made seems to be absolutely essential to the protection 
amd préservation of the estate, and, while the trustée under the mort- 
gage did not assent thereto, it did not, represented by counsel, oppose 
it, except formally, so as to protect the bondholders not represented 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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before tlie court at the time. The issue of bonds authorized was $350,- 
000. Of the bonds issued $344,500 are now outstanding. Manges, 
who asks a modification of the order made by this court, claims to own 
about $18,000 or $20,000 of thèse outstanding bonds. The creditors, 
other bondholders, and the bankrupt, and also the receiver, deny that 
he owns such bonds, or any of them. If he does not, he has no in- 
terest herein or right to make this motion. Other questions are raised, 
but before taking action it seems to the court that it should be deter- 
mined whether or not Manges owns the bonds which he claims to own. 
This the court will not détermine on the affidavits and pétitions pre- 
sented. 

There will be an order referring it to Hon. Edwin A. King, as 
spécial master for the purpose, to take évidence oflfered by the respec- 
tive parties, on due notice to ail concerned, ajid report same to the 
court with ail convenient speed, together with bis findings of fact and 
conclusions of law, subject to confirmation by this court, as to whether 
or not said Manges owns any of the bonds referred to and if so how 
many. 

There will be an order accordingly. 



In re SNYDER. 

(District Court, M. D. Pennsylvanla. Jtme, 1914.) 

Bankbd:ptct (§ 198*) — Liens Obtained Thbough Légal Pboceedinqs — Ex- 
empt Peopertt. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat 565 (U. S. Comp. St 
1901, p. 3450), whieh makes null and void ail levies or other liens ob- 
tained tlirough légal proceedings against an insolvent within four months 
prlor to his bankruptcy, is limited to property of the bankrupt estate, and 
does not apply to exempt property, which cannot be admlnistered as a 
part of such estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296- 
316; Dec. Dig. § 198.*] 

In Bankruptcy. In the matter of John Henry Snyder, bankrupt. On 
rule to show cause why the sheriff should not be enjoined from selling 
exempt property of the bankrupt. Rule discharged. 

M. C. Rhône and J. Fred Katzmaier, both of Williamsport, Pa., for 
bankrupt. 

H. G. Troxell, of Williamsport, Pa., for sheriflf. 

WITMER, District Judge. Bankrupt was adjudicated March 19, 
1914, after levy on exécution of ail his personal property. A restrain- 
ing order was also then obtained, and proceedings on exécution stayed. 
On représentation of plaintiff in the writ that in his judgment obtained 
bankrupt had waived the right to his exemption, the restraining order 
was modified April 13, 1914, permitting the sheriff to proceed against 
the property set aside for the bankrupt. On April 20, 1914, it appear- 
ing that the exemption was not to be confirmed until nine days there- 

•For other cases see same topic & $ nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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af ter, and on the représentation that plaintiff had acquired no lien upon 
such exempt property by reason of his exécution, obtained through 
légal proceedings while petitioner was insolvent and within four months 
immediately prior to the filing of the pétition in bankruptcy, the pro- 
ceedings were stayed, and a rule was granted to show cause why the 
restraining order, as originally entered, should not be reinstated. 

Upon argument it was submitted that the property set aside by the 
trustée, ànd attempted to be sold by the sheriff, as the bankrupt's ex- 
emption, was confirmed by the référée April 29, 1914. It is the opin- 
ion of the court that the provision of section 67f of the Bankruptcy Act, 
that levies, liens, etc., obtained through légal proceedings within four 
months prior to the filing of a pétition in bankruptcy, shall be deemed 
null and void, is limited to the bankrupt estate. As to the exempt prop- 
erty, which is not administered as any portion of such bankrupt estate, 
the provision does not take efifect. The bankruptcy court is, in any 
event, not concerned with it after the same is set aside for the bankrupt. 

The injunction is vacated, and the rule is discharged. 



MEMORANDUM DECISIONS 



AMERICAN BONDING CO. OF BALTIMORE r. UNITED STATES, for 
Use of CHAXiLIS et al. (Circuit Court of Appeals, Third Circuit. Oetober 9, 
1914.) No. 1862. In Error to the District, Court of the United States for the 
Western District of Pennsylvania ; Charles P. Orr, Judge. Action at law by 
the United States, for use of David W. Challis, David A. Challis, and Ered 
Challis, partners doing business as D. W. Challis & Sons, with Reuben Brew- 
er, George R. McDonald, and others as interveners, against the American 
Bondlng Company of Baltimore. Judgment for plaintifCs and interveners, and 
défendant brlngs error. Modified and affirmed, as per stipulation of parties. 
Gifford K. Wright, of Pittsburgh, Pa., for plaintilîs in error. J. M. Sherwin, 
of Erle, Pa., for défendants in error. Before BUFPINGTON, McPHERSON, 
and WOOLLEY, Circuit Judges. 

BUFPINGTON, arcuit Judge. This cause came on to be heard on the 
transcript of record from the District Court of the United States for the 
Western District of Pennsylvania, and was argued by counsel. On considéra- 
tion whereof, and in conformity with the stipulation of counsel to-day filed, 
it is now hère ordered and adjudged by this court that the judgment of the 
said District Court be and the same is hereby affirmed, except as to the claims 
of the Crâne Company and the H. W. Johns-ManvlUe Company, thus reducing 
the amount of the judgment entered In the said District Court to the sum of 
$4,265.98; the costs in this court to be divlded equally between the parties 
hereto. 



BUCKSPOBT NAT. BANK v. CONNERS, In re FREDERICK. (Circuit 
Court of Appeals, First Circuit. Oetober 14, 1914.) No. 1072. Appeal from the 
District Court of the United States for the District of Maine; Olarence Haie, 
Judge. Suit in equity by Charles P. Conners, trustée of John I. Frederick, 
bankrupt, against the Bucbsport National Bank. Decree for complainant, 
and défendant appeals. Affirmed. For opinion below, see 214 Fed. 847. 
Raymond Fellows, of Bangor, Me., and Frank Fellows, of Portland, Me. 
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(Oscar T. Fellows and Fellows & Fellows, ail of Bangor, Me., on the brlef), 
for appellant, Bertram L. Fletcher, of New York City (J. Richard Larkln, 
of Boston, Mass., on the brief), for appellee. Before PUTNAM, DODGB, and 
BINGHAM, Circuit Judges. 

PER CURIAM. The facts In thls case are fuUy stated In the opinion of 
the learned judge of the District Court, and the law carefully applied thereln 
to those facts. It is not necessary for us to reiterate what is there stated. 
We ail think that the findings of the learned judge therein, and the reasoning 
upon whieh his conclusions are based, are correct. The decree of the District 
Court is afflrmed, with costs for the appellee. 



O. A. DUNHAM CO. v. WARREN WEBSTER & 00. (Circuit Court of Ap- 
peals, Third Circuit. September 14, 1914.) No. 1832. Appeal from the Dis- 
trict Court of the United States for the District of New Jersey; Joseph 
Cross, Judge. Suit in equlty by the C. A. Dunham Company agalnst Warren 
Webster & Co. From a decree in favor of défendant, complainant appeals. 
Affirmed, on opinion of the District Judge. 206 Fed. 168. Robert W. Hardie, 
of New York City, for appellant. Francis T. Chambers, of Philadelphia, Pa., 
for appellee. Before BUFFINGTON and McPHERSON, Circuit Judges, and 
WITMER, District Judge. 

PER CURIAM. The decree of the District Court is affirmed, upon the 
opinion of Judge Cross. 



PADROSA V. SERRA OUI VET RA & CO. (Circuit Court of Appeals, Fifth 
Circuit. , October 29, 1914.) No. 2708. In Errer to the District Court of the 
United States for the Southern District of Georgia ; Wm. I. Grubb, Judge. 
BoUing Whitfield, of Brunswick, Ga., and Edw. S. EUlott, of Savannah, Ga., 
for plaintiff in error. Frederick T. Saussy, of Savannah, Ga., and Alexander 
Akerman, of Maçon, Ga., for défendant in error. Before FARDEE, Circuit 
Judge, and NEWMAN and CALL, District Judges. 

FER CURIAM. The trial judge was unquestionably rlght in holding that 
under the contract proved the dellvery of the lumber contracted for was to 
be made at the ports of discharge in Cape de Verde Islands. The judgment 
of the District Court is affirmed. 



WATTS T. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
October 29, 1914.) No. 2709. In Error to the District Court of the United 
States for the Northern District of (ieorgia ; William T. .Xewman, Judge. 
Stiles Hopkins, of Atlanta, Ga., for plaintifï in error. John W. Henley, Asst. 
U. S. Atty., of Atlanta, Ga., for the United States. Before PARDEE, Circuit 
Judg3, and GRUBB and CAL,L, District Judges. 

PER CURIAM. As no Mil of exceptions was taken and allowed in the 
trial court, the only question on this writ of error is whether the count of 
the indictment under which the plaintiff in error was convicted is sufficient, 
and as to that we find that the objections urged by the demurrer were not 
well lounded. Judgment affirmed. 



ACTIBSSELSKABET INGRID et al. v. CENTRAL, R. CO. OF NEW JER- 
SEY et al. (Circuit Court of Appeals, Second Circuit. October 8, 1914.) No. 
168. On pétition for rehearing. Denied. For former opinion, see 216 Fed. 
72, 132 C. C. A. 316. Before COXE and ROGBRS, Circuit Judges, and 
MAYER, District Judge. 

FER CURIAM. The pétition for rehearing of this case must be denied. 
It is based upon the assumption that the court failed to consider whether or 
not the railroad company had complled with the régulations of the Interstate 
Commerce Commission respecting the transportation of explosives. It la trua 
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that the matter referred to was not commented upon In the opinion ren- 
dered. That Is true also ot some other matters suggested in argument. But 
we did not consider it necessary to dlscuss them because we did not regard 
tliem as seriously involved in the case or affiecting the conclusion which we 
had reached. It is coneeded that in certain particulars the railroad company 
failed to observe ail the régulations which the Interstate Commerce Commis- 
sion had laid down. This court does not question the correctuess of the doc- 
trine that, when a ship is in actual violation of a statutory rule intended to 
prevent collisions, the burden rests upon the ship of showing, not merely that 
lier fault might not hâve been one of the causes or that it probably was not, 
but that It eould not hâve been. This court bas followed that rule and ap- 
plied it in collision cases. We are aware, too, that state courts hâve applied 
the same principle in cases where vehicles violate statutory rules or municipal 
ordinances regardlng the use of highways, and an injury occurs contempo- 
raneously with the violation. In a proper case it may be that this court 
might apply the same principle to a railroad violating the régulations pre- 
scrlbed by the Interstate Commerce Commission in a case where an explosion 
occurred while an explosive was in the possession of the carrier at the time 
the violation of the régulations took place. That principle, however, is not 
involved in the case at bar. Before that principle could be appUed to this 
case it would be necessary to show that the particular explosion which de- 
stroyed the Ingrid was the explosion of dynamite which at the time of the 
explosion waa in the possession of the railroad company. That fact was not 
made satisfactorily to appear. As we stated in our opinion it was impossible 
to say whether the dynamite which exploded first and destroyed the Ingrid 
was the dynamite which had been removed from the car to the Katherine W. 
and therefore had ceased to be in the possession of the railroad company, ot 
whether it was the dynamite which had not been removed. The burden of 
showing that the dynamite which exploded and caused the destruction of the 
Ingrid was in the possession of the railroad company rested upon the plain- 
tiff. If the burden had been met, and it had been made out that the dyna 
mite was that which was in the possession of the railroad company, then and 
not before would it hâve been the duty of the latter to hâve removed the 
presumption of négligence which arose from its failure to conform to the rég- 
ulations prescribed. As the members of the court are not divided in opinion, 
we are without authority to certify the case to the Suprême Court 
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